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USED IN CLASSIFYING ANNOTATING CASES. 


THe different expressions used to describe the effect of the annotating casea have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as * Mentioned,’’ are grouped according to the points in the case which they annotate: 
within these groups they are listed chronologically, except such as are classified as 
*“‘ Referred to,’? which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as **‘ Mentioned ’’ arranged chronologically inter se. The terms used in classifying 
the annotating cases are as follows :— 

‘* APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum: 
stances in the annotating case. : 

‘* APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

‘‘ CONSIDERED ”’ (Consd.).—-This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote tne giving of more or lees 
careful consideration to the annotated case. 

‘*‘ DISTINGUISHED ”’ (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facta or in law) 
between it and the annotated case is pointed out. 

‘* DOUBTED ”’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

‘‘ EXPLAINED ” (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

‘* EXTENDED ”’ (Extd.).—Compare ‘‘ APPLIED,’’ supra. 

‘¢ FOLLOWED ”’ (Folld.).—This expression is used to denote that the same principles of law 


are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cages. 

* Not FoLLowEgp ”’ (N.F.).—Compare ‘‘ FOLLOWED,” supra, to which it is the adverse. 

‘* OVERRULED ”’ (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

‘‘ REFERRED ”’ (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

‘¢ MENTIONED ”’ (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothiog to do with the point in the Digest paragraph. 
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SEcT. 1.—IN GENERAL. 


_ 1. As foundation of law.]— Ancient custom 
is generally recognised as a just foundation of 
y law recat eyo Hag ae (GRACE), THE, 
. v. ALLAN : ag. m. 94; 2 
Tr. N. 8. 273. : aoe 
2. Effective as local common law.]—This ct. 
will upon a writ of error take judicial notice of all 
rivate customs in private places; for they 
low are as much bound to proceed upon their 
customs as the judges here are upon the common 
law (per CuR.).— ANON. (1706), 11 Mod. Rep. 68 ; 
88 E.R. 892. 


PART I. SECT. 





1. 
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N. 38. W. L. R. 1.—AUS. 


3. J—If there is a peculiar local custom 
in the place, the general law will accept that as 
the rule in the particular case.-—l4LEWoop v. 
Marsi (1797), 1 Hag. Con. 178; 161 EB. R. 623. 


4. -J—(1) A custom which is proved to 
have existed immemorially will he goud, if it be 
of such a nature that it is possible it can have had 
a good beginning. Although it be such as to 
confer what the King cannot grant, yet, if it be 
not contrary to reason, it may be supported, for 
it might have had its commencement trom an act 
of the Legislature. (2) Custom is a local law 
, which supersedes the general law (Brest, C.J.).— 











tee we omnes e ee 


ae ES TT TES eT YS IE an 


proved to exist, {it supersedes tho 


} 

21. Effective as cae / general law.—SakTaAJ KUARI (RANI) 
sista in iooal law whieh mupet” | wich in w particular aiseied han tos | Tr EV SAM, GAN ID 
sedes the general law, &, if properly long usage butalned: tha trie of Ise. a mete -272; lL. R.15 Ind. App. 
established, it is no objection to ite HURPURSHAD v. SHEO DYAL (1876) ; ; 
validity that it is in opposition to the | 7 R. 3 Ind. ‘App. 259.—IND. ? | 2 iv. ———.J—Custom In its legal 
law y governing the rights of : : sense mneans a rule oxceptional ta the 
parties.—Pirr v. JONES (1884), 6 2 iil, ——-.]-—~- Where a custom is | general rule of law.—SuHAalK v. 
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4, CusTOM AND USAGES. 


Sect. 1.—In general. Sect. 2.] 


Hey peng ree v. a Sree 5 aa ce 
Anno tations :—Generally, Mentd. Lancum ». euevell (1833), 
9 Bing. 465; Jenkins v. Harvey a 835), 

393 ; alker . Heeonaut pea oe an. ae TbT s Owen 
2 Routh eae C. B. 327 ; Shepherd ». Payne (1862), 

354 ; ‘Brecon aa Co. v. Neath & Brecon 

Ry. "ti872), R70. P. 5 

5. -|—In ea for breaking & enter- 
ing pltf.’s close, & erecting stalls, booths, etc., 
there, deft. justified under a custom that, ab fairs 
holden at certain times of the year, on some part 
of the commons & waste of a manor, to be named 
by the lord of the manor, the locus in quo being 
soa of such commons & waste, & named by the 

ord, every liege subject exercising the trade of a 
victualler might enter at the time of the fairs, &, 
for the more conveniently carrying on his said 
trade, erect a booth, ctc., & continue the same for 
a reasonable time after the fairs, paying 2d. to the 
lord :—Held: the custom was reasonable, & the 
plea a good justification in trespass brought by 
the owner of the soil. 

It is an acknowledged principle that, to give 
validity to a custom, which has been well described 
to be an usage, which obtains the force of law, & 
is, in truth, the binding law, within a particular 
district or at a particular place, of the persons & 
things which it concerns, it must be certain, reason- 
able in itself, commencing from ti.ne immemorial, 
& continued without interruption. A custom is 
not unreasonable merely because it is contrary to 
a particular maxim or rule of the common law. 
Nor is a custom unreasonable because it is pre- 
judicial to the interests of a private man, if it be 
for the benefit of the commonwealth. But, on 
the other hand, a custom that is contrary to the 
public good, or injurious or prejudicial to the 
many, & beneficial only to some particular person, 
is repugnant to the law of reason; for it could 
not have had a reasonable commencement; as a 
custom set up in a manor, on the part of the lord, 
that the commoner cannot turn in his cattle until 
the lord has put in his own, is clearly bad; for 
it is injurious to the multitude, & beneficial only 
to the lord. In all these, the customs themselves 
are held to be void, on the ground of their having 
had no reasonable commencement, but as being 
founded in wrong & usurpation, & not on the 
voluntary consent of the people to whom they 
relate (TINDAL, C.J.).—-Tyson v. SmiTu (1838), 
9 Ad. & El. 406; 3 J. P. 65; 112 E. R. 1265; 
sub nom. SM1ITH v. Tyson, 1 Per. & Dav. 307; 1] 
Will. Woll. & If. 749, Ex. Ch. 

Annotations :—Refd. Race v. vo (1855), 4 K.& B. 702; 
London Corpn. v. Cox (1867), L. 2H. L. 239; Mills 
v. Colchester A oten (1867 nt . RK. 2 Cc. P. 476; 

v, Coleman (1867), L. K. 2 Exch. 96 ; b Foley 

1878), 3.0. P. D. 129 ; Mercer v, Denne [1905) 2 Ch. 638. 

entd, Elwood », Bullock (18 44), 6 0. &, 383; Lloyd v. 


Jones (1848), 6 Cc. 81; Daniel (1848), aie Jur. 
604; Dunraven v. Llewellyn (1850), 14 Jur. 


6. .|—A custom which has Seated. from 
time immemorial without interruption within a 
certain place, & which is certain & reasonable in 
itself, obtains the force of law, & is, in effect, the 
common law within that place to which it extends, 
though contrary to the general law of the realm. 
In the case of a custom, therefore, it is unnecessary 








to look out for its origin; but in the case of pre- 
scription, which founds itself i the prescription 
of a grant that has been lost process of time, 
= rescription had a legal origin where no grant 
d have been made to support it. Thus a 
baat for all fishermen within a certain district 
to dry their nets upon the land of another might 
well be a good custom; & yet a grant of such an 
easement to fishermen within the district eo nomine 
might well be held void (TINDAL, C.J.).—LOCK- 
woop v. Woop (1844), 6 Q. B. 50; 13 L. J. Q. B. 
365; 3L. T. 0.8. 139; 8 Jur. 543 ; 115 B. R. 19, 
Ex. Ch. 
Annotations :—Refd. Mercer ». Denne, [1904] 2 Ch. 534; 
Angio- Hellenic S.8. Co. Dreyfus se 7 108 L. T. 36. 
Mentd. Constable v. Nicholson (1863), 14 C. B. N.S. 230; 


Hoare v. Metropolitan Board of aS): ke Se L. R. Y 
Q. B. 296; A.-G. v. Horner (1884), 14 Q. B 245. 


7. Sok custom is the lex loci, aa ancient 
local law in some known district, as a hamlet, town 
or manor, & does not arise from een grant, act or 
agreement of the party (PARKE, B.).—JONES v. 
Rospin (1847), 10 Q. B. 620; 17 L. J. Q. B. 121; 
12 Jur. 308; 116 H. R. 235, Ex. Ch. 

Annotations Ref. Prichard v. Powell (1845), 10 _Q. 
589; Kaye». Sutherland (1887), ay Q. B. D. 147. Monta: 
Clarke S = inker ta aie 0 Q. B. 604; T Ones vw. Scott 
(1874), L. R. 9 Q. B 
8. +) A sen for the inhabitants of 

a parish to enter upon certain land in the parish, 

& erect a maypole thereon, & dance round & about 

it, & otherwise enjoy on the land any lawful & 

innocent recreation at any times in the year is good. 

(2) A custom may be defined to be a local law 
arising from the assent of all the inhabitants of a 
particular district, before the time of legal a CNOrY 
(CLEASBY, B.).—HALL v. NOTTINGHAM (1875), 1 
ae 1; 45 L. J. Q. B. 50; 33 L. T. 697; 24 

4 

edie :— As to (1) Distd. Allgood v. Gibson (1876), 34 
L. T. 883. Refd. Mercer v. Denne, [1904) 2 Ch. 534; 

A.-G. v. Sewell (1918), 88 L. J. K. B. 425. 


9. -|—(1) A custom as I understand it 
is local common law. It is common law because 
it is not statute law, & it is local law because it 
is the law of a particular place as distinguished 
from the general common law. Local common 
law, like general common law, is the law of the 
country as it existed before the time of legal 
memory, which is generally considered the time 
of Richard I. Therefore, when pcople allege a 
custom they allege that which they call a custom 
as having been the law of the place before the time 
of legal memory (JESSEL, M.It.). 

(2) Again, for how long must you prove your 
usage ? It is impossible to prove actual usage 
in all time by living testimony. The usual course 
taken is this, persons of middle or old age are 
called, who state that in their time, usually at 
least half a century, the usage has always prevailed. 
That is considered, in the absence of counter- 
vailing evidence, to show that the usage has pre- 
vailed from all time. Now you may have two 
sorts of countervailing evidence. You may call 
other old persons who show that there was an 
interruption during the period spoken to by the 
first set of witnesses, or you may show from the 
nature of the case that it was quite impossible 
that such a right should have existed from time 
immemorial, that there is some legal difficulty or 
obstacle in the way, which makes the alleged 














MoHAMMAD (1915), I. L. R. 39 Mad. 
153 -—IND. 


——,.}—By the Civil & Roman- = 
(1870), 13 13. 


Dutoh gtd a poate custom might 
rogate law.—ZEILER wv. 

Wanner (1878), re mu —S. AF. 
of law or of 


Whether a question o existence of a 
fact. A question of custom is a ques- 


of law.— Ram 


tion of fact.—HUREEHUR MOOKERJFE 
oe —IND. ». JUDOONATH GHOSE (1868), 10 W. R. 


Syup ALI v. GOPAL Dass 
. R. 420.—IND. 

°.— }_-The question of 
articular custom is one 
1L48s vw. LAL BaHaDUR ! 8S. AF. 


(1908), I. L. R. 30 All. 311.—IND. 


d. Not in itself a cause of action.}— 
Custom alone cannot found a cause of 
action, but must be attached to & 
form an incident of some legal contract. 
—MI10H4U & DE VILLIERS v. ROUSSEAU 
& Rousseau, [1913] C. P. D. 146.— 


the 


Part I.—Custom. 5 


assertion of right incompatible with the law of the 
country. In that way again you destroy the 
evidence of the custom, that is, of the law 
(JESSEL, M.R.). 

(3) It is said that a custom must be continuous. 
What is that ? It means there must be long, con- 
{inuous habitual usage without interruption 
(JESSEL, M.R.). 

(4) Again, what must be the usage proved? It 
must not only be consistent with the custom 
alleged, but, if I may use the expression, not too 
wide. For ‘instance, if you allege a custom for 
certain persons to dance on a green, & you prove 
in support of that allegation, not only that some 
people danced, but that everybody else in the 
world who chose danced & played cricket, you 
have got beyond your custom. It is not confined 
to what you say it is, & if your evidence is good 
for anything you prove a great deal more than 
you have alleged. You cannot select a bit of the 

ractices proved, which might possibly have a 

egal origin, & say that the evidence must be 
rejected which would show that bit to be only a 
small part, say one-twentieth, of the whole usage 
of which the remaining nineteen-twentieths may 
be utterly incapable of legal origin, & therefore 
' that the one-twenticth must be assumed to have 
| had a legal origin (JESSEL, M.R.). 

(5) The nature of custom being, as it is, local 
law, you can only get rid of it in the same way 
as other local laws are got rid of, namely, by Act 
of Parliament (JESsEL, M.R.).—HAMMERTON v. 
HIONEY (1876), 24 W. R. 603. 

Annotations :—.18 to (4) Retd. De la Warr v. Miles (1881), 17 
Ch. D. 535 ; Edwards v. Jenkins, [1896] 1 Ch. 308. 48 to 

(5) Reta. Harrison v. Powell (1894), 10 T. L. R. 271. 

10. |—A custom is a reasonable & uni- 
versal rule of action in a locality, followed, not 
because it is believed to be the general law of the 
land or because the parties following it have made 
particular agreements to observe it, but because 
it is in effect the common law within that place 
to which it extends.—ANGLO-HELLENIC S.S. Co. 
v. DrReEYFus (Louis) & Co. (1913), 108 L. T. 36; 
ae L. R. 197; 57 Sol. Jo. 246; 12 Asp. M. L. C. 

Essential 
Sect. 5, post. 

11. Custom of the realm—As common law.|— 
ANON. (1401), Y. B. 2 Hen. 4, fo. 18, pl. 6. 
Annotations :—Mentd. Southern v. How (1617), Poph. 143; 

Canterbury v. R. (1842), 3 State Tr. N. S. 767 ; eedie v. 

North Western Ry. (1849), 13 Jur. 659. 

12. Judicial notice.}— A custom 
regulating the rights of the owners of all lands 
bordering on the sea is so general that it need not 
be pleaded. 

General customs were, in ancient times, stated 
in the pleadings of those who claimed under them ; 
as the custom of merchants, the customs of the 
realm, with reference to innkeepers & carriers, & 
others of the same description. But it has not 
.been usual for a long time to allude to such customs 
in the pleadings, because no proof is required of 
their existence; they are considered as adopted 
into the common law, & as such are recognised by 
the judges without any evidence (Brst, C.J.).— 
R. v. YARBOROUGH (LORD) (1828), 2 Bli. N. S. 
147; 1 Dow. & Cl. 178; 4 E. R. 1087; sub nom. 
a a v. YARBOROUGH (Lorp), 5 Bing. 163, 


Annotations :—Mentd. Scratton v. Brown (1825), 4 B. & C. 
aut Re Hull & Selby Ry. (1839), 5 M. & W. Egerto 
Brownlow (1853). 4 is a Cae 1 Pe ‘S. 1 H. anmer 





characteristics of custom.]— Sec 








(sss) ar Ch fea AG. Fg pam ery seer & 
3; e : 
Jur. N & Teds Ford v. deer, 30 L. J. ok 
pez v. Muddun Mohun 870), is Moo. Ind. 
App. 467 ; Foster ». Wri "ht. (1878), re Pp 429° * 


M4 Reeve (1885), 1 T. L. R. Ae Kee on aenye pened 
f 


Mercer v. Denno 05) 2 Ch. 538; 


Ch 
Southern Nigeria v. Holt uke ool), 1915 A. G. 599; 
Nesbitt +. Mablethorpe U vu Dp. b.. { 2 i B. 368; 
h & Hove General G og Have Bungalows, 


Brighton 

Ltd. (1923), 68 Sol. Jo. 165. 

18. -}]-— The custom of the 
realm is the law, & the ct. will take notice of it 
(PATTESON, J.).—-PozzI v. SHIPTON (1838), 8 Ad. & 
Ei. 963; 1 Per. & Dav. 4; 1 Will. Woll. & H. 
624 ; 8L. J. Q.B.1; 112 H. R. 1106. aM 


Annotations :—Mentd. Wyld v. Pickford ( 1841), & W. 
443; Marshall vw. York, pagel & Be Ry. (1851), 
52 & K. 844; 











11 C, B. 655; Tatton v. G. W. R y. (1860), 
Foulkes v. Met. Dist. Ry. (1879), 4G. P, 


~-— As to Hability of innkeepers.|—See Inns & 
INNKEEPERS. 

—— As to rights of owners of lands adjacent 
to sea.]|—See WATERS & WATER COURSES. 

14. Implication of possibility—é& past user.|— 
All customs imply two things, a thing possible to 
be done, & that the thing has sometimes been 
done (GuyNn, C.J.).—PROTECTOR v. KINGSTON- 
UPON-THAMES TOWN, YATES’sS CASE (1655), Sty. 
477; 82 Ki. R. 876. 


Annotations :— Mentd. 22. v. Lane (1708), Fortes. Rep. 275; 


R. v. Doncaster Corpn. (1729), 2 Ld. Raym. 1564 

15. Triable at common law.]—Custom or pre- 
scriptions are only triable at common law.— 
ri v. ATKINSON (1738), 2 Com. 603; 92 


Sect. 2.—DISTINGUISHED FROM PRESCRIPTION. 


16. Custom attaches to locality — Prescription 
appertains to persons.|~—IOISTON v. CRACHROODE 


(1587), 4 Co. Rep. 31 b; 76 Hi. BR. 962. 

Annotations :—Consd. Gateward’s Caso cen) 6 Co. Rep. 
59 b. Refd. Lt. v. Ecclesficld Pet) B. & Ald. 348 3 
Dorey ®. Saunders, 9) 1 K. 23. Mentd. R. v. 
Churchill (1825), 6 Dow. & Ity. K, ¥. O85, 

17. |—A custom that every in- 








habitant of a town shall have a way over land, 
either to the church or market, ete., is good 
(COKE, C.J.). 

A difference was taken, & agreed, between a 
prescription which always is alleged in the person, 
& a custom, which always ought to be alleged in 
the land; for every prescription ought to have 
by common intendment a lawful beginning, but 
otherwise it is of a custom ; for that ought to be 
reasonable, & ex cerid causa "rationab ili usitata, but 
need not be intended to have a lawful beginning, 
as custom to have land devisable, or of the nature 
of gavelkind, or borough English, etc. These & 
the like customs are reasonable, but by common 
intendment they cannot have a lawful beginning, 
by no grant, or act, or agreement, but only by 
Parliament (COKE, C.J.).—GATEWARD’S CASH 
(1607), 6 Co. Rep. 598 b; 77 HB. HK. 344; sub nom, 
SMITH v. GATEWOOD, Cro. Jac. 152. 


Annotations :-—Consd. Day v. Savadge (1614), Hob. 85; 
R. v. Ecclesfield (1818), 1 B. & Ald. 348; lr NC a 


Wood (1844), B. 60: Rogers v. Brenton shah 
Q. B. 26; Boetatlery. Nicholson (18633. 14 C. ‘ty 


230; Brocklebank v. Thompson, [1903] 2 Ch. Sia, * Beta: 
Baker v. Brereman (1635), Cro. Car. 418; Payne v. 
Partridge (1690), 1 Show. 255; Weekly ». Wildman 


(1697), 1 Ld. farm 405; Drake v. Wigtesworth igen 
Willes, 654 ; ish ©. Burnell (1765), 2 Wils. 258 ; 
Grimstecad v. Ma owe esa: 4 Term Rep. 717; " Jones 
v. re (1847), 10 ee *Mouneey v. Ismay y_(1863), 
11 W. R. 270; Austin v. Amiurst (1877), 7 Ch. D. 689 ; 
Rivera v. Adams (1878), 3 ex. De 361; Goodman v. 
Saltash Corpn. (1882), 7 A App. Mentd. Ordeway 
vw. ae (1612), 1 Bulst. 1 Pe te Case (1639), March, 
16 ; rth v. Coe (1668), Vaugh. 261; Miller v. pateman 
166 a 2 Keb. Ae St. Albans Corpn. v. Oat (1672), 
m. K. B. 3 Osbuston 2, James (1688) 2 Lut. 13773 
dv. ones (1843), 6 81; v. Mathias (1 1858), 

re ae . 679; M ie og ‘Ryan (ies), 16 W. ft. 678; 
to ndse id 


Bowers Compe. v. Giasse (1872), 7 Ch. App. 
456: R. v. Rollett (1875), "TR. 10 Q. B. 469; Chilton 


6 Custom AND USAGES. 


Sect, 2.—Distinguished from prescription. Sect. 3.) 
London Corpn. (1878), 7 Ch. D 735; Re Christchurch 
Inclosure Act (1887), 35 Ch. D. 355; Re St. Stephen, 
Coleman Street, He St. Mary the Virgin, Aldermanbury 
1888), 39 Ch. D. 492; Tilbury v. Silva (1890), 45 Ch. D. 
8; Chesterfield v. Harris, [1908] 2 Ch. 397: Mitcham 

Common Conservators v. Banks (1912), 76 J. P. 413. 

18. —— .|-—Nothing may be good by 
peep Hon. but that which may have beginning 

y grant, & also prescription is incident to the 
person, & custom to some place, & holds place in 
many cases which cannot be by grant. Prescription 
is for one man & custom is for many, if all but 
one be not dead (Cok#, C.J.).—ROWLES v. MASON 

(1612), 2 Brown]. 192; 123 EF. R. 802. ; 

19. -—— | aap custom is lex loci, & 
inherent in the soil whereto it is fixed for the service 
of every one that is qualified to use it, whereas 
prescription is fixed in the person, & therefore 
ought always to be Jaid in persons (per CuR.).— 
LINN-REGIS COoRPN. v. TAYLOR (1684), 3 Lev. 
160; 83 HK. QR. 629. 

Annotations :—Refd. Wilkes v. Broadbent (1744), 1 Wils. 63. 
Mentd. Ilchester v. Raishley (1889), 38 W. R. 104. 

20. -}—Where an _ individual has 
enjoyed a right time out of mind, without being 
able to trace the origin or foundation of his right, 
a grant is presumed; & therefore, if the occupier of 
a certain messuage has enjoyed it he must claim 
it by prescription, but when the claim depends on 
a general rule of property within certain limits, 
it is alleged as a custom or lez loci. All local or 
real property must be governed by such law, it 
has no relation to persons out of the limits (LorRD 
MANSFIELD, C.J.).—CLARKSON v. WooDHOUSE 
(1782), 5 Term Kep. 412, n.3; 3 Doug. K. B. 189; 
i a RK. 231; affd. (1786), 3 Doug. K. B. 194, 
“x. Ch. 

Annotations -—-Refd. Tyson v. Smith (1838), 9 Ad. & El. 406. 
Mentd. Arilott v. Ellis (1827), 7 B. & C. 346; Doe d. 
Egremont, v. Pulman (1842), 3 Q. B. 622; Hilton »v. 
Granville (1845), 5 7 B. 701; Wakefield v. Buccleuch 
(1867), L. R. 4 Eq. 613; Bristow v. Cormican (1878), 3 
App. Car. 641. 

21. — -—~.]—A prescription always is 
alleged in the person, a custom ought always to 
be alleged in the land or place. Every prescription 
ought to have by common intendment a lawful 
beginning. All customs are purely local & confined 
to particular places. There cannot be a custom 
in one place to do something in another. The 
land in a particular place & the inhabitants in 
respect thereof may be changed by custom for 
matters within the place, but custom will not 
apply to matters out of it (LORD ELLENROROUGH, 
C.J.).—R. v. IiCCLESFIELD (INHABITANTS) (1818), 
1B. & Ald. 348; 106 E. R. 128. 

Annotations :-—Retd. Brocklebank v. Thompson, [1903] 
2 Ch. 344. Mentd. R. v. Wost Riding of Yorkshire (1821), 
4B. & Ald. 623; R. v. Now Sarum (1845), 7 Q. B. 941; 
G. W. Ry. v. Denchworth Surveyors of Highways (1861), 
25 J. P. 342; Freeman v. Read (1863), 4 B. & 8S. 174; 
R. v, Ashby Folville (1866), 7 B. & 8. 277; R. v. Rolleté 

Geol Ut 10 Q. B. 469; KR. v. Contral Wingland (1877), 


22. -——.|—(1) When the sea has gradu- 
ally receded, land added by accretion takes 
the character of, & becomes subject to the same 
customs as, the land to which it is added. 

(2) A custom must be certain, reasonable in 
itself, commencing from time immemorial, & con- 
tinued without intcrruption. The period for 
ascertaining whether a custom is reasonable or 
not is its inception. A deft. may no doubt defeat 
a custom by showing that it could not have 
existed in the time of Richard I., but he must 
demonstrate its impossibility, & the onus is on 
him to do so if the existence of the custom has 
been proved for a long period. Not only ought 























the cts. to be slow to draw an inference of fact 
which would defeat a right that has been exercised 
during so long a period as the present, unless such 
inference is irresistible, but it ought to presume 
everything possible to presume in favour of such 
right. The mere non-user during the period the 
sea flowed over the spot is immaterial, for it was 
no interruption of the right, but only of the 
possession, & an interruption of the possession 
only for ten or twenty years will not destroy the 
custom. (3) The difference between custom & 
prescription is only that the right to the former 
must be claimed by or in respect of a locality & to 
the latter by a person or corpn., but the rules 
affecting the subject-matter are in cach case the 
same (FARWELL, J.).—MERCER v. DENNF, [1904] 
2 Ch. 534; 74 L. J. Ch. 71; 91 L. T. 513; 68 
J. P. 479; 68 W. R. 55; 20 T. L. R. 609; 3 
L. G. R. 385; affd., [1905] 2 Ch. 538, C. A. 
Annotations :—Generally, Mentd. Assheton-Smith v. Owen 
(1905), 94 L. T. 42; Ramsgate Corpn. v. Debling (1906), 
70 J. P. 182; Mitzhardinge v. Purcell (1908), 77 L. J. Ch. 
529; Johnson v. Clark, [1903] 1 Ch, 3033 Re F 
Fountaine v. Amherst (1909), 78 L. J. Ch. 648 ; 
Staffordshire Ry. v. Hanley Corpn. (1909), 73 J. P. 477; 


Heyne v. Fischel (1913), 110 L. T. 264; Re Petition of 
beickee tr ea 3 K. B. 649; Collis v. Amphlett (1918), 118 


23. ——— Prescription to specific portion of 
locality.|—The principal ifference between 
liability to pay tithes in respect of a house by 
prescription & custom is that the custom would 
apply to all the houses in the parish, the prescrip- 
tion only to a particular house (KINDERSLEY, 
V.-C.). 

It is essential to the validity of any alleged 
custom that it should be certain. By this I 
understand not merely that the custom as alleged 
should point out clearly & certainly the principle or 
rule of the custom but that the principle or rule so 
pointed out must be one which is definite & 
certain so that by the application of it to each 
particular case, it may be known with certainty 
what are the rights which the custom gives in 
that case (KINDERSLEY, YV.-C.). 

The rules of pleading require that the bill 
should allege with reasonable certainty & distinct- 
ness, not only the existence of the custom from 
time immemorial, but the nature & particulars of 
such custom, including the principle or rule of the 
custom. The extreme strictness with which this 
rule is enforced in an action of law is well known, 
& although in this ct. we are not so rigid with 
respect to pleading as in the cts. of law, still the 
same general principle in this respect must be 
substantially adhered to (KINDERSLEY, V.-C.).— 
CHAMPNEYS v. BUCHAN (1857), 4 Drew. 104; 29 
I. T. O. 8S. 47; 21 J. P. 340; 5 W. R. 461; 62 
BE. R. 41. 

24. Custom extends to several persons—Pre- 
scription confined to one.]|—ROWLES v. Mason, 
No. 18, ante. 

25. As to origin — Prescription founded upon 
presumption of grant—Legal origin of custom 
presumed.|—-GATEWARD’S CasE, No. 17, ante. 

‘: -|— As to prescription & 
custom this difference is to be observed, a pre- 
scription ought to stand on reason, but a custom 
cannot have commencement but by Parliament & 
not by grant as borough English & gavelkind, 
no reason being to maintain these but only by 
Act of Parliament. If this custom hath a reason- 
able commencement this is not then to be defeated. 
They which do repair bridges, & causeys may have 
toll by prescription. As to the present case, here 
is a custom alleged & with it a consideration, the 
bellman to look unto the sweeping & the paving 
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of the streets & for this his so doing, he claims to 
have of every bag of corn, if it contain a bushel 
then to have a pint & if more then a quart, & this 
he claims to have by custom there used. As to 
the body of this custom it is a very plain case, 
that this custom here is a good custom (CokKg, C.J.). 
—HiLL v. HANKS (1614), 2 Bulst. 201; 1 Roll. 
Rep. 44; 80 E. R. 1066. 


Annotations -—Moentd. Leo v. Elkins (1701), 12 Mod. Rep. 
685; R. v. Bembridge (1783), 22 State Tr. 1. 


27. -|— Every custom sup- 
poses an Act of Parliament, or a law made in 
former times by an equivalent power; though 
it were not called a Parliament; therefore, that 
may be good by custom, which cannot be created 
nor pass by grant; as the King cannot grant 
that land shall be of the nature of gavelkind or 
borough English. But every prescription sup- 
poses a grant in the beginning; & therefore that 
which cannot be granted cannot be prescribed for 
(VAUGHAN, C.J.).—HARLAND v. COOKE (1673), 
Freem. K. B. 319; 89 E. R. 236. 

28. ——— ——— Unnecessary to look for .origin 
of custom.|—Lockwoop v. Woon, No. 6, ante. 

29. Custom may control prescription.|—A par- 
ticular prescription may be controlled by a general 
custom.—HICKMAN v. THORNY (1676), Freem. K. B. 


210; 2 Mod. Rep. 104; 89 BH. It. 149. 
aeneen :—Mentd. Cheesman v. Hardham (1818), 1 B. & 














——.|— See, further, Commons & RIGHTS OF 
Common, Vol. XI., p. 25, Nos. 309-311. 

Manorial custom.|—Sce CopyHoLps, Vol. XIII., 
p. 81, No. 1026. 

a to creation & origin of custom.]|—Sce Scct. 4, 
post. 7 

Profit a prendre may be claimed by prescription 
——Not by custom.]—-Sce EASEMENTS & PROFITS A 
PRENDRE. 

As to prescription generally, see HASEMENTS & 
ne A PRENDRE; REAL PROPERTY & CHATTELS 

EAL. 


Sect. 3.—DISTINGUISHED FROM PARTICULAR 
TRADE OR LOCAL USAGE. 


80. Antiquity, uniformity & notorlety of cus- 
tom—-Not essential characteristics of usage— 
Sufficient if usage well known & acquiesced in.]— 
To support: mercantile usage there needs not either 
the antiquity, the uniformity, or the notoriety of 
custom, which in respect of all these becomes a 
local law. The usage may be still in course of 
growth; it may require evidence for its support 
in each case; but in the result it is enough if it 
appear to be so well known & acquiesced in, that 
it may be reasonably presumed to have been an 
ingredient tacitly imported by the parties into 
their contract (per CurR.).—JUGGOMOHUN GHOSE v. 
MANICKCHUND (1859), 7 Moo. Ind. App. 263; 7 
W. R. 715; 19 EB. R. 308. 


Annotations :—Refd. Juggomohun Ghose v. Kaisreechund 
. Mentd. Geake v. Rossa 


(1862), 9 Moo. Ind. App. 260 

(1875), 44 L. J. OP, 315. 

31. Usage must accord with law.]--(1) The 
argument that the character of negotiability does 
not attach by the Jaw merchant is founded on the 
view that the law merchant thus referred to is 
fixed & stereotyped & incapable of being expanded 
& enlarged so as to meet the wants & requirements 
of trade in the varying circumstances of commerce. 


PART I. SECT. 8. 


80 L Antiquity, 
notoriety “of cusom—Not eseonttel che. 
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It is true that the law merchant is sometimes 
spoken of as a fixed body of law, forming part of 
the common law, & as it were coeval with it. 
But as a matter of legal history, the view is al- 
together incorrect. The law merchant is neither 
more or less than the usages of merchants & traders 
in the different departments of trade, ratified b 

the decisions of cts. of law, which, upon sich 
usages being proved before them, have adopted 
them as settled law with a view to the interests of 


| trade & the public convenience, the ct. proceeding 


ractertetica of usage—Suffictent if e 
well known fe pone in.}-—A trade 
usage differs from custom & if reason- 
ably certain & generally acknowledged 


herein on the well-known principle of law that 
with reference to the different departments of 
trade, cts. of law, in giving effect to the contracts 
& dealings of the parties will assume that the 
latter have dealt with one another on the footing 
of any custom or usage prevailing gencrally in the 
particular departinent. By this process, what 
before was usage only, unsanctioned by legal 
decision, has become engrafted upon, or incor- 
porated into the common law, & may thus be 
said to form part of it (COCKBURN, C.J.). 

(2) We must by no means be understood as 
saying that mercantile usage, however extensive, 
should be allowed to prevail if contrary to positive 
law, including in the latter such usages as, having 
been made the subject of legal decision, & having 
been sanctioned & adopted by the cts., have 
become, by such adoption, part, of the common law. 
To give effect to a usage which involves a defiance 
or disregard of the law would be obviously contrary 
to a fundamental principle, & we quite agree that 
this would apply quite as strongly to an attempt 
to set up a new usage against one which has 
bécome settled & adopted by the common law as 
to one in conflict with the more ancient rules of 
the common law itself (CockBURN, C.J.).—Qoop- 
WIN v. RoBaRtTs (1875), lL. R. 10 Exch, 337; 44 
T. J. Hx. 157; 383 1. T. 272; 23 W. BR. 915, 
Ex. Ch. ; affd. (1876), 3 App. Cas. 476, Hf. ih. 
Annotations :—~As to (1) Consd. France v. Clark (1884), 26 

Ch. D. 257; Bechuanaland Exploration Co. v. London 

Trading Bank, [18981 2 Q. B. 658 ; Hdelstein v. Schuler, 

[1902] 2 K. B. 144; Webb, Hale v. Alexandria Water Co. 

(1905), 93 L. T. 339. Refd. Clayton v. Le i ala A 

104 I. T. 419. As to (2) Refd. Dashwood v. Magniac, 

{1891}3Ch. 306. Generally, Reid, Humbail v. Metropolitan 

Bank (1877), 2 Q. B. D. 194; Willans », Ayres (1877), 3 

App. Cas. 133; Easton v. London Joint Stock Bank 

(1888), 34 Ch. D. 95; Picker v. London & County Ranking 

Co. (1887), 18 Q. B. D. 515; Colonial Bank v. Cady & 

Williams, London Chartered Bank of Australia v. Cady & 

Williams (1890), 15 App. Cas. 267; Clayton v. Le oy, 

[1911] 2 K. B. 1031. Menta. Johnson v. Credit Lyonnais 

Co. (1877), 3 C. P. D. 32; Bickerton v. Walker (1885), 31 

Ch. D. 151; Fine Art Soc. v. Union Bank of London 

1886), 17 Q. B. TD. 705; Colonial Bank v. Hepworth 

1387 ), 36 Ch. D. 36; London & County Banking Co. o. 

London & Hiver Plate Bank (1887), 20 Q. B. D. 232; 

Sheffield ». London Joint Stock Bank (1888), 13 App. Cas. 

333: Willams v, Colonial Bank, Williams v, London 

Chartered Bank of Australia (1888), 38 Ch. D, 388; 

Simmons v. London Joint Stock Bank, Little_v. London 

Joint Stock Bank, [1891] 1 Ch. 270; London Joint Stock 

Bank v, Simmons, [1892] A. C. 201; Bentinck v. London 

Joint Stock Bank, [1893] 2 Ch. 120. 

32. .J—Litticton in Sect. 169 states that 
“a custom used upon a certain reasonable cause, 
depriveth the common law,” & in Sect. 170, 
“ & note that no custom is to be allowed, but such 
custom as hath been used by title of prescription, 
that is to say, from time out of mind.” But this 
must not be confounded with such customs or 
rather usages as are.imported into commercial 
contracts, or into contracts between landlord & 
tenant. Evidence of immemorial usage in such 
cases is not required; but such usage, howevor 
extensive, would not prevail against positive law, 

EE ECEOnC TT aaeestemensemenenammenmmenemeunennanmeniinmnnetssmne anes 


will be held established though of no 

t age or not strictly uniform. 
Garr v. WISEMAN (1915), 11 Tas. L. R, 
161.—AUS, 











8 CUSTOM AND USAGES. 


Sect. 8.—Distingwished from particular trade or local 
usage. Secis. 4&5: sub-sect. 1, A.] 


whether by statute or decision (Kay, L.J.).— 
DasHwoop v. Maaniac, [1891] 3 Ch. 306; 60 
L. J. Ch. 809; 65 L. T. 811; 7T. L. R. 6293; 36 


Sol. Jo. 362, C. A. 
. Re one [1900) 2 Ch. 804; Pardoo 


Annotations :—Mentd 
o peers (1900), 82 L. T. 547; Chaytor v. Trotter (1902), 


T. 33; Trevor-Batye’s Settlement, Bull wv. 
Pd et ae het {1912] 2 Ch. 339; Re Hall, Hall v. Hall, 
ee ace . 488; Lloyd-Joner v. Clark-Lloyd, [1919] 


38. Usage need not have immemorial existence. | 
—DAsHwoop v. Maaniac, No. 32, ante. 

Essential characteristics of custom.|—See Sect. 5, 
post. 

Characteristics of usages.|—Sec Part IT., Sect. 3, 
post. 


Srecr. 4.—CREATION AND ORIGIN. 


34. General rule—Unnecessary to look for 
origin—Where immemorial, certain, reasonable & 
uninterrupted.|—Lockwoop v. Woo), No. 6, ante. 

35. Must be reasonable.] — GATEWARD’S 
Cask, No. 17, anle. 

86. -]—HIy v. HANKS, No. 26, ante. 

37. -|—AJ]] customs must have reason- 
able beginnings (per CuRr.).—PaIN v. PATRICK 
(1690), 3 Mod. Rep. 289; 87 E. R. 1915 sub nom. 
PAYNE v. PARTRIDGE, 1 Show. 255; Comb. 180; 
Holt, K. B. 6; Carth. 191. 

Annotations :—Mentd. Iveson v. Moore (1698) 1 Ld. Raym. 
486; Greasly v. Codling (1824), 2 Bing. 263; Lyme Regis 
Corpn. v. Henley (1834), 1 Bing. N.C. 222; RR. vu. Ward 

18386), 4 Ad. & El. 384; Lockwood v. Wood (1844), 13 

J. Q. B. 365 f Chamberlain & West End of London & 


Crystal Pal S. 617; Newton v. 


y. (1862), 2 B. & S. 
Cubitt (1862), 12 C. B. N. 8S. 32; Cameron v. Charing 
; Ricket v. Met. Ky. 


(1865), 5 B. & S. 156; Hopkins & G. N. Ry. (1877), 2 

. B, D. 224; Mercer v. Denne, [1904] 2 Ch. 534; Dibden 
wv. Skirrow, (1907) 1 Ch. 437; Clarke v. West Hain Corpn., 
ee ke K. B. 858; Hammerton v. Dysart, [1916] 1 


38. Whether by statute.|— HILL v. HANKS, No. 
26, ante. 

39. —-—.]— HARLAND v. COOKE, No. 27, ante. 

40. .|—It is never to be presumed that a 
custom owes its origin to an Act of Parliament. 

One ought not to presume any Act of Parliament 
in the case, for such presumption would make all 
unreasonable customs good; but these customs 
ought to appear of themselves to be reasonable, 
otherwise they will not be good (Trery, C.J.).— 
WEEKLY v. WILDMAN (1698). 1 Ld. Raym. 405; 
91 HK. R. 1169. 

Annotations :—Mentd. Ackroyd v. Smith eae 10 Cc. B. 
164: Race v. Ward (1855), 4 E. & B. 702; Hill v. Tuppowr 
(1863), 2 New Rep. 201. 

41. By grant or agreement.|—Customs are 
supposed to take their rise by grant or agreement 
(LORD HARDWICKE, C.).—FAWCET v. LOWTHER 
(1751), 2 Ves. Sen. 800; 28 EH. R. 193, L. C. 
Annotations :-—Mentd. Burgese v. Wheate, A.-G. v. Wheate 
Vin hse 177 ; Re Hudson, Cassels v. Hudson, (1908) 
° Ue 
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42. Legal origin presumed.|—The rule of law 
is that wherever there is an immemorial usage the 
ct. must presume everything possible which would 
give it a legal origin (LoRD MANSFIELD).—Cock- 
SEDGE v. FANSHAW (1779), 1 Doug. K. B. 119; 99 
E. R. 80; affd. sub nom. FANSHAW v. COCKSEDGE 
(1783), 3 Bro. Parl Cas. 


6 
Annotations :—Refd. Mouneey v. Ismay (1863), 1 BH. & C. 
729; R. v. Rollett (1875), L. R. 10 Q. B. 469; Goodman 


v. Saltash Corpn. (1882), 7 App. Cas. 633. Mentd. Sewel 

v. Burdick (1884,, 10 App. Cas. 74. 

43. .|—Where it is proved that it has been 
the practice for a long series of years for the 
vicars choral of a cathedral during their year of 
probation to be excluded from a share in some of 
the emoluments of their offices & it can be gathered 
from the documents in existence that some person 
had the power of regulating the manner in which 
the vicars choral were to be maintained, it will be 
presumed that some regulation was made, out of 
which the practice originated.—-SHOUBRIDGE v. 
CLARK (1852), 12 C. B. 335; 19 L. T. O. S. 203 ; 
138 EH. R. 934. 

44. |—From the year 1808 to 1854 the 
fee paid on the celebration of a marriage in a 
parish church was proved to have been almost 
uniformly 13s. There was no evidence extending 
beyond 1808. The ct. having power to draw 
inferences of fact :—-Held: considering the differ- 
ence in the value of money in 1189 & the present 
{ime, of which the ct. will take judicial notice, it 
was impossible that a payment of 13s. on every 
marriage could have been made at that period, & 
the objection of rankness applied, & rebutted the 
presumption, arising from uninterrupted modern 
usage that the fee was taken as of right in the 
time of Richard 1.—BRYANT v. Foot (1868), 
Ls. 3 Q. B. 497; 9B. & 8S. 444; 37L. J. Q. B. 
217; 18 L. T. 578; 32 J. P. 516; 16 W. RR. 808, 
Ix. Ch.; affg. S. C. (1867), L. R. 2 Q. B. 161. 
Annotations :—Consd. Lawrence v Hitch (1868), L. R. 3 

Q. B. 21; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. Refd. 

Mille v. Colchester Corpn. (1867), L. KR. 2 C. P. 476; 

Maule v. White, Maule v. Herbert, Maule v. Green (1895-6), 

GO J. P. 567. Mentd. Kirton v. Dear (1869), L. R. 5 C. P. 

217; Veley v. Pertwee (1870), 18 W. R. 1024; Neville v. 

Bridger (1874), 22 W. R. 740; Jte Haigh with Aspull New 

Parish, [£919] P. 143. 

45. -|\—The parish of C. contained four 
townships, each of which had been accustomed 
from time immemorial to maintain its own high- 
ways. There was, from time immemorial, in one 
of the townships a hamlet, the owners & occupiers 
in which had never in the memory of man paid 
highway rates, nor done team work, nor paid any 
composition in lieu thereof. There were now no 
public roads in the hamlet which could be repaired 
by it :—Held:; (LusH, J. diss.) the above circum- 
stances were insufficient: by themselves to establish 
a custom exempting the occupiers in the hamlet 
from contribution to the repair of highways without 
its limits. 

The question is whether the custom found by 
the justices can be upheld in the absence of affirma- 
tive proof that it had a legal origin. I am of 
opinion that it can, & that a legal origin ought to 
be aed evan I take it to be an established rule 
of law that every intendment is to be made in 
favour of ancient usage, provided it be such as 
can have had a lawful beginning (LusH, J.). 

It is not necessary in pleading a custom to state 
how it originated. It is sufficient to allege the fact 
that it existed from time immemorial (LUsH, J.).— 
R. v. ROuLLETT (1875), L. R. 10 Q. B. 4693, 44 
I. J. M. C. 190; 24 W. R. 263 sub nom. RoOLLETr 
v. CORRINGHAM OVERSEERS, 32 L. T. 769; 389 
J. P. 820. 

46. ——— Proof of user for over 100 years.}— 
Where a usage for over 100 years is proved, the ct. 
is almost bound to presume a legal origin for it, & 
will not as a rule set it aside.—ROBARTS v. LONDON 
Corpn. (1883), 49 L. T. 455; 31 W. R. 529, C. A. 














PART I. SECT. 4. 
* $354. General rule—Must be reason- 
able.}-—-Where a custom excluding or 
limiting the general rule of law is set 


exists 


up, a ct. should not decide that it | 35 ii 








tustoms to have 


‘ s Cu 
unless such ct. is satisfied of its {the virtue & force of law should have 
reasonableness.—KUAR SEN v. MAMMAN | 
(1895), I. L. R. 17 All. 87.—IND. 


&® reasonable commencement.—TaANn- 
listry Casm (1608), Dav. Ir. 28.—IR, 
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47. Unless rebutted.|—Where the lia- 
bility of a frontager to keep the sea wall on his 
land in repair at his sole expense has long been 
asserted, & has long been submitted to on bis 
part, it will be presumed to have originated under 
& local custom or ratione tenure or in some other 
legal way, unless & until it is proved that it cannot 
have had a legal origin—LONDON & NorRTH 
WESTERN Ry. v. FOBBING LEVELS SEWERS CoMRs. 
(1896), 66 L. J. Q. B. 1273; 75 L. T. 629; 42 Sol. 
Jo. 128, D. C. 

48. -|—From time immemorial the owners 
of boats & small craft had been in the habit of 
fixing moorings for their vessels in the foreshore 
of a certain part of the river Thames within the 
port of London :—Held: a legal origin for such 
immemorial custom whether a grant from the 
Crown, or from the lord of the manor, or former 
regulations of the authorities of the port of London, 
could, & ought to be presumed.—A.-G. v. WRIGHT, 
[1897] 2 Q. B. 318; 66 L. J. Q. B. 834; 77 L. T. 
a0. Pee R. 85 ; 13 'T. L. R. 480; 8 Asp. M. I. C. 


Annotation :—Refd. Denay. & Cadeby Main Collieries v. 
Anson, [1911] 1 K. B. 171 


49. -]—(1) There. may be a lawful & valid 
custom for the inhabitants of a parish to have a 
churchway or marketway through the demesne 
of a manor which is within the parish. 

(2) Rights or alleged rights which have been 
long enjoyed are deemed to have had a legal origin 
if such be possible, which, in the absence of proof 
that it is modern, is deemed to have commenced 
beyond legal memory. A regular usage of twenty 
years unexplained & uncontradicted is sufficient to 
warrant a jury in finding the existence of an 
immemorial custom & from such modern usage, 
unless the contrary appear, the jury ought to 
presume the immemorial existence of the right 
(Joycr, J.). 

(8) The only serious contention on the part of 
pltf. has been that even if the disputed way be a 
churchway it is not a churchway for the parishioners 
generally but only by virtue of a manorial custom 
for a limited number of the occupiers of tenements 
in the manor. There is not on the evidence any 
ground for contending that the use of the path 
in question was or had been at any time so limited. 
The disputed way was & is by immemorial custom 
a churchway or path for the inhabitants generally 
of the parish of I. (Joycn, J.).—BROCKLEBANK v. 
THOMPSON, [1903] 2 Ch. 344; 72 L. J. Ch. 626; 
89 L. T. 209: 19 'T. L. R. 285. 

Annotation :—Refd. Derry v. Sanders, [1919] 1 K. B. 223. 











SEcT. 5.—ESSENTIAL CHARACTERISTICS. 
SUB-SECT. 1.—IMMEMORIAL EXISTENCE. 
A. In General. 


50. Essential to validity of custom.]—No usage 
can be part of law or have the force of a custom 
that is not immemorial (YATES, J.).—MILLAR v. 
TAYLOR (1769), 4 Burr. 2303; 98 E. R. 201. 
Annotations :—Mentd. Boulton . pul (1795), 2 Hy. BI. 

463 ; Beckford v. Hood (179 Term Rep. 620; 

Whitt hittin apie v. Wooler (1817), Hy (ae 428; Abernethy 

n (1825), 1 1H. & Tw. 28: Barnett v. Glosso 

Cigasy” 1 Scott, 621; Chappell v. Purday (1841), 4 Y. & 

Ex. 485; Colburn v; ee pied 2 cee en oe ell 

v. Purday (1845), 1 0 oo) @. 

Strange, A.-G. ». Li obaratiar (1849). 2 De. Ge ey Soe 852 | 
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80 if. 
50 i. Essential to validity of custom.) | must be 
——A custom, to be valid, must be | Desr v. HaripaAs HALDAR (1914), 
ancient.—-LaLA v. HiRa SinaH (1878), | I. L. R. 42 Calc. 455.—IND. 


J. L. R. 9 All. 49. —JIND. 
./—A custom to be valid 
immemorial. —MAHAMAYA 


Novello v. Sudlow (1852), 12 C. B. 177: ons av. Boosey 
(1854), 4 H. L. Cas. 815 ; Cumb erland ¢. ang i (1861) 
H. & N. 118; Reade »v. wonanese (1881). . 8. 
755; Caird v. Sime (18 87), 12 App. Cas. io Bs * Phi 2. 
Pennell, (1907) 2 Ch. 577; Mensa. Valley Prin 
(1008) 2 fh Monckton v. Gramophone Co. ( 912), 
106 L re Filter Co. ». Great. Boulder Pro- 
prietary Ged inines (1921), 38 R. P. C. 239; Rhonddo’s 
Claim, [1922] 2 A. C. 339 


51. 





.J—T son v. Smi1TH, No. 5, ante. 

52. -.|—A custom originating within time 
of memory, or an unreasonable custom, even 
though existing in fact, is void in law (WILLEs, J.). 
—LONDON CORPN. v. Cox (1867), L. R. 2 H. 
239; 36L. J. Ex. 225; 16 W. R. 44, H. L.3 affg. 
S. C. sub nom. Cox v. LONDON CORPN. (1863), 2 
Hl. & C. 401, Ex. Ch. 


Annotations Ret, Banque de Credit Commercial v. De 
Gas aan He .-R.6C. P. 142. Mentd. Webster v. Webster 
(1862), 8 Jur. Ke S. 1047; Morris v. Lantour, Cox ae 
Garnishees Ba 2 New Rep. 475; Frith v. Gup 
(1866), LL. 2C. 32; Shea v. puited Sick & B 
soc. of St. Pa (1867), 17 L. T. 176; Buceleuch v. 
Metropolitan Board of Works (1870), Ih. R. 5 Exch. 221; 
Byrne v. Guano Consignment Co., Weguelin etc., Gar- 
nishees (1872), 25 L. T. 935; Cooke ». Gill eer R. 8 
Cc. P. 107; Quartly v. Timmins (1874), lu R. 9 C. P. 416; 
Chambers v. Green (1875), L. R. 20 Hq. 553; Jacobs v. 
Brett apie L. R. 20 Eq. 13; Wirth v Austen ee 
32 L. T. 669; Worthineton 9. Joftries (1875), L. hk. 10 C. P 
3793: Bridge . Branch eee. 4 Cc P. Dp. 633; Hawer »v. 
Site bse 1C. P. D. 41 Oram v. Brearey SES TU): 

346; Serjeant wv. Dato aer) 2 Q. D. 558; 
ppleford v. Judkins (1878) . 489; tana v. 
Sela r (1879), 4 Q. B. Bab; London ‘Corpn. v. London 
Toint Stock Bank (1881), 6 “App. Cas. 393; Combe v. 
De la ae Nerrice 22 Ch. D. 316; Chadwick v. Ball (1885), 
14Q BL. at > hiv Shropshire County Court Judge 
oe 30 e D. 242: Broad v. Perkins he 21 
Q. D. sae “Read v. ‘Brown (1888), 59 L. T. 6053 
Nance v. Gamgee (1890), 25 Q. dD, 2 4° British South 

Africa Co. v. Companhia do Motaniblaus rete) A. CG. 

Sak Farquharson v. Morgan. [1894] 1 Q. BK. 552 ; Watson 
. Petits (No. 2), (1899) 1 Q. B. 430; Faikingham v. Vio- 

tonlan Railways Comr.. |1900] A. C. 452; Payne v. Hogg 

(i000), 82 L. T. 584; Melntosh v. Simpkins (1901), 84 

213; Rv. Pca (1902] 1 K. LB. 8 Re Cundall 

zz Vivanate (1906), 95 L. T. 483; No SALE Corpn. v. 

Norwich Electric Tram. Co., (1906) "2 K. B. 119; Board 

v. oe, ieee C. 956; Ite Clifford & O ‘Sullivan, [1921] 





2 A.C. 570; St. Magnus- -the- -Martyr, etc., Parochial Church 
foes. ‘tendon Jioccse Chancellor, (1923} P. 38. 
53. pplt. was charged under Highway 








Act, 1835 ny 50), s. 72, with obstructing a public 
footway. He had put up a stall for the sale of 
refreshments at a statute sessions for the hiring 
of servants; this had been done for more than 
fifty years, & the statute sessions had been held 
before 5 Eliz. c. 4. Applt. thereupon contended 
that he had a right by custom to erect his stall in 
the same way as at a fair, or, at all events, that he 
bond fide claimed such a right, & the justices’ 
jurisdiction was therefore ousted. The justices 
having convicted applt.:—Held: the justices 
were right; for as the statute sessions were intro- 
duced by the Statutes of Labourers, the first of 
which was in the reign of Edward III., there could 
be no such custom by immemorial usage as was 
claimed.—SIMPSON v. WELIS (1872), L. R. 7 Q. B. 
214; 41L. J. M. C. 105; 261. T. 163; 36 J. P. 
7174. 

Annotation :—Reld. Mercer v. Denne, [1904] 2 Ch. 534. 

54. Mere acquiescence insufficient.|— 
SHAFTO v. BOLCKOW, VAUGHAN & Co. & ECCLEsI- 
ASTICAL CoMRS. (1888), 4 T. L. Ht. 508. 

55. ———.]—MERCER v. DENNE, No. 22, ante. 

56. |—The tenants on certain ancient 
copyhold messuages within a manor had since 
1599 asserted a custom for them to fish in certain 
waters within the manor, but there were continued 
protests by the lord of the manor & farmers. As 











60 iii. .}—No custom can exist, 
without the grand essential of custom, 
antiquity beyond the merely of man. 

—Re CASHMAN PIGHERY rp EEVANTS 
(1854), 4 Nfid. L. R 
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Sect. 5.—Eassential characteristics: Sub-sect.1, A. & 
B. (a) & (b).] 


far back as living memory went the tenants had 
habitually fished without interruption by the lord 
of the manor, & some of them had let the fishing 
& did not regard their rights as limited to catching 
fish for their own consumption. In an action by 
the owner of two of the messuages, which had 
been turned into fee simple, against the lords of 
the manor & their fishing tenant, for a declaration 
that pltf. had a right of fishing for consumption 
of the occupants of the messuages :—Held: pltf. 
had failed to prove the existence of an immemorial 
usage amounting to a legal custom, & as the alleged 
usage had been without reference to the needs of 
the occupants of the messuages pltf. had failed to 
prove a reasonable usage, & therefore he was not 
entitled to the declaration asked for. 

Resting mainly on negative evidence, that is the 
evidence from documents, where one would expect 
to find it, of mention of the alleged custom, & on 
the continual protest by the lord or the farmer 
when tenants asserted the custom & a document 
of 1599 which itself indicated that there was no 
such custom I have come to the conclusion that 
pltf. has failed to prove existence of an immemorial 
usage which alone could be what is legally known 
as a custom (WARRINGTON, J.).—PAYNE  v. 
ECCLESIASTICAL Comrs. & LANDON (1913), 30 
T. L. R. 167. 

57. Time of legal memory.]|—CHAPMAN v. SMITII, 
No. 62, post. 

58. -]—The general law as to a custom is, 
that if you show its existence at a distant time, 
& there is no evidence that at any certain time it 
did not exist, a jury may infer that it went back 
as far as the reign of Richard I., which is the time 
of legal memory.—-LEUCKART v. CooPER (1835), 7 
O. & P. 119, N. P.; subsequent proceedings (1836), 
3 Bing. N. OC. 99. 


Annotations :-—Refd. Dresser  v. 
L. J. Q. B. 57; Re Catford, Hr 





Bosanquet (1862), 32 
. Carr v. Ford & Canning 





(1894), 43 W. R. 159. Moentd. Kaltenbach v. Lowis 
(1883), 24 Ch. D. 54. 
59. -|—Where tho substantial question to 


be tried is the existence of a custom, affirmed 
by deft., he is entitled to begin, although pltfs.’ 
counsel alleges that he seeks to recover real 
damages. 

Time of legal memory is before the first year of 
the reign of Richard I. You are to require proof, 
as far back as living memory goes of a continuous, 
peaceable & uninterrupted user of the custom, & 
then you should inquire whether any document 
or memorial of more ancient times is produced, 
tending to disprove the existence of the custom 
at that carly period to which the law looks back. 
As to the argument addressed to you touching 
the unreasonableness of the custom, although you 
are not called on to say whether this be a reason- 
able custom or not, for that is a matter of law, not 
submitted by the present pleadings to your de- 
cision, still you may properly thus far look to the 
nature of the custom, that if you find it greatly 
affecting the rights of private property, you may 
fairly expect & require that it should be supported 
by evidence proportionately strong & convincing 
(TINDAL, C.J.).—-BASTARD v. SMITH (1838), 2 
Mood. & R. 129, N. P. 

60. ———.]—-H AMMERTON v. HONEY, No. 9, anie. 

61. —-——.|—-As time went on the limitation 
fixed by Statute of Westminster, 1275 (c. 39), 
became attended with the inconvenience arising 
from the impossibility of carrying back the proof 
of possession or enjoyment to a period, which 
after a generation or two ceased to be within the 


| 
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reach of evidence. But here the Legislature not 
intervening, the judges provided a remedy by 
holding that if the proof was carried back as far 
as living memory would go, it should be presumed 
that the right claimed had existed from time of 
legal memory, that is to say from the time of 
Richard I. (GOCcKBURN, 0.J.).—AnNnaus v. DALTON 
(1877), 3 Q. B. D. 85; 47 L. J. Q. B. 163; 38 
L. T. 610; 42 J. P. 452; revsd. on other grounds 
(1878), 4 Q. B. D. 162, C. A.; sub nom. DALTON v. 


Anaus (1881), 6 App. Cas. 740, H. L. 

Annotations :-—Mentd. Rivers v. Adams (1878), 3 Ex. D. 
361; Sturges v. Bridgman (1879), 11 Ch, D. 852; Norfolk 
v. Arbuthnot (1880), 5 C. P. D. 390; Lemaitre v. Davis 
(1881), 19 Ch. D. 281; Duke v. Courage (1882), 46 J. P. 

53: Goodman v. Saltash Corpn. (1882), 7 App. Cas 

633; Bell v. Love (1883), 10 Q. B. D. 5 

Percival (1883), 8 App. Cas. 443; : 
Ch. D. 739: Esdaile v. Payne (No. 2) (1885), 53 L. T. 

> Russell v. Watts (1885), 55 L. J. Ch. 158; Harris »v. 

De Pinna eee 33 Ch. D. 238; Bass v. Grenory, 1890) 

5 Q. B. D. 481; Dicker %. Popham, Radford (1890), 63 

L. T. 379; Crawford v. Consett L. B. (1891), 55 J. Pp. Jo. 

218; Perry v. Eames, Salaman v. Eames, Mercers’ Co. 

». Kames, [1891] 1 Ch. 658; Corbett v. Jonas, [1892] 

3 Ch. 137; Haigh v. West (1893), 62 L. J. Q. B. 532; 

Wheaton v. Maple, [1893] 3 Ch. 48; Chastey v. Ackland 

(1895), 72 L. T. 845; Hardaker v. Idle District Council, 

[1896] 1 Q. B. 335; Greenwell v. Low Beechburn Coal Co., 

11897} 2 Q. B. 165; Simpson v. Godmanchester Corpn., 

{1897} A. C. 696; Blake v. Woolf, [1898] 8 Q. B. 426; 

Southwark & Vauxhall Water Co. v. Wandsworth Boa 

of Works, {1898] 2 Ch. 603; Jordeson v. Sutton, South- 

coates & Drypool Gas Co., [1899] 2 Ch. 217; Penny v. 

Wimbledon U. C. (1899), 68 L. J. Q. B. 704; Gardner v. 

Hodgson's Kingston bBrewcries Co., [1900} 1 Ch. 592; 

Smith v. Baxter, [1900] 2 Ch. 138; GN. Ry. v. I. R. 

Comrs., {1901} 1 K. B. 416; Kdinburgh & District Water 

Trustees v. Clippens Oil Co. (1902), 87 lu. T. 275; Union 

Lighterage Co. v. London Graving Dock Co., [1902] 2 Ch. 


557; A.-G. v. Antrobus (1905), 74 L. J. Ch. 599 ; Kine 
v. Jolly, {1905) 1 Ch. 480 ; Cribb v. Kynoch, [1907] 5K. B. 
648; Cable v. Bryant. [1908] 1 Ch. 259; Hyman v. Van 


Pen Bergh, [1908] 1 Ch. 167; Robinson v. Beaconsfield 

RK. D. G., [1911] 2 Ch. 188; Padbury v. Holliday & Green- 

wood (1912), 28 T. L. HR. 494; A.-G. v. Horner (No. 2), 

{1913] 2 Ch. 140; Howley Park Coal & Cannel Co. v. 

L. & N. W. Ry., (1913] A. C. 113 Kirby ». Chessum (1913) 

30 T., L. R. ; Hall v. Manchester Corpn. (1914) 111 

L. T. 182; Hurlstone v. L. Klec. hd (1914), 30 T. L. XR. 

398; Lyell v. Hothfleld, [1914] 3 K. B. 911; 

Colliery Co. v. Woodman, {1915} A. C. 634 ; Cox ». Coulson, 
1916) 2 K. B. 177; Schwann v. Cotton & Hayles (1916), 
5 L. J. Ch. 689 ; Selby v. Whitbread, [1917] 1 K. B. 736; 

Cory v. Davies, [1923] 2 Ch. 95. 


B. Presumption of. 
(a) General Mule. 

62. Adoption by court.|—The ct. ought not, 
especially in cases of very extensive consequences, 
lightly to overturn & overthrow customary pay- 
ments, that have prevailed for a great tract of 
years, which is commonly called time out of mind, 
or the memory of man, though I do not mean 
strictly according to the notion of law before the 
transportation of the King Richard I. (ORD 
HARDWICKE, C.).—CHAPMAN v. SmiTH (1754), 2 
Ves. Sen. 506; 28 EB. R. 324. 

Annotations :-—Refd. pa v. Willoughby De Brooke 

(1794), 2 Anst. 397; eaton v. Cooke t1811), Wight. 

281; wchviee peuebiolg (ro28): 2Y.&J. 594; Raine v. 





Cairns (1841), 4 Hare, 327. 

i ——,]—COCKSEDGE v. FANSHAW, No. 42, 
anté. 

64. Unless adverse inference irresistibly. 


—MERCER v. DENNE, No. 22, ante. 
65. Adverse inference not drawn.|—It is 
a maxim of the law of England to give effect to 
everything which appears to have been established 
for a considerable course of time, & to presume 
that what has been done was done of right, & not 
in wrong (POLLOCK, O.B.).—G1Bson v. DOEG 
(1857), 2 H. & N. 615; 27 L. J. Ex. 37; 30 
L. T. 0. 8. 156; 21 J. P. 808; 6 W. R. 107; 157 
E. R. 253. 
Annotations :— 
Re Summerson, Downie v. Summerson, 
Refd. Clippens Oil Co. vo, Edinburgh 





. Hepworth v. Pickles, [1900] 1 Ch. 108; 
1900) 1 Ch. 112. 
District Water 
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rusteces .0.64; Heath v. Deane, [1905] 2 Ch. 86. 
Menta, a: eet L Payas (1905), 22 T. L. la hae 

66. ——— .|\—Re SUMMERSON, 
SuUMMERSON (1899), [1900] 1 Ch. 112, n.; 
L. J. Ch. 57, n.3 81 L. T. 819, n. 


tations -—Mentd. Hepworth v. Pickles, [1900] 1 Ch. 
AmB: Greenhalgh v. Brindley, [1901] 2 Ch. 324. 


67. —— -|—HEPWORTH v. PICKLES, [1900] 
1 Ch. 108; 69 L. J. Ch. 55; 81 L. T. 818; 48 


W. R. 184. 
Annotation :—Moentd. Greenhalgh v. Brindley, [1901] 2 Ch. 
24. 


68. Though affirmative proof lacking— 
Provided legal origin possible.|—R. v. ROLLeTT, 
No. 45, ante. , 

69. Unless unreasonable.|—It is a most 
convenient thing that every supposition, not 
wholly irrational, should be made in favour of 
long continued enjoyment (BRAMWELL, I..J.).— 
PENRYN CoRPN, v. Brest (1878), 3 Ex. D. 292; 48 
L. J. Q. B. 103; 38 L. T. 805; 42 J. P. 629; 27 
W. R. 126, C. A. 

Annotations :—Refd. London City Cor 

Younger (1879), 28 W. R. 250; 


Lyons (1882), 22 Ch. D. 287; Heath v. Deane, [1905] 
2 Ch. 86; A.-G. v. Horner (No. 2), (1913) 2 Ch. 140. 


DOWNIE 2. 
69 














n. v. Low & Low, tho 
anchester Corpn. v. 


(b) When presumed. 


70. General rule.|—-LEUCKART v. COOPER, No. 
58, ante. 

71. Only on strong evidence—Similar to that 
for prescription.]—The evidence required to estab- 
lish a case of immemorial user must be of the same 
character & as strong as would be required in a 
case of prescription (LORD DAvVEyY).—MOonT- 
GOMERIE & Co., Lrp. v. WALLACE-JAMES, [1904] 
A.C. 73; 731. J.P. C. 25; 90 L. T. 1, I. L. 
Annotations :—Mentd. Greville ». Parker, [1910] A. C. 3353; 


Dominion Trust Co. v. New York Life Insce., [1919] A. C. 
a mn prereey Docks & Harbour Board »v. Proctor, [1923] 
o e 9] e 


72. Regular user for 20 years—Unexplained 
& uncontradicted.]—A regular usage for 20 years, 
unexplained & uncontradicted, is sufficient to 
warrant a jury in finding the existence of an 
immemorial. custom.—R. v. JOLIFFE (1823), 2 
B. & C. 54; 3 Dow. & Ry. K. B. 240; 1 
L. J.O.8S. K. B. 232; 107 E. R. 303. 

Annotations :—Consd. Morgan v. Palmer (1824), 2 B. & O. 
729. Refd. Awkwright v. Cantrell (1837), 7 Ad. & El. 
565; Brocklebank v. Thompson, [1903] 2 Ch. 344. 

73. -|—BROCKLEBANK v. THOMPSON, 
No. 49, ante. 

74. Regular user for 65 years—lInsuflicient to 
raise presumption of immemorial existence.|—In 
assumpsit for money had & reccived, it was proved 
that Y. has been a borough from time immemorial, 
& that until the time of Queen Anne the chief 
officers of the corpn. were two bailiffs; & various 
charters had confirmed to them all the fees before 
received by them. By 1 Ann. stat. 2, c. 7, all 
fees payable to the bailiffs were to become payable 
to the mayor when the style of the corpn. should 
be changed, which was done by charter in the 
following year. At a meeting duly holden before 
deft., then mayor, he being by virtue of his office 
& justice of peace, & another justice for granting 
& renewing the licences of publicans, pltf. applied 
to have his licence renewed, & upon having it 
done, was required to pay, amongst other fees, 
the sum of 4s. to the mayor, which was proved to 
have been regularly paid for a period of 65 years :— 
Held: deft. was not entitled to take any such 
fee; for the payment for 65 years did not rhise a 
Preeueapden that it had been immemorially paid 

the bailiffs or mayor of Y., inasmuch as licences 

were not granted until the reign of Edw. VI.— 

MORGAN v. PaLMER (1824), 2 B. & C. 729; 4 








1 


Dow. & Ry. K. B. 283; 2 Dow. & Ry. M. O. 232; 
2L. J. 0.8. K. B. 145; 107 BE. R. 554. 
Annotations :—Refd. Maule _v. White, Maulo ». Horbert, 
Maule v. Green (1896), 60 J. P. 567. Mentd. Waterhouse 
v. Keen (1825), 4 B. & C. 200; Cook v. Leonard (1827), 
6B. & C. 351; Butler v. Ford (1833), 1 Cr. & M. 662: 
Atlee v. Backhouse (1838), 3 M. & W. 633; Parker v. 
G. W. Ry. (1844), 7 Man. & G. 253; Stocle v. Williams 
(1853), 8 Exch. 625; Hooper v. Exeter Corpn. (1887), 
56 L. J. Q. B. 457. 


» 


75. Uninterrupted modern user—In absence 
of evidence to contrary.|—The corpn. of T. in 
1795 made a lease of the office of meter with all 
fees, etc., arising from the measuring of coal, etc., 
imported. It was proved that they had been 
accustomed for nearly sixty years to receive these 
payments upon all coal imported into the port. 
The judge told the jury that he was not aware that 
there was any rule of law to prevent them from 
presuming the immemorial existence of the right 
from the modern usage, but he did not expressly 
advise them that they ought to make such pre- 
sumption unless some evidence to the contrary 
appeared, neither did he explain to the jury the 
nature of a port duty, & state that as such the 
claim in question might be referred to a modern 
grant :—Held: a new trial would be granted.— 
JENKINS v. HARVEY (1835), 1 Cr. M. & It. 8773 
1 Gale, 23; 5 Tyr. 326; 5 L. J. Ex. 17; 149 
E. R. 1336; subsequent proceedings, 2 Cr. M. & R. 
393. 

Annotations :—Consd. Brune v. Thompson (1843), 4 Q. B. 
643; Newcastlo-upon-Tyne (Master & Pilots) v. Bradley 
(1851), 2 KB & B. 428, n. Folld. Shephard v. Payne 
eae 16 ©. B. N.S. 132; Bryant v. Foot (18638), L. R. 

Q. 13.497. Consd. Northumberland v. Houghton (1870) 
22°L. T. 491. Refd. Newcastlo-upon-Tyno (Master Pilots) 

v. Hammond (1849), 4 Exch. 285 ; ills v. Colchester 

Corpn. (1867), 36 L. J. C. BP. 210; Norfolk v. Arbuthnot 

(1879), 4C. P. 1). 290; Brocklebank v. Thompson, [1903 j 2 

Ch. 344. Mentd. Benjamin v. Andrews (1858) 5 C. B. N.S. 

299; Brecon Markets Co. v. Neath & Brecon Ry. (1872), 

L. R. 7 C. P. 555. 


76. -]—-On the trial of an action it 
appeared that inhabitants had from time im- 
memorial taken water from a well. About fifty 
years before the action the locus in quo was inclosed 
under a special Inclosure Act. Neither in the 
special Act nor in the award of the comrs. was any 
mention made of this well or of any access to it. 
A. verdict was given for defts. with leave to move. 
On a rule to enter verdict for pltfs. :—Held: the 
right to take the water from the well was not 
extinguished by the enclosure; & whether the 
ancient right of access to the well for that purpose 
was or was not extinguished the inhabitants 
might in other modes legally get access to the well 
so that the fifty years’ enjoyment de faclo since 
the inclosure might have a legal origin.—RAcE v. 
Warp (1857), 7 BH. & B. 384; 26 L. J. Q. B. 138 ; 
28 L. T. 0.8. 288; 21 J.P.678; 3Jur. N.S. 512; 
5 W. R. 288; 119 E R. 1289. 

Annotations :—Consd. Murphy v. Ryan (1868), 16 W. R. 
678. Refd. Broadbent v. Ramsbotham (1856), 11 Kxch. 
602; Hall v. Nottingham (1875), 1 Ex. D. 1; Bower ve. 
Sandford pleat 5 T. L. R. 570; Mercer v. Denne, [1904] 
2 Ch, 634. entd. Constable v, Nicholson (1863), 32 
L. J. C. P. 240; Saltash Corpn. v. Goodman (1881), 29 
W. R. 639; Pearce v. Scotcher (1882), 46 L. T. 342; 
Fitzhardinge v. Purcell, [1908] 2 Ch. 139; Schwann »v. 
Cotton & Hayles (1916), 85 L. J. Ch. 689. 


77. .|—The immemorial existence of 
fees of an office may be presumed from un- 
interrupted modern usage, unless there be some 
evidence to the contrary.—SHEPHARD v. PAYNE 
(1864), 16 C. B. N. S. 182; 33 L. J.C. P. 158; 10 
L. T. 193; 28 J. P. 276; 10 Jur. N.S. 540; 12 
W. R. 581; 143 BE. R. 1075, Ex. Ch. 

Annotations :-—Distd. Bryant v. Foot (1868), L. R. 3 Q. B 
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78 ———- ——.]—Bower 17. SANDFORD (1889), 
5 T. L. R. 570. 


Annotation :—Refd. Bradford Corpn. v. Pickles, 
3 Oh. 53. ied 


79. Long user—Over 100 years—Specific acts 
of enjoyment—Protest against infringement.]— 
Where a market for meat, etc., was proved to have 
been in existence in the reign of James I., proof 
that the grantees of the market had for the last 
hundred years appointed market lookers; that 
no butchers’ shops had existed out of the market 
place until 1810; & that the shops then set up 
were objected to by the grantees :—Held: this 
was sufficient evidence of such immemorial right.— 
MACCLESFIELD CORPN. v. PEpLEY (1833), 4 B. & 
Ad. 397; 1 Nev. & M. K. B. 708; 110 EB. R. 504. 


Annotations :-—Refd. Macclesfield Corpn. v. Chapman (1843), 
12 M. & W. 18; Penryn Corpn. v. Beast (1878), 3 Ex. D. 
292; London City Corpn. v. Low & Low, the Younger 
ian 28 W. R. 250 ; Manchester Corpn. v. yy one (1882), 
22 Ch. D. 287. Mentd. Devizes Corpn. v. Clark (1835), 





[1894] 





3 Ad. & El. 506; Brecon Corpn. v. Edwards (1862), 1 

H. & C. 51. 

80. ——.]—Ro,Barts v. LONDON CORPN., 
No. 46, ante. 





‘ As far as living memory goes.]— 
BASTARD v. SmitTu, No. 59, ante. 
: -|—I think that what has been 
the custom as far back as living memory can go is 
right, & that which has existed for so long a time 
& has received the sanction of long usage is the 
true indication of the rights of the part es (Cock- 
BURN, C.J.).—GREENSLADE v. DARBY (1868), 
L. R. 3 Q. B. 421; 9B. & 8. 428; 37 L. J. Q. B. 
137; 18 L. T. 463; 32 J. P. 487. 


Annotations :—Mentd. Wallis v. Birks (1870), L. R. 5 C. P. 
222; Winstauley v. North Manchester Overseers, [1910] 
A. C.7; Fowke v. Berington, [1914] 2 Ch. 308. 

















s38. —— Absence of countervailing evi- 
dence.]—HAMMERTON v. HONEY, No. 9, ante. 

84. ———- ———.]—-Anaus v. DALTON, No. 61, 
ante. 

85. -]—The practice of oyster laying 


is traced back as far as living memory can go, 
& that is evidence of immemorial usage, & I 
cannot see how any valid objection can be raised 
to a practice so widespread & ancient (WILLS, J.).— 
TruRO Corpn. v. Rowsg, [1901] 2 K. B. 870; 70 
L. J. K. B. 1026; 85 I. T. 422; 65 J. P. 806; 
50 W. R. 151; 17 T. L. R. 773; on appeal, [1902] 
2K. B. 709. 

Annotation :-—Mentd. Foster v. Warblington U. C., [1906] 

1K. B. 648. 

86. ——— Notwithstanding possible variation in 
extent.|—(1) An immemorial custom for fisher- 
men, inhabitants of a parish, to spread their nets 
to dry on the land of a private owner situate near 
the sea in the parish, at all times necessary or 
proper for the purposes of the trade or business of 
a fisherman :—Held: to be a valid legal custom. 

(2) Land added by accretion in consequence of 
the gradual & imperceptible recession of the sea, 
will become subject to the custom. 

(3) It is contended that the evidence shows that 
a considerable part of the beach, now eleven acres 
in extent, was at the time of Richard I. covered 
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ct. to infer from long enjoyment not 
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by the sea & therefore could not have been used. 
for drying nets. In the view of the law this was 
the same close as that which was affected by local 
law in the time of Richard I. It is urged that 
this extension of the area renders the custom 
uncertain, & if the sea should further recede, 
unreasonable. The argument could not be 
assented to. The proved usage of cutching nets 
is sufficient evidence of a custom to dry nets 
treated with suitable materials in preparation for 
fishing (Cozens-Harpy, L.J.). 

(4) Those who are entitled to the benefit of a 
custom ought not to be deprived of that benefit 
simply because they take advantage of modern 
inventions or new operations, so long as they do 
not thereby throw an unreasonable burden on the 
landowner (STIRLING, L.J.). 

(5) It may be perfectly reasonable in favour of 
commerce & navigation to invade private property 
forming part of the beach, because it is so con- 
venient to dry the nets wet & heavy with sea 
water on the nearest part of the beach suitable 
for such a purpose (VAUGHAN WILLIAMS, L.J.).— 
MERCER v. DENNER, [1905] 2 Ch. 538; 74 L. J. Ch. 
723; 983 L. T. 412; 70 J. P. 65; 54 W. R. 303; 
21 T. L. R. 760; 3 L. G. R. 1293, C. A. 

Annotations :—As to (3) Refd. Re Petition of Right, [1915] 

3 K. B. 649. Generally, Refd. Johnson v. Clark, [1908] 

1 Ch. 303. Mentd. Assheton-Smith v. Owen (1905), 94 

. T. 42; Ramsgate Corpn. v. Debling (1906), 70 J. PR. 
132; Fitzhardinge v. Purcell (1908), 77 L. J. Ch. 529 ; 
Re Yountaine, Fountaine v. Amherst (1909), 78 L. J. Ch. 
648 ; North Statfordshire Ry. v. Hanley Corpn. (1909), 73 
J. PL 477: Hoyne v. Fischel (1913), 110 L. T. 264 ; Collis 
v. Amphlett (1918), 118 L. T. 466. 


As to proof of custom, sce Sect. 9, post. 


(c) Rebuttal of. 

87. Ancient documents—Tending to disprove 
custom.|——BAsTARD v. Smitu, No. 59, ante. 

88. Grant of right by deed in 1646—No 
evidence of prior enjoyment.|— The inhabitants 
of a town cannot prescribe for an easement im 
alieno solo, as stallage, or claim exemption by 
grant, & where a charter for a market was granted 
to A. in 1639, & in 1646 a deed was executed 
between the grantee of the market, & certain 
persons representing the inhabitants, which con- 
tained a clause exempting the inhabitants from 
toll, & there was evidence of exemption subse- 
quent to the deed, but no evidence of any exemp- 
tion before, or of any market being in existence 
in 1639 :—Hcld: it was a misdirection to direct 
the jury that they must infer the exemption 
originated in some custom independent of the 
deed.—Lockwoop v. Woop (1845), 1 New Prac. 
Cas. 293; 15 L. J. Q. B. 36; 6 1. T. O. S. 1473 
10 J. P. 424; 10 Jur. 158. 

89. Indicating non-existence.] —- PAYNE 
v. KICCLESIASTICAL ComrRs. & LANDON, No. 56, 
ante. 

90. User under licence — Not as of right.]— 
A claim of a right to obtain from a corpn. a licence 
to fish in an oyster-fishery belonging to them, under 
an alleged custom for the corpn. to grant such a 
license, under rules made by them, to oystér- 
dredgers living in a certain district & having served 
a certain apprenticeship, upon payment of a 
reasonable fee, is bad, not because of the 


PART 1. SECT. 5, SUB-SECT. 1.— 
B. (0). 








| 90 i. User under licence—Not as of 
| right.}—If after considering the evi- 

dence the ct. comes to the conclusion 
that an alleged custom is enjoyed as 
& result of permission given or that it 
is exercised by stcalth or force, the ct. 


stealth or 





AD ISHAQ | 
' (1910), I. L. R. 33 All. 257.— IND. 


Part J].—Custom. 


uncertainty of the fee, but because if it is not 
lawful to fish without such licence, the claim is 
recarious, & not as of right, being an enjoyment 
by the leave & license of the corpn. at their will 
& pleasure as owners of the fishery; & long 
enjoyment in order to establish a right by custom 
must be as if right & not by leave asked from time 
to time.—MILLS v. COLCHESTER CORPN. (1867), 
L. R. 2 C. P. 476; 36 L. J. O. P. 210; 16 L. T. 
626; 15 W. R. 955; affd. (1868), L. R. 3 C. P. 
575, Ex. Ch. 
Annotations :—Retd. Bryant v. Foot (1868), L. R. 3Q. B. 

497; Lawrence v. Hitch (1868), L. It. 3 Q. B. 521. 

91. Impossibility of existence — During period 
named.|—Applt. owned, at the date of the passing 
of the Salmon Tishery Act, 1861 (c. 109), certain 
fishing engines called putchers, which were fixed 
to the soil of the river between high & low water, 
& therefore only covered during a certain part 
of the 24 hours. They were in the manor of A., 
of which applt. was the lord, & which was proved 
to be a part of the manor of B., granted by 
Henry II., to M. Engines of a similar description 
were proved to be lawfully used in several parts 
of the manor of B., & in 1610 there was a conveyance 
of the manor of A., ‘‘ with all that free fishing & 
several fishing,’’ in the river S. so far as the manor 
of A. extended. Applt. proved that he used 
some of the engines for 45 & others for 25 years. 
The comrs. having, in the absence of other evidence 
of immemorial usage, or that the fisheries were of 
ancient right, decided that they did not come within 
the exemption & having ordered them to be 
removed :—Hceld: they were justified in not 
inferring that they were legal by immemorial 
usage.—HOLFoRD v. GEORGE (1868), L. R. 3 Q. B. 
639; 9B. & 8.815; 37 L. J. Q. B. 185; 18 L. Tb. 
817; 32 J. P. 468; 16 W. R. 1204. 





92. —-—.|—SIMPSON vt. WELIS, No. 53, 
ante. 
93. —-—- ——.] — HAMMERTON v. LLONEY, 


No. 9, ante. 
94. 








: Onus of proof.] — MERCER v. 
DENNE, No. 22, ante. 

95. «| — RAMSGATE CORPN.  v. 
DEBLING (1906), 70 J. P. 182; 22 T. L. R. 369 ; 
41. G. BR. 495. 








96. Incompatibility with law of  land.|— 
HAMMERTON v. HONEY, No. 9, ante. 
97. Interruption.}] — HAMMERTON v. HONEY, 


No. 9, ante. 

98. Recurring protests against user—By lord 
& farmers.|—PAYNE v. ECCLESIASTICAL Comrs. & 
LANDON, No. 56, ante. 

In manorial customs.|—See CopyHOoLps, Vol. 
AILIT., p. 31, Nos. 279-280. 


SuB-SECT. 2.—REASONABLENESS. 
A. In General. 


Reasonable origin.|—Sce Nos. 17, 26, 37, ane. 
99. As proof of beginning of custom.]—A custom 


96 i. Incompatibility with law of 
land.}—A custom can be upheld only 
so far as it is not in conflict with statute 
law.—ARUMUGAM CHETTI 0. JAGAVEERA 
RAMA VENKATESWARA ETrappa (1805), | 4 
1. L. R. 28 Mad. 444.—IND. 


9 -}—PHIBBS 4. KEARNS 
awe LC. L. R. 294; 12 Ir. Jur. 





102 fi. ——.}—L 
29.—IR. (1878), L Le Re 2 A 
10 .}—-Kuak SEN v. MAM- 
MAN (1895), i. L. Rk. 17 All. 87.—IND. 
102 iv. ——-.}— If a ct. comes to the 
conclusion that an alleged custom is 


PART I. SECT. 5, SUB-SECT. 2.—A. . 
100 i. Question of law.}—The reason- 
ableness or unreasonableness of a 


custom is a question of law.—GuRal | unreasonable it 





Kar v. KuUARMONI SINGHA MANDHATA 
ae (1915), 19 CG. W. N. 1188.— 


102 i. Hesential to validity of custom.) | 

custom must be reasonable.— | 

HURPURSHAD v. SHEO DyYaL (1876), 

L. R. 3 Ind. App. 259.—IND. 102 vi. 

ALA v. Hma Sinau | (1889), 5 H. C. 402.—8. AF. 
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is good which binds residents & inhabitants within 
& manor to grind their corn at the lord’s mill. 

if no reason can be given, for the beginning of 
this, or of any other custom, yet non sequitur, this 
custom to be for this cause unreasonable, & against 
reason in the beginning of it, for that for some 
things no reason can be given; & as the rule is, 
qui rationem in omnibus quaerit, rationem destruit 
(CokE, C.J.).—H1x v. GARDINER (1614), 2 Bulst. 
195; 80 BE. R. 1062. 


Annotations :—Refd. Mitchel v. Reynolds (1711), 1 P. Wms. 
181; Broadbent v. Wilks (1742), Willes, 360. 


100. Question of law.]/—In an action on the 
case upon a custom for not grinding at pltf.’s 
mills, pltf, may declare generally upon the custom 
for a certain toll, without specifying the particular 
toll, or the consideration for it, or that it is a 
reasonable toll, & a continuance of uniform 
payment & acquiescence is evidence of its reason- 
ableness. The ct. shall judge under all the cir- 
cumstances what is reasonable.—GARD v. CALLARD 
(1817), 6 M. & S. 68; 105 EB. R. 1169. 

Annotations -—Refd. Mills v. Colchester Corpn. (1867); 
L. lt. 2 C. P. 476 ; Lawrence v. Hitch (1868), L. R. 3 Q. B. 
521; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. 

101. ———.]—BAsTARD v. SMITH, No. 59, ante. 

102. Essential .o validity of custom.]—NoRTH 
v. WINSKELL (1688), 2 Lut. 977; 125 HE. H. 5465. 

















103. -]—TyYson v. SMITH, No. 5, ante. 

104. ——-.]—LONDON CORPN. v. Cox, No. 52, 
ante. 

105. -]—MERCER v. DENNE, No. 22, ante. 

106. .|—Action by a married woman to 


set aside a mtge. of her real estate, on the ground 
that it had been executed by her husband & herself 
without having been acknowledged by her. Defts. 
alleged that the property was held on burgage tenure, 
& that a local custom existed under which real 
estate so held by a married woman could be dis- 
posed of by her with the consent of her husband 
without her separate examination & acknowledg- 
ment :—Held: such a custom was inconsistent 
with the general principle of the common law that 
an exercise of free will was cssential to alienation 
& contracts, & that a married woman was not in 
@ position to exercise that free will. The custom 
was, therefore, unreasonable & bad, & the mtge. 
was void & did not operate to pass pltf.’s interest 
in her land. 

It scems clear that a custom possible in law, 
because it is reasonable & otherwise fulfils the 
requisites of a good custom may be established by 
very slender evidence. No custom bad in law is 
susceptible of proof. It is clear that for a custom 
to be good it must be reasonable or at any rate not 
unreasonable. The words ‘‘ reasonable ”’ or “‘ not 
unreasonable ” imply an appeal to sume criterion 
higher than the mere rules or maxims embodied 
in the common law, for it is no objection to a custom 
that it is not in accordance with these rules or | 
maxims. ... The alleged custom cannot be 
upheld, because it is unreasonable as conflicting 
with the general principles of the common law that 
an exercise of free will was essential to alienation 





inst the custom.—Siap1 LAL ». 
| MUHAMMAD IsH#aQ Kuan (1910), 
J. L. R. 33 All. 257.—IND. 

102 v. ———.]-—MAHAMAYA DERI ?. 
Hariwas HaunaR (1914), I. L. HR. 42 
Calc. 455.—IND. 

——, }—RANDIESS vt. RAAF 


t. Repugnancy to common law — 
Not unreasonableness.)—Although 4 
custom should be repugnant to the 
rue of common law this doth not 

rove it to be unreasonable.—-TaNnI#TRY 
tak (1608), Dav. Ir, 28.-—IR. 


49.—IND 


entitled to find 


14 


B. & C. : sub-sect. 3, A.) 


& contracts (PARKER, J.).—JOHNSON v. CLARK, 
[1908] 1 Ch. 303; 77 L. J. Ch. 127; 98 L. T. 129; 
24 T. L. R. 156; 52 Sol. Jo. 115. 

Customs of the manor.]|—See CopyHOLDs, 
Vol. XIII, p. 27. 

107. Custom partly unreasonable—Void in toto.] 
—-HARBIN v. GREEN (1616), Hob. 189; 1 Brownl. 
18; Moore, K. B. 887; 80 EB. R. 336. 
“tect tines Grobesiy te ond. Vase 

: 1 Uv. . e . ° 

v. Molt (1696), 2 Salk. 663. Eey. m = 

108. |—If any part of a custom as 
laid be unreasonable, the whole will be void.— 
WILKES v. BROADBENT (1745), 2 Stra. 1224; 1 
Wils. 63; 93 HE. R. 1146; affg. S. C. sub nom. 
BROADBENT v. WILKS (1742), Willes, 360. 
Annotations :—Consd. Hilton v. Granville (1845), 5 Q. B. 701. 

- Carlyon v. Lovering ary 1 H. & N. 784; Rogers 

v. Taylor you 1H. & N..706; Salisbury ». Gladstone 

(igor), 9 H. L. Cas. 692. Mentd. R. v. White & Ward 

1757), 1 Burr. 333; Da Costa v. Clarke (1801), 2 Bos. & P. 

3768; Clement v. Lewis (1822), 10 Price, 181; Gillingham 

v. Waskett (1824), M‘Cle. 198 ; Gwynne v. Burnell (1840), 

6 Bing. N. C. 453. 

109. Evidence of reasonableness—-Uniform pay- 
oni & acquiescence. |—-GARD v. CALLARD, No. 100, 
ante. 











B. Test of. 


Reasonable origin.|—See Nos. 17, 26, 37, ante. 
110. General rule.|—Tyson v. Smitn, No. 5, ante. 
111. -]|— JOHNSON v. CLARK, No. 106, ante. 
112. Reasonable commencement.|— laLMouUTH 

(Lorp) v. Grorar, No. 4, ante. 

113. Not if founded on wrong & usurpa- 
tion.|—T'yson v. SmitrH, No. 5, ante. 

114, —-— Not from accident or indulgence.]— 
In truth I believe that when it is said that a custom 
is void because it is unreasonable, nothing more is 
meant than that the unreasonable character of 
the alleged custom conclusively proves that the 
usage even though it may have _ existed 
immemorially, must have resulted from accident 
or indulgence & not from any right conferred in 
ancient times on the party setting up the custom 
(LoRD CRANWORTH).---"SALISBURY (MARQUIS) . 
GLADSTONE (1861), 9 H. L. Cas. 692 ; 341. J.C. P. 
222; 4 L. T. 849; 8 Jur. N.S. 625; 9 W. R. 
930; 11 EK. R. 900, H. LL. 

Annotations :—Consd. Warrick v. Queons College, Oxford 
(1871), 6 Ch. App. 716; Mercer v. Denne, [1904] 2 Ch. 
534; Johnson v. Clark, [1908] 1 Ch. 303. Refd. Blewett 
v. Jenkins (1862), 12 C. B. N. 8S. 16; Goodman »v. Saltash 
rie Sarde 7 App. Cas. 633; Tucker v. Linger by 
62 L. J. Ch. 941; Heath v. Deane, (1905) 2 Ch. 8&6. 
Mentd. Constable v. Nicholson (1863), 14 C. B. N. S. 230; 
Hanmer v. Chance (1865), 11 L. T. 667; Lingwood v. 
Gyde (1866), L. R. 2 C. P. 72; Portland v. Hill (1866), 
L. R. 2 Eq. 765; Hall v. Byron (1877), 4 Ch. D. 667; 

rae ar Tate of Man v. Mylchreest (1879), 4 App. 

as. . 


115. Custom benefiting community generally 
—Although prejudicial to private person.|—TyYsoNn 
v. SmitH, No. 6, ante. 

1186. Custom benefiting individual—At expense 
of community.|—-Tyson v. Smrru, No. 5, ante. 

Destruction of subject-matter—Claim to profit 
a prendre in soil of another.]— Sec KASEMENTS & 
PROFITS A PRENDRE. 


PART I. SECT. 5, SUB-SECT. 2.—B. 
115 i. Custom benefiting community | feo . branches o 
generally — Although prejudicial to | return to 6 
private pee }-A custom may be 
prejudicial to the interest of a particular 
erson & reasonable also when it is 
or the benefit of the commonwealth 
‘ fn general.—TANISTRY CasE (1608), 
Dav. Ir. 28.—IR. 
PART I. SECT. 5, SUB-SECT. 2.—C. 


g. City Corporation electing free- 











admitted a 


men—-Rejection of petition by one o 


corporatvwn. 8 
mus stated that the 
corpn. of D. was a corpn. by prescrip- 
tion, & stated a custom, 
person, etc., must, before he can be 
freeman, 
approved of by two branches of the 
corpn.: the Lord Mayor for the time 
being & aldermen, & the sheriffs for 
the time being & 


comrs., Fitting in 
different apartments at an assembly 


Custom AND USAGES. 
Sect. 5.—Hssential characteristics: Sub-sect. 2, A., | 


C. In Particular Instances. 


117. Customary tenant sinking pit, depositing 
rubbish etc.—On lands of other customary tenants.]| 
—A custom that when the customary tenant of a 
manor has coal mines lying under the freehold 
lands of other customary tenants, he may sink 
pits in those lands to get the coals, may lay rubbish 
etc. on the land near to such pits, such lands being 
customary tenements & parcel of the manor :— 
Held: to be a bad custom as being uncertain & 
unreasonable. eee 

That every custom must be certain is laid down 
as a rule in all the books that treat of customs. 
It must be certain, because if it be not certain, it 
cannot be proved to have been time out of mind, 
for how can anything be said to have been time 
out of mind when it is not certain what it is 
(WILLES, J.)—BROADBENT v. WILKS (1742), 
Willes, 860; 125 H. R. 1214; affd. sub nom. 
WILKES v. BROADBENT (1745), 2 Stra. 1224. 
Annotations :-—Consad. Hilton v Granville (1845), 5 2. B. 701. 

Distd. Carlyon v. Lovering (1857), 1 H. & N. 784; 

v. Gladstone (1861), 9 H. L. Cas. 692. Refd. 

Taylor (1857), 1 H.& N. 706. Mentd. R. v. White & Ward 

(1757), 1 Burr. 333 ; Da Costa v. Clarke (1801), 2 Bos. & P. 

376; Clement v. Lewis (1822), 10 Price, 181; Gillingham 

v. Waskett (1824), M‘Cle. 198; Gwynne v. Burnell (1840), 

6 Bing. N. C. 453. 

118. Levying execution—On anything upon land 
of deceased—Within the honour—To pay sums 
due by heir.|—-HILt v. BUNNING (1660), 1 Sid. 17; 
82 EB. R. 943. 

Annotation :—Mentd. Banks v. Angell (1838), 7 Ad. & El. 843. 
119. Grinding all corn—-Spent or sold by in- 

habitants—At particular mill.|—-HARBIN v. GREEN 

(1616), Hob. 189; Brown). 18; Moore, K. B. 887; 

80 BE. R. 336. 

Annotations :——Drake vv. 
Refd. Griffith v. Williams (1752), Say. 56. 
v. Molt (1697), 2 Salk. 663. 

120. -|—CorRITON & HARVEY 
v. LITHBY (1670), 1 Vent. 167; 2 Keb. 803, 822 ; 
86 H.R. 1143; sub nom. CoryTON v. LITHEBYE, 
2 Wms. Saund. 112; sub nom. LITHEBURY v, 
CORITON, 2 Lev. 27. 

Annotations :-—Mentd. Iveson v. Moore (1699), 1 Ld. Raym. 
486 ; Bullythorp v. Turner (1744), Willes, 475; Weller v. 
Baker (1769), 2 Wils. 414; Barratt v. Collins (1825), 10 
Moore, C. P. 446; Forster v. Lawson (1826), 11 Moore, C. P. 
360; Foley v. Addenbrooke (1843), 4 Q. B. 197 ; Adams », 
Andrews (1850), 15 L. T. O. 8. 499; Bail v. Mellor (1850), 
19L. J. Kx. 279; Metcalfe». Hetherington (1855), 11 Exch, 
257; Laing v. Whaley (1858), 3H. & N. 675; Rogersv. Taylor 
(1858), 301L. T. O. S. 321; Dunnicliff ». Mallet (1859), 
70. B. N.S. 209; Dent ve. Turpin (1861), 2 John. & H. 
139; Ormerod v. Todmorden Joint stock Mill Co. (1883), 
Mok B. D. 155; Hannay v. Smurthwaite (1893), 69 L. T. 


121. Within parish.|—A custom, that 
all the householders in the parish of A. shall grind 
all their corn which shall be used by them ground 
within the parish, is good; but a custom that they 
shall grind all their corn used or sold is bad.— 
DRAKE v. WIGLESWORTH (1752), Willes, 654; 125 
E. hi. 1369. 

Annotatinns :—Refd. Mills v. Colchester (1867), 
Ly. KR. 2C. P. 476; Lawrence v. Hitoh (1868), L. R. 3 Q. B. 
521. Mentd. Richardson v. Graham, [1908] 1 K. B. 39. 
122. Reasonableness of toll.] — Garp, v. 

CALLARD, No. 100, ante. 

123. Restricting employment of foreigners.]—A 
custom in the City of London, that a freeman of 


of the corpn., notwithstanding that 
such person, the son of a freeman may 
be himself a freeman or free brother 
of one of the said minor guilds.” It 
then stated a custom, that the person 
applying for admission ‘‘ should present 
@ petition to each branch of the corpn., 
who exercised a discretionary right 
of complying with or refusing the 
prayer of such petition, without 
or be uire 


r being req 
any reason; & that the opinion of the 


Wiglesworth (1752), Willes, 654. 
Mentd. Prince 
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the city shall not set on work, in the manual 
occupation of a butcher, a foreigner to the liberties 
of the City, is good.—SHaw v. POYNTER (1834), 
2 Ad. & El. 312; 4 Nev. & M. K. B. 200; 4 
L. J. K.B.16; 111 BH. R. 121. 

124. Victualler erecting booth——-When fair 
held—Common or waste land.|—-Tyson v. SMITH, 
No. 5, ante. 

125. Highway.}—-To a count in 
trespass for breaking down & removing pltf.’s 
booth, deft. pleaded that there was a public high- 
way over a close called A., & that the booth had 
been wrongfully erected across the highway, & 
obstructing the same. Replication, that the close 
was in the borough of B., an immemorial borough, 
& that an immemorial fair was every year held in 
the close, & that there was an immemorial 
custom in the borough, that a victualler had 
during the fairs been used to enter upon any part 
of the close used for the purpose of such fair, & 
to erect a booth there. On demurrer :—Held: 
the custom was reasonable. 

The existence of a fair is treated in our law books 
as a matter of public convenience & the reasons 
for so considering it are also entirely of a public 
nature. If, therefore, the custom disclosed in 
the replication may have had a legal origin, there 
seems to be nothing unreasonable in it, as abridging 
a public right without a countervailing benefit. 
Such benefit may be well supposed to arise from the 
accommodation afforded to the persons frequenting 
the fair (LorD DENMAN, C.J.).—HELWooD v. 
BULLOCK (1844), 6 Q. B. 383; 13 L. J. Q. B. 330 ; 
3 L. T. O.S. 208; 8J.P. 4738; 8 Jur. 10443; 115 
E. R. 147. 

Annotations :—Distd. Simpson v. Wells (1872), L. R. 7 Q. B. 

214. Refd. Gerring v. Barfield (1864), 16 C. B. N.S. 597; 

Arnold v. Blaker (1871), L. R. 6 Q. B. 433. Mentd. Dawes 


v. Hawkins (1860), 7 Jur. N. 8, 262; Necld v. Hendon 
U. D. CG. (1899), 81 L. T. 405; A.-G. v. Horner (No. 2), 
[1913] 2 Ch. 140. 


126. Depositing refuse from tin mines— In 
another’s stream.]—Declaration for fouling & 
sending rubbish down a natural stream of water 
running through pltf.’s lands. Pleas, justifying 
under a prescriptive right founded on a user of 
twenty & forty years respectively, & also by custom 
to wash away, by means of the stream above 
pltf.’s lands, the sand, stones, rubbish, & other 
stuff which became dislodged or severed in the course 
of working the tin mine of deft., & getting the tin 
& tin ore :—Held: (1) the custom alleged was not 
indefinite or unreasonable, the user being limited 
to the necessary working of the mine; (2) such a 
user might be the subject-matter of a grant, & 
therefore the pleas were good.—CARLYON v. 
LOVERING (1857), 1 H. & N. 784; 26 L. J. Ex. 251 ; 
28 L. T. O. 8S. 356; 5 W. R. 347; 156 E. R. 1417. 
Annotations :—As to (2) Refd. Rogers v. Taylor (1857), 26 

L. J. Ex. 203; Gaved v. Martyn (1865), 19 C. B. N.S. 732. 

127. Rights in alieno solo—Exercising & train- 
ing horses—On land of another—At all times of the 
year.|—In answer to an action for trespass with 
horses on plitf.’s land in the manor of L., defts. 
pleaded a custom of the manor, by which the 


sheriffs & comrs. on such petition 
should be taken by ballot only: & 
that without such approval no person 


been admitted a freeman ” :—Held : 
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inhabitants of whom defts. were several of the 
parish of L., in & adjacent to the manor, by them- 
selves or their servants, at all seasonable times of 
the year, were alleged to be entitled to enter the 
land for the purpose of training & exercising horses 
thereon :—Held: (1) the alleged custom was 
unreasonable, as it deprived the owner of the 
enjoyment of his property for a very considerable 
period of the year; (2) the claim was too extensive 
& too indefinite to be sustained.—Sowrenrsy v. 
COLEMAN (1867), L. R. 2 Exch. 96; 36 L. J. Ex. 
573; 15 L. T. 667; 31 J. P. 263; 15 W. R. 451. 


Annotation :—As to (2) Refd. Brocklebank v. Thompson, 
{1903} 2 Ch. 344. 


128. Holding horse races—-On Ascension 
Day——Lands outside parish.|—A custom for all the 
freemen & citizens of a neighbouring city to hold 
horse races over the close of M. on Ascension Day 
in every year is good.—-MOoUNSEY v. Ismay (1863), 
1H. & O. 729; 1 New Rep. 288; 32 L. J. ix. 94; 
7.7. 717; 27 J. P. 454; 9 Jur. N.S. 8063 11 
W. R. 270; 158 B. R. 1077 ; subsequent proceedings 
(1865), 3 H. & C. 486. 

Annotations *Distd.. Sowerby v. Coleman (1867), L. It. 2 

kxch. 96. _Refd. Hall v. Nottingham (1875), 45 L. J. Q. B. 
Mentd. Mot. Ry. v. Fowler, [1892] 1 Q. B. 165. 

129. Innocent & lawful recreation — At 
any time of the year.]—-Harn v. NoTrincHaM, 
No. 8, ante. 

130. Drying nets—On land of another.|— 
Lockwoop uv. Woop, No. 6, ane. 

131. On nearest suitable part of 
beach—-Though private property.]—MERCER v. 
DENNE, No. 86, ante. 

132. Making grips at side of road for drainage 
—Obstructing passage of highway.|—The owner of 
a building estate granted to the purchaser of one 
of the lots the right to pass over the several roads 
made or to be made through the estate, as if the 
roads were public roads. Two of the roads were 
gravelled for cart & carriage traffic, & there was a 
strip of grass land on either side. Pltf. was 
accustomed to walk along these grass strips to & 
from his house. The owner of the estate caused 
the grass strips to be intersected by grips, for the 
purpose of draining the road, but really, as the 
ct. decided upon the evidence, for the purpose of 
preventing persons from passing along the sward. 
The owner of the road produced evidence showing 
that on rural roads in the same neighbourhood it 
was usual to make such grips for the purpose of 
drainage :— Held: the custom attempted to be 
sel up was unreasonable, & the grips amounted to 
an obstruction.—NIcoL v. BEAUMONT (1883), 53 
L. J. Ch. 853; 50 L. T. 112. 

138. Catching fish—-Without reference to needs 
of particular messuage.|—-PAYNE v. ECCLESIASTICAL 
OComns. & LANDON, No. 56, ante. 





























SuB-sEcT. 3.—CERTAINTY. 
A. General Rule. 


134. Essential to validity of custom.]—Bkoap- 
BENT v. WILKS, No. 117, ante. 


cme cee ne Seem nes = ame 








1 qr. 27 Ibs.; deft. 134 fi. —-—-.J—JLACHMAN RAI 8. 
oA by custom to | rr ieee na (1877), I. L. R. 1 Al. 


——, }-—LALA v. HiRA SINGH 





184 ili. 

can ee oe race the Shs © Saeki : Poke oustony it | (1878), I. L. R. 2 All. 49.—IND. 

nD. ght, out ass g an ex » wou © wunreason — 
reason, reject a petition for admission MYLES v. LYTLE (1903), 37 I. L. T. | highs a cone pre wale 
to fresdom, was not unreasonable, | 192.—IR. Bi cee ine iectate hd tag 
& the custom to reject or elect by ballot, | iy ape ae pen ranted 
was not unreasonable.—R. ». DUBLIN PART I. SECT. 5, SUB-SECT. 3.—A. | ee Ba (1914), I. L. R. : 
oe agg aaron Wir at f | f ] : 134 }—Customs to have the 

- Sale of piga— Deduction of 1841. Kasential to validity of custom.] | Vv... 1 
broken weight & one i carriage. — t be co in.—Hur- | virtue & force of law should be cer- 
—~Pitf. had Sold Fine: Set a fae ts m SHEO Draw (1876), | tain, not ambiguous.—TANISTRY OAS: 


ft. three p PURSHAD 2, 
by dead weight at 43s. per cwt., ee | L. R. 3 Ind. App. 


259.—IND. 


(1608), Dav. Ir. 28.—IR. 
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Sect. 5.—Essential characteristica: Sub-sect. 3, A., 
& D.; sub-sect. 4.) 


135, ——-.]—T son v. Smitu, No. 5, ante. 

186. Degree of certainty.|—CHAMPNEYS v. 
Bucwan, No. 23, ante. 

37. -]—SHAFTO v. BOLCKOW, VAUGHAN & 

Co. & ECCLESIASTICAL Comrs., No. 54, ante. 

138. ——.|—MERCER v. DENNE, No. 22, ante. 
Custom of the manor.|—See CopyHOLps, 
Vol. XIII., p. 80, No. 1020. 


*9 e 











B. As to Time and Subject- Matter. 

189. Time—Custom to pay ‘‘at usual time ’’ 
—Usual time not specified.|—A custom within a 
parish to pay 10d. for churching women after 
child-birth, at the time of churching them, or the 
usual time when they should be churched, not 
specifying that usual time :—Held: not good. 

Now if the custom found tbe unreasonable or 
uncertain ct. below must not be suffered to proceed 
& this usual time is quite uncertain (per CuRn.).— 
TAYLOR v. Scott (1729), Fitz-G. 55; 94 HK. ht. 651 ; 
sub nom. Nayuor v. Scorr, 2 Ld. Raym. 1558 ; 


1 Barn. K. B. 159. 
Sane :— Refd. Patten v. Castloman (1753), 1 Lee, 
1s 


140. Subject-matter—Custom to play ‘*‘ any 
rural sports ’? on private close.|—-MILLECHAMP v. 
JOHNSON (1746), Willes, 205,n; 125 EB. R. 1133. 

ms :—Consd. Hall v. Nottingham (187 5), 83, L, T 


Annotation 
697. Refd. Mounsey v. Ismay (1865), 3 I CG 486. 
Mentd. Mercer v. Denne, [1905] 2 Ch. 538. 


141. Custom to enjoy ‘‘ any innocent or 
lawful recreation.’’|—HALL v. NOTTINGHAM, No. 
§, ante. 

"442, -—— Custom to take ‘drifted sand.’’]— 
A custom for all the inhabitants of a particular 
parish, to take sand which had been drifted upon 
pltf.’s close from the sea shore :—Held: bad. 

This appears to me to be an uncertain, absurd 
& indefinite custom. There is nothing to point 
out the limit as to where the sand commences, 
which has been drifted by the wind, & where the 
original soil ends (WILLIAMS, J.).—BLEWETT v. 
TREGONNING (1835), 3 Ad. & El. 554; 1 Har. & W. 
431,432; 5Mev. & M. K. B. 234,308; 4L.J.K.B. 
223, 234 ; yaa 524. ee en 

1 i . . Wa 55), ‘ i : 
Ret. Clayton Corby (1843), 14 L. J. Q. B. 364; Rogers 

v. Brenton (1847), 10 Q. B. 26; A.-G. ¥. Mathias (1858), 

4K, & J. 579; Sowerby v. Coleman sae L. R. 2 Exch. 

96; Brocklebank v. Thompson, [1903] 2 Ch. 344. Mentd. 

Custom to deposit refuse from tin 


De La Wart v. Miles (1881), 17 Ch. D. 535. 
mine.|—CARLYON v. LovERING, No. 126, ante. 





148. 





C. As to Locality. 
Custom defined—As to local common law.]—Sce 


Sect. 1, ate. 

144. General rule.|—A man cannot prescribe a 
custom per totam Angliam, for if 1 be per toiam 
Angliam it is the common law & not a custom.— 


CusTOM AND USAGBEs. 





145. -|}—A custom must extend to a 
district, & cannot be limited to a particular close 
of land.— BERESFORD v. BACON (1685), 2 Lut. 1317 ; 
125 E. R. 728. 

146. ———-.]—JonzEs v. Rosin, No. 7, ante. 

147. ——-.|—MERCER v. DENNE, No. 22, ante. 

148. City its suburbs.]—-A custom which ex- 
tends to the suburbs of a city, is good.—. Sv. 


WAKEMAN (1755), Say 254; 96 HK. R. 871. 
a vy a :—Mentd. Hesketh v. Braddock (1766), 3 Burr. 


149. Custom in one parish—To do something in 
another.|——R. v. RoLLETT, No. 45, ante. 

150. Custom in several parishes— To exercise 
right in one.]—-A custom for the inhabitants of 
several adjoining or contiguous parishes to exercise 
the right of recreation over land situate in one of 
such parishes is bad. 

Where a custom is asserted as regards the 
inhabitants of a particular parish, then, if the 
evidence goes to show that the privilege has been 
exercised by the inhabitants of other parishes, the 
proof is inconsistent with the allegation, & the case 
fails on that ground (KEKEWICH, J.).—EDWARDS 
v. JENKINS, [1896] 1 Ch. 308; 65 L. J. Ch. 222; 73 
a T.574; 60 J.P. 167; 44 W. R. 407; 40Sol. Jo. 


Annotations :—Reid. Brocklebank v. Thompson, [1903] 2 
Ch. 344; Heaven v. Crutchicy (1903), 1 L. G. R. 473. 


D. As to Persons. 


151. General rule.}]—-A custom extending to 
every one is too general.— FairLeEy v. KOCH (1686), 
1 Lut. 891; 125 E. BR. 489. 

152. .j|—A custom that may be general, 
& such a one as may extend to every subject, 
whether a citizen or a stranger, is not warranted 
by the common law, & is void.—SHERBORN v. 
Bostock (1729), Fitz-G. 51; 94 E. R. 648. 
Annotations :—Refd. Fitch v. Rawling (1795), 2 Hy. Bl. 393. 


Mentd. Horton v Beckman 96), 6 Term Rep. 760; 
Clark v. Denton (1830), 1 B. & Ad. 92. 


153. Local inhabitants.]— Fo1s10n »v. CRACH- 
ROODE (1587), 4 Co. Rep. 31 b; 76 H. R. 962. 
Annotations :—Refd. Gateward’s Case (1607), 6 Co. Rep. 

59 b; RR. v. Koclesficld (1818), 1 B. & Ald. 348; Derry v. 

Sanders, [1919] 1 K. B.223. Mentd. R. v. Churchill (1825), 

6 Dow. & Ry. K. B. 635, 

154. ——.]—Tltf. stated that M. was an 
ancient parish, having an old parish church & 
consisting of one vill called A. & three other vills, 
& set forth a custom to make a general rate to 
reimburse the churchwardens their expenses; & 
for the inhabitants of A. to raise two-thirds of 
such rates, & the inhabitants of the three other 
vills, the other third :—Held: the custom was well 
alleged & a reasonable one, for the word inhabitant 
was to be construed according to the subject- 
matter, & included all such persons, & those only, 
as by law were liable to the payment of church 
rates.—BURTON v. WILEDAY (1737), Andr. 32; 
95 BE. BR. 284. 

155. ——— User of churchway—Or marketway.] 





ANON (1543), Bro. N. C. 56; 73 KE. R. 871. 


PART I, SECT. 5, SUB-SECT. 8.—C. 


144i. General rule.}-—A custom to be 
valid must be certain in respect of the 
locality where it is alleged to obtain.— 
MAHAMAYA DEBI t. HaRtpas HALDAR 
(1914), I. L. R. 42 Calc. 455.—IND. 


PART I. SECT. 5, SUB-SECT. 3.—D. 


15114. General rule.}—A custom to be 
valid must be certain in respect of the 
ersons whom it js all affect.— 
aHaMayva DEBI v. Hanipas Hatpar 
(1914), I. L. R. 42 Cale. 455.—IND. 


k. Local inhabiiants— Right to use 


a 


mineral springs. }—A custom for inhabi- 
tants of the surrounding country as of 
right to drink the water of certain 

eral eprings is bad, as be too 
large, & not confined to any particular 
class of persons.—GRaND HOTEL Co. 


1, Pignt to public to water 
a well.}—In an action by a tary 
authority, claiming that a well situate 
on private property was vested in 
them under Public Health (Ireland) 
Act, 1878, c. 52, s. 74, the ot. was 
satisfied on the evidence that the well 


—GATEWARD’S CASE, No. 17, ante. 





was freely used, without hindrance or 
interruption, as far back as li 
memory went; that it was so use 
principally by the inhabitants of some 
neighbouring houses; but that euch 
user was not confined to such inhabi- 
tants but was free to all perrons who 
had occasion to resort to e well, 
& that a path existed during all that 
time, affording access to the well from 
a pubs road :—Held: a right in the 
public to enter & take water from the 
well was too wide to be the subject 
of a custom.—-DUNAARVAN GUARDIANS 
v. MANSFIELD, [1897] 1 I. R. 420.—IR, 


Part I.—CustTom. 


156. .]— Inhabitants may 
allege prescription for a way to church or market, 
which are of necessity, & in matter of discharge, as 
in modo decimandi, or to be quit of toll; but not 
in matter of profit or charge in another soil (per 
CuR.).—BAKER v. BREREMAN (1635), Cro. Car. 
418; 79 HE. R. 964. 


Annotations :—Retd. Paine v. Partridge (1690), 1 Show. 
243: Crouther v. Oldfeild (1705), 1 Salk. 364; Fitch v. 
Rawling (1795). 2 Hy. Bl. 393 ; Lockwood v. Wood (1844), 
G6 Q. B. 50. entd. A.-G. v. Acton L. B. (1882), 33 W. R. 
153; Mercer v. Denne, [1904] 2 Ch. 534. 
157. ———.] —- BROCKLEBANK 
THOMPSON, No. 49, ante. 
158. —— -]|—THROWER’s CASE (1672), 1 
Vent. 208; 86 EB. RK. 140. 
a es :—Refd. R. v. Sainthill (1705), 2 Ld. Raym. 


; R. v. Brookes (1754), Say. 167; Batten v. Gedye 
(1889), 41 Ch. I). 507. 


159. .|(—A churchway, being a way 
the rights over which exist by custom in favour of 
a limited class of the public, no landowner can 
dedicate a road with only such rights as the public 
would have over a churchway. 

More than sixty years ago the tenant in fee in 
remainder of a settled estate, being desirous of 
improving an old churchway leading across the 
estate to the parish church, divested the churchway 
& in substitution for it laid out a new road over 
the estate, partly at his own expense & partly by 
subscriptions from the parishioners. The road 
had ever since been continuously used as a highway 
for all purposes by the public without any serious 
inference till quite recently. The remainderman 
acquiesced in the user until his death, & the road 
had been occasionally repaired by the parish 
authorities. There was no evidence that the 
tenant for life, who had died in 1851, had any 
knowledge of the user of the road by the public :— 
IIeld: as a presumption of law arising from the 
long user of the new road coupled with the existence 
of persons competent to dedicate, there had been a 
dedication of the road to the public, not as a church 
path, but as an ordinary highway. 

I agree that the evidence has been too wide to 
prove the existence of a churchway ; it is a public 
highway or nothing (WARRINGTON, J.).—FARQUHAR 
v. NEWBURY RURAL CouNcIL, [1908] 2 Ch. 586; 
78 I. J. Ch. 170; 100 L. T. 17; 72 J. P. 445; 
71. G. R. 364; affd., [1909] 1 Ch. 12, C. A. 

160. Right of recreation.|—A prescription 
that all the inhabitants of the vill, time out of 
memory, had used to dance in another’s close at 
all times of the year at their free will for their 
recreation :—Held: a good custom.—ABBOT v. 
WEEKLY (1665), 1 Lev. 176; 83 E. R. 357. 
Annotations :-—Consd. Bell v. Wardell 740). Willes, 202; 

, . Folld. v 


Mounsey v. Ismay (1863), 1 H. & C 
Nottingham (1875), 1] Ex. D. 1. Refd ahs Hail 


(1795), 2 Hy. Bl. 393; Race v. Ward (1855), 4 BE. & B. 
702 ; Mercer v. Denne, [1904] 2 Ch. 534, entd. Lock- 
Sa eC ieee 6 Q.B. 50; Mounsey v. Ismay (1865), 
161. ——.]— MILLECHAMP vv. 

Ces Willes, AE ; 125 BE. R. 1133. 
729; Hail p. Nottingham (1875), 1 Ex. SD. 1 iwenta: 
are ve ied (1865), 3 H. & C. 486; Mercer v. Denne, 
162. -|—A custom for all the in- 

habitants of a parish to play at all kinds of lawful 

games, sports & pastimes in the close of A. at all 
seasonable times of the year, at their free will & 
pleasure, is good. But a similar custom, for all 

Po for the time being, being in the parish, is 


How that which may be claimed by all the 
inhabitants of England can be the subject of a 
custom, I cannot conceive. Customs must in 

J.—VOL. XVII. 
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their nature be confined to individuals of a par- 
ticular description, & what is common to all man- 
kind, can never be claimed as a custom (BULLER, J.). 
nat hi RAWLING (1795), 2 Hy. Bl. 393; 126 


Annotations :—Folld. Coventry v. Willes (1 863), 3 New Rep. 
119; Hall v. Nottingham (1875), 1 Ex. D. 1. nsd. 
Edwards v. Jenkins, [1896] 1 . Refd. Tyson v. 
Smith (1838), 9 Ad. & El. 406; Mouneey v. Ismay (1863), 
1H. & C. 729; Betts v. Thompson (1870), 23 L. T. 427; 
Warrick v. Quecn’s College, Oxford (1870), L. RK. 10 Eq. 
105; Bourke v. Davis (1889), 44 Ch. D. 110; Mercer »v. 
Denne, [1905] 2 Ch. 5383 GQ. v. Sewell (1918), 88 
L. J. K. B. 425. Mentd. H. v. Ecclesfield (1818), 1 B. & 
Ald. 348: The Harriot (1842), 1 Wm. Rob. 439; Lock- 

wood v. Wood (1844), 6 Q. B. 50; Mortimer v. Moore 

(1845), 8 Q. B. 294; Race v. Ward (1855), 3 C. L. R. 744; 

London Corpn. v. Cox (1867), L. R. 2 H. L. 239. 














163. |—HaALL v. NOTTINGHAM, No. 
8, ante. 
164. J—A right of recreation by 


custom upon the land of another cannot exist as a 
right in the public generally, but must be confined 
to the inhabitants of a particular district.—BOURKE 
v. Davis (1889), 44 Ch. D. 110; 62 L. T. 343 38 
W. R. 167; 6 T. L. R. 87. 

Annotations :——-Refd. Edwards v». Jenkins, [1896] 1 Ch. 308. 


Mentd. A.-G. v. Antrobus, [1905] 2 Ch. 188; A.-G. »v. 
Sewell (1918), 88 L. J. K. B. 425. 








165. ——.|—EDWAKDS v. JENKINS, No. 
150, ante. 
166. Right to hold & witness horse races.]| 


—To a declaration in trespass, deft. pleaded that 
at the time of the alleged trespasses there was, 
& of right ought to have been, a common & public 
highway over & along the land of pltfs. for all 
persons to go & return on foot at such times of the 
year as horse races were held on the land, at their 
free will & pleasure, for the purpose of witnessing 
the races. There were other pleas to the same 
declaration, averring that races had from time 
immemorial been held on the land mentioned in 
the declaration, & setting up customary rights 
for all the Qucen’s subjects to go upon the land 
for the purpose of witnessing these races :—Held: 
these pleas were bad, as there could not be 
customary rights extending to all the Queen’s 
subjects. —COVENTRY (EHARL) v. WILLES (1863), 3 
New Rep. 119; 9 L. T. 384; 28 J. P. 453; 12 
W. KR. 127. 


Annotations :-—Consd. Edwards v. Jenkins, [1896] 1 Ch. 308. 


Refd. Bourke v. Davis (1889), 44 Ch. D. 110. 











167. .}—MOUNSEY v. ISMAY, No. 128, 
ante. 
168. Exercising & training racehorses.|— 


SOWERBY v. COLEMAN, No. 127, ante. 

169. -]|—LANCASHIRE v. LIUNT (1894), 
10 T. L. R. 4483 affd. 11 T. L. RN. 49; subsequent 
proceedings (1895), 11 T. L. R. 341, C. A. 

Claiming rights of common.]—See 
CoMMONS & RIGHTS OF COMMON, Vol. XI., p. 36, 
Nos. 480-486. 

170. ‘‘ Poor householders ’’——-Void for uncer- 
tainty.|—A custom for poor & indigent house- 
holders living in A. to cut & carry away rotten 
boughs & branches in a chase in A. cannot be 
supported, the description of the persons entitled 
being too vague.—SELBY v. ROBINSON (1788), 2 
Term Rep. 758; 100 E. R. 409. 
tations :—Refd. Rivers v. Adams Va aes Ex. D. 361. 














Anno 
Mentd. Mortimer v. Moore (1845), 8 Q. B. 


SuB-SECT. 4.—CONTINUITY. 


171. General rule.) —-HamertTon v. HONEY, 
No. 9, ante. ‘ 
o 
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Sect, 6.—Hssential characteristics : Sub-sect. 4. Secis. 
6, 7,8 & 9: Sub-sect. 1.] 


172. Essential to validity of custom.]|—Tyson 
v. Smrru, No. 5, ante. 

178. .|—MERcER v. DENNE, No. 22, ante. 

174. Interruption of enjoyment or possession 
only—For 150 years—Does not destroy custom.|— 
A custom, proved to have existed from time im- 
memorial till 1689, must be taken to exist still, 
if there be no further evidence proving or dis- 
proving its existence. 

On an issue bringing into question the existence 
of a certain custom of London evidence was given 
of its exercise from an early period down to 1689 ; 
but no proof of its having been exercised, or inter- 
fered with, at any later time. The jury found 
that the custom existed to 1689 :—Held: this was 
a verdict for defts., who alleged the custom, & 
the judge did rightly in ordering it to be entered, 
& refusing to ask the jury whether it had existed 
after 1689. 

The finding of the jury, that the custom had 
existed till 1689, was the same in effect as if they 
had found that it had existed till last week, unless 
something appeared to show that it had been 
legally abolished (LORD DENMAN, C.J.).—SCALES 
v. Key (1840), 11 Ad. & El. 819; 3 Per. & Dav. 
605; 113 E. R. 625. 

175. ——— For 10 or 20 years—Does not destroy 
custom.]—-MERCER v. DENNE, No. 22, ante. 

Extinguishment of custom.|—See &-:ct. 13, post. 

Enjoyment of custom.|—See Sect. 7, post. 

Proof of custom.|—See Sect. 9, post. 











Secr. 6.— VALIDITY IN PARTICULAR 
INSTANCES. 


Reasonableness in particular instance.}-—See 
Sect. 5, sub-sect.. 2, C., arvfe. 

Customs claiming profits a prendre.}|—Sce 
Basements & PROFITS A PRENDRE. 

Customs of London.|—See METKOPOLIs. 

176. To distrain—Anything in ‘‘such & such 
a vill °’-—Bad.]—HILt v. BUNNING (1660), 1 Sid. 
17; 82 B. R. 943. 

Annotation . :—Mentd. Banks v. Angell (1838), 7 Ad. & El. 


177. Anything upon the her 
Hint v. BUNNING (1660), 1 Sid. 17; 82 EB. R. 943 
anon: :—Mentd. Banks v. Angell (1838), 7 Ad. & El. 





178. ——— Various goods of great value — For 
small penalty—Bad.]—Moir 7. MuNpDAyY (1755), 
Say. 181; 06 E. R. 845. 

Avudation: .—-Mentd. Hutchins v. Chambers (1758), 1 Burr. 

579 


See, further, DISTRESS. 

179. Inhabitants taking best anchor & cable 
in case of wreck—In return for care of living & 
burial of dead—Good.|—Simpson v. BITHWOOD 
(1691), 3 Lev. 307; 83 EH. KR. 703. 

180. Bellman entitled to share of every sack 
opened—In return for sweeping streets & market 
—Good.|—Hitt v. Hanks, No. 26, ante. 

181. Town crier entitled to exclusive privilege 
—Proclaiming auction sales—Goods brought into 
borough—Good J—JONES Ut. 


nee ee 





WATERS 3 (1835), 1 


Custom AND USAGEs. 


Cr. M.& R.7138; 1Gale,5; 5 Tyr. 361; 41. J. Ex. 
109; 149 E. R. 1267. 

182. Unreasonable marriage fees— Bad.]— 
THOMPSON v. DAVENPORT (1701), 2 Lut. 1059; 
3 Salk. 86; 125 E. R. 589. 

183. Paying churching fees—Whether Pa 
or not—Bad.|—-Nayior v. Scotr (1729), 2 Ld. 
Raym. 1558; 1 Barn. K. B. 159; 92 E. R. 610; 
sub nom. TAYLOR v. ScoTT, Fitz-G. 55. 

Annotation :-—Reftd. Patten v. Castleman (1753), 1 Lee, 387. 

184. To charge duties on ships— Entering 
harbour—Good.|—NaArrER v. MANSELL (1622), 
cited 1 Sid. at p. 18; 82 E. R. 944. 

185. Passing by certain wharf — Bad.|—- 
HASPURT v. WiLLs (1670), 1 Mod. Rep. 47; 1 
Vent. 71; 86 KH. R. 7223; sub nom. HASBORN V. 
WILLS, 2 "Keb. 624; sub nom. HASKET v. MILLS, 
2 Keb. 665; sub nom. HESHORD v. WILLS, 1 Sid. 


454, 
nnotations :—Mentd. Nottingham Corpn. Lambert 
(1138): Wiles, 111 ; Jenkins v. Harvey (1835), 2 Cr. M.&R. 





186. Clerk of market destroying meat—Exposed 
for sale in market—Good.|—CLARK & PARISH v. 
TITTERTON (1840), 4 J. P. 238. 

187. Working mines — Destroying tenants’ 
buildings—Without compensation—-Bad.]—-H1LTon 
v. GRANVILLE (HARL) See 5 Q. B. 7013; 1 Dav. 
& Mer. 614; 13 L. J. 93 ;2L. 1. 0.8. 
419; 8 Jur. 811; 114 E. iz 1414, 

Annotations :—Consd. Blackett v. Bradley (1862), 1 3. & 8. 


940. Refd. Humphries v. Pn & W (1850), 12 Q. B. 739; 
ae v. ne eet Rowbotham 
ilson (1857), 8 123 once: v. sr "de G88 


6 W. R. 249; Salisbury v. Gladstone oe 
Sh : Buceleuch v. Wakefield (1870), L. R. 4 Ps 

all v. Byron (1877), 4 Ch, D. 667 ; Bell v. Love (4888) 
Th Q. B 547 ; : Consett Industrial & Provident 
Consett Iron Co., {1922} 2 Ch. 135. Mentd. Hilton e 
heed eae 12 Q. B. 734; Smart v. Morton Go tanke 
E. & B Williams v. Bagnall (1866), 15 W. R. 272 ; 
Taylor ”. ‘Shatlo mea ees Mee 16 L. T. 205; Liddy »v. Kennedy 
(1871), L. R. 5 Hext v. oil eae” 7 Ch. ee 


699 ; Bosses v. ede Se ee 2 Sc. & Div. 
Gill v. Dickinson (1880), 5 Q. B. D. 15 ay 
188. Destroying ‘enaats surface — Good. ] 
—BUCCLEUCH (DUKE) v. WAKEFIELD (1870), L. R. 
4H. L. 377; sub nom. WAKEFIELD v. BUCCLEUCH 
(DUKE), BuccLEUCH (DUKE) v. WAKEFIELD, 39 
L. J. Ch. 441 ; ee a suse 34 J. P. 724, H. LL. 
Annotations :—Refd. Byron Gait), 4 Ch. D. 667. 
Mentd. Hext v. ani C874), App. 699; Mordue v. 
Durham (1873), 42 L. J. 6," ae Aspden v. Seddon 
(1874), 10 Sag APR sh Ni: 4 Bontieldsiae me is nee 
Iron Co. (1877), 4 J. Q. B. 491; Dalto Angus 
(1881), 6 APP. Cas. rr Love v. Bell (1884), 9 Ay p. Cas. 
. v. Welsh Granite Co. (1887), 3 W. R 6 ae 
Shafto °: Bolckow, Vaughan & Kecl. ed (1888), 4 





T. L. 527 ; eae ve Mein, [1893] W. N. 202; 
Bell v. T odle it {1895] 1 Ch. 182; Wactmoveland v. New 
opin ee jery Co. (1898), 79 L. T. 716; Butterknowle 


Colliery Bish hop Auckland Industrial Co-op. eo: ne 
11906] A, Cor 305 : St. Catharine's College, Cambri 

Greensmith, [1912] 2 Ch. 280; St. Catharine's Co ege, 
Cambridge v. Rosse, [1916] 1 ‘Ch. 73; 
Catharino’s College, Cambri Ha we a A. C. 
Welldon v. Butterley Co., [1920] 1’ Ch. 130; 

oa ae & Provident Soc. v. Consett Iron Co. -» [1922] : 


Consett Waterworks Co. v. Ritson, [1922] 2 
Ch. 187, n 


See, generally, MINES & MINERALS. 

Mining rights under Inclosure Acts.|—See Com- 
MONS & RIGHTS OF Common, Vol. XI., p. 61, 
Nos. 888 et seq. 

Right to let down surface.|—See Commons & 
RIGHTs OF Common, Vol. XI., p. 638, Nos. 898 


et seq. 


PART I. . SECT. 5, SUB-SECT. 4, 2 All. 49. -—IND. ‘x ae DER 0, HARIDAs HALDAR 
entia ——.}-A custom cannot be i fF o aes 

—A custom fs not cotablished by one instances of "recent date-“Kakarta | tna (1014), 1 L R38 Mad, Lose 

tance.—ToOTA RAM wv. MOHUN LALL ENKATA PAPAyva Rao | IND ’ =e 


(7867), 2 Agra, 120.—IND. 
172 iv. 








172 ii. A custom to be valid 
must be continued & acquiesced in.— 
LALA 0. Hira SINGH (1878), I. L. RB. 


v. 
(isos), 7 L. a 29 Mad. 24.—IND. 

-}—A custom to be valid 
muet have continued without inter- 
ruption since its immemorial origin.— 





172 .}—Customs to have the 
virtue. & force of law should have an 
uninterrupted continuance.—TANISTRY 
CAsE (16 8), Dav. Ir, 28.— IR. 


Part I.—Custom. 19 


Customs of the manor.|—-See CopyHo ps, Vol. | are alleged, the ct. will not go beyond the allega- 


XIII., pp. 27-28, Nos. 218-243. tions.—RIDER v. Woop (1855), 1 K. & J. 644; 8 
Customs as to perambulating boundaries.)— | Eq. Rep. 10641; 24 L. J. Ch. 737; 69 E. R. 618. 
See BOUNDARIES, FENCES & PARTY-WALLS, Vol. Descent of copyholds—Who is customary heir.]— 
VII., p. 321. See COPYHOLDS, Vol. XIII., p. 109, Nos. 1388 et 


Commoners right to take rabbits or game on | seg. 
waste of manor.]|—See Commons, & RIGHTS OF 198. ‘‘ Seasonable time ’’—Rights of owner of 
Common, Vol. XI., p. 41, No. 573. soil—Right of recreation.|—Justification in tres- 

To exclude persons from selling marketable _ pass under a custom for all the inhabitants of a 
articles—On market days.|—See MARKETS & Fairs. | town to walk & ride over a close of arable land at 

all seasonable times in the year:—Held: bad, 
because it appeared that the trespass was com- 
mitted when the corn was standing, though deft. 
averred that it was a seasonable time. 
Sect. 7.—ENJOYMENT. It hatin Sa skeet ¥ maura! pestle ” was 
ws meant in good weather, when it did not rain, snow 
ee panes ae ear: Ag! “Spin or hail, & when it would be seasonable to ride out 

190. —— j —MontaomEente & Co.. Lrp. »v. | forthe preservation of health, as the custom is 
WaLiiGmll ins No. 71. avde " . laid to be. But the word “seasonable” will 

Interruption of.|—Sce Sect. 5, sub-sect. 4, ante. | 2dmit here of no such construction; for it is 

191. Extension of—General customs.]—General | Tidiculous to say that ‘ unseasonable ” was meant 
customs may extend to new things which are | 1 respect to the person claiming the right. But 
within the reason of those customs (IIout, C.J.).— Hy aap sented f must nr ee mean in respect 
LONDON City v. VANACKER (1699), Carth. 480; 1e owner of the soil; otherwise the custom 
Holt, K. B. 431; 1 Ld. Raym. 496; 5 Mod. Rep. would be a very strange one, that all the inhabitants 


: 9RA . ; of the town of N. might ride over pltfs. corn & 
ae ; 12 Mod. Rep. 269; 1 Salk. 142; 90 E. R. grass at all the times of the year which would be 


notati eae! . Mere .D , [1905] 2 Ch. 538. to Say that the inhabitants of N. had a right to 
Anta Vinkors Got v. Passoy (1757), 1 Hurr. "236. Mentd. take away from pltf. all the profits of his own 
| 
| 





London City v. Wood (1701), 12 Mod. Rep. 669 ; Bosworth | la “LES. C.J.).— 1. R : 

vp. Herne (1737), Lee temp. Hard. 405; Hesketh », Brad- oe ge 7 7 ire v. WARDELL (1740), 
dock (1766), 3 Burr. 1847; R. v. Westwood (1825), 4 ! 39, 3 ‘ 5 . Ol. 

BR. & C. 781;  Kastern Archipelago Co. v. R. (1853), 2 | Annotations :—Consd. Mounscy v. Ismay (1863), 1 H. & C 


; 56 ° int S : 1 , 729. Refd. Darbishire v. Parker (1805), 6 Kast, 2: 
were re. paenuen dolnb Block. Pane t.Honton, Corn Sowerby v. Coleman (1867), L. R. 2 Hxeh. 96; Hall v. 


Nottingham (1875), 1 Kx. D. 1. Mentd. Selby ». Bardons 
192. Use of modern inventions. |—MeErcEn (1832). 3 B. & Ad. 2; Mortimor v. Moore (1845), 8 Q. B 
v. DENNE, No. 86, ante. ‘ ay 


; 294; Mercer v. Denne (1905), 74 L. J. Ch. 72: 
193. Accretion to land subject to custom.| Customs of the manor.]|—See COPYHOLDS, Vol. 
—MERCER v. DENNE, No. 86, anle. 


XALII., pp. 31-32, Nos. 283-287. 
Interpretation of customs.|—Sce Sect. 8, post. 











Secr. 9.—PROOF. 


Stct. 8.—INTERPRETATION. SuB-sEcr. 1.—IN GENERAL. 
194. Construed strictly.]| Bowser v. COLLINS 199. Necessity for—No inference from existence 
(1482), Jenk. 138; Y. B. 22 Edw. 4, fo. 30, pl. 115; | of similar custom elsewhere—Adjacent parishes.]— 
145 Is. R. 97. In a question upon the custom of tithing in the 


Annotation :—Reld. London Corpn. v. Cox (1867), 36 l. J. Ex. | parish of A., evidence that such a custom exists in 
Ok the adjacent parishes, is not admissible. Secus, 


Custom binding on covenantor— |. 
if the custom be laid as the general custom of the 
Not extended to executors.|--WaDE & Bemnors whole county.—FURNEUX v. HUTCHINS (1778), 2 


CASE (1583), 1 Leon. 2; 74 HE. R. 2. : + “rye 
196. Custom for eldest sister to inherit— art a BOT Uo pte sli of England & Jersey.) 
Notextenged to eldest Aunt or nleed.- ATC EH —The existence of a feudal custom in one country, 


& Cuarrins Casi (1610), 4 Leon. 242; 74 1. R. as England, affords no legal inference of its exist- 

















847. : 
lations :-—Apld. D _8 _ | ence in another country, as Jersey. 
ea bre "Reta. Aepeleten o: “Barnett. (1858). 30 nore a8: Those who claim a feudal burden are bound to 
247. establish, by evidence of the custom of the country 
197. Descent from customary tenant.]— | where the claim is read, that such a burden does 


(1) A particular custom as to the descent from a | exist (LEACH, M.R.).—A.-G. v. SYMONDS (1830), 1 
customary tenant will not apply when the tenant | Knapp, 390; 12 E. R. 368, P. C. 

dies before admission, but the descent must be Custom of other manors.]—-See 
according to the common law. CopyHoLps, Vol. XIII., p. 29, Nous. 258-266. 

(2) 1f the custom is alleged to be according to the 201. Direct proof—Custom to compensate 
tenure of borough English, the ct. will take notice | for damage—Not in definition of legal damage.]— 
of all the incidents of the custom of borough | A custom to compensate for a species of damage 
English; but if the incidents of the custom on y | which does not fall within the ordinary definition 











eee ee ere eters 





naam” 





PART I. SECT. 7. another, but in 1854 they attempted | PURSUAD v. SHO DvAL (1876), L. R. 
m. Extension of — Increasing cus- to introduce certain new dutics & | 3 Ind. App. 259.—-IND. 
tomary tolls.}—A right to levy bridge | t increase existing ones :—Held: they 


— ; SUB-SECT. 1. 

custom existed under ancient charters, | “Te not entitled 80 to do.—-MaXwkLL FART I SECt. ®: 

the Scottish rming | 2%; PRovost or Dumrrres (1866), 4 . Necessity for—Whether existence of 

cane eit Rariament confirming | Macph. (Ct. of Sess.) 764.—8COT. Siatoea clonwhere admissible. 1.- Evidenoo 

exAc os op ec ract 

magistrates in Whom the Hehe ecinten: PART I. SECT. 8. ade in 0. Held : propeny rejec I: 
issued tables of bridge customs 194 i. Construed strictly. }—-A custom | —WILLIAMS v. CORBY (1880), 5 A. Kt. . 


conforming for the most part with one | must be construed strictly.—Hur- | 626.—CAN. ais 
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Sect. 9.—Proof: Sub-sects.1 & 2, A. & B.] 


of legal damage, & which is not ejusdem generis 
with that of which proof was given, needs for its 
establishment at least some direct proof of its 
existence, & ought not to be inferred from the fact 
of ordinary damage to the surface of the land in 
the legal sense of the words having been always paid 
for (LORD PENZANCE).— BALLACORKISH SILVER, 
LEAD & COPPER MINING Co. v. HARRISON (1873), 
L. R. 5 P. C. 493 sub nom. BALLACORKISH MINING 
Co. v. DUMBELL, 43 L. J. P. C. 193; 29 L. T. 658 ; 
38 J. P. 148; sub nom. DUMBELL v. BALLACORKISH 
SILVER, LEAD & COPPER MINING Co., 22 W. KR. 


277, P. C. 


Annotations :-—Retd. A.-G. for Isle of Man v. Mylchreest 


(1879) 4 App. Cas. 204. Mentd, Eardley v. Granville 
(1876), 3 Ch. D. 826. 
202. Where custom not sufficiently 





notorious—Judicial notice not taken.|—(1) A 
custom with regard to the hiring of domestic 
servants, to the effect that, in the absence of special 
contract, there is a right on the part of either the 
master or the servant, to determine the service, 
at the end of the first calendar month, by notice 
given at or before the expiration of the first fort- 
night, is not a notorious custom of which the cts. 
will take judicial notice; but, where such a 
custom is relied on, its existence must be proved 
by evidence in each particular case. 

A custom is what is so well known & under- 
stood that in transacting business it. 's unnecessary 
to mention it, because it is so well known that it 
must be taken to be incorporated in every con- 
tract, unless something to the contrary is said. 
For instance, there is the custom of a month’s 
notice or a month’s wages, which is so well known 
that every person who is hired as a domestic servant 
is taken to be engaged on those terms, unless there 
is an express stipulation to the contrary. The 
question as to existence of a custom is a question 
of fact, & it is necessary to prove the custom in 
each case, until eventually it becomes so well 
understood that the cts. take judicial notice of it. 
Once it is admitted that there is a custom, it 
becomes clear that the custom may change, & a 
new custom may become notorious, so as to be 
incorporated into every contract, unless it is 
expressly excluded. Then there comes a further 
stage, where the custom need no longer be proved, 
but the ct. will take judicial notice of it. In the 
present case the custom certainly has not got to 
the stage of being judicially noticed, but the ct. 
must in each case have evidence of the custom, 
& must form an opinion on that evidence. Here 
the county ct. judge has formed an opinion, & we 
cannot review his finding (CHANNELL, J.). 

(2) Such a custom is not unreasonable, &, 
therefore, if, in any particular case, its existence 
were sufficiently proved by evidence, the ct. would, 
give effect to it—MovuLT v. HAwLipAy, [1898] 
1Q. B. 125; 671. 3.Q. B. 4513; 77 L. T. 794; 62 


208i. What must be proved—Fast 
q of «user. tom can only 
be infe from a large number of 


ought to 


4 


general law, the kind of evidence that 
be regarded is evidence 
showing that the right claimed by 


Custom AND USAGES. 


J.P. 8; 46 W. R. 318; 147. L. R. 109; 42 
Sol. Jo. 117, D. C. 


Annotation :—As to (1) Consd. George v. Davies, [1911] 
2K. B. 445. 
Judicial notice.|—See Sect. 9, sub-sect. 2, 





B., post. 

203. What must be proved—-Past instances of 
user.]—CHAMBERLAYN v. SYMONDS (1740), Barn. Ch. 
98; 27 H. R. 570, L. C. 

204. Onus — On party alleging custom.]— 
Proof of the custom lies on the party alleging it.— 
ale v. SMyYTHIES (1837), 7 C. & P. 808, 

P 


205. Cannot sustain custom bad in law.]— 
JOHNSON v. CLARK, No. 106, ante. 

206. Declaration of deceased person—Corpora- 
tor as to custom of corporation.]—Semble: declara- 
tions of deceased corporators are evidence in 
support of a custom to exclude foreigners from the 
corpn.—Davirs v. MORGAN (1831), 1 Cr. & J. 587; 
1 Tyr. 457; 9 L. J. O.S. Ex. 153; 148 E.R. 1557. 

207. Rector as to customs of parish.|— 
(1) The parish of P. consisted of six several town- 
ships or hamlets, each of which had its own church- 
warden & collected its own church rates. In 1848 
W., by Order in Council, was created a separate 
rectory, & thenceforth ceased to be part of the 
parish of P., or to furnish a churchwarden or 
contribute any rates thereto. The evidence of 
the custom as to the appointment of church- 
wardens was as follows: In the township of P. the 
outgoing churchwardens presented to the rector 
the names of two persons, of whom the rector chose 
one to be churchwarden for the ensuing year. In 
each of the other townships, the selection of the 
persons submitted to the rector’s choice was made 
at a mecting of the ratepayers of the township. 
As to P., this course was not always strictly 
adhered to, the churchwarden for the time being 
was sometimes, when circumstances rendered it 
convenient, requested by the rector to continue 
in office for another year. Upon a special case, 
in which it was agreed that ct. should draw in- 
ferences of fact :—Held: the custom was valid & 
sufficiently proved, notwithstanding the occasional 
deviations & the severance of the township of W. 
from the rest of the parish of P. did not affect the 
validity of the ancient: custom. 

(2) Declarations of a deceased rector were 
received as evidence of the custom.-—BREMNER v. 
Hutt (1866), L. R. 1 C. P. 748; Har. & Ruth. 
800; 35L. J. C. P. 382 3 15 L. T. 352 5 12 Jur. N.S. 
648; 14 W. R. 964. 


Annotations :—Generally, Mentd. Edney & Lunn v. Small- 
pees (1869), 21 L. T. 506; R. v. Green (1874), 31 L. T. 





208. Documentary — Record produced from 
proper source.|—A book produced from the muni- 
ment room of the corpn. of London is receivable 
as evidence of a custom of London.—BRvIN v. 
KNotTT (1843), 12 Sim. 436; 6 Jur. 885; 59 BE. R. 


alleging it——-VAN BREDA v. eJACOBS, 
[19 1} APP. D. 330.—S. AF. 


individual acts, & the only proof of 
the existence of a custom must be by 
the multiplication or aggregation of a 
great number of pare ar instances.— 
ANDERSON U. VaADEY (1899), 20 
N. 8. W. L. R. 412.—AUS. 

203 ii. -——— -}-The best proof 
of custom is instances in which it has 


been ac on.—-LACUMAN Ral oo. 
AKBAR KHAN (1877), I. L. R. 1 All. 
440.— IND. 


Oo ke encee lee ewhee (e 
a : ere 8 

Suing to eatablish the existence of a 
autor: modifying or varying the 





custom was more or less contested 
& the contest abandoned by some one 
who if the custom had not existed, 
would have boon entitled ; or evidence 
showing that genorally in the district 
the custom was followed to the 
exclusion of persons who, if it had not 
been for the custom, would presumably 
have enforced their right under the 
neral law.—RAaMA NAND v. SURGIANI 
(1894), I. L. R. 16 All. 221.— IND. 


204i. Onus—On party alleging cus- 
tom.}—The existence of a custom must 
be cleanay. proved & the onus of proving 
such existence Jics upon the person 


208i. Documentary—Record produced 
from proper source.}—The ct. will not 
acknowledge a custom of the Lord 
Mayor & Sheriff’s ct., which is not 
certified by the Recorder. A certificate 
which does not comein an authenticated 
form & merely looks as if made to meet 
the occasion will not be recognised or 
acted upon.—SIMMONDS v. ANDREWS 
(1839), 1 Jebb & S. 531.—IR, 

Pp. Not newspapers.|— News- 
papers are not sufficient evidence to 

rove mpg 7 custom.—Ral 

ANIK CHAND v. ADHORAM (1869), 
3 B. L. R. P. Cc. 5.—IND. ( ) 


q. Sufficiency of—Final decree.}— 





Part I.—Custom. 


1200; subsequent proceedings (1845), 1 Ph. 572, 


L. C. 
Annotation :-—Mentd. Brown v. Smith (1878), 10 Ch. D, 377. 


Of manorial customs.|—See CoPpyHOLDs, 
Vol. XIII., pp. 28-29, Nos. 244-254. 

209. Of user—-Not to be wider than alleged 
custom — Excessive user cannot be rejected.}— 
HAMMERTON v. HONEY, No. 9, ante. 

210. .|—BROCKLEBANK v. THOMPSON, 
a 49, ante. 











: -| — FarQquHAR v. NEWBURY 
RURAL COUNCIL, No. 159, ante. 

12. .]—Action brought by the lord 
of certain manors adjoining the Scvern, a tidal & 
navigable river, for trespass on the foreshore, 
parcel of the manors, in a boat & on foot, for the 
purpose of shooting wild duck. Deft. denied that 
the foreshore was parcel of the manors, &, even if 
it were, he claimed the right to go upon the fore- 
shore & shoot & carry away wild duck on the 
ground of immemorial uscr, as an inhabitant of 
the manors, being a wild fowler by occupation, 
by virtue of a custom of the manors. 

The only evidence of any exercise of the alleged 
right by persons being wild fowlers by trade is 
the evidence of an exercise by deft., his father, 
& by two others. It is not proved that any of 
these with the exception of deft. & his father, for 
some short period, lived in any part of the local 
area in which the alleged custom is said to prevail. 
It is proved that in exercising the alleged right 
none of them confined himself to shooting on the 
lands in question. Further, others not being wild 
fowlers by trade also exercised the alleged right. 
The user proved, therefore, is more extensive than 
the custom alleged (PARKER, J.).—FITZHARDINUE 
(LORD) v. PURCELT,, [1908] 2 Ch. 189; 77 L. J. Ch. 
529; 99 L. T. 154; 72 J. P. 276; 24 T. L. R. 564. 
Annotation :—-Mentd. Secretary of State for India in Counell 

a on Rajah Chelikani Rama Rao (1916), 85 L. J. P. CG. 

















213. -—— Not continuous or general.} — An 
alleged right in the inhabitants of a parish to take 
gravel without stint from the bed of a river, the 
property in which was in pltf.:—Held: bad in 
aw. 


The result of the evidence is that the parish 
Officials have taken gravel, buv not that others 
have done so with any continuity or as a general 
practice (SWINFEN Kapy, J.).—HOUGH v. CLARK 
& Haun (1907). 23 T. L R. 682; 5 L. G. R. 1195. 

Of reputation—In manorial customs.)—-See 
CopyvHoLps, Vol. XIII., p. 29, Nos. 255-257. 

214. Sufficiency of— Two witnesses.]—It is 
laid down by the writers of best authority that 
there must. be at least two witnesses to prove a 
custom, & that they must assign acts done as the 
ground of their belief (Sm WILLIAM ScotTrr).— 
THE TWEE GEBROEDERS (1801), 3 Ch. Rob. 336. 

215. - Only part of custom.]—Evidence of 
reputation of the custom of a manor, that, in 
default of sons, the eldest daughter, &, in default 
also of daughters, the eldest sister, & in case of the 








The most satisfactory evidence of an 
enforcement of a custom is a final 
decree based on the custom.— 
GURDAYAL MAL v. JHANDU MAL 
(1888), I. L. It. 10 All. 585.—IND. 


r. ——.}—Decrees of compe- 
tent cts. are good evidence of the 
existence of customs of succession in 
particular communities —Ba’r Ba‘iJ! | 





t. Whether 


a TH : DAHYABHAI M 
- Ba’l Santrow 4, LL. R. 
Bom. 53.— IND. : Aa eae 


aE 


8. ——.J]— Judicial decisions 
in which a custom has been recognised 
are good evidence of the existence of 


——.)]— In 


Custoln.—SHIMBHU NATH vv. 


GAYAN CHAND (1894), I. L. R. 16 All. 
379.-~—IND. 


PART I. SECT. 9, SUB-SECT. 2.—A. 
judicial 
—dOnce a custom is 
entitled to recognise 


OTIRAM _ ¥. 
Kersnorpas (1913), I. L. R. 38 Bom. 
183.—IND. 


a. . the 
udicial decisions, the ct. may take 
udicial notice of an 
which is not only we. 
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death of all, the descendants of the eldest daughter 
or sister respectively of the person last seised 
should take, is proper to be left to the jury of the 
existence of such a custom, as applied to a great 
nephew (the grandson of an eldest sister) of the 
person last seised ; although the instances in which 
it was proved to have been put in use extended no 
further than those of eldest daughter & eldest 
sister, &, the son of an eldest sister.—Dor d. 
Foster & JAMIESON v. Sisson (181]0), 12 Kast, 62 ; 


104 E. lh. 25. 

Annotations :—Consd. Locke v. Colman (1836), 1 My. & Or. 
423. Refd. Muggleton v. Barnett (1857), 2 H. & N. 653; 
Re Chenoweth, Ward v. Dwellery (1902), 71 L. J. Ch. 739. 


216. Existence proved prior to but not 
within living memory.|—ScaLEs v. Key, No. 174, 


ante. 
May 





217. —— be of slender character — If 
custom otherwise good.|— JOHNSON v. CLARK, No. 
106, ante. 

In manorial customs.]—See CoPpyHOLDs, 
Vol. XIII., pp. 30-31, Nos. 269-278. 

Of immemorial existence.]— See Sect. 5, sub- 

sect. 1, B. (b) & (ec), ante. 





Sun-secr. 2.—JupDICIAL NOTICE. 


A. In General. 

218. Whether judical notice taken — Unless 
custom pleaded.|—The ct. is not bound to take 
notice of customs unless pleaded.—HUNT  v. 
HWAnRGILL (1719), Fortes. Rep. 347; 02 HE. R. 884 ; 
sub nom. HARGILI v. Hunt, 11 Mod. Rep. 304. 

219. ———- ——- General custom.]-—R. v. Yanr- 
BOROUGH (LORD), No. 12, ante. 

Pleading generally, sce Sect. 10, post. 

220. Private customs in private places.]— 
ANON., No. 2, ante. 

Usages.]—Sce Part II., Sect. 4, sub-sect. 2, 








post, 

——_— Law merchant.]— See Part II., Sect. 2, 
posi. 
Customs of London.|—-See METROPOLIS. 





B. Local Customs af Descent. 


221. Borough English.]—The law takes notice 
of the custom of borough English & gavelkind, 
what they arc, & the incidents thereunto, & the 
consequences upon such a custom (BRIDGMAN, 
}.J.).—-PAYNE v. BARKER (1662), O’Bridg. 18; 
124 E.R. 4453; sub nom. HALE v. —-—, cited in 
2 Ld. Raym. 1025; 1 P. Wms. 66 5 sub nom. FANE 
v. BARR, cited in 1 Salk. 243; 6 Mod. Rep. 121. 


Annotations :—Consd. Clements v. Scudamore (1703), 1 
P. Wms. 63: Rider». Wood (1855). 1 K. & J. 644. Mentd. 
Trash v. Wood (1839), 4 My. & Cr. 324; Doe d. Hamilton 
v. Clift (1840), 12 Ad. & El. 566 ; Mallinson v. Siddle (1870), 
39 L. J. Ch. 426; Re Hudson, Cassela v. Hudson, [1908] 


1 Ch. 655. 
222. .|—The common law takes notice of 
these customs of gavelkind & borough English 


(IioLT, C.J.).——-CLEMENTS v. SCUDAMORE (1703), 1 





reasonable in itself.—SEAVILLE ¥v. 
COLLEY (1891), 9 S. GC. 39.—S. AF. 

b. .--The custom among the 
Maoris that on the death of a chief or 
person of importance a ta or funeral 
feast should be held, & that {ta cost 
should be borne by the property of 
the dead person, seeing that tt ig a 
general & immemorial custom, not 
contrary to any statute, not unreafon- 
able, & is considered morally binding 
upon them & not merely optional by 
the Muoris themselves, is & custo 
which ought to be rec d by the ct. 
as law.—PUBLIO TRUSTEE U. reas 
(1908), 27 N. 4. L. R. 801.—N. Z 





notice taken.) 

roved, cts. are 

ta exixstence.— | 
CHUNILAL 


abscnce of 


general custom 
established but 
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Sect, 9.—Proof: Sub-sect. 2, B. Sects. 10 & 11: 
Sub-sects. i, 2; 3, 4, 5 & 6. Secta. 12 & 13.] 


P. Wms. 63; Holt, K. B. 124; 6 Mod. Rep. 120; 

2 Ld. Raym. 1024; 1 Salk. 243; 24 E. R. 295. 

Annotations :—Mentd. Hartop v. Hoare (1743), 2 Stra. 1187; 
Doe d. Norfolk v. Saunders (1783), 3 Doug. . B. 303; 
Locke v. Colman (1836), 1 My. & Cr. 423; Trash ». Wood 
(1839), 4 My. & Cr. 324; Doe d. Hamilton v. Clift (1840), 
12 Ad. & El. 566; Rider v. Wood (1855), 1 K. & J. 644; 
Hook v. Hook (1862), 1 Hem & M.43; Re Smart, Smart 


v. 
Smart (1881), 18 - D. 165; Re Hudson, Cassels v. 
Hudson, [1908] 1 Ch. 655. 


228. Not if only incidents of custom 


alleged.]|—RipzR v. Woon, No. 197, ante. 
224. Gavelkind.|—PayNge v. Barker, No. 221, 








ante. 

225, ——.]—CLEMENTS v. SCUDAMORE, No. 
222, ante. 

226. -]—The custom of gavelkind is the 


common law of the land in Kent, & its extension to 
collaterals, is, therefore, a question for the judge 
& need not be proved by usage as in the case of a 
manorial custom which is in contravention of the 
common law.—Re CHENOWETH, WARD v. DWELLEY, 
[1902] 2 Ch. 488; 71 L. J. Ch. 739; 86 1. T. 890; 
50 W. RK. 663; 18 T. L. R. 702; 46 Sol. Jo. 634. 

a now, Law of Property Act, 1922 (c. 16), 
s. 148. 


Sect. 10.—PLEADING AND PRACTICE. 


227. Pleading—Customs of London—Right of 
all citizens to use privilege.|—In pleading a custom 
of London, it is sufficient to say that every citizen 
may use the customary privilege.—R. .. BAGSHAW 
(1634), Cro. Car. 347; 79 BK. RR. 904. 

Anne aelon -—Moentd. Hutchins v. Player (1663), O. Bridg. 


Customs of london generally, sce METROPOLIS. 
228. Custom must be substantially laid.|— 
LOVE v. (1615), 1 Roll. Rep. 193; 81 E. R. 


229. —— ~——.]—-Though the Ct. of Ch. does 
not take customs so strictly certain as cts. of law, 
yet it requires them to be substantially laid.— 
CARTE v. BALL (1747), 3 Atk. 496; 2 Hag. & Y. 
103; 26 Kh. R. 1086, L. CO. 

Annotations :—Mentd. Kking v. Dormer (1747), 3 Atk. 534 ; 
Kennicott ». Watson (1814), 2 Price, 250, n.; Jesus 
College vt. Gibbs (1835), 1 Y. & C. Ex. 145. 

230. Allegation must be positive.]~—Custom 
to remove from a corpn. ad libilum, good, but that 
must be returned positively.—R. v. COVENTRY 











CoRPN. (1698), 2 Salk. 480; 1 Id. Raym. 391 ; 
91 BK. RK. 373. 
231. ——- -——— how custom applicable— 


Rule adhered to in equity.J)-—-CHAMPNEYS  v. 
BUCHAN, No. 23, ante. 

232. Allegation must be in specific terms.] 
—Semble: a special custom must be stated with 

articularity.—BENNET v. Evans (1673), 1 Freem. 

.B. 314; 89 EB. R. 232. 

283. Not ‘‘some such custom.’’]— 
A bill for tithes & laying custom for the parishioners 
to give notice of setting out tithes, or that there is 
some such custom, is bad & will be dismissed with 
costs. —BEAVER v. SPRATLEY (1734), Bunb. 333 ; 
145 E. KR. 691. 

284. ——— Necessity to aver that case within the 
custom.|—A justification under a custom must 
contain averments to show that deft.’s case is 
within the custom.—LINCOLN (BP.) v. ATWOOD 





ooo 





CuSTOM AND USAGES. 


(1673), 1 Freem. K. B. 101; 89 BE. R. 74; subnom. . 
LIncoLN (Bp.) v. Auton, Hammonp & LONG, 3 
Keb. 161; sub nom. LINCOLN (BP.) v. ALLEN, 
Cart. 204. 

235. —— Particular exceptions must be stated.] 
—Custom ill set forth for want of stating the 
particular seed ret ee A nea v. BLANDFORD 

3 4 ® e e 
dnaottion pa Drewell », Towler (1832), 1 L. J. K. B, 


236. ——— Allegation of existence from time 
immemorial sufficlent—Without stating how cus- 
tom originated.]—R. v. RoLLETT, No. 45, ante. 

237. How far a traverse necessary—In 
replication to plea of custom.]—If a custom be 
pleaded, another custom repugnant to it cannot be 
replied without a traverse, but a custom or matter 
consistent with it may, without a traverse.—— 
KENCHIN v. KNIGHT (1749), 1 Wils. 253; 95 EH. R. 
603 ; sub nom. KINCHIN v. KNIGHT, 1 Wm. BI. 49 5 
cited in 2 Wils. 101. 

Annotations :-—Refd. Ball v. Herbert (1789), 3 Term Rep. 


253: Parkin v. Radcliffe (1798), 1 Bos. & P, 282; Weedon 
». Woodbridge (1850), 19 L. J. Q. B. 217. 


288. Mutual remedies for breach of 
complementary customs.]——-Where there was a 
custom for a corpn. to keep the bulwarks & prisms 
of a borough in repair, & a custom for the corpn. 
to receive from the inhabitants, in consideration 
thereof, a certain duty called tanestry :—Held: 
inasmuch as the corpn. & inhabitants were under 
mutual duties to each other, for breach of which 
they had mutual remedies, the two customs were 
to be considered as distinct customs & not one 
as parcel of the other, & in such cases it was not 
necessary for the party who traversed one custom 
to traverse, or take any notice of, the other.— 
GRIFFITH v. WILLIAMS (1752), Say. 56; 1 Wils. 
338 ; 96 E. R. 801. 

Annotation :—Mentd. Giles v. Groves (1848), 12 Q. B. 721. 

239. Unnecessary where custom embodied 
in bye-law—Right to distrain.]|—-Where a deft. justi- 
fies taking a distress by virtue of a bye-law made 
under a customary right, if the bye-law ordains 
the distress, he need not show a customary right to 
distrain LAMBERT v. THORNTON (1696), 1 Ld. 
Raym. 91; 91 EB. R. 957. 

240. Right to begin—Existence of custom sub- 
stantial issue for trial..—BasTaRD v. SMITH, 
No. 59, ante. 

Parties—Bill to establish manorial custom. |— 
See COPYHOLDS, Vol. XIII., p. 31, Nos. 281-282. 














SEcT. Bee RIGHTS IN ALIENO 
SUB-SECT. 1.—IN GENERAL 
See, generally, EASEMENTS & PROFITS A PRENDRE. 
241. Nature of—Not an easement.]—A claim 
by custom, for all the freemen & citizens of a 


-neighbouring city to run horseraces over certain 


land on Ascension Day in every year is not a claim 
to an easement within the meaning of Prescription 
Act, 1832 (c. 71), 5. 2.—MouNsEY v. Ismay (1885), 
3H. & C. 486; 34 L. J. Ex. 52; 12 L. T. 26; 
11 Jur. N.S. 141; 13 W. R. 521; 159 E. R. 621. 


Annotations :—Refd. Sowerby v. Coleman (1867), L. R. 2 
Exch. 96; Mercer v. Denne, [1905] 2 Ch. 538. Mentd. 
Shuttleworth v. Le Fleming (1865), 19 C. B. N. S. 687 ; 
Hall v. Nottingham (1875), 64 L. J. Q. B. 50; Met. Ry. v. 
Fowler, [1892] 1 Q. B. 165. 





PART I. SECT. 10. 
287 i. Pleading—How far a traverse 


Lake O. to carry cargo on deck. The 
replication did not expressly admit or 
oxpressly traverse the custom :—Held : 


PART I. SECT. 11, SUB-SECT. 1, 
241i. Nature of—Not an easement, -— 


necessary—In replication to plea of | under these pleadings, the custom See a aah ars rhe a the bapa 
cusiom.}—-In_ case for loss of goods, was put in issue.—-PATERSON 0. BLACK | MaONAMARA vv, HIGGINS (1854), 4 
deft. pleaded a custom in navigating | (1848), 5 U. O. R. 481.—CAN. I.C. L. R. 326; 7 Ir. Jur. 39.—IR. 


Part I.—CustTom. 


242. ——— Quasi-easement.]|—-BROCKLEBANK v. 
THOMPSON, No. 49, ante 

243. Effect of variation in user.]|—MERCER v. 
DENNE, No. 86, ante. 

Essential characteristics of.]—See Sect. 5, ante. 


SUB-SECT. 2.—PROFITS A PRENDRE. 
See EASEMENTS & PRorFits A PRENDRE. 


SUB-SECT. 3.—RIGHTS OF COMMON. 


See Commons & RiGHTs oF CoMMON, Vol. XI., 
p. 35, Nos. 462 et seq. 


SUB-SECT. 4.—RIGHTS OF RECREATION. 
Must be in limited class.]—See Nos. 8, 160-162, 
164, 166, 169, ante. 
*‘Seasonable time ’’—Construction of.]—No. 
198, ante. 


SUB-SECT. 5.—RIGHTS TO WATER. 

See EASEMENTS & PROFITS A PRENDRE; WATERS 
& WATERCOURSES. 

244, Claim by inhabitants—Water for domestic 
use.|— Water as it issues from a well or spring is 
not to be considered as produce of the soil so as to 
make the right to take it in alieno solo, for domestic 
purposes a profit a prendre. Such right is an 
casement only & may be claimed by custom. 

_ Action for breaking pltf.’s ‘close. Plea: 
justifying under a custom from time immemorial 
for all the inhabitants of the township in which 
pltf.’s close was situate to take water from a well 
or spring in that close & carry the same to their 
houses, to be used for domestic purposes. On 
demurrer :—Held: the custom as stated in the 
plea was good. 

he reason why a profit d prendre cannot be 
Supported by a custom in an indefinite number 
of people is that the subject of the profit @ prendre 
would in that case be liable to be entirely destroyed 
(LORD CAMPBELL, C.J.).—Race v. WARD (1855), 
4K. & B. 702; 241. J. Q. B. 153; 24 1L. T. 0.8. 
270; 193. P. 563; 1 Jur. N.S. 704; 3 W. B. 240 : 
3C. L. R. 744; 119 B. R. 259; subsequent pro- 


ceedings (1857), 7 E. & B. 384. 
ans ‘Saya Saltash Corpn. v. Goodman (1881), 


‘ - Refd. Broadbent v. Ramsbotha 1856) 
11 Exch. 602 ; Constable y. Nicholson (1883). 32 1 : 
240; Hall v. Nottingham (1875 “5 L OB °; b: 


Pearce v, Scotcher (18 2),46L. T 46 « Sentaancer Catt, 
1889),5 T. L. R. hag - 4. ; Bower v. Sandford 
Menta’ Fitzhardings oP reer Denne, [1904] 2 Ch. 534. 


x Purcell, [19 “139° 
v. Cotton & Hayles (1916), 85 L. J. Ch Gad.) onwann 


245. -|—The inhabitan i 
district were entitled by custom ee kag of 
al ted from a certain spring to a spout in the public 
mig way, & to take water therefrom to use for 

omestic pu oses. Deft., a proprietor of land 
through which the water flowed m the spring 
to the spout, abstracted & diverted the water on 
divers occasions so as substantially & sensibly to 
diminish the flow of water to the spout. Pitfs. 


PART I. SECT. 11, SUB-SECT. 5. 








0 Claim by occupters—tVater for | under a le 

irrigation 8c8.}-—Pltfs. were fed land supplied 
m & zamin of his entire zamindari, 

ns were in occupation of lands depending | erec & 

oF tion on a tank into which a | it was low, & 

na emptied itself. Defts, 


a 


were tenants in the zamindari, holding, 
rior to that of plitfs., 
th water by an ie 
tion channel from the stream. Defts 
across 
this had the effcct of 
diverting all the water into the irriga- 
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being inhabitants of a house within the district 
brought an action against deft. for wrongfully 
obstructing the flow of water. It appeared that 
many of the inhabitants had been put to incon- 
venience on divers occasions by failing to find 
water on going to the spout, while the flow was so 
diminished ; but the jury found that pltfs. had not 
personally suffered any actual inconvenience or 
damage by want of water :—Held: pltfs. could 
maintain their action without having suffered 
actual damage individually, for the acts of deft., 
if continued, would be evidence of a right existing 
in him in derogation of the rights of the inhabitants 
of the district, among the number of whom were 
pitfs—-HarRRopP v. Hirst (1868), L. R. 4 Exch. 

43; 38 L. J. Ex. 1; 19 L. T. 426; 33 J. P. 1038; 

17 W. R. 164. 

Annotations :—Refd. Hammerton v. Dysart, [1916] 1 A. C. 
57. Mentd. Wilts & Berks Canal Navigation Co. v. Swindon 
Waterworks Co. (1873), 29 L. T. 722; George v. Lysaght 
& Meade-K (1883), 49 L. T. 49; Goodhart v. Hyett 
(1883), 25 Ch. D. 182 ; Bower v. Sandford (1889), 5 T. lL. R. 
570; Brocklebank v. Thompson, ({1903] 2 Ch. 314; 
eeerey. v. Londonderry & Lough Swilly Ry., [1904] 


246. ——.]— BOWER v. SANDFORD (1889), 


5 T. L. R. 570. 
sa aar -—Refd. Bradford Corpn. v. Pickles, [1894] 3 





SunB-sEcT. 6.—RIGHTS OF WAY. 
See, generally, EASEMENTS & PROFITS A PRENDRE. 
Must be in limited class.]—See Nos. 17, 49, 156, 
158, 159, ante. 
Obstruction to perambulation of boundaries. |— 
Sce BOUNDARIES, FENCES & PARTY-WALLS, Vol. 
VIL., p- 321, Nos. 413-418. 


SrcT. 12.—CUSTOMS OF LONDON. 
See METROPOLIS. 


SrecT. 13.—EXTINGUISHMENT OF CUSTOM. 

Customs of London.|—-See METROPOLIS. 

Manorial customs.]-—See CorpyHoLps, Vol. 
XIII., p. 32, Nos. 291-292. 

247. How effected—-By statute—Local customs 
of descent.|—A. seised in fee of land in borough 
English makes a feoffment ‘‘ according to common 
law usage.’’ These words have no effect; for 
customs which go with the land as in this case & 
as to gavelkind & such like customs as fix & order 
the descent of inheritances can be altered only by 


Parliament.—ANON. (1559), Jenk. 220; 145 EK. R. 
151. 











248. -——.]—HAMMERTON v. HONEY, 
No. 9, ante. 
249. Affirmative statute.|—A custom 


to elect a scavenger in the Borough Ct. of 
Southwark is taken away by an Act of Parlia- 
ment ordaining that scavengers shall be chosen 
in London & Westminster, & the liberties thereof, 
according to the ancicnt usages thereof, & 
appointing a new form of election in all other 
places; for the statute being affirmative destroys 
a local custom inconsistent with it.—-LONDON 


a their land. 








tion channel supplying 
Defts. pleaded that the dam had beon 
erected in exercise of an established 
customary right of casoment :——Held : 
the customary easement was reason: 
able.—ORR v. RAMAN CHETTI (1895), 
I. L. R. 18 Mad. 320.—IND. 


a- 


the stream when 
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Sect. 13.—Ealinguishment of custom. Part II. 
Sect. 1.] 


CORPN. v. GATFORD (1675), 2 Mod. Rep. 39; 86 
E. R. 928; sub nom. ANON., Freem. K. B. 203. 
——— Negative statutes—Customs of London.] 


—See METROPOLIS. 
Materiality distinction 








between affirmative & negative statutes.|—-By 
Solrs. Act, 1843 (c. 78), s. 27, attornies of the 
superior cts. of law at Westminster are entitled to 
be admitted as attornies in any inferior ct. of law 
in England & Walcs. Mandamus to the Mayor 
& Aldermen of London to admit A., an attorney 
of a ‘‘ certain inferior ct. within the City of London, 
called the Lord Mayor’s Ct., on signing the roll of 
the said ct.”” The return stated the Lord Mayor’s 
Ct. to be an immemorial ct. of record, having by 
custom jurisdiction as a ct. of law & a ct. of equity, 
with immemorial & peculiar privileges, which were 
set forth; & that there had been immemorially 
four attornies only, who enjoyed the exclusive 
right of practising in that ct., & some of those 
duties were peculiar & that their offices were 
the subject of purchase & sale & that there was not 
& never had been a roll for the applicant to sign. 
It was contended for pltf. that the affirmative 
general words of Solrs. Act, 1843 (c. 73), s. 27, 
did not repeal the custom of the city, but it was 
submitted in reply that, assuming the custom to be 
good, it could not avail against the statute. 

The words “‘ negative ”’ & ‘‘ affirmative ”’ statutes 
mean nothing. The question is whether they are 
repugnant ovr not to that which before existed 
(ALDERSON, B.).—LONDON CORPN. v. it. (1848), 
13 Q. B. 80; 17 L. J. Q. B. 330; 1385. P.33; 13 
Jur. 33; 116 EB. RR. 11743; sub nom. LONDON 
Coren. v. AsHURST, 11 L. T. O. S. 271, Ex. Ch. 
Annotations :-—Mentd. Skelton v. cuenby ee 4 pe 

. O. 5; 


645; Ex &: Millard (1850), 15 L. T ; HK. ®. 
8. EK. Ry. 1853), 4 H. L Cas. 471. 
251. Direct statutory enactment.|— 








Testator, domiciled & resident at the time of his 
death in the province of York, made a will, by which 
he appointed exors., who did not take the residue 
of his personal estate beneficially, but made no 
disposition of the beneficial interest in_ that 
residue :—Held: the residue was to be distributed 
according to Stat. Distributions, & not according 
to the custom.—FITZGERALD v. FIELD (1826), 1 
Russ. 416; 41. J. 0.8. Ch. 170; 38 BE. R. 162. 
Annotations :—Refd. Pickford v. Brown (1856), 2 K. & J. 

426. Moentd. ry v. Sherborne (1829), 3 Sim. 243 ; What- 

ford v. Moore (1837), 3 My. & Cr. 270; Swellow v. Binns 

(1855), 1 K. & J. 417. 

252. -.}—Long usage is of no 
avail against plain statutory enactments, & it 
can be binding on parties only as the interpreter 
of a doubtful law, & as affording a contemporaneous 
exposition. Where a statute, expressive as to some 
points, is silent as to others, usage may well supply 
the defect, if not inconsistent with express 
directions of the statute —DUNBAR MAGISTRATES 
v. ROXBURGHE (DUCHEss) (1835), 3 Cl. & Fin. 335 ; 
6 E. R. 1462, H. L 


Annotation :—Refd. Lord Advocate v. Walker Trustees, 
[1912] A. C. 95. 




















258. .|—As against a plain 
statutory enactment no usage, however long 
continued, can prevail.—LorRD ADVOCATE v. 


WALKER TRUSTEES, [1912] A. C. 95; 106 L. T. 
194; 28T. L. R. 101, H. L. 

254. General words insufficient.}— 
Beerhouse Act, 1830 (c. 64), for permitting the 
general sale of beer by retail in England, does not 
supersede the custom of a borough, that no person 
shall carry on the trade of an alehouse-keeper 
therein who is not a  burgess.—LEICESTER 








CusToM AND USAGES. 


CorRPN. v. Burgess (1833), 5 B. & Ad. 246; 
Nev. & M. K. B. 181; 1 Nev. & M. M.C. 202 
2L. J. K. B. 187; 110 E. R. 783. 

Annotation :—Consd. R. v. Greon (1874), 30 L. T. 255. 


255. ——— In private Act./—As a rule, 
existing customs or rights are not to be taken away 
by mere general words in an Act of Parliament. 
But without words especially abrogating them, 
they may be abrogated by plain directions to do 
something which is wholly inconsistent with them ; 
& this may be the case though the Act is a private 
Act of Parliament, & though the particular custom 
may have been confirmed years before, by a verdict 
in a ct. of law.—GREEN v. R. (1876), 1 App. Cas. 
513; 385 L. T. 495; 41 J. P. 196, H. L. 3 revag. 
S. C. sub nom. R. v. GREEN (1874), 31 L. T. 543, 
Ex. Ch. 

256. —— Words repugnant to continued 
existence of custom.|—-By a local Act, 9 Geo. 4, 
c. liv., comrs. were appointed for improving the 
town of B. That Act was repealed by the B 
Improvement Act, 1852, which incorporated 
Towns Improvement Clauses Act, 1847 (c. 34), & 
enacted that all property & all rights & privileges 
vested in the comrs. under 9 Geo. 4, c. liv., should 
be transferred to the corpn. of B., to which was 
entrusted the duty of carrying into exccution the 
new Act; that the council made good all damage 
to any buildings or lands by reason of carrying 
into execution any of the provisions of the Act, 
& pay to the owners & occupiers such amount of 
compensation for such injury as should be agreed 
upon or ascertained in the manner provided by 
Lands Clauses Act. In an action against the corpn. 
of B., by a mill-owner for depriving him of a flow 
of water to his mill, by casting mud & rubbish into 
the sewers & streams running into the river, defts. 
justified, first, under a twenty years’ user partly by 
the comrs. under 9 Geo. 4. c. liv., & partly by them- 
selves, of cleansing the streets from mud, etc., & 
of throwing such part thereof, as from its liquid 
state could not conveniently be carried away, into 
the sewers & streams ; secondly, as the servants of 
the inhabitants, in whom a similar custom to 
cleaning the streets & dispose of the rubbish was 
alleged :—Held: if the custom had ever existed 
or could be supported, it was destroyed by Towns 
Improvement Clauses Act, 1847 (c. 34), s. 97, 
which rendered it unlawful for any person not 
employed by the council to remove dirt from the 
street.— EVANS v. BIRMINGHAM CORPN. (1853), 
21L. T. 0.8.182; 177. P. 422; 10. L. R. 858. 


2 
3 














257, ———- ——— ——.|—GREEN v. R., No. 255, 
ante. 
258. —— -—— Customary charge on 


tithes—-Allotment of land in lieu of tithes.|—An 
ancient custom existed for the owner of rectorial 
tithes, as a charge thereon, to provide a bull & 
a boar for the use of the parishioners. In 1830 
an Act of Parliament was passed for extinguishing 
tithes in the parish, whereby land was allotted to 
the owner of the tithes in lieu & satisfaction of 
the tithes, the Act making no mention of the 
custom :—Held: the charge which attached to 
the ownership of the tithes was not shifted to the 
ownership of the substituted land, & the owners of 
the land could not be compelled to observe the 
custom.—LANCHBURY v. Bopg, [1898] 2 Ch. 120; 
67 L. J. Ch. 196; 78 L. T. 14; 62 J. P. 248; 14 
T. L. R. 178. 

Annotation :—Mentd. Re Alms Corn Charity, Charity Comrs. 

v. Bode, (1901) 2 Ch. 750. 


Customs of London.]—See 











METROPOLIS. 
259. -|—Not by canon.]—By special custom, 
parishioners may choose churchwardens notwith- 





Part J].—Usaces GENERALLY. 


standing the canons of King James in the year 
1603.—WARNER’S Case (1619), Cro. Jac. 532; 79 
E. R. 456. 

260. ——- ——.J—A prohibition having been 
granted to the spiritual ct. on the grounds that it 
had proceeded to swear a parish clerk named by 
the parson, according to the late canon that the 
parson of the church should have the placing of 
the clerk, when he ought to be named by the 
vestry :—Held: this was a good custom & the 
canon could not take it away.—JERMYN’S CASE 
(1623), Cro. Jac. 670; 79 HE. R. 580. 

Annotations :-—Mentd. Peak v. Bourne (1732), 2 Stra. 942; 

Pitts v. Evans (1738), 7 Mod. Rep. 254. 

261. Not by continued non-user.|—-SCALES 
v. Ky, No. 174, anle. 











262. Not by interruption of possession for 
ten or twenty years.|—MERCER v. DENNE, No. 
22, ante. 

263. Statutory repeal of custom as regards 


one of six divisions of parish—Custom as to re- 
mainder unaffected.|—BkrEMNER v. HUuLL, No. 
207, ante. 

264, —— Custom merged in statutory right.]— 
Where an Act of Parliament, according to its true 
construction, has embraced & confirmed a right 
which previously existed by custom or prescription, 
such right becomes thenceforth a statutory right, 
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& the lower right by custom & prescription is 
merged in & extinguished by the higher title of the 
Act of Parliament. 

By prescription applts. had the right to take 
certain tolls. That right was an important right, 
& a right which in early times was not infrequently 
exercised. But the moment the Act of 9 Geo. 2, 
c. Xv., was passed that right was gone. It is, 
therefore, clear that the nature of the right itself 
is completely altered in turning it into a statute 
& the right must continue, by virtue of the statute, 
without any power of revival or reverter back to 
its original nature. If that is the true view it is 
hopeless to contend that the original franchise 
of these applts. has continued by reason of the 
statute which gave them the new right being 
repealed. On the contrary, the effect of that is 
that all their right is gone (LORD HALsBURY, C.).— 
NEw WINDSOR CORPN. v. TAYLOR, [1899] A. C. 413 
68 L. J. Q. B. 87; 63 J. P. 164; 15 T. L. R. 67; 
sub nom. WINDSOR CoRPN. v. TAYLOR, 79 L. T. 
450, H. L.; affg. S. C. sub nom. TAYLOR v. NEW 
WINDSOR CoRPN., [1898] 1 Q. B. 186, C. A. 


Annotations :—-Refd. A.-G. v. Reynolds, (1911) 2 K. B. 888. 
Mentd. A.-G. v. De Keyser’s Royal Hotel, [1920] A. C. 


265. Repeal of statute—Does not revive cus- 
tom.]|—NEw WINDSOR CORPN. v. TAYLOR, No. 264, 
ante. 


Part Il—-Usages Generally. 


Secr. 1.—IN GENERAL. 

266. Defined—Evidence of agreement to deal 
upon particular terms.|—~ Usage is no more than 
ae of an agreement to deal upon particular 

rms. 

_ Where a general, continued & undisputed usage 
in favour of a wharfinger’s general lien is clearly 
established, the inhabitants of the placc, dealing 
with the wharfinger, must be presumed to know 
the usage, to acquiesce in it, & to adopt it into 
their dealings. But the acquiescence in the 
usage must be general; a majority of instances 
is not sufficient to render it binding upon every 
individual. 

There may be a usage in one place varying from 
that which prevails in another. Where the usage 
is general, & prevails to such an extent that the 
party contracting with a wharfinger must be 
Supposed conversant of it, then he will be bound by 
the terms of that usage. But then it should be 
generally known to prevail at that place (BAYLEY, 
J.).— HOLDERNESS v. COLLINSON ( 1827), 7 B. & C. 
212; 1 Man. & Ry. K. B. 55; 6L. J. O. 8S. K.B. 
17; 108 BE. R. 702. 

Annotation :—Refd. Dresser v. Bosanquet (1862), 11 W. R. 


267. General & prevailing course of 
business.|—Usage of trade is a general & pre- 
vailing course of business, & witnesses who are 
called to prove it should cause their minds to 
rina vee instances known to them of its having 

n ac upon.—HALL v. BENSON (1 
C.&P.711,NP. al a 





PART II. SECT. 1. 


267 i. Defined—General & prevaili 
course of business.}—An opinion held 
by men engaged in a particular profes- 
sion as to their legal position & occa- 


business 
FREEMAN 0. 


accepted as to become one of the 
generally recognised usages of the 
in which it 
STANDARD 
SoutH ArFrRica, LTv., [1905) T. H. 
26.—S. AF. 





268. ——— Tacitly imported by parties 
into contract.|—-A known rule & habit of dealing 
in a particular trade constitutes such a custom in 
relation to contracts in that trade, as to be the 
basis & form part of every agreement between 
parties connected with such trade, when the 
contrary is not expressed. 

Where pltfs.’ agent granted a licence to carry 
on for two years mining works on ground not 


‘opened, & watched the working until the adventure 


proved successful, & then pltfs. objected that, 
according to the custom of that district, the agent 
had no right to grant a licence for more than one 
year :—Held: pltis. were precluded from then 
objecting by reason of their having stood by 
without interfering with defts.’ works.—HARRISON 
v. AMES (1850), 15 L. T. O. S. 321, L. C. 

269. ——-~-.]—JUGGOMOHUN GHOSE 
v. MANICKCHUND, No. 30, ante. 

270. ee custom in a particular 
market that a broker who has purchased, & is 
purchasing, goods of a particular kind, in his own 
name, may take portions of those goods & supply 
them to principals who have employed him in his 
character of broker to buy such goods for them, is 
one of a peculiar nature, & cannot be supported 
as against a principal not proved to have been 
acquainted with it when he gave his order. 

R., a merchant in Liverpool, gave orders to & 
tallow broker in London to buy certain quantities 
of tallow for him. The broker did not buy the 
specified quantities from any person, though he 
sent bought notes in the usual form: ‘‘ Bought 











the usage must be set. forth in the 


pleading ; but if it be founded on on 
revails.— | usage which is not in derogation of a 
ANK oF | general rule of law, but which modifies 


an exception to & brings the case 


within the general rule, it not 


necessary to set it forth in the pie 


sionally acted upon, is a very different d. Pleading. |— ht of action 
thing from a commercial custom 80 be founded ai me u io which is in | —-HURLEY a MILWARD (1839), Jo. 
universally acknowledged & so widely | derogation of a general rule of law, | Car. 224.—IR. 
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Sect. 1.—Jn general. Sect. 2.) 


of A. on your account,’’ but, before & after the 
order, he bought from various persons, in his own 
name, larger quantities of ow, proposing to 
allot to R. the quantities R. had desired to be 
bought. On R.’s refusal to accept, the broker 
sold the tallow, & brought an action for the 
differences :—Held: though the evidence showed 
such a mode of dealing. to be the usage in the 
London tallow market, the action was not main- 
tainable against a principal who did not appear 
to have had knowledge of its existence. 

Customs of trade, as distinguished from other 
customs, are generally courses of business invented 
or relied upon in order to modify or evade some 
Spescaten which has been laid down by the cts., 
of some rule of law to business, & which application 
has seemed irksome to some merchants; & when 
some such course of business is proved to exist in 
fact, & the binding effect of it is disputed, the 
question of law seems to be, whether it is in 
accordance with fundamental principles of right 
& wrong. A stranger to a locality, or trade, or 
market, is not held to be bound by the custom of 
such locality, trade, or market, because he knows 
the custom, but because he has elected to enter 
into transactions in a locality, trade, or market 
wherein all who are not strangers do know & act 
upon such: custom. The question, therefore, I 
submit, in the present case is, whether the alleged 
custom is not too much in favour of the brokers 
who set it up, whether it does not pass bryond due 
freedom & degenerate into injustic.. If the 
custom which exists in fact is not unjust, as against 
principals ignorant of it, your Lordships will uphold 
it, however much it departs from the rules hitherto 
recognised by the cts. as applicable to the contract 
of employment between principals & brokers, but 
if it so far breaks from those rules as to be unjust 
to such principals in such contract, your Lordships 
will pronounce it to be void as a custom (BRETT, J.). 
—ROBINSON v. MOLLETY (1875), L. R. 7 H. L. $02 ; 
44LJ.C. P. 362; 33 L. T. 5644, H. L. 3 revsg. 
S. C. sub nom. MOLLETT v. KOBINSON (1872), 
ie 70. P. 84, Ex. Ch.; (1870), LL R. 5 C. P. 
Annotations :—Apld. Porry v. Tiarnett (1885), 15 Q. B. D. 

388. Consd. Keckhuson & Gibbs v. Hamblet, [1900] 2 

Q. B. 18. Distd. Levitt v. Hamblet, [1901] 2 K. B. 53; 

Scott & Horton v. Godfrey, (1901) 2 K. B. 726. Refd. 

Tetley v. Shand (1871), 25 L. T. 658; Sachs v. Spielman 

1889), 5 T. L. R. 487; Anderson v. Beard, (1900) 2 Q. B. 

260; Matveieff v. Crossfield (1903), 51 W. R. 365 ; Johnson 

v. Kearley, (1908] 2 K. B. 514. Mentd. Armstrong v. 

Stokes (1872), L. R. 7.Q. B. 5983; KR. v. Christian (1873), 

43 L. J. M. C. 1: Hollins v. Fowler (1875), L. R. 7 H. L. 

757; dte Simpson, Kz p. Morgan (1876), 34 I. T. 329; 


Re Rogers, kx p. Rogers (1880), 15 Ch. D. 207; May & 

Hart v. Angoll {i's98), 147. L. R. 551, 

271. —--— -———.]—-MovuLr v. HaAuuipay, No. 
202, ante. 


Notoriety of usages.]—See Sect. 3, sub-sect. 1, 


post. 

272. Need not be universal.|—It is enough, if a 
custom is a prevailing usage; it is not necessary 
that it should be an universal one (SIR GEORGE 
Rose).—Re ASHTON & CROSSLEY, Ez p. SCARTH 
(1840), 1 Mont. D. & De G. 240; 4 Jur. 8206, 
Ct. of R. 

273. Loss of right to claim benefit of—By delay 
—In compliance.|—Where goods are sold by sample, 
evidence of a custom of trade as to returning or 
making an allowance for such of the goods as do 
not answer the sample, is receivable. But in 
such a case the vendee cannot claim the benefit 
of the custom, if he have not elected to comply 
with it within a reasonable time.—COOoKE v. 
RIDDELIEN (1844), 1 Car. & Kir. 561, N. P. 


en 


‘ 
' 
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274. —— Or acquiescence.]|—HARRISON 
vw. Amps, No. 268, ante. 
Exclusion, modification & extinguishment. |— 


See Sect. 8, post. 
Distinguished from custom.]—See Part I., Sect. 3, 
ante. 


Sect. 2.—RECOGNITION OF USAGES--THE 
LAW MERCHANT. 

275. Defined.]|—Goopwin v. RoBarts, No. 31, 
ante. 

276. Receives judicial notice.|—-PHIRSON v. 
Pounteys (1608), Yelv. 185; 1 Brownl. 102; 80 
E. R. 91. 

277. ———.|— BELASYSE v. HESTER (1697), 2 
Lut. App. 1589; 125 E. R. 873; sub nom. BEL- 
LASIS v. HESTER, 1 Ld. Raym. 280. 

Annotations :-——Mentd. Story v. Atkins (1726), 2 Ld. Raym. 
1427; Coleman »v. Sayer (1728), 1 Barn. K. B. 3033 RK. v. 
Adderley (1780), 2 Doug. K. B. 463; Hill v. White & 
Williams (1839), 8 Scott, 249; Young v. Higgon (1840), 6 
M. & W. 49: Dundalk Western Ry. v. Tapster (1841), 2 
Ry. & Can. Cas. 586. 


- 278. --— Part of common law.]—The cus- 
tom of merchants is part of the common law of 
this kingdom, of which the judges ought to take 
notice; & if any doubt arise to them about the 
custom, they may send for the merchants to know 
the custom, as ney may send for the civilians to 
know their law (HOBART, C.J.).—VANHEATH ¥. 
TURNER (1621), Win. 24; 124 BE. R. 20. : 

279. ——— .|—The custom of merchants is 
part of the common law, & the cts. will take 
judicial notice of it without being specially pleaded. 

CARTER v. DOWNISH (1689), 1 Show. 127; 3 Mod. 
Rep. 226; Carth. 83; 89 E. R. 492 


‘Annotations :—Folld. Williams v. Williams (1693), Carth. 

269. Refd. Mogadara v. Holt (1691), 1 Show. 317. 

280. -|—The custom of merchants 
is part of the common law, of which the cts. will 
take judicial notice, & the custom need not be set 
forth specially in the declaration.—WILLIAMS wv. 
WILLIAMS (1693), Carth. 269; 9 E. R. 759, Ex. Ch. 
Annotation :-—Consd. Goodwin v. Robarts (1875), L. R. 10 

Exch. 337. 

281. -]|—Custom of merchants, or 
law of merchants is the law of the kingdom & is 
part of the common law (Foster, J.). 

The custom of merchants is part of the law of 
England, & cts. of law must take notice of it as 
such. There may indeed be some questions 
depending upon customs among merchants, where 
if there be a doubt about the custom, it may be 
fit & proper to take the opinion of merchants 
thereupon ; yet that is only where the law remains 
doubtful. Even there the custom must be proved 
by facts, not by opinion only, & it must also be 
subject to the control of law (WILMOT, J.).—EDIE v. 
East Inp1i4 Co. (1761), 2 Burr. 1216; 1 Wm. BI. 
295; 97 BE. R. 797. 

Annotations -—Consd. Crouch v. Credit Foncier of England 
(1873), L. R. 8 > B. 374; Biddell v. Clemens Horst Co., 
1911] 1 K. B. 934. Refd. Goodwin v. Roharts (1875), 

» R. 10 Exch. 337; Bechuanaland Exploration Co..v 

London Trading Bank, [1898] 2 Q. B. 658. Mentd 

Sigourncy v. Lloyd (1828), 8 B. & C. 622; © v. 
Whitehead (1837), 3 Bi 828; Brown v. De 
Winton, Gay v. Lander 


(1g48), 66. .B. 336; Maxwell 

Deare (i854), 23L.T.0.81 °° 

282. -|—The law of merchants & the 
law of the land is the samc; a witness cannot 
be admitted to prove the law of merchants. We 
must consider it as a point of law (LORD MaANs- 
FIELD, C.J.).—PILLANS & ROSE v. VAN MIEROP & 
Hopkins (1765), 3 Burr. 1663; 97 E. R. 1035. 
Annotations :—Mentd. Rann v. Hughes (1764), 7 Term Rep. 


350, n.; Master v. Miller (1791), 4 Term Rep. 320; Ta’ 
v. Hilbert (1793), 2 Ves. 111; Vex v. Emery (1799), 5 























Part II.—Usages GENERALLY. 


Ves. 141; Johnson v. Collings (1800), 1 East, 98; Clarke 
v. Cock (1803), 4 East, 57; Jones v. Ashburnham (1804), 
4 Kast, 455: Mendizabal v. Machado (1833), 3 L. J. C. P. 
70; Haston v. Pratchett (1835), 4 Tyr. 472; Re Bentley, 
Kz P: Bolton (1838), 2 Deac. 537; Bank of Ireland v. 
Archer (1843), 11 M. & W. 383; Fe & Masterman’s 
Bank, Ez p. Asiatic Banking Corpn. (1867), 16 L. T. 162. 


283. .|—CroUCH v. CREDIT FONCIER 
oF ENGLAND, No. 464, post. 

284. ——— Engrafted or incorporated into com- 
mon law.|—-GOODWIN v. RoBARTS, No. 3], ante. 
F -|—It is no doubt true that the 
character of negotiability can only be attached to 
a contract by the law merchant or by a statute ; 
& it is also true that in determining whcther a 
usage has become so well established as to be 
binding on the cts. of law, the length of time 
during which the usage has existed is an important 
circumstance to take into consideration ; but it is 
to be remembered that in these days usage is 
established more ques than it was in days gone 
by; more depends on the number of the trans- 
actions which help to create it than on the time 
over which the transactions are spread, & it is 
probably no exaggeration to say that nowadays 
there are more business transactions in an hour 
than there were in a week a century ago. There- 
fore the comparatively recent origin of this class of 
securities [debenture bonds] in my view creates 
no difficulty in the way of holding that they are 
negotiable by virtue of the law merchant. It is 
also to be remembered that the law merchant is 
not fixed & stereotyped; it has not yet been 
arrested in its growth by being moulded into a 
code. Our common law, of which the law merchant 
is but a branch, has in the hands of the judges the 
same facility of adapting itself to the changing 
needs of the general public. Thus it has been 
found convenient to treat sccurities like those in 
question in this action as negotiable, & the cts. 
often, recognising the wisdom of the usage, have 
incorporated it in what is called the law merchant, 
& have made it part of the common law of the 
country (BIGHAM, J.).—EDELSTEIN v. SCHULER & 
Co., [1902] 2 K. B. 144; 71 L. J. K. B. 572; 87 
L. T. 204; 50 W. R. 493; 18 T. L. R. 597; 46 
Sol. Jo. 500; 7 Com. Cas. 172. 
Annotations :—Consd. Webb, Hale v. Alexandria Water Co. 


(1905), 21 T. L. R. 672. . Cl 7 
ok. i. 1031, Refd. Clayton v. Le Roy, (1911] 


_ 286. Jus gentium.]—In an action by the 
Indorsec against the drawer of a bill of exchange, 
if the declaration allege a custom to be that the 
drawer is liable on non-payment by the acceptor, 
& it appears that the bill was not presented until 
after if was due, yet pltf. shall recover, for the 
drawer always remains liable, & the setting forth 
of the custom shall be rejected as surplusage. 

Though pltf. hath alleged a custom contrary to 
the fact, yet that is but surplusage, for it is no 
more than the law of merchants, & that is jus 
relate, & we are to take notice of it (EYRES, J.).— 

OGADARA v. Hort (1691), 1 Show. 317; Holt, 
K. B. 113; 89 E. R. 597; sub nom. MeaGAvow v. 
Hour, 12 Mod. Rep. 15. 

287, If sufficiently general.|—-We take 
notice of the laws of merchants that are general, 
not of those that are particular usages (HOLT, C.J.). 
ey ER’s CASE (1692), 2 Salk. 443; 91 KE. R. 


Annotations :—Retd. Anderson v. Pitcher (1800), 2 Bos. & P. 
164. Mentd. Gordon v. Morley, Campbell v. Bordieu (1747 
2 Stra. 1265; Shore v. Wilson (1842), 9 Cl. & Fin. 355. 
288. —-—.]—-The law takes notice of the custom 

of merchants.—HAwKINs v. CARDY (1698), 1 Ld. 

Raym. 360; 1 Carth. 466; 91 E. R. 1137. 


Ahnetation i—Refd. Edie v. East India Co. (1761), 2 Burr. 


289. ——.]—The cts. will take notice of the 
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custom of merchants. Upon stating a bill of 

exchange it is not necessary to aver that it was 

made according to the custom of merchants.— 

ERESKINE v. MURRAY (1728), 2 Ld. Raym. 1542 ; 

02 E. R. 500; sub nom. EVESKYN v. MERRY, 1 

Barn. K. B. 87. 

Annotations :—Refd. Gillett v. Roxburgh (1837), 6 L. J. Ex. 
195. Mentd. Lumley v. Palmer (1734), 7 Mod. Rep. 216. 
290. .|—The general lien of bankers is 

part of the law merchant, & is to be judicially 

noticed.— BRANDAO v. BARNETT (1846), 12 Cl. & 

Fin. 787; 3 0. B. 519; 8 E. R. 1622, I. L.; 

revag. S, C. sub nom. BARNETT v. BRANDAO (1843), 

6 Man. & G. 630, Ex. Ch.; restg. S. C. sub nom. 

BRANDAO v. BARNETT (1840), 1 Man. & G. 908. 

Annotations :—Consd. Gibson v. Small (1853), 4_H. L. Cas, 
353: Goodwin v. Robarta (1875), L. R. 10 Exch. 337 ; 
Biddell v. Clemens Horst Co., [1911] 1 K. B. 934. Refd. 
Bank of Australasia v. Breillat (1847), 6 Moo. P. C. C. 152 ; 
Foley v. Hill (1848), 2 H. L. Cas. 28; Jones v. Pepporcorne 
(1858) John. 430; Bock v. Gorrissen (1860), 2 De G. F. & 

. 434; Hare v. Henty (1861), 10 C. B. N.S. Crouch 
wv. Credit Foncier of England (1873), L. R. 8 Q. B. 374; 
ee ha on Shia R. 17 Eq. 

9 . Cas. 4 
Australia v. White (1879), 4 App. Cas. 413; Bechuanaland 
Exploration Co. v. London Trading B $98] 2 Q. B. 





658; Hope v. Glendinning, [1911] A. C. 419. Mentd. 
Ireland v. Armstrong & Armetrong (1843), 1 L. T. O. S. 
3 282 Reynell 


12; Cooper v. eee (1846), 7 L. T. O. 
v. Lewis, Wyld v. Hopkins (1846), 4 Ry. & Can. Cas. 351 ; 
Smart v. Sanders (1846), 3 C. B. 380; Thayer v. Lister 
(1861), 30 L. J. Ch. 427; Frith v. Forbes (1862), 31 
L. J. Ch. 793; Wylde v. Radford (1863), 33 L. J. Ch. 51 5 
Jeffrycs v. Agra & Masterman’s Bank (1866), L. R. 2 Eq. 
674: Webb v. Whinney (1868), 18 L. T. 523; Brinsmea 
v. Harrison (1871), L. R. 6 C. P. 584; Stumore v. Campbell, 
[1892] 1 Q. B. 314; Re London & Globe Finance Corpn., 
{1902) 2 Ch. 416. 


Banker’s lien.|—See Bankers & BANKING, 
Vol. ITL., pp. 285-298. 

291. 1—Semble: the ct. will take judicial 
notice of the custom of brokers as part of the 
general custom of merchants.—JONES v. PEPPER- 
CORNE (1858), John. 430; 28 L. J. Ch. 158; 382 
L. T. O. S. 240; 5 Jur. N.S. 140; 7 W. R. 103 ; 
70 BK. RR. 490. 


Annotations :-—Refd. Inman v. Claro (1858), John. 769; 
Bock v. Gorrissen (1860), 2 De. G. F. & J. 434; Leese v, 
Martin (1873), L. K. 17 Hq. 224; He London & Globe 
Finance Corpn., [1902] 2 Ch. 416; Hope v. Glendinning, 
{1911} A. C. 419. Mentd. Re Bowes, Strathmore v. Vane 
(1886), 33 Ch. D. 586. 


See, further, AGENCY, Vol. I., pp. 519, 550, 
Nos. 2002-2004. 
Of trade usages.]—See Part II., Sect. 4, 
sub-sect. 2, post. 
Of custom.]—Sce Part I., Sect. 9, sub-sect. 2, 











ante. 

—— Of customs of London.|]——Sce METROPOLIS. 

292. Capable of expansion.]—- GOODWIN  v. 
Rosarts, No. 31, ante. 

293. .J}— EDELSTEIN v. ScHULER & Co., 
No. 285, ante. 

294. Must be reasonable.|—- DODDERIDGE vw. 
ANTONY (1622), Win. 52; 124 EB. R. 44. 





295. Need not be pleaded.}J—-CARTER v. 
DownlisH, No. 279, ante. 
296. ——.]— WILLIAMS v. WILLIAMS, No 280, 


ante. 

297. ~.J—Pltf. declared that secundum con- 
suetudinem et usum mercatorum, the acceptor of a 
bill was bound to pay, without showing the 
custom at large, & deft. demurred :-—Held: it was 
a better way than to show the whole at large.— 
Soper v. DIBLE (1697), 1 Ld. Raym. 175; 91 EH. R. 
1013. 

Annotation :—Refd. Gillett v. Roxburgh (1837), 6 L. J. Ex. 


298. ]—ERESKINE v. MuRRAY, No. 289, ante. 
299. ocr of —Evidence of merchants.] _ 
VANHEATH v. TURNER, No. 278, anie. 
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Sect, 2.— Recognition of usages—The law merchant. 
Sect. 3: Sub-sect. 1, A. & B. (a) & (b).] 


800. Not admitted.]|—Piitans & ROsE v. 
VAN Misrop & Hopkins, No. 282, anic. 

801. May be of recent origin.|—-Where a 
mercantile usage to treat as negotiable the de- 
bentures of an English co. has been proved, the 
ct. will give effect to such usage, notwithstanding 
that it may be of recent origin only. BECHUANA- 
LAND EXPLORATION Co. v. LONDON TRADING 
BANK, [1898] 2 Q. B. 658; 67 L. J. Q. B. 986; 
79 L. T. 270; 14 T. L. BR. 587; 3 Com. Cas. 285. 
Annotations :—Folld. Edelstein v. Schuler, [1902] 2 K. 


r B. 
144. Apld. Webb, Hale v, Alexandria Water Co. (1905), 
zi 7. L. R. 672. Refd, Clayton v. Le Roy, [1911] 2 K. B. 


802. --]— EDELSTEIN v. SCHULER & Co., 
No. 285, ante. 

As to negotiability of bills of lading by the law 
merchant, see BILLS OF EXCHANGE, PROMISSORY 
Notges & NEGOTIABLE INSTRUMENTS, Vol. VI., 
pp. 456, 457, Nos. 2911, 2912. 

As to negotiability of scrip or share warrants & 
certificates & transfers by law merchant, see 
BANKERS & BANKING, Vol. III., pp. 129, 273, 
Nos. 49, 850; Britis oF EXCHANGE, PROMISSORY 
Notes & NEGOTIABLE INSTRUMENTS, Vol. VI., 
p. 451, Nos. 2885, 2886. 

As to negotiability of colonial & foreign bonds 
to recover by law merchant, sce BILLS OF EX- 
CHANGE, Promissory Norges & NEGOTIABLE 
INSTRUMENTS, Vol. VI., pp. 446, 447, 448, Nos. 
2863, 2870, 2872-4. 

As to general lien attaching by law merchant 
though cargo spccifically appropriated, see BANK- 
RUPTCY & INSOLVENCY, Vol. V., p. 704, No. 6181. 








SuB-sEcT. 1.—-NoTORIETY—KNOWLEDGE AND 
ACQUIESCENCE OF PARTIES. 
A. General Rule. 

Particular usages.|—See Part III., post. 

308. Essential to validity.) A custom to be 
good must be reasonable, certain & notorious 
(FARWELL, L.J.).—DEVONALD v. ROSSER & SONS, 
[1906] 2 K. B. 728; 75 L. J. K. B. 688; 95 L. T. 
232; 22 T. L. R. 682: 50 Sol. Jo. 616, C. A. 
Annotations :—Refd. Meek v. Port of London Authority 

ore) 119 L. T. 196. Mentd, Hulme v. Ferranti, [1918] 

4 K. Pola ; Kimber pv. tias Light & Coke Co. (1918), 16 


» G - 280; Turpin v. Victoria Palace (1918), 88 
L. J. K. B. 569. 


304. Effect of—Evidence of contract.]|—There 
are some things so commonly known & practices 
so universal that, without evidence other than the 
What 


CusToM AND USAGES. 


the parties do is itself, where there is such a known 
course of dealing, evidence of their agreement. 
In such a case the mere actings of the parties in 
accordance with usage is of itself evidence of a 
contract.—-NELSON (JAMES) & Sons, Lap. v. 
NELSON LINE (LIVERPOOL), Lrp., [1908] A. 0. 
108; 77 L. J. K. B. 456; 98 L. T. 322; 24 
T. L. R. 315; 52 Sol. Jo. 278; 11 Asp. M. L. 0. 1; 
13 Com. Cas. 235, H. L. 


“Annotations -—Refd. Whittall v. Rahtken’s Shipping Co. 
1907] 1 K. B. 783; British & Moxicon Shipping Co. 0. 


kett, (1911] 1 K. B, 264. Mentd. Re Roy. 1 Steam 
Packet ct ke River Plate S.S. Co., [1910] 1K. B. 600; 
Mawson Shipping Co. v. Beyer, (1914) 1 K. B 304 


Paterson Zochonis v. Elder Dempster, [1923] 1 K. B. 420. 
Effect of usages upon contracts.]—WSee Sect. 6, 
post. 


B. Knowledge and Acquiescence. 
(a) In General. 

Particular usages.]—Sce Part ITI., post. 

Implied authority of agent to act according to 
custom or ordinary course of business.]——See 
AGENCY, Vol. I., p. 308, Nos. 310 ef seq. 

Usages of Stock Exchange.|——Sce 
EXCHANGE. 

Usage must be reasonable.—To bind party 
ignorant of its existence.]|—Sce Sect. 3, sub-sect. 3, 


STock 


post. 
305. General rule.]—By a bill of lading of wool 


from Odessa, freight was to be paid in London, on 
delivery, at the rate of 80s. per cwt., gross weight, 
tallow, & other goods, grain or seed, in proportion, 
as per London Baltic printed rates :—Held: ex- 
trinsic evidence was admissible to show that, by 
the usage of the trade, the meaning of the bill of 
lading was that 80s. per cwt. of tallow was to be 
taken as the standard by which the rate of freight 
on all other goods was to be measured. 

Whenever a man undertakes to perform a duty 
he undertakes to perform it with a reasonable 
degree of care & skill; & that, where the per- 
formance has reference to a particular trade, 
necessarily involves an obligation on the party 
to make himself acquainted by due inquiry with 
the usages of that trade (WIL LES, J.).—KUSSIAN 
STEAM-NAVIGATION TRADING Co. v. SILVA (1863), 
13 OC. B. N.S. 610; 143 EB. R. 242. 


4nnotation -—Mentd. Southampton Steam Colliery Co. v. 
Clarke (1870), L. R. 6 Exch, 53. 


306. ——.]—Ropbinson v. MoxtuEtTt, No. 270, 
ante. 

307. Essential to bind party.]}|—-A policy was 
effected on horses warranted free from mortality 
& jettison. In the course of the voyage in conse- 
quence of a storm, they all died. It was found in 
the special verdict that a certain usage with 
respect to such policies prevailed amongst the 


transaction itself, one infers a contract. 








PART Il. SECT. 8, SUB-SECT. 1.—A. 


$03 i. Essential to validiity.J—If a 
local custom or usage of a particular 
place, or class or persons, be relied 
on, it must be shown that the partics 
knew the custom, as it is not binding 
on those who are ignorant of it.— 
a v. BLAKE (1875), 6 P. R. 260.— 


308 ii. ——.}—An alleged custom 
denied by most manufacturers in 
similar business cannot be considered 
uniform nor universal or bindi upon 
the parties.—LEGGAT v. Mansi (18 9), 
29 'e Cc. R. 7139.—CAN. 

808 iii. .}-—~A trade custom must 
be one known to all persons whose 
interests required them to have 
knowledge of its existence.—PaRSONS 

808 iv. .]—While an alleged local 
usage in order to be binding in business 











contracts necd not have existed from 
time immemorial, yet it must be 
notorious, certain, & above all things 
reasonable, & must not offend against 
the intention of any legislative enact- 
ment. Every usage must have ac- 
quired such notoriety in the business 
or among the class of persons affected 
by it that any person in that business, 
or among that class, who enters into a 
contract affected by it, must be assumed 
to have intended the usage to form 

art of the contract. No one who is 

norant of an alleged usage can be 
bound by it, if it appears to be un- 
reasonabic.—THR FREIYA 1. THE R. &., 
(1922) 1 W. W. R. 409.—CAN. 

308 v. —-—.}—A party setting up a 
yeare muat go the length of establishing 
that the usage was so universally 
acquiceced in that everybody in the 
trade knew it, or that it could have 
been ascertained if the party had taken 


underwriters subscribing policies at Lloyd’s Coffee- 





the pains to inquire.—Re SpoTTEN & 
Co. (1877), 11 L. R. Eq. 412.—IR. 

308 vi. .}—A custom of trade 
must be notorious.x—HoGartTH & SONS 
v. LEITH COTTON SEED O11 Co., [1909] 
S. C. 955.—SCOT. 


« 
PART II, SECT. 3, SUB-SECT. 1.— 





805 i. General rule.]— Parties are 
bound by a custom assented to by them. 
—SELIG v. NOWE (1903), 36 N. S.R. 
99.—CAN. 

307 i. Essential to bind parties.}—~ 
A usage does not bind underwriters 
unless known to, or acquiesced in by 
them.—-H ENNESSY vw. NEW YORK 
MuTvAL MARINE INSURANCE Co. 
(1863), 5 N. S. R. (1 Old.) 259.—CAN. 

307 ii. ———. }}—PIltf.’s contract was to 
lay bricks by the thousand, but he 
sought to affix to it an alleged usage 


Part II.—Usaces GENERALLY. 


house in London, & merchants & others effecting 
policies there, & that the policy in question was 
effected there, but it was not found that pltf. was 
in the habit of effecting policies at that place :— 
Held: this usage was not sufficient to bind pltf.— 
GABAY v. LLOYD (1825), 3 B. & C. 793; 5 Dow. & 
Ry. K. B. 641; 3.3.0.8. K. B. 116; 107 KH. R. 
927. 
i . é vif? . Butt rth (1847), 1 
Anno S weneting o Pearce UsS8), 7 OC. 8, VS. das. 
Refd. Bartlett v. Pentland (1830)¢ 10 B. & C. 760 ; Maxwell 
v. Deare (1854), 23 L. T..O. S. 1; Sweeting v. Pearce 
(1861), 9 C. B. N.S. 534. Mentd. Allen v. Cameron (1833), 
1 Cr. & M. 832: Robertson v. Jackson (1845), 2 C. B. 412 ; 
Taylor v. Dunbar (1869), L. R. 4 C. P. 206. 


308. .]|—The usage in a particular place, 
or of a particular class of persons, cannot be 
binding on other persons, unless those other per- 
sons are acquainted with that usage & adopt it 
(LORD TENTERDEN, C.J.).— BARTLETT v. PENTLAND 
(1830), 10 B. & C. 760; L. & Welsb. 235; 8 
L. J.O. S. K. B. 264; 109 HB. R. 632. 


Annotations :-—Refd. Robertson v. Jackson (1845), 2 C. B. 
412: Partridge v. Bank of England (1846), 9 Q. B. 396 ; 
Bayliffe v. Butterworth (1847), 1 Kxch. 425 ; Swecting v. 

(1859), 7 C. B. N. S. 449. Mentd. Scott v. Irving 

1B. & Ad. 605; Barker v. Greenwood (1837), 2 
Y. & C. Ex. 414; Muttyloll Seal v. Deut (1853), 5 Moo. 
Ind. App. 328; Pearson v. Scott (1878), 9 Ch. D. 198. 
309. -——.] A usage which would have the 

effect of making the broker & not the underwriter 

the debtor to the assured for the loss can be binding 
only on those who are acquainted with it & have 
consented to be bound by it (LorD TENTERDEN, 
©.J.).—Scorr v. Irvine (1830), 1 B. & Ad. 605 ; 

9L. J.0.S. K. B. 89; 109 BE. R. 912. 

Annotations :—Consd. Sweeting v. Pearce (1861), 9 C. B. N.S. 
534. Refd. Stewart v. Aberdein (1838), 7 L. J. Ex. 292; 
Robertson v. Jackson (1845), 2 C. B. 412; Pearson »v. 
Scott (1878), 9 Ch. D. 198. Mentd. Barker v. Greenwood 
(1837), 2 Y. & C. Hx. 414; Bayley ». Wilkins (1849), 7 
C. B. 886; Elgood v. Harris, [1896], 2 Q. B. 491. 


310. .]—Lessees of a coal mine covenanted, 
with the lessors that they would, by a certain time, 
get all the demised coal in the township of B. “* not 
deeper than or below the level of ’* the bottom of 
the A. mine under a certain point at the surface. 
In an action for breach of the covenant, a question 
arose whether ‘ level’? was used in the ordinary 
sense, of a horizontal plane, or in a peculiar 
sense, having reference to the drainage :—Held : 
evidence was admissible to show the understanding 
of the term ‘ level,’’ used as in the above lease, 
among coal-miners. 

It may be that the lessees, or some of them, 
resided at places out of the district mentioned, & 
in which different customs prevail, & they may 
have had no idea of the understanding in this 
district. It is therefore possible, though perhaps 
not probable, that they did not mean to contract 
according to the custom proved (LORD DENMAN, 
C.J.).—CLAYTON v. GREGSON (1836), 5 Ad. & EI. 
302; 6 Nev. & M. K. B. 694; 1 Har. & W. 159; 
4L.J. K. B. 161; 111 EB. BR. 1180. 

Annotations :—Refd. Shore v. A.-G. (1842), 5 Scott, N. R. 

958; Sweeting v. Pearce (1859), 7 C. B. N. S. 449. 

311. .]—KInCHNER v. VENUS, No. 467, post. 

312. -|—The usage or practice of Lloyd’s 
Coffee-house, that persons insuring there are bound 
to admit payment of a loss to them, made by way 
of set-off, between their broker & underwriter, of 
the premiums due to the underwriter, against the 
loss, does not apply where they are not shown to be 
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 eaneaaage A cognisant of such usage.—SWEETING v. 

EARCE (1861), 9 C. B. N. S. 5384; 30 L. J. CG. P. 

109; 5L. T. 79; 7 Jur. N.S. 800; 9 W. R. 343; 

1 Mar. L. C. 184; 142 KE. Rt. 210, Ex. Ch. 

Annctations :—Reld. Bridges v. Garrett (1869), L. R. 4C. P. 
580; Gibson v. Hillstrom (1869), 21 L. T. 302 ; Pearson v. 
Scott (1878), 9 Ch. D. 198; Blackburn v. Mason (1893), 
37 Sol. Jo. 283; Matveieff v. Crossfield (1903), 51 W. R. 
365. Mentd. Catterall v. Hindle (1867), L. R. 2. P. 368; 
Emanuel v, Robarts (1868), 9 B. & S. 121; Grissell v, 
mabey Geb Be PEG, Use, Papk, Mateo 
T. L. R. 187; Bradford v. Price (1923), 02 1. 3. K BOBTE 
313. ——-.|—-ABBOTT v. BATES, No. 744, post. 
314. ——.]— An alleged custom among stock- 

brokers that a member of the London Stock 

Exchange, who has sold shares on the instructions 

of a country broker, who is acting for an un- 

disclosed principal, is entitled to set off against 
the price of the shares a debt due to him from the 
country broker in respect of previous Stock 

Exchange transactions is unreasonable, & therefore 

will not bind the principal of the country broker, 

unless he is proved to have known of the alleged 
custom, & agreed to be bound by it.—BLACKBURN 

v. MASON (1893), 68 L. T. 510; 9 T. L. R. 286; 

37 Sol. Jo. 283; 4 R. 297, C. A. 

Annotations :—Refd. Anderson v. Sutherland (1897), 13 
T. L. R. 163. Mentd. Crossley v. Magniac, [1893] 1 Ch. 594. 
815. .|—A policy of insurance was effected 

on a cargo of tea by an insurance broker on behalf 

of pltf., & deft.,aamember of Lloyd's, subscribed the 
policy. In accordance with a custom at Lloyd’s, 
the broker & deft. had a running account which 
was periodicaliy settled, whereby premiums due 
to deft. were set off as against losses duc to the 
broker. A loss under the policy was thus settled 
in an account. The broker, before paying pltf. 
the sum so due, became bkpt., and pltf. sued deft. : 

—Held: pltf. was not bound by the custom unless 

he knew of its existence, & it lay on deft. to prove 

that pltf. knew of the custom.—MATVEIEFF & Co. 

v. CROSSFIELD (1903), 51 W. KR. 365; 19 T. L. RR. 

182; 47 Sol. Jo. 258 ; 8 Com. Cas. 120. 

316. Express notice.|—Semble: a person 
dealing with Lloyd’s & having no express notice 
of the customs of Lloyd’s regulating the authority 
of brokers is not bound by such customs.—AcCME 
Woop FLoortna Co., LTD. v. MARTEN (1904), 90 
L. T. 313; 20 T. L. R. 220; 48 Sol. Jo. 262; 9 
Com. Cas. 157. 

317. ee marine insurance policy con- 
tained the clause: ‘‘ This policy being issued in 
England all losses & claims arising hereon are to 
be recoverable only according to the custom & 
usages of Lloyd’s unless otherwise stipulated by 
the terms of the policy ’’:—Held: a custom of 
Lloyd’s, whereby the insurers were entitled to 
settle the amount of a claim in account with the 
brokers of the assured, did not bind the assured 
unless the assured knew of the custom.—McCowINn 
LuMBER & Export Co., INCORPORATED v. PACIFIC 
MARINE INSURANCE Co., Lp. (1922), 38 T. L. R. 901. 

Usages relating to insurance.]—See INSURANCE. 

818. Onus of proof of as to knowledge.]— 
MATVEIEFF & Co. v. CROSSFIELD, No. 315, ante. 











(b) When presumed. 
As affecting property in reputed ownership of 
bankrupt.|—-See BANKRUPTCY & INSOLVENCY, 
Vol. V., p. 803, Nos. 6863 et seq. 





of bricklayers, that, in a contract to 
a bricks by the thousand, unless 
kiln count is specified, the method of 
ascertaining the number of thousands 
is by measur the wall. There was 
no evidence that this alleged usage 
was known to deft., & he stated that 
it was not known to him :—Held;: the 


622.—CAN, 
807 iii. — 





alleged usnge was not binding on deft. 
——ALLEN v. DEANE (1910), 14 W. L. R. 


.}—Where a custom is 
purely local, it cannot be taken to 
control or explain a written instrument 
unless it was known to both parties.— 
HOLMAN ¥v. PERUVIAN NITRATE CoO. 


(1878), 5 Kt. (Ct. of Sess.) 657.—SCOT. 


307 iv. .-—~A party cannot avail 
himself of an alleged local rule of 
trade if it is not shown that the other 
party knew of the rule or accepted 
any liability thereunder.—-CooMBs vv. 
MULLER, {1913] E. D. L. 430.—-8. AF, 
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Sect. 8.—Characteristics: Sub-sect. 1, B. (b); sub- 
sect. 2.] 


Implied authority of agent to act according to 
custom or ordinary course of business.]|—See 
AGENCY, Vol. I., p. 308, Nos. 310 et seq. 

Usages of Stock Exchange.]—See Stock Ex- 
CHANGE. 

Usages in relation to insurance.]—See IN- 
SURANCE. 

Effect of usages upon contracts.|—WSce Sect. 6, 

ost. 

819. Usage universal & general—Impliedly 
adopted in contract.]—A lien may be implied either 
from previous dealings between the same parties 
upon the footing of such a lien, or even from a 
usage of the trade so general as that the jury must 
reasonably presume that the parties knew of & 
adopted it in their dealing.—RUSHFORTH vv. 
HADFIELD (1806), 7 East, 224; 3 Smith, K. B. 
221; 103 E. R. 86. 

Annotations :—Refd. Judson v. Etheridge (1833), 3 T 
Mentd. United States Steel Products Co. v. G. 
[1916] 1 A. C. 189. 

320. ———.]—There may be usages which 
will control the general law, if universal & well 
known, upon the principle that every one must be 
presumed to know & to act according to the 
general practice. But to control the law, such an 
usage must be general & consistent with itself 
(Asnorr, C.J.).— Topp v. REED (1821), 3 Stark. 
16, N. P.3 subsequent proceedings, 4 B. & Ald. 210. 


Annotations :—Mentd. Scott v. Irving (1830), 1 B. & Ad. 
605; Barker v. Greenwood (1837), 2 Y. & +. Ex. 414; 
Stewart v. Aberdein (1838), 4 M. & W. 211, Bayley v. 
Wilkins (1849), 7 C. B. 886; Muttyloll Seal v. Dent (1853), 
& Moo. Ind. App. 328; Sweeting v. Pearce (1861), 9 
C. B. N.S. 634; Catterall v. Hindle (1866), L. R.1 C. P. 
186; Pearson v. Scott (1878), 9 Ch. D. 198. 


. 954. 
« AY: 














1.——- .|—HOLDERNESS v. COLLINSON, 
No. 266, ante. 
322. -|—If a party claim a licn on 


plates for his bill for printing from them, in order 
to establish it, he must show a course of dealing 
so general & uniform that persons must be 
supposed to form their contracts tacitly on the 
understanding that there is such a usage.— 
BLEADEN v. HANCOCK (1829), 14 C. & P. 152; 
Mood. & M. 465, N. P. 

Annotation :—Mentd. Steadman v. Hockley (1846), 15 

M. & W. 553. 


323. ——.]—Pltf. was employed to sell 
ground rents by auction, on the terms of receiving 
@ commission of one per cent. on sale. After he 
had advertised the sale, but before the day of sale, 
deft. sold the ground rents by private contract. 
Three auctioneers proved the custom of the trade 
to be, that after an auctioneer was employed & the 

roperty advertised by him, he was entitled to the 
ull commission on a sale being effected, although 
not through his direct agency. The question left 
to the jury was, whether this custom was so 
notorious, that deft. must have known it, & that 
if so, it was engrafted in the contract. The jury 
found for pltf. for the full commission.—RaIny v. 
VERNON (1840), 9 C. & P. 559, N. P. 





Custom AND USAGES. 


$24, ——- ——-.]—R. v. STOKE UPON TRENT 


(INHABITANTS), No. 602, posi. 
25. —— ——.|—HarRison v. AMES, No. 268, 


.|—In the absence of any 
custom, underwriters are liable for injury to a ship’s 
bottom, caused not by the ordinary action of the 
winds & waves, but by their violent action in a 
storm ; and it is doubtful whether evidence of & 
custom that they are not to be liable for injuries 
to the bottom or below the water-line, unless 
caused by striking against the ground, or some 
foreign substance other than water, is admissible 
to control the construction of the policy. 

Such usage must be shown to be so general as 
that it must be taken to be known & submitted to 
by the insured (MELLOR, J.). 

Evidence is not admissible to alter or to control 
the terms of a policy ; a custom not to allow for a 
loss as caused by perils of the seas must be so well 
known & general, as that it} must be supposed to 
have been in the mind of both parties to the policy, 
& they must be deemed to have contracted on 
that footing. It must therefore have been 
notorious & recognised & acted upon, & if it was 
often disputed, & compromised, it cannot have 
been such acustom. <A custom must be reasonable, 
or it cannot be legal, even though general 
(MELLOR, J.). 

A custom must be well recognised & established, 
not a thing done to-day & not done to-morrow, 
not enforced sometimes & sometimes compromised, 
but) something so well understood, that without 
being expressed it attached to every contract of 
this nature (MELLOR, J.).—HARRISON v. UNIVERSAL 
wo INSURANCE Co. (1862), 3 F. & F. 190, 


327, —— ———.|—-Where a clerk is hired at a 
certain sum ‘“‘ per annum” simply, the hiring is a 
hiring for a year, & in absence of a custom to the 
contrary, he cannot be discharged before the end 
of the year. The custom must be gencral, of 
reasonable antiquity, uniform, & sufficiently 
notorious that people would make their contracts 
on the supposition that it exists.—FoxaLL v. 
oe LAND CREDIT Co. (1867), 16 L. T. 





a —— -——.]—NELSON v. Dan, No. 710, 
post. 
329, —— -]—-Where a custom is sought to 





be set up giving an implied leave to a captain to 
stow goods on deck, it is not sufficient to prove 
that the practice is a frequent one. The custom 
must be proved to be so gencral & universal in the 
trade, & in the particular port from which the 
goods are taken that cvery one shipping goods 
there must be taken to know that other people’s 
goods, if not his goods, might probably be stowed 
on deck, & unless such custom is proved a captain 
has no authority to bind any one by a jettison of 
the deck cargo.—NEWALL v. Roya EXxcHANGE 
SHIPPING Co. (1885), 33 W. R. 868; sub nom. 
Dixon v. ROYAL EXCHANGE SHIPPING Co., LrD., 
1T. L. RR. 490, C. A.; affd. sub nom. Rowar 


OR ASST Pa Se er pI 


PART Il. SECT. 8, SUB-SECT. 1.— 
B. (b). 


819i. Usage universal & general— 
Impliedly adopied in contract.}—To 
establish a trade usage it must. appear 
that the usage is so well known & 
acquiesced in that it may be reasonably 
resumed to have been an grew ents 
Pacitly imported by the parties into 
the contract.._-SUMMERS v. COMMON- 
WRALTH (1918), 25 C. L. R. 144.-——-AUS. 


319 i. —— ——.. #— When it is known 
what the general usage of trade is in 


there is 


proof 
BROWN 


& Me 





$19 ii. 


Mad. 4 20.—IND. 
819 iv. 





regard to any branch of business the 

arties are to be looked on as intending 

contract with reference to it unless 

to the contrary.— 
DONELL ¥. 

(1851), 9 U. C. fh. 312.-—CAN. 





trade must be so notorious that 
persons should be held to enter into 
agreements with reference to it.— 
PRICE v. BROWNE (1891), I. L. R. 14 


——, }-WHITCOMBE & 


A sO Re ee a 
Toe vw, TAYLOR (1907), 27 N. ZL. R. 


| 37.—-N.Z. 

: custom it must be proved that a course 
| of dealing has acquired such a noto- 
rely, has been so well established 
& has 
| 
| 
| 
{ 
| 
! 








BROWNE 


become so universal in the 
peor trade, that it must be 
ken to be sueceporsted into any 

; contract that is entered into by the 
ealing in this particular 
business. — IRA. GINGELL, 
a & Co, (1921), E. D. L. 374.— 


-_+—-A custom of 


parties 


Part I1.—Usaaes GENERALLY. 


EXcHANGE SHrepina Co. v. Drxon (1886), 12 


App. Cas. 11, H. L. 
Annotations -~—Retd. Re Sutro & Heilbut, Symons, [1917 
2K. B.348. Mentd. Tancred, Arrol v. Steel Co. of Scotian 
(1890), 15 App. Cas. 125; Diederichsen v. Farquharson 


[1898] 1 Q. B, 150; Shaw v. Symmons, (1917] 1 K. B. 799. 

330. ———- Unless expressly included.]—MOoULT v. 
HAtuipay, No. 202, ante. 

331. ——— Known to ordinary creditors of debtor 

in trade.]|—Re MaTruEews, Ex p. POWELL, No. 428, 
post. 
832. ——— Occasional practice insufficient.|—To 
establish a custom to give the consignee notice 
either of arrival or expected arrival in the New- 
castle trade, it must not be a mere occasional 
practice, but a practice binding upon all; it must 
not be limited, but must be universal & general, 
& applicable to every consignee (COCKBURN, C.J.). 
—HOULDER v. GENERAL STEAM NAVIGATION Co. 
(1862), 3 F. & F. 170, N.P. 

333. ——- ———.]—HAnRISON vv. 
MARINE INSURANCE Co., No. 326, ante. 

334. Known to particular profession or trade.] 
_ —If there is a gencral usage applicable to a par- 

ticular trade or profession, persons employing one 
in such trade or profession will be taken to have 
dealt with him, according to that usage.—-"SEWELL 
v. CoRP (1824), 1 C. & P. 392, N. P. 

885. ——— Contract through agent—Ignorance of 
principal.|—-If there be at a particular place an 
established usage in the manner of dealing & 
making contracts, a person who is employed to 
deal or make a contract there has an implicd 
authority to act in the usual way. 

Pitf., a sharebroker at L., at the request of deft., 
who resided at O., sold for him scrip shares to C., 
a L. broker, which were not delivered on the day 
agreed upon, & C. in consequence bought other 
scrip at the market price, & then claimed & 
received from the pltf. the difference between the 
contract & the market price. It was the usage 
amongst brokers at L. to be responsible, to each 
other, upon such contracts, of which usage deft. 
was cognisant :—Held: deft. was liable for such 
difference. Semble: he would be bound by such 
usage, though he might not be cognisant of it. 

_A person who authorises another to contract for 
him, authorises him to contract in the usual way.— 
BAYLIFFE v. BUTTERWORTH (1847), 1 Exch. 425; 
5 Ry. & Can. Cas. 283; 17 L. J. Ex. 78; 10 
L. T. O. S. 167; 11 Jur. 1019; 154 BE. R. 181. 


Annotations :—-Refd. Pollock v. Stables (1848), 12 Q. B. 765; 
Pycoting v. distay. peso, eat oe pF vata ‘. aes v. 
ings Th .) e e Ad e e eo F ° 
Rand (1848). 17 L. J. Ex. 146 a Peep g 


See, further, AGENCY, Vol. L., p. 308, Nos. 310 


UNIVERSAL 








et seq. 
336. -|—PLAICE v. ALLCOCK, No. 593, post. 
337. -]—Payment of freight was provided 


for in a charterparty at the rate of “75s. per ton 
of fifty cubic feet delivered for cotton or wool,”’ 
for the carriage of a cargo of cotton between 
Bombay & Liverpool. Before putting the bales 
of cotton on board at Bombay they are subjected 
to great pressure, & on being taken out of the hold 
of the vessel they expand to a considerable extent. 
Freight was claimed by pltf. on the measurement 
of the bales taken after they were unloaded at 


eee 
PART II. SECT. 3, SUB-SECT. 2. 


840i. EHesential to validity of usage. tk 
shown 


Niele the custom alleged is not future :-—~Held : 


& pltf. sued for an injunction restraining 
them from exercising 
the right of burial 
claimed by defts. was not an easement 
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Liverpool, which considerably exceeded the 
measurement as taken at Bombay. At the trial 
it was proved that it was the custom in the Bombay 
trade, under charterparties similarly worded, to pay 
freight on the measurement of goods taken before 
shipment. But it was not directly shown that 
pltf. was cognisant of such a custom :—Held: 
the evidence of usage was properly admitted, & 
parties entering into a contract connected with & 
particular trade must be presumed to be cognisant 
of the usage connected with it.— BUCKLE v. KNooP 

(1867), L. R. 2 Exch. 125; 36 L. J. Ex. 49; 16 

L. T. 231; 15 W. R. 588; 2 Mar. L. OC. 491; 

affd., L. R. 2 Exch. 333, Ex. Ch. 

338. Need not be known to general public. ] 
—In order to establish a custom it is sufficient 
to prove that it is known to the whole trade, 
& it need not be proved that the custom is 
notorious to the public generally.—Re CousToN, 
Ex »p. WatTKINS (1873), 8 Ch. App. 520; 42 
L. J. Bey. 50; 28 L. T. 793; 21 W. R. 530, 
LC. & L. J. 





Annotations :—Consd. Re Couston, Ez p. Vaux (1874), 9 
Ch. App. 602 ; ee ee D. 603, n.; He Matthews, 
Ex p. Powell (1875), 1 Ch. D. 501. Mentd. Re Jones, 


Ex p. Lovering (No. 2) (1874), 9 Ch. App. 621; Ae Cohn, 
Ex p. Cohen (1878), 38 L. T. 884; Harris v. Truman (1881), 
7 Q. B.D. 340; Re earker, Hz p. Turquand (1885), 1 
- B. D 636; Colonial Bank v. Whinney (1886), 11 
App. Cas. 426; Re Goetz, Jonas, Ex p. Trustee, [1398] 
1 Q. B. 787; Sharman v. Mason, (1899] 2 Q. B. 679; Re 
Watson, Hz np. Atkin, [1904] 2 K. B. 753; Hollinshead ». 
Higan, [1913] A. C. 564; French v. Gething, [1922] 1K. B. 


339. & persons likely to be creditors.|— 
A custom must be well proved & shown to be 
known not only to persons in the same trade, 
but to others who are likely to be creditors. A man 
could not make a custom for himself (per Cur.).— 
Re Hinu (1875), 1 Ch. D. 503, n. 

Powell (1875), 


Annotations :-—Consd. Re Matthews, Ka p. 
1 Ch. ys fhe Refd. Re Rose, Hx p. Linnell (1888), 4 
ade 





SuB-sSEcT. 2.—CERTAINTY. 


Usages of Stock Exchange.]—See Stock Ex- 
CHANGE. 

As to particular usages.|—Sce Part III., post. 

340. Essential to validity of usage.|—~The usage 
of a trade must be certain & uniform, to make 
it binding on transactions in such trade. 

Kvidence admitted of usage in the cloth trade 
for goods to be sent for inspection——Woop v. 
Woop (1823),1 C. & P. 59, N. P. 

341. ———.]—-PLAICE v. ALLCOCK, No. 593, post. 

342. ——.|-—FoxaLL v. INTERNATIONAL LAND 
CrEpD1itT Co., No. 327, ante. 

843. -]|— DAUN v. CiTy OF LONDON BREWERY 
Co., No. 597, post. 

344. -|—ABBOTT v. BATES, No. 744, post. 

345. ———.]—-NELSON v. DAHL, No. 710, post. 

346. .|—A contract in writing for the sale 
of barley at an agreed price per bushel provided 
that the barley at the time of shipment under the 
contract was to be ‘‘ about as per sample,” & 
contained an arbn. clause. The buyers having 
rejected the barley for inferiority to the sample, 


$40 iii. -+-A custom of trade 
must be definite & certain.—HOGARTH 
& SONS v. LEITH COTTON SEKD QIL Co., 
[1909] S. C. 955.—SCOT. 

















this right in 





certain it is not binding.— 
PRIOE v. , _but_ a customary ht, which, being 
Mad. 420, iNO (1891), I. L. R. 14 | -congned to a limited class of persons e. Where custom doubtful. }— 
7 & a limited area of land, was sufficient! Where a custom of trade is doubtful 

Mot. ——-—-. }}~-Where a section of the | certain to be rec d as a vali the ct. is thrown upon the general 

ahomedan community had been for | local custom.—MOHIDIN. %. SHIV- | principle of law.—ANDERSON ». LAUTIK 
thee, years in the habit of burying LINGAPPA (1899), I. L. R. 23 Bom. | & Co. (1853), 1 W. R. 268.—SCOT. 
their dead near a darga in pltf.’s land, | 666.—IND. 
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Sect. 8.—Characteristics: Sub-sects. 2 & 8.] 


the sellers relied before the arbitrator upon a 
custom of the London Corn Exchange, applicable 
to such contracts, by which the buyer was not 
entitled to reject for difference or variation in 
rane unless the same was excessive or unreason- 
able, & was so found by arbn. under the contract. 
The arbitrator found that the barley was not 
‘* about as per sample,”’ so as to entitle the sellers 
to insist upon payment of the full contract price 
without any allowance; but that the inferiority 
was not excessive or unreasonable, nor so great as 
to amount to a difference of description, & he 
awarded that the buyers were not entitled to 
reject the barley, but must accept it with an allow- 
ance in price in respect of the inferiority :—Held : 
the custom was good in law, not being unrcason- 
able or uncertain or in contradiction of the 
written contract, & the award must therefore be 
upheld. 
The fact that this custom depends in its operation 
upon what the tribunal which has to deal with it 
thinks to be reasonable does not make it in law 
uncertain so as to prevent any effect being given 
to it (CHANNELL, J.).—Re WALKERS, WINSER & 
Hamm & Suaw, Son & Co., [1904] 2 K. B. 152; 
713 L. J. K. B. 825; 90 L. T. 454; 53 W. R. 79; 


20 T. L. RK. 274; 48 Sol. Jo. 277; 9 Com. Cas. 
174. 
347. -}—DEVONALD v. RossER & SONS, 





No. 803, anile. 

See, also, AGRICULTURE, Vol. 1I., p. 32, No. 183; 
Bints OF EXcHANGE, PROMISSORY Notes & 
NEGOTIABLE INSTRUMENTS, Vol. VI., p. 11, No. 18. 

348. Degree of certainty—-As certain as written 
contract.|—NELSON ». DAH, No. 710, post. , 

849. Variation in different localities.|—Hol.pDER- 
NEss v. COLLINSON, No. 266, ante. 


Sun-secr. 3.—REASONABLENESS. 


Particular usages.|——Sec Part III., post. 

Usages of Stock Exchange.;—See Srock Ex- 
CHANGE. 

350. Essential to validity.|—A custom of a 
articular country has very little effect against 
oreigners, unless it is reasonable & just.—UvGNACc 
(1832), 2 Ilag. Adm. 377. 

Annotations :-—Refd. The QGlonmanna (1860), Lush. 115. 


Mentd. The Heart of Oak (1841), 1 Wm. Rob. 204; The 
Grapeshot (1870), 22 L. T. 376. 


351. -|—(1) A custom or usage of trade 
must, to be binding, be reasonable, & is not so if 
it is such as honest & right-minded men would 
deem unfair & unrighteous. 

(2) Semble: a usage in the undertaking business, 
that undertakers should in each funeral charge the 
entire original cost of certain articles of funeral 
feature used, although they might be used at 
other funerals, is unreasonable & so unfair & 
improper that reasonable, honest & right-minded 
men would not adopt it.— PAXTON v. COURTNAY 
(1860), 2 F. & F. 131, N. P. 

Annotation »— Asto (1) Apld. Produce Brokers Co. v. Olympia 

Oil & Cake Co., [1916] 2 K. B. 296. 

352. -| HARRISON v. UNIVERSAL MARINE 
INSURANCE Co., No. 326, ante. 

3538, ——-.]—PLAICE v. ALLCOCK, No. 598, post. 


PART II. SECT. 3, SUB-SECT. 38. 
350 i. Hssential to validity.}—A cus- 
tom which allows-a broker to deviate 
from his instructions is unreasonable, 
& the cts. will not enforce it.—ARLAPA 
NavaK v. Narsit Kissavyr & Co. 














eee 





(1871). 8 Bom, A. C. 
f. Test of reasonableneas.J—A trade 

custom that delivery of goods 

particular mills need 

until a reasonable time, 

the vendor to obtain the goods from 


Custom AND USAGEs. 


354. To bind party ignorant of usage.|— 
ROBINSON v. MOLLETT, No. 270, ante. 

355. ——.|—In an action for negligence 
in not making a binding contract for the sale of 
shares, deft. relicd upon a custom of the Bristol 
Stock Exchange to sell shares without complying 
with 30 & 31 Vict. c. 29 :—Held: such a custom 
was unreasonable & illegal, & was not binding on 
pitf., &, therefore, deft. was liable for the amount 
which pltf. would have received for the shares if 
the contract of sale had been binding. 

Customs must be lawful in order to be binding ; 
that is, they must be customs which can be incor- 
porated into contracts without violating the law. 
Deft. could not, by disregarding the Act of Parlia- 
ment, profess to make a contract, & then say, 

| ‘‘ This is not a contract, & the custom justifies me 
| in disregarding the Act ’’ (LORD COLERIDGE, C.J.). 
the custom sought to be enforced is not legal 
' & reasonable, the person who does not know of its 
existence is not bound by it ; he cannot be assumed 
to take upon himself an illegal custom (BRET?T, 
| ]..J.).—-NEILSON v. JAMES (1882), 9 Q. KB. D. 546; 
511. J. Q. B. 369; 46 L. T. 791, C. A. 
enn nee :—Folld. Perry v. Barnett (1885), 15 Q. B. D. 














356. eae proposition that a person 
who directs another to deal upon a particular 
market is to be treated as if he knew the rules of 
that market, has been adopted in the law to some 
extent, but certainly not to this extent, that 
however unreasonable or illegal they may be, he 
aay to be treated as if he knew them (Brett, 

R.). 

The cts. have always taken upon themselves to 
consider whether a custom is or not within the 
bounds of reason, & if the custom is reasonable the 
cts. have said they will not recognise it as binding 
on people who do not know it & who have not 
consented to act upon it (BRETT, M.R.).—PERRY v. 
BARNETY (1885), 15 Q. B. D. 3883; 54 L. J. Q. B. 
466; 531. 7.585; 1'T. L. R. 580, C. A. 

357. —-— -—-—.|—A person who employs a 
broker to sell shares on the Stock Exchange 
authorises such broker to make a contract of sale 
in accordance with the rules & regulations there 
in force, & undertakes to indemnify the broker 
against any liability incurred by him under those 
rules, unless the rules relied on by the broker are 
either illegal or unreasonable & not known by the 
principal. 

lt may be that deft. did not know all the rules, 
but he knew that the Stock Exchange was a 
market, & he knew, or ought to have known, the 
rule by which pltfs. must make the contract in 
their own names, & in so doing make themselves 
personally liable as principals. Deft. must, there- 
fore, by implication, be taken to have authorised 
pltfs. to make themselves liable, according to 
the rules of the Stock Exchange, to all the con- 
sequences resulting from those rules, unless any 
rule could be held by the ct. to be illegal, or un- 
reasonable & not known in fact by him. If the 
rule were illegal it could not bind deft., & if it 
were unreasonable, although it might make the 
broker, it would not make deft. liable if he did not 
know of it (LorpD Esuer, M.R.).—HARKER v. 
mee (1887), 57 L. J. Q. B. 147; 47. L. R. 
Ani ation >—Folld. Smith v. Reynolds (1892), 66 L. T. 





19.—IND. those mills has elapsed from the 
receipt of the purchaser’s specification, 
is not unreasonable.—Ross BROTHERS, 
re cad & Co., [1917] 2 I, R. 


from 
not be made 
to enable 


Part IT.—Usacres GENERALLY. 


358. ——__ ———-.]—-REYNOLDs v. SMITH (1893), 
9T. L. R. 494, H. L.; affg. S. C. sub nom. SMITH 
»v. REYNOLDS (1892), 66 L. T. 808, C. A. 

359. .|—A bill of lading, incorporating 
conditions of a charterparty, provided: ‘‘’ 








Time 
for discharging at destination shall be according to 
the custom of the port for steamers at the port of 
discharge, demurrage, if incurred, to be paid by 
consignees at the rate of fourpence sterling per 
gross register ton per day.” An alleged custom was 
set up to the effect that the consignee could not 
be required to take delivery at a faster rate than 
about 500 tons per day at the port of Bristol for 
River Plate grain cargoes. A vessel discharged 
a grain cargo under the above bill of lading at 
Avonmouth Dock, Bristol. The alleged custom 
had been a matter of dispute for years. The 
facilities of discharge as regards ships & the three 
docks in the port of Bristol had increased since the 
origin of the alleged custom. The rate of dis- 
charge in fact was often in excess of 500 tons per 
day :—Hield: (1) no such custom now existed at 
Bristol for grain steamers generally or for River 
Plate grain steamers; (2) the charterparty must be 
read as ‘‘ custom, if any, at the port of discharge ”’ ; 
(3) when acustom relates directly to the obligations 
of parties under certain circumstances it must, 
in order to be valid & to be binding on parties who 
do not know of the existence of the custom as a 
fact, be reasonable; (4) the custom was quite 
inapplicable to the state of things at present 
existing & that there was no such settled & 
established practice in the port as to satisfy the 
words of the charterparty; (5) if the custom 
applied to the altered circumstances, it was 
unreasonable ; (6) contracting out of a custom 
might become so gencral as to destroy the custom ; 
(7) when a custom becomes the exception & not 
the rule. there is no longer a custom.—ROPNER & 
Co. v. STOATE, HosEGooD & Co. (1905), 92 L. 'T’. 


328; 21 T. L. R. 245; 49 Sol. Jo. 262; 10 
Asp. M. L. C. 32; 10 Com. Cas. 73. 
Annotations :—Generally, Mentd. Akt. Hekla v. Bryson, 


Jameson (1908), 100 L. T. 
(1916), 115 LL. T. 227. 


360. .|— DUNBAR v. CARDIFF PHILIIARMONIC 
MUSIC-HALL Co. (1893), 9 T. L. RR. 461. 


155; Baird v. Price, Walker 








361. .|—-DEVONALD v. RossER & Sons, 
No. 303, ante. 
362. ———.|—A custom must be reasonable, & 


it is absolutely unreasonable to say that parties 
who sign their names to a document containing 
the terms of the contract between them should 
be permitted to say that a clause in that document 
does not form part of the contract because there 
is a custom by which it can be disregarded 
(ScRUTTON, L.J.).—LEOPOLD WALFORD (LONDON) 
v. AFFRETEURS REUNIS SOCIETE ANONYME, [1918] 
2K.B. 498; 119 L. T. 608; sub nom. WALFORD (L.) 
(LONDON), Lrp. v. AFFRATEURS REUNIS Socitth 
ANONYME, 87 L. J. K. B. 12153 affd. sub nom. 
AFFRETEURS REUNIS SOCIETE ANONYME v. 
rae WALFORD (LONDON), LTD., [1919] A. C. 
Annotation :— Pal p 5 

a a ag Mentd French v. Leeston Shipping Co. (1921), 

363. —--—.]—-By a charterparty made in London 
deft. engaged to ship on board pltf.’s vessel at 
Bombay a full cargo at a certain price per ton, 
cotton to be calculated at fifty cubic feet per 
ton, & other goods according to the scale of 
tonnage of the Kast India Co. In. an action of 
assumpsit for the freight:—Held: (1) it was 
competent to deft. to give evidence of a custom at 


368 i. —— Adoption by honest fair- 
minded men.}—A trade usage rule must | 





fair-minded man 


be reasonable, & such as any honest 
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Bombay to calculate the freight upon a measure- 
ment of the bales of cotton immediately after they 
had been submitted to hydraulic or other pressure, 
so as to reduce them to the smallest practicable 
bulk ; (2) it was competent to pltf., in order to show 
the unreasonableness of the alleged custom, to 
give evidence inreply, that the cotton had increased 
in bulk 15 per cent. upon the screw measurement 
by the time it was put on board the vessel.— 
BOTroMLEY v. FORBES (1838), 5 Bing. N. C. 121; 
1 Arn. 431; 6 Scott, 866; 8 L. J. C. P. 85; 2 
Jur. 1016; 132 HK. R. 1051. 

Annotations :—As to (1) Folld. Buckle v. Knoop (1867), 
L. R. 2 Exch. 125. Generally, Refd. Grissell v. Bristowe 
(1868), L. R. 3 C. P. 112. entd. Robertson v. Jackson 
(1845), 2 C. B. 412; Kirchner v. Venus (1859), 12 
Moo. P. C. C. 361. 

364. Question of law.]—The reasonableness or 
unreasonableness of a custom is a question of law 
for the ct. & not a question of fact for the jury 
(LINDLEY, J.).—-BRADBURN v. FOLEY (1878), 3 
» P. D. 129; 47 l. J. Q. B. 3381; 38 L. T. 
421; 42 J. P 344; 26 W. R. 423. 

Srila ns :—Refd. Devonald v. Rosser, [1906] 2 K. B 


728. Mentd. Mansel ». Norton (1883), 22 Ch. D. 769; 
Priestley v. Stone (1888), 4 T. L. R. 730. 


365. .]|— PERRY v. BARNETT, No. 356, ante. 

See, also, AGRICULTURE, Vol. II., p. 12, No. 48. 

366. Test of reasonableness — Prejudicial to 
eee ee proved a custom for public ware- 
housekeepers in London to have a general licn 
on all goods from time to time housed in their 
warehouses, for & in the name of the merchants 
or other persons by whom such public warehouse- 
keepers are employed, for all money or any balance 
theredf due from such merchants or other persons 
to such warehousckeepers for expenses incurred by 
them about goods consigned from abroad. On 
motion to enter judgment non obstante veredicto :— 

Held: the custom was bad. 

It appears to us that such a custom is at once 
unreasonable & unjust, & therefore bad in law. 
It is a custom which is obviously prejudicial in a 
direct manner, & in a very high degree, to foreign 
trade (TINDAL, J.).—LEUCKHART v. COOPER (1836), 
3 Bing. N. C. 99; 2 Ifodg. 150; 3 Scott, 5215; 6 
L. J.C. P. 131; 132 E.R. 347. 

Annotations :—~Refd. Dresser v. Rosanquet (1862), 32 
L. J. Q. B. 57. Mentd. Jaulercy vo. Britton (1837), 3 
Iiodg. 93; Kaltenbach v. Lewis (1883), 24 Ch. D. 54; 
Ree Catford, Kx p. Carr v. Ford & Canning (1894), 13 
W. RR, 159. 

367. Long continuance.|-—THe HARRIOT 
(1842), 1 Wm. Rob. 489; 1 Notes of Cases, 613; 
6L. T. 194. 

368. ——— Opinion of honest & right-minded 
men.|— PAXTON v. CoURTNAY, No. 351, ante. 

369. —~-—.|—-A trade custom is not reason- 
able unless it be fair & proper, & such as reason- 
able, honest & fair-minded men would adopt. 

Before the ct. can say that a custom, not sought 
to be introduced against an ignorant purchaser, 
but known to both parties to the contract, is un- 
reasonable, it has to say that that custom out- 
rages justice & common sense.—PRODUCE BROKERS 
Co., Lrp. v. OLYMPIA Orn & CAKE Co., Lrp., [1916] 
2K. B. 296; sub nom. OLYMPIA O1n & CAKE Co. 
v. PRODUCE BROKERS Co., 85 L. J. K. B. 1695 ; 
114 L. T. 944; 13 Asp. M. L. C. 393, D. C.; affd. 
sub nom. PRODUCE BRroKErs Co., LTD. v. OLYMPIA 
Orn & CAKE Co., Lrp., [1917] L K. B. 320, C, A. 
Annotations :—Mentd. Olympia Oil & Cake Co. 4. 

Macandrew, Moreland (1 18), 16 L. G. R. 745; Westucott 

v. Hahn, (1918] 1 K. B. 495; Manbre Saccharine Co. 


v. Corn Products Co., (1919) 1 K. B. 198; Clark v. Cox, 
McKuen, (1921] 1 K. B. 139. 


370. General convenience of all parties 

















— 


MEYERTHAL v. BAXTER, [1916] O. P. D. 
122.—S. ry 


would adopt.— 
D 
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Sect. 3.—Characterisiics: Sub-sects.8 & 4. Sect. 4: 
Sub-sect, 1.] 


engaged in branch of trade.|—A general usage 

founded on the general convenience of all parties 

engaged in a particular department of business can 

never be said to be unreasonable (COCKBURN, C.J.). 

-—-GRISSELL v. BRISTOWE (1868), L. R. 4 C. P. 36; 

- ee C. P. 10; 19 L. T. 390; 17 W. R. 123, 
x. Oh. 


Annotations :—Consd. Duncan v. Hill (1871), L. R. 6 Exch. 
255; Maxted v. Paine (1871), L. R. 6 Exch. 132. Refd. 
Hodgkinson v. Kelly (1868), L. R. ‘ on v. 
Waite (1868), L. R. 6 Kg. 165; Coles v. Bristowe (1869), 
4 Ch. App. 3; Bo v Shepherd (1871), 40 L. J. Q. B. 

129; Merry v. Nickalls (1872), 7 Ch. App. 733. Mentd. 

Dickenson v. Jardine (1868), L. R. 3 C. P. 639°; Sheppard 

v. Murphy (1868), 16 W. Kt. 948; Torrington v. Lowe 

(1868), 19 L. T. 316; Davis v. Haycock (1869), L. R. 4 

dixch. 373; Street v. Morgan (1869), 21 L. T. 432; Allen». 

Sa ae L. RK. 5 Q. B. 478; Dent v. Nickalls (1873), 


371. ——— Unduly favourable to one party— 
Unknown to other party.|—-RoOBINSON v. MOLLETT, 
No. 270, ante. 

872. Preference given to one class of 
trade.|—-Sra 8.S. Co., Lrp. v. PRICE, WALKER & 
Co., Lrp., No. 416, post. 

878. Custom to treat part of contract as not 
being within contract—Unreasonable.|— LEOPOLD 
WALFORD (LONDON) v. AFFRETEURS REUNIS 
SocleTpn ANONYMR, No. 362, ante. 

See, also, AGENCY, Vol. I., pp. 572, 575, Nos. 
2148, 2171. 





SUB-sEcT. 4.—LEGALITY. 

Particular usages.]|—See Part III., post. 

Usages of Stock Exchange.|—See Srocx Ex- 
CHANGE. 

374. Cannot contravene general law.]—PoTTER 
v. PEARSON (1702), 2 Ld. Raym. 759; Holt, K. B. 
33; 1 Salk. 129; 92 E.R. 7. 

Annotations >—Mentd. Brown v. Marsh (1721), Gilb. Ch. 


154; Smith v. Abbot (1741), 2 Stra. 1152; Walmsley v. 
Child (1749), 1 Ves. Sen. 341. 


375. ——~.]~—-The usage of a particular district 
cannot vary the general law.—R. v. SALTREN 
(1784), Cald. Mag. Cas. 444. 

376. -|—All ancient customs & prescrip- 
tions are to be considered with reference to the 
rules of the common law. If found to be repugnant 
to those rules & contrary to law on any ground, 
they have always been held to be invalid; & an 
Act of Parliament, confirming in general terms, 
the ancient usages & customs of a city must be 
considered to confirm those only which have not 
such repugnance & contrariety (LORD TENTERDEN, 
C.J.).—R. v. LONDON CoRPN. (1829), 9 B. & C.1; 
4 Man. & Ry. K. B. 36; 1L. J. M. C. 10; 109 


Annotation :—Refd. Scales v. Key (1840), 11 Ad. & El. 819. 


377. he le v. GREAT INDIAN 
PENINSULA Ky. Co., No. 466, post. 


PART II. SECT. 8, SUB-SECT. 4. _ party walls, 
vis i. Cannot contravene general law.] 














being contrary to the 
general principles of law, not admitted. 


Custom AND USAGES. 


378, ———.|—The superior cts. have at all 
times investigated the customs under which 
justice has been administered by local jurisdictions, 
& unless they are found to be consonant to reason 
& in harmony with the principles of law, they have 
always been rejected as illegal (POLLOCK, O.B.).— 
Cox 7. LONDON CoRPN. (1862), 1 H. & C. 338; 82 
L. J. Ex. 64; 6L.T. 497; 27 J. P. 248; 8 Jur. 
N. S. 542; 10 W. R. 694; 158 E. R. 916; affd. 
(1863), 2 H. & C. 401, Ex. Ch.3; sub nom. LONDON 
Coren. v. Cox (1867), L. R. 2 H. L. 239, H. L. 

} — . At d v. Sellar (1879), 4 Q. B. D. 
A tea aoe re Wobster (1863 8 J a N. 8. 

1047; Morris v. Lantour, Cox, etc. (1864), 3 New Rep. 

475; Frith v. Guppy (1866), L. R. 2 C. P. 32; Shea v. 

United Sick & Burial Soc. of St. Patrick (1867), 16 W. R. 

84; Jacobs v. Brett (1875), 44 L. J. Ch. 377; Oram v. 
Brearey (1877), 2 Ex. D. 346; fn ppleiord v. Ju 
1878), 47 L. J. Q. B. 615; London City Corpn. v. London 

oint-Stock Bank (1881), 50 L. J. Q. B. 594: St. Magnus- 
the-Martyr, etc., Parochial Church Council v. London 

Diocese Chancellor, [1923) P. 38. 

379. -|—MEYER Vv. No. 461, 
post. 

380. |—If a custom prevailing in a ct., 
which, though an inferior ct., is still a ct. of law, 
if inconsistent with law cannot prevail, surely the 
same rule must apply to a practice of average 
adjuster. When a practice of this kind is brought 
to the test of legal decision & is found .to be 
erroneous & inconsistent with law, it cannot be 
permitted to override the law & acquire the force 
of law (COCKBURN, C.J.).—ATWOOD v. SELLAR & 
Co. (1879), 4 Q. B. D. 842; 27 W. Wt. 7263; sub 
nom. ATTWOOD v. SELLAR, 48 L. J. Q. B. 465; 41 
L. T. 83; 4 Asp. M. L. C. 1583; affd. (1880), 
5 Q. B. D. 286. 

Annotations :—Refd. Pirie v. Middle Dock Co. (1881), 44 

L. T. 426. Mentd. Whitccross Wire Co. v. Savill (1882), 

8 ve B. D. 653; Svendsen v. Wallace (1885), 10 App. Cas. 

404; Assicurazioni Generali & Schenker v. S.S. Bessie 
Morris Co. & Browne (1892), 61 L. J. Q. B. 754; Anglo- 
Argentine Live Stock & Produce Agenc 


v. Temperley 
Shipping Co., [1899] 2 Q. B. 403; S.8S. Balmoral Co. v. 


Marten, [1901] 2 K. B. 896 ; S.S. Carisbrook Co. v. London 

& Provincial Marine & General Insce. (1901), 50 W. R. 42 ; 

The Leitrim, [1902] P. 256; Hamel v. Peninsular & 

Oriental Steam Navigation Co., [1908] 2 K. B. 298; 

heey ie Royal Commission on Sugar Supply, [1922 

381. ——— Unless expressly imported into con- 
tract.|—Pltf. shipped bark on board defts.’ general 
ship, under a bill of lading, by which average, if 
any, was to be adjusted according to British cus- 
tom. When the ship was about to sail a fire broke 
out in the forehold, & a hole was cut in the side 
of the ship, & her fore compartment being thereby 
filed with water, the fire was extinguished. If 
this course had not been adopted the cargo on board 
would in all probability have been destroyed, & 
the ship seriously damaged. Pltf.’s bark was 
destroyed by the water poured into the ship. In 
an action for general average contribution in 
respect of the destruction of pltf.’s bark, it was 
found, in addition to the above facts, that it is 





DRESSER, 





direct conflict with Orders in Council 
None pursuant to Meat & Canned 


as —SANDERS v. DUDGEON (1832), 4 oods Act, 1907, & because it not 
nie at cone y to a settled Se. Jur. 234.—SCOT. honest & fair dealing, in so ¥. at 
rinciple of law is not_ admissible. least, as the consuming public was 
ARDY € DAKEE 0: TAMBANES & 374. ——.]}--FREEMANV.STANDARD concerned: & deft. was justified in 
MoNaB (1847), James, 432,— CAN. BANK OF SouTH AFRicA, LTD., [1905] refusing the goods. — WENTWORTH 
374 il. -}-—A usage of clergyman T. H. 26.—S. AF. ORCHARD Co., LTD. », MERCHANTS 


of different dioceses to occasionally 
assist one another & preach without 
the bishop’s license, of no avail 
against inhibition.—-DOoWNn (Bp.) 


v_ MILLER (1861), 111. Ch. R. App. 1.— k apole 


tins labelled 





$74 iii. ——-.}—-Down, Connork & “Annie & Raspberry,” & “Apple & 
DROMORE aa hg POTTER (1861), 13 ‘Aneoeted.” Dett. r yotused fa take 
Ir. Jur. 197.— IR. delivery, & pltf. sued for the price :-— 
874 iv. ——.}—A local custom ina JHeld: effect could not be given to 


burgh as to increasing the height of 


g: Or Orders in Council.}— 
Deft. ordered from pitf. jam designated 
respectively ‘* Strawberry 
berry & Apple,’? & ‘ Assorted 
Pitf. delivered the jam in 

“Apple & Strawberry,” 


evidence of usage because it was in 


CONSOLIDATED, LYrv., [1922] 1 W. W. R. 
291.—-CAN. 


& Apple,” h. Usages having immoral 
tendency.j—-Amo Mahomedan Kan- 
chana, practices relating to their holding 
& inheritance of property, having an 
immoral tendency are not recognisable 
as customs, or enforceable as law.— 
GHaSsITI v. UMRAO JAN, GHASITI Uv. 
Jaa@cu (1893), I. L. R. 21 Cale. 149, 
L. Rk. 20 Ind. App. 193.—IND. 
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the practice of British average adjusters to treat 
a loss so caused as not a general average loss :— 
Held: whether or not the loss was, according to 
the gencral law of England, the subject of general 
average contribution, pltf., by the terms of the 
bill of lading, had made the admitted practice of 
British average adjusters part of the contract, & 
he was bound by it, even if different from British 
law.—STEWART v. WEST INDIA & PaciFic S.S. Co. 
(1873), L. R. 8 Q. B. 362; 42 L. J. Q. B. 191; 28 
L. T. 742; 21 W. R. 953; 2 Asp. M. L. C. 32, 


Ex. Ch. 
Annotations :—-A Id. soar tger Australasian Inace. ie 874), 





L. R. 9 C. P. 460. nsd. Pirie v. Middle Dock Co. (1881), 

44 L. T. 426. Refd. Atwood v. Sellar (1880), 5 Q. B. D. 

286; Whitecross Wire Co. v. Savill (1882), 8 Q. B. D. 653. 

382. ———_.|—-GOODWIN v. RoBARTs, No. 31, 
ante. 

383. J|—Semble: a usage which would 


confer a general authority upon a partner in a 
trading firm to accept for the firm bills drawn in 
blank would be bad as being against the law.— 
HoGartu v. LarHam & Co. (1878), 3 Q. B. D. 643 ; 
a a J. Q. B. 339; 39 L. T. 75; 26 W. R. 388, 
Annotations :—Mentd. Baxendale v. Bennett (1879), 40 
L. T. 23; London & South Western Bank v. Wentworth 
(1880), 5 Ex. D. 96; France v. Clark (1884), 26 Ch. D. 
257; Oakley v. Boulton, Maynard (1888), 5 T. lL. R. 60; 
Faulks ». Atkins (1893), 10 T. L. R. 178; Watkin »v. 
ee ), 35 L. T. 483; Herdman v. Wheeler, [1902] 


_ 384. Decided cases.|—A usage, though not 
immemorial, for farm tenants in a particular 
locality to cultivate their farms in a special manner, 

may be read into the contract between such a 

tenant & his landlord, if not repugnant to any- 

thing in the contract or contrary to the law as 

fixed by statute or decided cases (Kay, L.J.).— 

DasHwoop v. Maanrac, [1891] 3 Ch. 306; 60 

L. J. Ch. 809; 65 L. T. 811, C. A. 

Annotations :—Mentd. Re Chaytor, [1900] 2 Ch. 804; Pardoe 
v. Pardoe (1900), 82 L. T, 547; Chaytor v. Trotter (1902), 
87 L. T. 33; Re Trevor-Batye’s Settlmt., Bull v. Trevor- 
Batyo, [1912] 2 Ch. 339; Re Hall, Hall v. Hail, [1916] 
2 Ch. 488; Lloyd-Jones v. Clark-Lloyd, (1919] 1 Ch. 424. 
385. ——.|—-Sea S.S. Co., Lip. v. PRIc#, 

WALKER & Co., Lrp., No. 416, post. 

386. Cannot contravene statute.|—No custom 
can be good which is against an Act of Parliament 
(Cook, C.J.).—GREENWAY & BarkKeEnr’s CASE 
(1612), Godb. 260; 78 E. R. 151. 

387. -|—R. v. Hoaa, No. 561, post. 

388. Except in case of necessity.)—THE 
SYLPH (1854), 2 Spinks, 75; 164 EB. R. 315. 

_ 389. -]—No local custom can prevail to 

justify a deviation from 17 & 18 Vict. c. 104, 

ss. 297 & 298.—THE HAND OF PROVIDENCE (1856), 

Sw. 107; sub nom. THE MEDORA v. THE HAND OF 

PROVIDENCE, 5 L. T. 462. 

390. —-—.|—17 & 18 Vict. c. 104, s. 297, is not 
to be controlled by any custom resting on mere 
convenience of public officers, as custom-house 
officers, in the discharge of their duties.—THE 
SEINE (1859), Sw. 411; 5 Jur. N.S. 298. 


Annotation :—Mentd. Grill v. Ge 
Co, (1868), L. He 3. P. 478. Om Serew Colitery 


391. ———.]-NEILSON v. James, No. 355, ante. 
892. ———.]—DasHWwoopD v. MAGNIAC, No. 384, 


ante. 
.J}—Pltf., a butcher, bought the 














393, 
carcase of a pig from defts., meat salesmen in the 
eure Meat Market, London. He exposed it for 
r e in his shop in ignorance of the fact that it was 

uberculous & unfit for human consumption, & it 
was seized by a sanitary inspector, ad: 


° contravene statute 
No custom oan be admit a 
the provisions of the Liditacion aoe 








4.— e 


judged as | Determinable by jury.]—Pitf. r 


MOHANLAL JECHAND ¥v. AMRA 
Decuanns (1878), I. L. R. 3 Bom. 
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unfit for human food by a magistrate, & thereupon 
destroyed. Proceedings were then taken against 
et who was fined £20 & costs under blic 

ealth (London) Act, 1891 (c. 76), s. 47 (2), for 
exposing the carcase for sale on his premises. 
He then brought this action claiming damages, 
relying on the implied condition contained in 
Sale of Goods Act, 1893 (c. 71), s. 14 (1), that the 
carcase should be reasonably fit for the purpose 
for which he bought it, namely, for resale for 
human food. Defts. contended that by a custom 
of the market, of which there was evidence, the 
condition or warranty implied by law was excluded. 
The judge refused to leave the question of custom 
to the jury, & directed them that custom could 
not override the law. The jury found that the 
carcase was unfit for human food, that pltf. had 
impliedly made known to defts. the purpose for 
which it was required, & that he did so in such a 
way as to show that he relied on defts.’ skill & 
judgment, & awarded him £236 damages, for 
which judgment was given. On appeal :—Held: 
in view of sect. 55 of the Sale of Goods Act, 1893, 
the judge had misdirected the jury, & that the 
case must be re-tried.—COINTAT v. MYHAM & 
Son (1914), 84 L. J. K. B. 2253; 110 L. T. 749; 
ih J. P. 193; 80 T. L. R. 282; 12 L. G. R. 274, 
1A 


Annotations -—Mentd. leslie v. Reliable Advertis & 
maT Agency, [1915] 1 K. B. 652 : Turpin v. Victoria 
Palace, [1918] 2 K. B. 639; Proops v. Chaplin (1920), 37 
Pes R. 112; Weld-Blundell v. Stephens, [1920] A. C. 


304. Test of illegality—Grounded on fraud.|— 
Equity will not recognise a custom of merchants 
which is grounded on a fraud.—BORRE v. VANDE 
(1663), Nels. 87; Freem. Ch. 174; 1 Cas. in Ch. 
30; 21 EK. R. 796. 

395. |—The practice of salting is 
immoral in the extreme, however it may be 
sanctioned by the usages of the trade, & such will 
be treated as fraudulent by the ct. (TURNER, L.J.). 
—Re JOHNSON, Lz p. JOHNSON (1861), 30 L. J. Bey. 
38; 5 L. T. 228, L. JJ. 

396. Subservient to fraud.|—-Where a 
public functionary had received gratuities & 
presents from foreign agents on the amount of 
their commission, he was ordered to refund the 
whole, notwithstanding that the practice was 
also proved to be the practice of the trade, the 
custom being contrary to reason & equity & 
subservient to fraud.—A.-G. v. LINDEGREN (1819), 
6 Price, 287; 146 EK. R. 811. 

97. ——.|—If an agent conducts 
business in carrying out negotiations between his 
principal & a person whose interests are adverse 
to his principal, he cannot receive a commission 
from the person with whom he is negotiating with- 
out the knowledge of his principal, & any custom 
wide enough to cover such a case will not be upheld 
by the ct.— Bartram & Sons v. Lioyp (1903), 88 
L. T. 286; 19 T. L. R. 298; on appeal (1904), 90 
L. T. 357, C. A. 

Usage to disregard Banking Cos. (Shares) Act, 
1867 (c. 29) (Leeman’s Act).J|—See STock 
EXCHANGE. 














SECT. 4.—PROOF. 
SUB-SECT. 1.—IN GENERAL. 


398. Existence of usage a question of fact— 
ed upon evidence 


PART II. SECT. 4, SUB-SECT 1. 


398 i. Kxistence of 


TLAL 

usage a question 

of fact—Determinable by irae Duty 
D 
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Sect. 4.—Proof: Sub-sect. 1.] 


of usage, & it was proved to be the usual course 
under such circumstances, but the judge held that 
deft. could not be liable, whatever the usage was, 
& declined to leave any questions to the jury :— 
Held: this was not a pure question of law, & the 
judge ought to have left it to the jury.— KIRBy v. 
WILLIAMSON (1852), 19 L. T. O. S. 203. 
3 -|—Pltf., through his broker, 
sold to deft., a stock jobber, a number of shares 
in a bank. On the same day the jobber gave to 
pitf.’s broker a ticket with the name of E. upon it, 
as the intended purchaser, & which name had 
passed to him from another jobber in the usual 
manner according to the course of business on the 
Stock Exchange. PItf. executed a transfer to E., 
whose name was registered as a sharcholder. The 
bank being wound up it was discovered that at 
the time E.’s name was passed to pltf. as the trans- 
feree of the shares he was an infant, & by order of 
the Ct. of Ch. pltf.’s name was placed upon the 
list of contributories in his stead. To an action 
brought by pltf. against deft. to indemnify him 
for the amount of calls paid, in consequence of 
being placed on the list of contributories, deft. 
pleaded that he was discharged from his liability 
by the usages of the Stock Exchange. The jury 
found that it was not part of the usage of the 
Stock Ixchange that, if there be several inter- 
mediate sales between the first seller & the last 
buyer, & ‘the first selker receives the price of the 
shares & transfers them to the last buyer, the 
intermediate buyers are irresponsible when the 
name of the transferee which was passed was that 
of a person legally incabable of being registered :— 
Held: the judge was right in leaving the jury to 
say what was the usage of the Stock Exchange, 
for it is not so universal an usage as to be binding 
upon all persons dealing there.— DENT v. NICKALLS 
(1873), 29 L. T. 5386; 22 W. R. 218; affd. (1874), 
30 L. T. 644, Ex. Ch. 
Annotation :—Mentd. Kellock v. Enthoven (1874), 43 
L. J. Q. B. 90. 


400. After hearing witnesses— 
Affidavits alone insufficient.]|—J?e JENSEN, L'a p. 
CALLow (1886), 4 Morr. 1, D. C. 

401. Determinable by county court judge 
—Decision not subject to review—Issue previously 
declined by appellant.|—Re MATTHEWS, Ex p. 
POWELL, No. 428, post. 











Ce cmmananmemetiend 











402. -—-—-  ——- -|—MoULT v. HALLIDAY, 
No. 202, ante. 
403. .|—NELSON v. DAHL, No. 710, post. 





Award of arbitrator as to existence of custom-— 
Submission of any dispute arising under contract.| 
—See ARBITRATION, Vol. II., pp. 474-475, Nos. 
1185-1187. 

Meaning of mercantile terms—Question for 


of judge. }-When a question as to the 
existence of a trade usage or custom 
fs left to the jury it Is the duty of the 
udge to explain to the jury what the 
aw requires to establish such a usage 
or custom.-—RODNEYSHIRE  (PREsI- 
DENT) v. VIBERT, [1915] V. L. R. 388.— = of 





$98 ii. -—~--— .}—Where  pitf. 
claimed freight on goods from St. J. 
to T., from which pore he was to bring 
back a cargo of fish at one shilling per 


uintal, the defence set up was the YT) 
2 & custom of the eto carry e ns nt Sine pone e BLAKE 
au goods free; the ct. left it to the (1875), 6 P. R. 260.—CAN. : 


o say whether there was such 
et So oe usage as would exempt 404 ii 
dott. from payment of freight.— 
KEATING v. MCBRIDE (1857), 4 Nfld. 
L. R. 164.—-NFLD. 
898 ili. 





trade or 
—.}+—Where in an 





action for the price of a number of 
porches of stone, which represented 
the complement which would have 
been required to complete the rear 
wall of a house, the ct left it to the 
jury to say whether there was a usage 
rade which justified the contractor 
AUS. in charging for the full entire contents 
of the wall as if there had been no 
Nitti ee CRS ” Hakvey & Fox 
(1861), 4 Nfld. L. R. 537.—NFLD 410 


4041. Necessity for strict 


: .}—Usage is proved by 
the oral evidence of persons who become 
cognisant of its existence by reason of 
their occupation in the particular 
usiness & the evidence 
establishing custom or usage must be 


CUSTOM AND USAGEs. 


jury—Meaning of contract determinable by court.] 
— See Sect. 6, sub-sect. 1, post. 

Reasonableness—Question of law.]—See Sect. 3, 
sub-sect. 3, ante. 

404. Necessity for strict proof.|—THE Fairy 
(1850), 6 L. T. 195. 

405. To take case out of general rule.|— 
To take a case out of the general law of principal 
& agent upon the ground of local usage, such usage 
must be distinctly proved.—Re A Trust DEED, 
Ex p. WELSFORD (1865), 12 L. T. 507. 

406. ———.]—-NELSON v. DAHL, No. 710, post. 

407. ---— If not sufficiently notorious.] — 
MOULT v. HALLIDAY, No. 202, ante. 

Notoriety as an essential characteristic of usage.) 
—See Sect. 3, sub-sect. 1, ante. 

eat notice of usages.|—See Sub-sect. 2, 
post. 

408. Onus of proof—On party seeking to estab- 
lish usage.|—Persons who claim the right of work- 
ing a mine by virtue of a custom must clearly show 
that such a custom does exist.—ILARRISON wt. 
AMES (1850), 15 L. T. O. S. 158; revsd. on other 
grounds, 15 L. T. O. S. 821, L. C. 

409. -|—A witness cannot be asked 
what the effect of a supposed custom is until the 
existence of that custom has been strictly proved. 
—QGtBSON v. Crick (1862), 1 H. & C. 142; 31 
L. J. Ex. 304; 6 L. T. 392; 10 W. R. 525; 158 
Id. R. 835. 

410. What must be proved— Actual instances— 
Not mere evidence of opinion.|—An usage of trade 
must be proved by instances, & cannot be sup- 
ported by evidence of opinion merely.—-CUNNING- 
HAM ¥. FONBLANQUE (1833), 6 C. & TP. 44, N. P. 

411, - --- —_—- —-——.|—The difficulty in deal- 
ing with evidence as to usage is that juries have to 
distinguish between a man’s opinion & his actual 
experience. The best test to apply in such cases 
is to ask a witness whether he can give, or knows 
of, an instance of any dispute of this kind in which 
the usage he contends for was recognised (MATHEW, 
rain v. COTESWORTH (1883), Cab. & El. 

8. 























412, —— Within personal knowledge of 
witness.|— HALL v. BENSON, No. 267, ante. 

413 -——- —-—.|—LEWIS v. MARSHALL, 
No. 479, post. 

414. we ||—You may _— cross- 


examine a witness who had proved a custom in 
chicf, by inquiring into the instances in which he 
will assert the custom to have been pursued ; but 
a custom cannot be proved by a man who knows 
nothing of it, but merely speaks to a number of 
instances in which such & such a course has been 
pursued (PoLLock, C.B.).—STURGE v. HALDIMANT 
(1848), 11 L. T. O. S. 28. 

415, ——-- Showing given course of busi- 





clear, convincing & consistent.— 
WITYTENBATER v. GALSTAUN (1917), 
I. L. R. 44 Cale. 917.—IND. 


410 i. What muat be proved—Actual 
instanccs—Not mere evidence of opinion.) 
— Usage must be proved by instances, 
& not by the opinion of wituerses,— 
HENNESSY v. NEW YORK MUTUAL 
MARINE INSURANCE Co. (1863), 5 
N. S. R. (1 Qld.) 259.—CAN. 

ii. ]—A custom 

aia Ga in a particular trade is not. established 
eclear, by mere evidence of the popular 
opinion of the members of that trade.— 
oa & Co. (1877), 111. R. Eq. 

















410 iii. .}—A trade usage 
rule must be established by a great 
number of articular instances.— 
M&EYERTHAL v. BAXTER, [1916] O. P. D. 
122.—S. AF. 
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ness—& general established understanding.]— 

MACKENZIE v. DUNLOP, No. 675, post. 

416. General agreement—Acted upon.|— 
(1) In order to establish a mercantile usage it is 
necessary not only to show that a large number of 
influential people at the place have agreed that it 
would be a good thing to have no liability to 
discharge more than at an average rate of 90 
standards per working day, but also that the 
agreement was acted on, & because, unless it is 
acted on, no one will challenge it (KENNEDY, J.). 

A custom cannot be established merely by three 
or four important classes of persons in a com- 
munity of a port agreeing that it is desirable. It 
must be enforced (KENNEDY, J.). 

(2) It appears to me that a custom cannot be 
treated as good which sets at detiance the law 
(KENNEDY, J.). 

(3) A custom which gives a preference to 
steamers mercly because they come from Baltic 
ports, as against vessels carrying practically the 
same goods from the other side of the Atlantic, 
although the steamers are exactly the same in size 
& in facilities for discharge with all the advantages 
of modern timber-carrying ships, would not be a 
reasonable custom (KENNEDY, J.).—SREA S.S. Co., 
Lrp. v. PRIcE, WALKER & Co., Lrp. (1903), 8 Com. 
Cas. 292. 

Annotations :~-~-Generally, Mentd. Ropner v. Stoate, Hose- 
goud (1905), 92 L. T. 328; Buird v. Price, Walker (1916), 
115 L. T. 227, 

417. -—— Settled & established practice.]— 
Rorner & Co. v. STOATE, TlosEGoop & Co., No. 
359, ante. 

418. Admissibility of evidence — Traditional 
evidence—Public & private rights.]—WITHNELL vw. 
GARTHAM, No. 574, post. 

419. Of persons in the trade.]|—-Evidence 
of the gencral opinion of merchants may be given 
to prove the custom of merchants.—CAMDEN v. 
COWLEY (1763), 1 Wm. Bl. 417; 96 E. R. 237. 
Annotations :—Mentd. Miller v, Warre (1824), 1 C. & P. 237; 

Watcrs v. Waters (1848), 2 De G. & Sm. 591 ; Marten v. 

Vestey, [1920] A. C. 307. 

RAINY v. VERNON, No. 323, 











0 ——- ——.] 
ante. 

421. ~ —-——.|---Evidence from persons in 
the trade is admissible to inform the ct. of its 
nature, & of what is customary in it.—HAYNES v. 
Doman, [1899] 2 Ch. 18; 68 L. J. Ch. 419; 80 
L. T. 569; 15 'T. L. R. 354 ; 43 Sol. Jo. 553, C. A. 
Annotutions :—Consd. Mason v. Provident Clothing & 

Supply Co., [1913] A. C. 724. Refd. Lamson Pneumatic 

Tube Co. Vv. Phillips (1904), 91 TL. T. 363; North-Western 

Salt Co. v. KMlectrolytic Alkali Co. (1912), 107 L. T. 439; 

MeEllistrim v. Ballymacelligott. Co-op. Agricultural & 

airy Soc., [1919] A. C. 548. Mentd. Hood & Mooro's 


Ne ee 
_— 


k. Admissibility of evidence — 
Trad itional evidence—Whether opinion 
of witness.|—A witness may state his 
opinion as to the existence of a family 
custom & give as the grounds thereof 
information derived from deceased 
persons. But it must be independent 
vpinion based on hearsay, & not on 
mere repetition of hearsay.—GARU- 
RAKDE CK Oe SINGH v. SAPA- 
ARSHAD SIinGgH (1900), 

L. R. 27 Ind. App. 238.—IND. 


419 i. ——. Whether of persons in the 
trade.]—When & party bound himself 
0 guarantee another for four per 
Set for commission & guarantee ° :— 
eld: evidence of mercantile men 
Was inadmissible to prove that in 
ere the words comprehended an 
o r on ene rn ay conduct.— 
7 i CHISON é 

5 Wis, & 3.410--SCOT, © O° (1831) 
To ove existence of 

of v - aca ated 466i yg y and 
aie ave 
rding 











the co-owners. 


decree, which 


423 {. 








éhem among the villagers 
aOco to a custom that ae the 


expiration of every twelve years the 
lands should be re-distributed by lot 
among the co-owners & to have two 
of the shares delivered to him as one of 
In 1851 another co- 
owner had, in a suit to which on’y some 
of the present defts. 
obtained a decree for the periodica 
allotment of the lands; & in 1853 such 
C clearly recognised the 
existence & validity of the custom, was 
affirmed on appeal :—Held: 
the decree of 1851 was only a judgment 
inter partes, it was, as against such of 
the present defts. as were not parties 
to the former suit, cogent evidence of 
idity of the custom. 
—VENKATASVAMI NAYAKHAN ¥. SUBBA 
RAU, SANKARA SUBBALYAN ¥. SUBBA 
Rau (1863), 2 Mad. 1.--IND. m 


q'o prove existence cf 


the existence & va. 


frade usage — Whether 
usage prevalent elsewhere.)—-Compara- 
tively Sg prot of the practice of 
trade in tland will be sufficient to 
establish a rule of is 
recognised & in full force in Englaud.— 
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Stores v. Jones (1899), 81 L. T. 169; Morris v. Ryle (1910), 

103 L. T. 545; Eastes v. Russ. [1914] 1 Ch. 468; Millers 

v. Steedman (1915), 84 L. J. K. B. 2057 ; Morris v, Saxelby, 

[1915] 2 Ch. 57; Forster v. Suggett (1918), 35 T. L. Be. 

87; Attwood v. Lamont, [1920] 3 K. B. 571; Dewes v. 

Fitch, [1920] 2 Ch. 159; Hepworth Manufacturing Co. 

v. Ryott, (1920) 1 Ch. 1; Spence v. Mercantile Bank of 

India (1921), 37 T. L. R. 390. 

422. ——— To prove how branch of trade con- 
ducted—Manner which same branch carried on in 
another place.|—-To prove the manner of conduct- 
ing a particular branch of trade at one place, 
evidence may be given to show the manner in 
which the same branch is carried on at another 
place.—NoOBLE v. KENNOWAY (1780), 2 Doug. K. B. 
510; 99 E. R. 326. 

Annotations :—Refd. Flect v. Murton (1871), L. R. 7 Q. B. 
126. Mentd. Ougier v. Jennings (1800), 1 Camp. 505, n.; 
Zwinger v. Samuds (1817), 7 Taunt. 265; Carson v. 
Commercial Union Assce, (1876), 45 L. J. Q. B. 761. 


423. To prove existence of trade usage— 
Not that similar usage prevalent elsewhere.|— 
In an action against a broker at Southampton, 
seeking to make him responsible for the value of 
scrip sold by him, on account of pltf., to an un- 
named purchaser, evidence having been offered, 
on the part of pltf., on the examination in chief, 
of the custom of business at Southampton, &, on 
cross-examination, deft.’s counsel having shown 
that, from there being only two brokers at South- 
ampton, of whom deft. was one, this evidence 
was of no importance :—Held : on re-examination 
counsel for pltf. would not be permitted to ask 
the witness as to the custom in London or else- 
where, such evidence not being admissible.— 
JONES v. CLARK (1847), 8 L. T. O. S. 517. 

424. —— Similar usage prevalent in 
neighbouring town—Interchange of trade between 
both towns.|—-PLAICE v. ALLCOCK, No. 593, post. 

.-——— —— Similar usage in analogous 
trade.|—Pltfs., F. & D., sued defts.. M. & W., 
who were fruit brokers in the City of London, 
employed by them, for not accepting a cargo of 
Chesme raisins, agreed to be sold by the following 
note: ‘‘ Messrs. KF. & D. We have this day sold 
for your account to our principal, to arrive per 
steamer from Trieste, fifty to seventy tons of 
Chesme raisins. F. & D. to draw on M. & W. for 
£500 (if required), on handing equal value. M. & 
W., brokers ”’ :—-Held : (L) evidence was admissible 
of a custom in the fruit trade of London rendering 
brokers who sign such a contract for an undisclosed 
principal personally liable thereon, notwithstand- 
ing that they might subsequently declare the name 
of their principal ; (2) evidence of a similar custom 
in an analogous trade of the same city, viz. the 
colonial trade, might likewise be recelved.—FLEET 


ce ee pe eee 


Srrone v. Pouitips & Co. (1878), 5 
R. (Ct. of Sess.) 770; 15 Se. L. KR. 443. 
—SCOT. 
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424i. -—— Similar usage 
prevalent in iyhbouriny villuge.jJ— In 
a suit by the landlords to avoid the sale 
of ay occupancy holding in thetr mou- 
zah & eject the purchaser thereof, one 
of the questions was as to the existence 
of a custom or usage under which the 
ruiyat was entitled to sell such a 
holding :—Held: a judgment of the 
High Ct. us to the transferability 
of similar tenures in an adjoining 
village of the same pergunnah is 
admissible as evidence of such usage.— 
DALGLISH v. GUZUFFER HASSAIN (1896), 
I. L. HR. 23 Calc. 427.——IND. 


5 Unbroken user for nineteen 
ears.}—The office of manager of a 
indu temple was vested by inheritance 

in eight male descendants of the last 

hoJder by his two wives, four by cach. 

One member of each branch held office 

for one year in rate succession 

untill 1881-82, when the four mem bers 








were parties ' 


though 





that similar 


trade which 
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Sect. 4.—Proof: Sub-sects. 1 & 2. Secta. 5 & 6B: 
Sub-sect. 1.] 


v. MURTON (1871), L. R. 7 Q. B. 126; 411. J. Q. B. 
49; 26 L. T. 181; 20 W. R. 97. 


Annotations :—-As to (1) Apld. Hutchinson v. Tatham (1873), 
L. R. 8 C. P. 482. d. Miller, Gibb v. Smith & Tyrer, 
[1917) 2K. B. 141. Refd. Mollett v. Robinson (1872), 

.-R.7 C0. P. 84; Southwell v. Bowditch (1878), 1 C. P. D. 
374; Pike v. Ongley (1887), 56 L. J. Q. B. 373; Gabriel 
v. Churchill 


& Sim, {1914] 1 K. B. 449. Generally, Menta. 


Sutton v. Grey, [1894] 1 Q. B. 285; Thompson v. 

{1899} 1 Q. B. 840. 

426. To prove non-existence of trade 

usage-——Not evidence of interested party.]——A 

Pe er is entitled to a general lien on the goods of 
is customer which are in his hands. 

In the present case if a single affidavit of the 
custom had been produced that would have been 
sufficient evidence, if any evidence is required at 
all. If the existence of this lien is ever seriously 
to be contested & it is sought to prove that by the 
baa re usage of trade packers have not a general 
ien, it must be done in quite a different way from 
merely bringing the customer himself to say that 
he never heard of the general lien (MELLISH, L.J.). 
—Re Witt, Lz p. SHUBROOK (1876), 2 Ch. D. 489 ; 
ee J. Bey. 118; 34 L. T. 785; 24 W. R. 891, 
Annotation :—-Mentd. Re Catford, Ez p. Carr v. Ford (1894), 

71. T. 584. 

427. Mode of proof—Evidence as on a question 
of fact—Or reported cases.|—Re MATTHEWS, Ex p. 
POWELL, No. 428, post. 





SUB-SECT. 2.—JUDICIAL NOTICE. 


See, generally, EVIDENCE. 

428. General rule.|—(1) Where a custom of 
holding certain goods on hire is relied on to take 
the goods out of the order & disposition of a bkpt., 
the custom must be one which the ordinary creditors 
of the bkpt. may be reasonably presumed to have 
known. 

(2) Such a custom may be proved either by 
reported cases, or by evidence of the custom as on 
a question of fact. 

(3) The ct. will not overrule the decision of the 
ct. below in favour of the existence of a custom of 
trade, though the evidence establishing it may be 
slight, if the person interested in disputing the 
custom declines an issue to try it. 

(4) There is no doubt that a mercantile custom 
may be so frequently proved in cts. of common 
law that the cts. will take judicial notice of it, & 
it becomes part of the law merchant, & we see no 
reason why the same rule ought not to prevail in 
the Ct. of Bkpcy. It seems a useless expense to 
require parties to prove by a large number of 
witnesses a custom which has been proved over & 
over again (MELLISH, L.J.).— Re MATTHEWS, Ex p. 
POWELL (1875), 1 Ch. D. 501; 45 L. J. Bey. 100; 
84 L. T. 224; 24 W. R. 878, C. A. 


Annotations :—-.4a to (1) Consd. Crawcour v. Salter (1881), 18 
* Ch. D. 30. Befd. be Blanshard, Ec p. Hattersley (1878), 


CusToM AND USsaGEs. 


429. ——.]—The custom has been so often 
proved that the cts. will take judicial notice of it 
(Brett, M.R.).—Re ParKER, Ex p. TURQUAND 
(1885), 14 Q. B. D. 686; 54 L. J. Q. B. 242; 538 
L. T. 579; 33 W. R. 487; 1T. L. R. 284, C. A. 
Annotations :—Refd. Moult v. Halliday ee 46 W. R. 

318; Re James, Ex p. Swansea Mercantile Bank (1907), 

24 T. L. R. 15; Chappell v. Harrison (1910), 103 L. T. 

594: Re Tabor, Ex p. Cork, [1920] 1 K. B. 808; French 

v. Gething, Gething Claimant (1921), 91 L. J. K. B. 276 

430. ———_.]—MovuLt v. Hatuipay, No. 202, 
ante. 

431. .]—If a usage has been clearly found 
& laid down as the custom in a particular trade or 
market, so that persons dealing in that trade or 
market contract on the basis of the custom, then 
the law supports that custom in subsequent 
cases.—LEVITT v. HAMBLET, [1901] 2 K. B. 53; 
70L. J. K. B. 520; 841L. T. 638; 17 T. L. R. 307 ; 
6 Com. Cas. 79, C. A. 

Annotations :—Mentd. Scott & Horton v. Godfrey, [1901] 2 

K. B. 726 ; Lomas v. Graves, [1904] 2 K. B. 557 ; Ponsolle 

v. Webber (1907), 98 L. T. 375. 

432. .]}—The county ct. judge was asked 
to take judicial notice of that custom & to act 
upon it. The judge, who has been a county ct. 
judge for many years & who must have had great 
experience of these cases, which almost necessarily, 
owing to the smallness of the sums claimed, are 
brought in the county ct., said that he had in 
previous cases taken judicial notice of the custom, 
& he would take judicial notice of it in this case. 
I cannot say that the judge was wrong in so doing. 
A time must come when a county ct. judge, having 
had the question of the existence of this custom 
before him in other cases, is entitled to say that 
he will take judicial notice of it, & will not require 
it to be proved by evidence in each case (BRAY, J.). 
—GEORGE v. Davies, [1911] 2 K. B. 445; 80 
L. J. K. B. 924; 104 L. T. 648; 27 T. L. R. 415; 
55 Sol. Jo. 481. 

Customs of merchants.|-—See Sect. 2, ante. 

For usages judicially noticed as_ establishing 
reputed ownership in bankruptcy, see BANKRUPTCY 
re INSOLVENCY, Vol. V., pp. 803-808, Nos. 6859- 











For usages judicially noticed in relation to inns 
& innkeepers, see INNS & INNKEEPERS. 

For usages judicially noticed in relation to 
colonial & foreign bearer bonds, see COMPANIES. 

See BILLS OF EXCHANGE, PROMISSORY NOTES & 
NEGOTIABLE INSTRUMENTS, Vol. VI., pp. 444-450, 
Nos. 2853-2857, 2863-2882. 

For usages judicially noticed in relation to 
termination of service, see MASTER & SERVANT. 

he other usages judicially noticed, see Part IIL, 
post. 

For usages a noticed as part of the law 
merchant, see Part ITl., post. 

Judicial notice of customs.]|—Sce Part I., Sect. 9, 
sub-sect. 2, ante. 

Judicial notice of customs of London.]—WSee 


- METROPOLIS. 








8 Ch. D. 601. 4s to (2) Consd. Crawcour v. Salter (381), 
18 Ch. D. 30. Refd. Moult v. HTB Woe (1897), 46 W. R. ; 
318 ; Re Tabor, Ez p. Cork, [1920] 1 K. B. 808. As to (3) . Sect. 5.—PERSONS BOUND BY USAGES. 
d. Re Blanshard, Ez p. Hattersiey (1878), 8 Ch. D, 601; 
Crawcour v. Salter 1881) 18 Ch. D. 30; Moultv. Halliday . Persons with knowledge of usage.]—See Sect. 3, 
1887), os Latin 8 i ite Tabor, Kx p. ri Re | sub-sect. 1, B. (a), ante. 
Is Ch. D. 30.” Bet) Moon's. Halliday (1897), 46.W. i, | | When knowledge presumed.]—See Sect. 3, sub- 
318. | sect. 1, B. (b), ante. 
of the junior branch, including tho | against applt. in effect to assert his | applt., conclusive evidence thereof.— 


appellant, relinquished their claim in 
favour of the resp., a member of the 
senior branch. a suit by resp. 


term of o 


ce under this family vapblenty 2 
ment :—feld : an unbroken usage for 
nineteen years was, as against the | 


RAMANATHAN CHETTI tv. MURUGAPPA 
CHETT! (1906), I. L. R. 29 Mad. 283; 
L. R. 33 Ind. App. 139.—IND. 


Part II.—Usaces GENERALLY. 


Sect. 6.—EFFECT OF USAGE UPON 
CONTRACTS. 


SuUB-SEcr. 1.—IN GENERAL. 


438. Meaning of mercantile terms—dQuestion 
lor jury—Meaning of contract for court to deter- 
mine.]—Assumpstt for the non-delivery of barley. 
It was proved at the trial that deft. wrote to pltfs. 
offering them a certain quantity of ‘‘ good”’ 
barley, upon certain terms: to which piltf. 
answered, after quoting deft.’s letter, as follows: 
‘‘ Of which offer we accept, expecting you will 
give us ‘fine’ barley & full weight.’’ Defts. in 
reply, stated that their letter contained no such 
expression as “‘ fine ”’ barley, & declined to ship 
the same. Evidence was given at the trial that 
the terms ‘‘ good’’ & ‘‘fine’’ were terms well 
known in the trade; & the jury found that there 
was a distinction in the trade between “ good’”’ & 
‘* fine ’’ barley :—Held: although it was a question 
for the jury what was the meaning of those terms 
in a mercantile sense, yet they having found 
what that meaning was, it was for the ct. to 
determine the meaning of the contract & there 
was not a sufficient acceptance.—HUTCHISON v. 
BowKER (1839), 5 M. & W. 535; 9 L. J. Ex. 24; 
151 E. R. 227. 

434, ——— -|—The construction of a 
contract, & the meaning of particular words used 
in it, is for the judge, except in cases where there 
is evidence that a particular word was used in a 
sense peculiar to a particular trade or business, 
or that its meaning depends on the usage of a 
particular place.—Simpson v. MARGITSON (1847), 
11 Q. B. 23; 17 L. J. Q. B. 813; 12 Jur. 155; 
116 E. R. 383. 


Annotations :—Refd. Marsh v. Higgins (1850), 9 C. B. 551; 
Hutton v. Brown (1881), 45 L. T. 343; Bruner v. Moore, 
[1904] 1 Ch, 305; Yangtsze Insce. Assocn. v. Indemnity 
Mutual Marine Assce., [1908] 2 K. B. 504. 


435. .]|—Deft. contracted for the 
purchase of a large quantity of Danubian maize 
“‘fair average quality of the season & port of 
shipment when shipped. To be shipped from 
Danube, etc., by three or more first-class vessels. 
For shipment in June &/or July, 1869 (old style), 
seller’s option,”’ etc. 

In fulfilment of the contract on the part of 
the seller two cargoes of maize were tendered to 
deft., the bills of lading for which were dated 
respectively June 4 & 6, 1869. The loading of 
these two cargoes was commenced respectively on 
May 12 & 16, & completed on June 4 & 6 ; some- 
what more than the half of each cargo having 
ieee put on board in May. There was evidence 
: at grain shipped in May was more likely to 
: oo heating than grain shipped in June. 

was left to the jury to say whether in their 
opinion the cargoes in question were ‘“ June 
rps Seta in the ordinary business sense of the 

Tm; & they found that they were :—Held: the 
question was one for the jury. ALEXANDER v. 


PART II. SECT. 6, SUB-SECT. 1. 


433 i. Meaning of mercantile terms— 
ton for say sale 4 of contract 

he court to determine. }—The construc- 
tion of a mercantile contract is for 
the ct., Nag it eae words of a 

convention 

ee oe bu ack the ‘contract, relates. 
2A. R. 305.—CAN, NOON (1878), 


n. Ma 

















poem or 
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or course of dea 
with the expres 


contract must be completed within a 
reasonable time after specification, & 
such reasonable time for delivery may 
be explained & controlled by a 
©.—Ross BROTHERS, 

Co., (1917) 2 L R. 


.o——- ——,J—A trade 
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VANDERZEE (1872), L. R. 7 C. P. 580; 2 .R. 
871, Ex. Ch. ner 


Annotations :-—Consd. Bowes v. Shand (1877), 2 App. Cas. 
455. Refd. Ashforth v. Redford (1873), L. Mp 9 Pes SO: 
Sutro v. Heilbut, Symons (1916), 86 L. J. K. B. 330. 








_ 436. -|—If a mercantile document 
is insensible, when read according to the ordinary 
sense of the words used therein, it is a question for 
the jury whether the language thereof has not 
acquired a definite meaning by mercantile usage. 

Pitf. at Manchester sold to defts. certain cotton 
goods ; the invoice was dated May 1, & at the foot 
of it were written the words, ‘‘ Terms—Net cash, to 
be paid within six to eight weeks from date hereof.” 
The goods not having been paid for, pltf. issued a 
writ to recover the price thereof on June 18, 
scarcely seven weeks from May 1. At the trial the 
judge left to the jury the question whether the 
credit had expired on June 18, according to 
mercantile usage. The jury having found that 
the action was not brought too soon :—Held: the 
direction to the jury was proper & pltf. was entitled 
to the verdict.—ASHFORTH v. REDFORD (1873), 
L. R. 9 C. P. 20; sub nom. ASHWORTH v. REDFORD, 
43 L. J. C. P. 57. 

437. Contracts construed with reference to.|— 
The contracts of parties must be interpreted by 
their intention & the subject-matter, regard being 
had to what is customary.—OTEsS v. TIIORNHILL 
(1662), 1 Lev. 93; 83 BE. R. 314. 

438. Basis & part of every contract — Known 
rule & habit of eoekng in particular trade.|— 
LIARRISON v. AMES, No. 268, ante. 

439. Unless expressly or impliedly excluded. ] 
—The question is the existence of the custom. 
If it exists, it applies to all agreements, written or 
unwritten, which either do not exclude it by 
express words, or, by the nature of the stipulations 
contained in them, rebut the presumption of law 
that the partics intended to be bound by the 
custom also (LORD DENMAN, C.J.).—WILKINS wv. 
Woop (1848), 17 L. J. Q. B. 319; 11 L. T. O. S. 
291; 12 Jur. 583. 

440. May control contract—-Cannot change 
intrinsic character.|—Although a usage may con- 
trol the mode of performing a contract, it cannot 
change its intrinsic character.—MOLLETT? v. ROBIN- 
son (1870), L. R.5 C. P. 646; 39 L. J.C. P. 2905 
23 L. T. 185; 18 W. R. 1160; affd. (1872), L. R. 
70. P. 84, Ex. Ch.; revsd. on other grounds, sub 
nom. RoBINSON v. MOLLETY (1875), L. R. 7 H. L. 
pay oe d. Tetley v. Shand (1871), 25 LT, 658 

L : . Tetley v. Shanc ,25 LT. ; 
matted Me Harton: 8: Goatrey; [1901] 2 Ke B. 726. Refd. Ive 

Simpson, Ez p. Morgan (1876), 34 L. T. 329; Re Rogers 

Kz p. Rogers (1880), 15 Ch. D. 207; Perry v. Barnet 

(1885), 15 Q. B. D. 388; Sachs v. Spielmann (1889), 5 

T. L. R. 487; May & Hart v. Angeli (1898), 14 T. I. R. 

551: Anderson v. Beard, [1900] 2 Q. B. 260; Beckhuson 


& Gibbs v. Hamblet, (1900]2 Q. B. 18; Johnson v. Kearley, 
{1908} 2 K. B. 514. Mentd. Armstrong v. Stokes (1872), 
L. R.7 : 


: Q. B. 598; R.v. Christian (1873), 43 L. J. M. C 
Hollins v. Fowler (1875), L. BR. 7 H. L._ 757 











i : Levitt v. 
Hamblet, [1901] 2 K. B. 53; Matveieff v. Crossfield (1903), 
61 W. RB. 365. 
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admissible. The exercise of the in- 
cidental rights thereby created docs 
not re-act so as to vary the essential 
conditions of the contract; & where 
time is of the essence of the contract 
the fact that a trade usage or course 
of dealing has enabled the buyer to 
request & obtain delivery of portions 
of the goods at varying dates prior to 
the date conditioned for delivery. docs 
not relicve the seller from the duty of 


trade 


usage 
» not inconsistent 
conditions of a 


, control contract— As to | written c rao ds tendering the balance of the goods on 
pert oa ‘here a contract for sale & | may have the force of aanexing fo the the duo date, or within a reasonable 
silent gf to tine : dT got Bods is contract, d ita currency or within | time thereafter, if he wishes to put the 

e, the law will imply | a reasonable time after the expiry | buyer in default.—IMrERIAL GRAIN & 


oe, one gegen requiring delivery 


m: c) @ reaso 
time after the contract ; also, that the 


ereof, incidents arding which the 
tract is silent, "> evidence of such 
usage or course of dealing is 


MILLING Co., LtTp. v. SLOBINSKY 
Broragra & Sons, (1922) 3 W. W. KR. 
221.—OAN. 
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Sect. ee rt of usage upon contracls: Sub-secis. 

9 e 
441. Construed ae nee of place where con- 

tract made.|]—(1) ere the same broker is em- 

ployed on behalf both of the vendor & purchaser 

& by the terms of the contract the name of the 

ship in which the goods are to be loaded is to be 

declared, & by a custom of the place where the 
contract was made such declaration, if made to 
the broker, is considered as notice to the principal, 

& the broker neglected to communicate such notice 

to the purchaser :—Held:; the declaration made 

to the broker by the vendor was good & sufficient, 
although he had never communicated it to the 
purchaser. 

(2) The construction & terms of a contract must 
be determined by the custom of the place where 
the contract is made.—Gravrs v. LEGG (1857), 
2H. & N. 210; 26L. J. Ex. 316; 5 W. R. 597; 
157 E. R. 88; sub nom. GREAVES v. LEGG, 29 
L. T. O. S. 145; 3 Jur. N.S. 519, Ex. Ch.; affg. 
S. C. sub nom. GREAVES v. LEuG (1856), 11 Exch. 
642, 

Annotations -—.4s lo (1) Refd. Sweeting v. Pearce (1861), 9 
W. TR. 343. Generally, Mentd. Holt. rv. Cozens (1856), 18 
C. B. 673; Croockewit v. Fletcher (1857), 1 H. & N. 
893; Gilkes vv. Leonino (1858), 4 Jur. N. S. 537; Nowson 
vw. Smythies (1858), 28 L. J. Ex. 97; HKoberts v. Brett 
(1859), 6 C. 3. N.S. 611; Seeger v. Duthie (1860), 7 Jur. 
N. 8S. 230; White v. Beeton (1861), 30 L. J. Ex. 373; 
Behn v. Burncss (1863), 3 B. & S. 751; Pust v. Dowie 
(1864), 5 B. & S. 20; Carter v. Scargill (1875), Tl. R. 10 
Q. B. 564; Bettini v. Gye (1876), 1 Q. B. D. 183; Oppen- 
heim v. Kraser (1876), 34 L. T. 524; River Wear Coinrs. 
vy. Adamson (1877), 2 App. Cas. 743; Kidston v. Morccau 
lronworks Co. (1902), 86 L. T. 556; Butterley Co. v. 
New Hucknall Colliery Co., [1909) 1 Ch. 37 ; Leiston Gas 
Co. v. Leiston-cum-sSizewell U. D. C., [1916] 2 K. B. 428 ; 
Metropolitan Water Board v. Dick Kerr, [1917] 2 K. B. 1. 
442. Usage must be pleaded— To affect con- 

struction of contract.|— Where the instrument was 

alleged to convey a meaning in the understanding 
of mercantile men that it did not necessarily 
import :—Held: pltf. ought to set out alleged 
meaning in his declaration.—GWILLIM v. DANIELL 

(1835), 2 Cr. M. & R. 61; 1 Gale, 143; 5 Tyr. 

644; 4L. J. Ex. 174; 150K. R. 26. 

Annotations :--—Retd. Leeming v. Snuith (1851), 16 Q. B. 275. 
Mentd. McConnel v. Murphy (1873), L. R. 5 P. GC. 203; 
Morris v. Levison (1876), 1 C, P. D. 155. 

443. Admissibility to show reasonableness of 
agreement.j—-In an administration action a horse- 
dealer brought a claim against the estate of 
testator for charges connected with the purchase 
& sale of horses for testator. Ixtrix. disputed the 
amount charged, & alleged that the horse-dealer 
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CusToM AND USAGES. 


had sold several horses, as agent for testator, on 
commission, & asked for discovery of entries in 
the horse-dealer’s books relating to the sales. The 
horse-dealer alleged that he had never sold horses 
on commission as agent for testator, but on the 
terms that he should pay testator a fixed sum for 
each horse & sell it again on his own account for 
what he pleased, retaining the difference, if any, 
by way of profit, & that this was the custom of all 
horse-dealers of good standing :—-Held: evidence 
of the course of dealing of other horse-dealers was 
admissible to show that the alleged agreement 
with testator was not an unreasonable one.—Jte 
Leieu’s Estate, Rowciirre v. LEIGH (1877), 
6 Ch. D. 256; 87 L. 1.557; 25 W. R. 783. 

Annotation -—Mentd. Dickson v. Harrison (1878), 47 L. J. Ch. 

686. 

Award of arbitrator as to existence of usage— 
Submission of ‘‘ Any dispute arising on this con- 
tract.’’]—See ARBITRATION, Vol. II., pp. 474-475, 
Nos. 1185-1187. 


2,—ADMISSIBILITY OF EVIDENCE OF 


USAGE GENERALLY. 
A. To Annex Terms. 


Particular usages.}— See Part III., post. 

Where usage contradictory, inconsistent 
repugnant. |-—See Sub-sect. 2, C., post. 

444, General rule.]—The custom of a particular 
place may rectify what otherwise would be im- 
prudence or folly. The custom docs not alter or 
contradict the agreement in the lease, it only 
superadds a right which is conscquential to the 
taking (LORD MANSFIELD, C.J.).— WIGGLESWORTH 
v. DALLISON (1779), 1 Doug. K. B. 201; 99 EH. R. 


132. ; 

Annotations :—Consd. Hughes & Hamilton v. Gordon ( 1819), 
1 Bli. 287; Produce Brokers Co. v. eee Pe Oil & Cake 
Co., [1916] 1 A. C. 314. Refd. Webb v. Plummer (1819), 
2B. & Ald. 746; Knight v. Benett (1826), 3 Bing, 364 ; 
Hutton v. Warren (1836), 1 M. & W. 466; Spartali v. 
Benecke (1850), 10 C. B. 212; Sweeting v. Pearce (1859), 
6 Jur. N. 8. 753; Myers v. Sarl (1860), 3 KH, & HK. 306 ; 
Miller v. Titherington (1861), 9 W. KR. 437; Vint v. 
Constable (1871), 25 L. T. 324; Abbott ». Bates (1875), 
33 L. T. 491; Dashwood v. Magniac, [1891] 3 Ch. 306; 
Re Sutro & Hellbut, Symons, (1917] 2 K. B. 348. Mentd. 
St. Germains v. Willan (1823), 2 B. & C. 216; Wilkins v. 
Wood (1848), 17 L. J. Q. B. 319; Brown v. Byrne (1854), 
23 L. T. O. S. 154; Clarke v. Westrope (1856), 18 C. B. 
765; Josling v. Kingsford (1863), 13 C. B. N.S. 447 


445. Grounds of admissibility.] It has 
long been settled that, in commercial transactions, 
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441i. Construed by usage of place 
where contract made.\—By agreement in 
writing pltf., a corpn. having its head 
Office in T., agreed to sell goods on 
certain terms to defts., a firm of 
comumuiussion inerchants in W. The 
contract was drawn & executed by 

ltf. in T., & was afterwards oxecuted 
ry defts, in W.:—Zeld: it was a 
T. contract & no usage adopted by 
the trude in W. would be admissible 
to explain, vary or contradict any of 
its terms,—-SANITARY PACKING Co., LTb. 
® NiICHOISON & Balin (1916), 33 
WwW. L. R. od 5 y W. Ww. R. 1420.— 
CAN. 

p. Not admissible—Unicsas contract 
ambiguous.) -—- The construction of a 
contract cannot be affected by the 
introduction of evidence of local 
mercantile nsage unless the terms of the 
contract are doubtful & ambiguous.— 
DUFRESNE v. Fret (1904), 35 8. C. R. 
274.—CAN. 








q. ———-,}-—-A declaration for 
the non-delivery of a cargo of Indian 
corn, averred a bargain & sale of such 
Indian corn, as per sample, at the rate 
of £12 15s. per ton, & alleged as a 
breach the non-delivery of the corn. 


At the trial], this question was put to a 
witness, ‘‘ whether or not, according 
to the custoin of the corn trade, a 
sale by sample of corn afloat, omitting 
an express warranty of order or con- 
dition, is more than a warranty of the 
quality of the corn as_ distinguished 
from its condition ”’ :—Jleld : this was 
not a legal question, & was properly 
objected to, & properly not allowed by 
the judge to be put, because the words, 
‘*ar per sample,” in the contract, are 
eh bay trp & no usage of trade can 
be admitted to vary or contradict the 
plain terms of a contract.—-MALCOMSON 
ve neoeT RN (1847), 11 I. L. R. 230.— 


r. ——— Unless usage general.) — 
Evidence of mercantile usage will not 
he allowed to add to or affect the 
construction of a contract for sale of 
goods unless such custom is general.— 
TRENT VALLEY WOOLLEN MANU- 
FACTURING Co. . QOELRICHS & Co. 
(1894), 23 S. C. R. 682.—CAN. 

B. Unless known to parity — 
And contract made with reference to 
usage. }-——Evidence of usage in Canada 
will not affect the construction of a 
contract for sale of goods in New York 





by parties domiciled there, unless 
the latter are shown to be cognisant 
of it, & can be presumed to have made 
their contract with reference to it.— 
TRENT VALLEY WOOLLEN MANU- 
FACTURING Co, 0. ORLRICHS & Co. 
(1894), 23 S. C. R. 682.—CAN. 


PART II. SECT. 6, SUB-SECT. 2.—A. 


t. General rule.}]—- To incorporate 
mercantile usages with the terms of a 
contract or to prove that they form the 
basis of it, they must be such as attach 
universally to the subject-matte? of 
the contract in the neighbourhood or 
place where it was made.—BURKE 
v. BLAKE (1875), 6 P. I. 260.—CAN. 


a. .)— In order that’ the 
pracice on a particular estate may 
ec imported as a term of the contract 
into a contract in respect of land in 
that estate, it must be shown that the 
ractice was known to the person whom 
t is sought to bind by it, & that he 
assented to its being a term of the 
contract; & when the person sought 
to be bound by the practice is an 
assignee for value of rights under that 
contract, it must also be shown that he 
& all prior assignees (if any) for value 





Part II.—Usaces GENERALLY. 


extrinsic evidence of custom & usage is admissible 
to annex incidents to written contracts, in matters 
with respect to which they are silent. The same 
rule has also been applied to contracts in other 
transactions of life, in which known usages have 
been established & prevailed; & this has been 
done upon the principle of presumption that, in 
such transactions, the parties did not mean to 
express in writing the whole of the contract by 
which they intended to be bound, but a contract 

with reference to those known usages (PARKE, B.). 

—HvUTTON v. WARREN (1836), 1 M. & W. 466; 2 

Gale, 71; Tyr. & Gr. 646; 5 L. J. Ex. 234; 150 

K. R. 517. 

Annotations :-~~Consd. Brown v. Byrne (1851), 3 E. & B. 703: 
Myers v. Sarl (1860), 3 Ex & EK. 306; Re Constable & 
Cranswick (1899), 80 L. T. 164. Refd. Johnston v. Usborne 
(1840), 11 Ad. & El. 549; Syers v. Jonas (1848), 2 Exch. 
111; Wilkins v. Wood (1848), 12 Jur. 583; Spartali v. 
Benecke (1850), 10 ©. B. 212; Gibson v. Small (1853), 4 
H. L. Cas. 353 ; Cuthbert v. Cumming (1855), 10 Ixch. 
809; Lundy v. Reilly (1857), 30 L. T. O. S. 223; Vint v. 
Constable (1871), 25 L. T. 324; Biddell ». Clormens Horst 
Co. 11911] 1 K. B. 934; Produce Brokers Co. v. Olympia 
Oil & Cake Co., [1916] 1 A. C. 314; He Sutro & Heilbut, 
Symons, [1917] 2 K.-B. 348. Mentd. Johnson v. Blenken- 
sopp (1841), 5 Jur. 870; Arden v. Sullivan (1850), 19 
L. J. Q. B. 268; Westacott v. Hahn, (1917) 1 K. B. 605. 


446, ———.|—SyYERs v. JONAS, No. 713, post. 

447, ———.|—-SPARTALI v. BENECKE, No. 526, 
post. 

448. -——_— Usage not inconsistent.|—-PARKER v. 


IBBETSON, No. 725, post. 
Inadmissibility of usage if inconsistent with 
contract, sce Sub-sect. 2, C., post. 


449, ———.]—-ARBON v. FUSSELL, No. 669, post. 
450, ———.|-- ALLAN v. SUNDIUS, No. 535, post. 
451. .|—The question arises whether evi- 





dence is admissible to add a term not expressed 

in the contract. It is the general rule that evidence 

is admissible for the purpose of explaining the terms 

of a contract with reference to the usage of a 

particular trade, & of showing that a term which, 

primd facie, would have one meaning, may have 
in such trade another well-understood meaning 

(BOvILL, C.J.)—HuTcuinson v. TATHAM (1873), 

L. R. 8 C. P. 482; 42 L. J. C. P. 260; 29 L. 'T. 

103; 22 W. R. 18. 

Annotations :—~-€ ‘ %, ' ~- RB. DY. 
708. Mentd. sey eats Dewaick “sre » 1S LT. O. B 
$74; Miller, Gibb v. Smith & Tyrer, [1917] 2 K. B. 141. 
452. ——.]—GuLF Liner, Lrp. v. Laycock & 

Co., No. 487, post. 

453. -|—CROUCH v. 

IESNGLAND, No. 464, post. 
454. To complete contract.] — According to the 

usage of the Newfoundland trade, when ships arrive 

on the coast they are either employed for some 
time in fishing (called banking) or they make an 
intermediate voyage in the American seas, before 
beginning to take in their homeward cargo, during 
which they are protected by a separate policy. 

Therefore, in effecting a policy “lost or nor lost 

aH - from Newfoundland to a port in Europe,’’ 
though the ship is to be employed in banking, 


Se eet min om 





CREDIT FONCIER OF 











— 











knew that the practice was te 
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b. -+—When a contract is made 
for loading or discharging « ship at 
& particular port, the contract must 

construed with reference to the 
conditions of that port, whether the 
contracting parties were or were not 
aware of them.—ARDAN 8.S. Co., Lrp. 








456 ii. 
bought note, 





vr. WEIR & Co. 1C 
456 i. To complete contract—Usage | sal 
tacitly incorporated, }—Evidence of usage whether the P ouEnort 


of trade applicable to 
which the parties maine tc ean 


rere ren ee 


the bought 
it knew, or es 


may be reasonably presumed to have 
known, is admissible for the purpose 
of importing terms into the contract 
respecting which the instrument itself 
is silent.—Joy LaLL & Co. rv. MON- 
MOTHA NATH MULLIK 
C. W. N. 365.—IND 


—-—,}—Pltfs. signed a 
which contained no 
reference to a sale by sample :—ZJ/eld: 
evidence was admissible to show that, 
to the general usage of t 
.. & generally in the district, 


purported on the face of 
sold note to be so or not. 
—O’NEILL v. BELL (1866), I. R. 2 C. L. 
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it is not necessary to disclose the fact to the under- 
writers, as their risk only commences from the time 
when the banking or intermediate voyage ends, & 
they are bound to know the nature & circumstances 
of the branch of trade to which the policy relates.— 
VALLANCE v. DEWAR (1808), 1 Camp. 503, N. P. 


Annotations :—Refd. Mount v. Larkins (1831), 8 Bing. 108 ; 
Palmer v. Marshall (1831), 8 Bing. 79. Mentd. De Wolf v. 
7 aaah Maritime Bank & Insce. (1874), L. RK. 9 Q. B. 


455. -|——VPitf. proposed by letter to enter 
into deft.’s service as salesman ; the term of service 
was to be for one year, & a list of customers was 
tobe drawnup. Deft. replied by letter stating that 
the terms of pltf.’s letter required further definition, 
but requesting him to come on an appointed day. 
Pitf. entered upon deft.’s service, but was dismissed 
before the expiration of the year with a month’s 
notice. ViItf. having sued for a wrongful dismissal, 
at the trial, evidence was tendered of a custom 
to dismiss salesmen at a month’s notice, & such 
evidence was rejected, on the ground that the 
letters contained a complete contract in writing :— 
Held: the evidence was admissible, as the contract 
in the letters was incomplete.—APPLEBY v. 
JONUNSON (1874), L. R. 9 C. P. 1583 sub nom. 
JOHNSON v. APPLEBY, 43 L. J. C. P. 146; 30 L. T. 
261; 22 W. R. 515. 

456. -——- Usage tacitly incorporated.|—-Hurron 
v. WARREN, No. 445, ante. 

457. —---,| — R. v. STOKKE UPON TRENT 
(INHABITANTS), No. 602, post. 

458. »} — Although the care & skill 
which is bestowed in the training of racchorses 
would give a lien to the trainer for his charge, yet, 
inasmuch as by the usage, the trainer is bound to 
send the horses to run any race which the owner 
pleases, & as the jockey is appointed by the owner, 
there is no such right of continuing possession as Is 
sufficient to support a claim of lien. 

If there is a constant usage in a given line of 
business, persons in that business contracting 
together must be presumed to contract according 
to that: usage, & looking at the evidence, by the 
usage the owner may direct to what races the horse 
is to be taken, & they are given into his possession 
for the purpose of running the race (KRLE, J.).— 
Fortin v. SIMPSON (1849), 13 Q. B. 680; 18 
L. J. Q. B. 263; 13 L. T. G. S. 187; 13 Jur. 
1024; 116 E. R. 1423. 


Annotations :- -Mentd. Lord's Trustee o. G. KE. Ry., (1908) 
2 RB. 54; Hatton v. Car Maintenance Co. (1914), 30 


T. L. 1. 275. 

459. ——— ~-—.]—BRown v. Byrne, No. 545, 
post. 

460. .|—By the custom of trade, 
when timber is sold in bond at a sale by auction 
in London, the buyer contracts to buy at a price 
including the duty payable, & he may, by giving 
notice on the following day so to do, elect to take 
the timber in bond, & if he does so, he is then only 
bound to pay the price less the duty. Evidence 
of that custom is admissible. 
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456 iii. ——-..J—A custom not 
being inconsistent with a written 
contract, therefore incorporated 


therein. —WHITCOMBE & TOMBS Uv. 


(1916), 20 TAYLOR (1907), 27 N. Z. Ll. R. 237.— 





456 iv. ———, }+-~-Evidence of a 
trade usage appiceye to a specific 
contract, & which the partics Faew, 
or may be reasonably presume to 
he | have known, ar anti ve ble ae ine 

urpose of importing terms in 
vontracts respecting which the written 
instrument is silent.—McLrop & Co. 
v. DUNELL, EBDEN & Co. (1868), 
1 Buch. A. Cc. 182.—8. AF. ‘ 


be by sample, 
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Sect. 6.—Effect of usage upon contracts: Sub-sect. 
2, A. & B. (a).] 


The custom must be considered as incorporated 
into the contract & as if it was part of the written 
terms of it (COCKBURN, C.J.).—CLARK v. SMALL- 
FIELD (1861), 4 L. T. 405. 

46 ——.]— A universal usage which is 
not according to law cannot be set up to control 
the law (ERLE, C.J.). 

Many contracts are construed by the course of 
business in the particular trade or in the particular 
place where they are made. But that is not at 

analogous to a universal usage pervading the 
whole world. In the cases where such local usages 
are imported into the contract, it is because they 
tacitly form part of it, like those contracts in which 
we find the words ‘“‘ & other usual terms.’’ ‘I'hey 
then form part of the contract itself. The contract 
expresses what is peculiar to the bargain between 
the parties, & the usage supplies the rest (ERLE, 
O.J.).—-MEYER v. DRESSER (1864), 16 C. B. N.S. 
646; 88L. J.C. P. 2895 10 L. T. 612; 2 Mar. L. C. 
273; 148 EK. R. 1280; sub nom. MAYER v. DRESSER, 
12 W. R. 988. 
Annotations :—Retd. Grissell v. Bristowe (1868), L. R. 3 C. P. 

2; Produce Brokers Co, » Olympia Oil & Cake Co., 


112; 
{1916)1A.C. 314. Mentd. The Norway (1864), Brown. & 
push. ao fo Masponus y Hermano v. Mildred (1882), Y 


462. ——— Unless excluded by terms of 
contract.|--The custom of trade, which is a matter 
of evidence, may be used to annex incidents to 
all written contracts, commercial or agricultural, 
& others, which do not by their terms exclude it, 
upon the presumption that the parties have con- 
tracted with reference to such usage, if it is 
ris ae pd (PARKER, B.).—GIBSON v. SMALL (1853), 
4H. L. Cas. 353 ; 21 L. T. O.S. 240; 17 Jur. 1131 ; 
1C. L. R. 363; 10 E.R. 490, H. L.3 affg. S. C. 
a oe SMALL v. GIBSON (1849), 16 Q. B. 128, 

x. Ch. 

Annotations :—Consd. Biddell v. Horst Co., [1911] 1 K. B. 
934. Mentd. Jenkins v. Heycock (1853), 8 Moo. P. CG. C. 
351; Couch v. Steel (1854), 3 EK. & B. 402: Faweus v. 
Sarsfield (1856), 6 KE. & B. 192; Michoel v. Tredwin (13856), 
17 C. B. 651; Knill v. Hooper (1857), 2 H. & N. 277; 
Thompson v. Hopper (18538), K. B. & HK. 1038; Burges v. 
Wickham (1863), 3 B. & S. 669; Clapham v. Langton 

1864), 56 B. & S. 729; Readhead v. Mid. Ry. (13867), 
. KR. 2 9; B. 412; Stanton »v. Richardson (1872), 

L. R..7 C. P. 421; Daniels v. Harris (1874), 23 W. RR. 86; 

Kopitoff v. Wilson (1876), 1 Q. B. D. 377; Dudgeon v. 
Pembroke (1877), 2 App. Cas. 284; Steel vw. State Line 
Dope (1877), 3 App. Cas. 72; The West Cock, {1911] 








4638. ——- ——— ——_-.] — METZNER v. BOLTON, 


No. 584, post. 

46 -|— Incidents which the 
arties are competent by express stipulation to 
introduce into their contracts may be annexed 
by custom, however recent, provided that it be 
general, on the ground that they are tacitly incor- 
orated in the contract. If the wording of an 
ment is such as to exclude this tacit incor- 
poration no usage can annex the incident. But 
where the incident is of such a nature that the 
‘ties are not themselves competent to introduce 
t by express stipulation, no such incident can be 
annexed by the tacit stipulation arising from usage. 
It may be so annexed by the ancient law merchant, 
which forms of the law & of which the cts. take 
judicial notice. Nor, if the ancient law merchant 
annexes the incident, can any modern usage take 
it away (BLACKBURN, .).—CROUCH v. CREDIT 
FONCIER OF ENGLAND (1873), L. R. 8 Q. B. 374; 

42L. J.Q.B. 188; 29 L. T. 259; 21 W. R. 946. 
Annotations :—Refd. Goodwin v. Robarts (1876), 1 App. Cas. 
476; Dashwood v. Magniac, [1891] 3 Ch. 306; Bechuana- 
land Exploration Co. ». London ding Bank, [1898] 


2 q: B. 658. Mentd. Twycross v. Dreyfus (1877), 5 Ch. D. 
605; London & County Banking Co. r. London & River Plate 











CusToM AND USAGES. 


5 . B. D. 232; Mortgage Insce. Corpn. v. 
Bam Sanne arg Sy, 21 Q. B. D. ed :; National Bank v. 
Silke (1890), 63 L. T. 787; Simmons v. London Joint 
Stock Gank (1890), 39 W. R. 449, 450, 452 ; Venables v. 
Baring, [1892] 3 Ch. 527; Webb, Hale ». Alexandria 
Water Co. ane 21 T. L. R. 572; Jones v. Coventry, 
{1909] 2 K. B. 1029. 
465. ——. ———.] — MOULT v. HALLIDAY, 
No. 202, ante. 
Degree of notoriety essential—To validity of 
usages.|—See Sect. 3, sub-sect. 1, ante. 

6. Not where usage contrary to policy of the 
-~--«]—The ct. will refuse to recognise an alleged 
custom of accepting transfers in blank as being 
contrary to the policy of thelaw, &in contravention 
of a settled rule of law.—TAYLER v. GREAT INDIAN 
PENINSULA Ry. Co. (1859), 4 De G. & J. 559; 28 
L. J. Ch. 709; 33 L. T. O. S. 861; 5 Jur. N.S. 
1087; 7 W.R. 637; 45 E. R. 217, L. JJ. 
Annotations -—Consd. France v. Clark (1884), 26 Ch. D. 257. 

Mentd. Re North British Australasian Co. & Joint Stock 
Co.’s Acts, 1856 & 1857, Er p. Swan (1859), 7 C. B. N.S. 
400; Swan v. North British Australasian Co. (1863), 2 
H. &C.175; Hawkins v. Maltby (1867), 3 Ch. App: 188 ; 
Hunter v. Walters, Curling v. Walters, Darnell v. Hunter 
(335) L. R. 11 Kg. 292 ; Soc. Générale de Paris v. Walker 








1885), 11 App. Cas. 20; Re Queensland Land & Coal Co., 
avis v. Martin (1894), 71 L. T. 115. 

467. Only if both parties cognisant of usage.|— 
When evidence of usage of a particular place is 
admitted to add to or in any manner afiect the 
construction of a written contract, it is admitted 
only on the ground that both parties were cognisant 
of the usage, &, it being shown that only one of 
the parties knew of the custom, such evidence will 
be rejected—KIRCHNER v. VENUS (1859), 12 
Moo. P. C. C. 861; 83 L. T. O. 8S. 813; 5 Jur. N.S. 
395; 7W.R. 455; 14 E. R. 948, P. C. 
Annotations :-—Consd. Gibson v. Hillstrom (1869), 21 

302. Refd. Sweeting v. Pearce (1859), 6 Jur. N. 8.753 5 

Buckle v. Knoop (1867), L. R. 2 Hxch 125. Mentd. 

Pearson v. Goschen (1864), 17 C. B. N. 8. 352; The 
Felix (1868), L. R. 2A. & EB. 273; Gray v. Carr (1871), 
le RK. 6 Q B. 5223; McLean & Hope v. Fleming (1871), 
a R. 2 Sc. & Div. 128; Allison v. Bristol Marine Insce. 

(1876), 1 App. Cas. 209; Fisher v. Smith ee App. Cas. 

1; Groat Indian Peninsula Ry. v. Turnbull (1885), 53 

L. T. 325; Smith, Hill v. Pyman, Bell, [1891] 1 Q. B. 742 ; 

The Canada (1897), 13 T. L. R. 238; Weir v. Girvin, 

[1900) 1 Q. B. 45; Rederiakt. Superior v. Dewar & Webb 

(1909), 14 Com. Cas. 320. 

468. .}—A trade usage cannot be annexed 
to a contract of service, unless the servant was 
aware of it on entering the employment.—MEEK 
v. Port OF LONDON AUTHORITY, [1918] 1 Ch. 415 ; 
87 L. J. Ch. 286; 119 L. T. 196; 82 J. P. 225; 
34 T. L. R. 249; 16 L. G. R. 289; affd. on other 
grounds, [1918] 2 Ch. 96, C. A. 

469. To qualify contract.)—Howcrort v. LAy- 
cock, No. 556, post. 

Usages relating to landlord & tenant.|—Sce 
AGRICULTURE, Vol. II., p. 11, Nos. 37 et seq., & 
LANDLORD & TENANT. 

Usages of Stock Exchange.|—See Stock Ex- 
CHANGE. 

Usages 
SURANCE. 

Usages in connection with sale of land.|— See 
SALE OF LAND. me 
__Usages relating to master & servant.|— See 
MASTER & SERVANT. 

Usages relating to building trade.]|—Sce 
BUILDING ConTRACTS, ENGINEERS & ARCHITECTS, 
Vol. VII., pp. 332-334, 341, 444, 445, 448-450, 
Nos. 7, 14, 16, 47, 449, 450, 465, 456, 458, 461, 
472, 474, 475, 479, 482, 485. 





in relation to insurance.j|—Sece IN- 


B. To Explain Terms. 
(a) In General. 
Particular usages.|—See Part III., post. 
470. Admissibility a question of law.] — Lewis 
v. MARSHALL, No. 479, post. 


Part JI].—Usaars GENERALLY. 


471. Grounds of admissibility.|—-Mymrs v. SARL, 
No. 508, post. 

472. Evidence admissible to explain.} — On 
mercantile contracts relating to insurances, etc., 
cts. of law examine & hear witnesses, of what is 
the usage & understanding of merchants conversant 
therein; for they have a style peculiar to them- 
selves, which is short, yet is understood by them, 
& must be the rule of construction (LoRD Harp- 
WICK, O.).—BAKER v. PAINE (1750), 1 Ves. Sen. 
456; 27 E. R. 1140, L. C. 

Annetanon ‘—Mentd. Rich v. Jackson (1794), 4 Bro. C. C. 


473. -|—In all mercantile contracts & 
adventures, parol evidence of usage is allowed.— 
BLUNT v. CUMYNS (1751), 2 Ves. Sen. 331; 28 
E. R. 213, L. C. 

474. ——.]—Where a holding is general from 
Michaelmas, the custom of the country as to 
whether that shall be deemed Old or New 
Michaelmas Day, is admissible evidence.—FURLEY 
d. CANTERBURY CORPN. v. WooD (1794), 1 Hsp. 
198, N. P. 

Anncaiions :—Apprvd. & Folld. Doe d. Hall v. Benson (1821), 


& Ald. 588. Refd. Den d. Peters v. Hopkinson (1823), 
3 Dow. & Ry. K. B. 507. 


475. ——-.|—Dor d. Hart v. BENSON (1821), 


4B. & Ald. 588; 106 E. R. 1051. 
Annotations -—Refd. Den d. Peters v. Hopkinson (1823), 
re erie Ry. K. B. 507; Spartali v. Benecko (1850), 10 


476. -|—Although parol evidence cannot 
be received to vary the terms of a contract, yet it 
has always been received to show in what sense 
mercantile terms are used (VAUGHAN, J.).— 
POWELL v. HORTON (1836), 2 Bing. N. C. 668; 2 
Hodg. 12; 3 Scott, 110; 5 L. J. C. P. 2043; 132 











E. R 257. 

ee -|—BoTrroMLEY v7. FORBES, No. 363, 
ante. 

478, —-—.]—Deft., a corn merchant in Ireland, 


sent written instructions to pltf., a corn factor & 
del credere agent of deft. in London, to sell oats 
of a certain quality at a certain price on his (deft.’s) 
account. Pltf. sold them, as described by deft., 
in hisownname. The oats proved to be of inferior 
quality, & pltf. was obliged to pay to the vendee 
the difference in value. In an action to recover 
the difference, it was objected by deft. that pltf. 
had no right to sell in his own name & thereby to 
incur liability :—Held: evidence was admissible 
for pltf. to show that, by the custom of the London 
corn trade, a factor was warranted by such 
instructions in selling in his own name.—JOHNSTON 
v. USBORNE (1841), 11 Ad. & El. 549; 3 Per. & Dav. 
236; 113 E. R. 524. 

479. -]—(1) Evidence of general usage in. 
the trade to which a contract refers is admissible 
to interpret the contract. But to vary the ordinary 
meaning of plain words, such evidence must be 
clear & irresistible. 

Where, therefore, two witnesses stated, that the 
usual practice of the trade to Sydney was to con- 
sider stecrage passengers as cargo, & their passage- 
money as freight, but stated no instance of such 
construction in their own knowledge, & added, 
that the guarantee in question was an unusual 
one :—Held: this evidence was insufficient to 
prove a general usage of trade, so as to vary the 
prima facie meaning of the contract. 
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(2) Whether such evidence when offered is 
admissible is a question for the judge alone.— 
LEWIS v. MARSHALL (1844), 7 Man. & G. 729; 
8 Scott, N. R.477; 18L.3.C0.P.193; 3L.T.0.8. 
261; 8 Jur. 848; 135 E. R. 293. 


Annotations :—.48 to (1) Refd. Spartali v. Benecke (1850), 
10 C. B. 212; Kirchner v. Venus (1859), 12 Moo, Pp Cc. a 
vite aa o. da Refd. Hutchinson v. Tatham (1873), 42 


480. ——.]—IIaLz v. JANSON, No. 527, post. 


bite ———.|—-CUTHBERT v. CUMMING, No. 700, 
post, 
482. -|—When the terms of a contract are 





plain, usage can little affect the construction to be 
placed upon it ; but when it is ambiguous, the usage 
or a long time may influence the judgment of the 
ct., by showing how it was understood by the 
original parties to it.-—BoLDERO v. East IND1A Co. 
(1858), 26 Beav. 316; 28 L. J. Ch. 243 32 
L. T. O. 8. 214; 4 Jur. N.S. 1124; 7W. Rw 1; 
53 E. KR. 920; affd. on other grounds (1860), 
1 De G. F. & J. 313, L. C. 3 (1865), 11 LL. L. Cas. 
405, H. L. 


Annotation :—Mentd. Secretary of State for India v. Under- 
wood (1870), L. R. 4 H. L. 580. 


rite. ———.]—HUTCHINSON v. TATHAM, No. 451, 
ante. 
484, ——.]—-ScurkIbER (ASSIGNEE OF DE- 


BRICKS) v. HORSLEY (1865), 11 Jur. N. S. 675. 

: .|—Evidence of the custom of the trade, 
of course would, according to the well-known rule of 
law, which admits parol evidence, not to contradict 
a document, but to explain the words used in it, sup- 
ply, as it were, the mercantile dictionary in which 
you are to find the mercantile meaning of the words 
which are used (LORD CAIRNS, C.).—BOWES Uv. 
SHAND (1877), 2 App. Cas. 455 ; 46 L. J. Q. B. 561 ; 
36 L. T. 857; 25 W. R. 730; 5 Asp. M. L. C. 461, 
H. L.3 revsq. S. C. sub nom. SHAND v. BowEs, 2 
Q. B. D. 112, C. A. 


Annotations :-—Refd. Ie Sutro & Hoilbut, Symons, [1917] 2 
K. B.348. Mentd. West Ham Union Grdnes, v. St. Matthow, 
Bethnal Green, (1896) A. C. 477; Re Goodbody & Balfour 
& Williamson (1899), 5 Com. Cas. 59; Nelson v. Nelson 
Line Liverpool (No. 3), Re Nelson & Nelson Line Liverpool 
(1907), 77 L. J. K. B. 97; Re General Trading Co. & Van 
Stolks Commissichandel (1911), 16 Com. Cas. 95; The 
Annie Johnson, The Kronprinsessan Margareta, [ 1918] 
P. 154; Manbre Saccharine Co. ». Corn Products Co., 
{1919) 1 K. B. 198; Fisher, kteeves v. Armour, [1920] 
2 K. 3B. 329; Hartley v. Hyman, (1920) 3 K. B. pr 
Aron (Incorporated) v. Comptoir Wegimont, [1921] 
K. B. 435 3 Diamond Alkali Export. Corpn. v. Bourgeois, 
[1921] 3 K. B. 443; Taylor v». Bank of Athens, Pinnock 
v. Bank of Athens (1922), 91 L. J. K. B. 776. 


486. .|—Corron v. Sounes (1902), 18 


T. L. R. 456. 
Annotation :-—Reftd. Clayton-Greeno v. De Courville (1920), 
790. 


36 T. L. R. 

487. .|— By custom you may add by 
inference to the terms of a contract, or you may 
show a customary meaning of a term of the con- 
tract; but you must not by an allegation of 
custom contradict the express contract contained 
in the terms of the particular document, which 
governs the rights of the parties (KENNEDY, J.).— 
Gutr Ling, Lrp. v. Laycock & Co. (1901), 18 
T. L. R. 14; 7 Com. Cas. 1. 

488, —-- Meaning of contract-—-To_ define 
places—& mode of performance.|—-The rule as to 
whether evidence of a custom is admitted to vary 
a, written contract is perhaps easier to state than 
to apply, because in a sense any admission of 
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Sect. §.—Effect of usage upon contracis: Sub-sect. 2, 
B. (a) & (0).] 


custom varies a written contract. The contract 
construed without the custom will be different 
from what it is if construed with the custom, & 
in that sense every admission of custom varies the 
written contract (SCRUTTON, L.J.). 

It is quite clear that, although the meaning 
of the written contract is varied, you may use the 
custom, first of all, in the case where you are using 
it as a dictionary to explain what words in the 
contract mean. Thus, where the contract says 
twelve, you may show that by custom twelve means 
thirteen, as in the case of a baker’s dozen; & 
where the contract says one hundred, you may 
prove by custom that one hundred means the long 

undred or one hundred & twenty; & where 
the contract provides for payment at thirty days 
or three months, as in the case of an ordinary bill 
of exchange or promissory note, you may find that 
thirty days means thirty-three days, or that 
three months means three months & three days. 
You may also use the custom to define places. 
Thus, ‘' alongside ’’ without a custom may mean a 
certain area, & ‘‘ alongside’ with a custom may 
mean a much larger area. Again, you may use 
custom to define method of performance. The 
method of performance without the custom 
might be limited to certain means, & the method 
of performance with the custom might be much 
wider (SCRUTTON, L.J.).—PRODUCE BROKERS Co., 
LTD. v. OLYMPIA OIL & CAKE Co., LTb. No. 6Y0, 
post. 

489. ——— Latent & patent ambiguities — In 
modern & ancient instruments. |-—WaATCHAM v. A.-G. 
oF East AFRICA PROTECTORATE, No. 557, post. 

Not where usage contradictory, inconsistent or 
repugnant.|——Sce Sect. 6, sub-sect. 2, C., post. 

490. Not where terms clear & pera — With 
regard to the evidence of the usage of the trade, 
the language of the agreement between the parties 
being clear & unequivocal, evidence as to the 
general usage of the trade could not be of any 
avail.— READING v. MENHAM (1832), 1 Mood. & Qt. 
234, N. P. 

491. er Where house agents were em- 
ployed to sell houses upon the terms that their 
commission should be payable upon the treaty 
being concluded :—Held: the terms of the con- 
tract were unambiguous, & no parol evidence of 
custom could be received. 

It is impossible that any parol evidence could 
be admitted, because pltf.’s card contains the 
terms of the contract & they are quite clear & 
express (PATTESON, J.).—-COoTTON v. SWANN 
(1848), 11 L. T. O.S. 63. 

492. —~—.|—BOLDERO v., 
No. 482, ante. 

492a. Printed & written clause in charter- 
party—Not inconsistent.|—-THE Nira, [1892] P. 
411; 62L.J.P.12; 69 L. T. 56; 7 Asp. M. LC. 
324; 1K. 540, D. C. 


Annofations -——Consd. Akt. Helios +. Ekman (1 

L. 'T, 537 7 
397. Refd. 
445 


498. Only if both parties cognisant of usage.}— 
KIRCHNER v. VENUS, No. 467, ante. 

494. usage not variable.|—ABBOTT v. 
BaTeEs, No. 744, post. 


490i. Not where terms clear & 
exrpress.}—Custom cannot affect the 
express terms of a written contract.— 
INDUR CHANDRA DvG@aR v. LACHMI 
Brsi (1871), 7 B. L. R. 682; 15 W. R. 
501.—IND. 


400 ii. .}—Averments of custom 
of trade cannot be admitted to proba- 





East INvbIA Co., 





897), 76 
Palgrave, Brown e. Turid 8.S., [1922] 1 A.C, 
Brenda 38.8. Co. v. Green (1900), 69 L. J. Q. B. 








490 iii. 
TIK’S TRUSTEERS 
Seas.) 1031.—8C0O 





tion in order to construe a written 
contract clearly expressed 
ARROL & Co. v. STEEL Co. OF SCOTLAND 
(1890), 17 R. (Ct. of Sess.) 31.—SCOT. 


——. }-MACLELLAN v. PRAT- 
{1903), 6 F. (Ct. of 


Custom AND USAGES. 


Characteristics of usages.|—-See Sect. 5, ante. 

495. Only if usage relates to matter incident 
to contract.|—Evidence of custom is admissible to 
explain a contract only where it relates to a matter 
incident to the contract.—PHILLIPPs v. BRIARD 
(1856), 1 H. & N. 21; 25 L. J. Ex. 2338; 4 W. R. 
486; 156 E. R. 1101. 

496. Only if usage in fact established. | — 
ABBOTT v. BATES, No. 744, post. 

497. .|——The law merchant may govern the 
construction of a written commercial document, but 
there must be evidence in fact of the commercial 
usage before there can be admission or adoption.— 
BIDDELL BROTHERS v. E. CLEMENS Horst Co., 
11911] 1 K. B. 934; 80L. J. K. B. 584; 104 L. T. 
577; 27 T. L. R. 331; 55 Sol. Jo. 383; 12 Asp. 
M.L.C. 1,0. A.3 revsd. on other grounds, sub nom. 
BE. CLeEmens Horst Co. v. BIDDELL BROTHERS, 
[1912] A. C. 18, H. L. 


Annotations :--Mentd. Landauer v. : 

[1912] 2 K. B. 94; Orient Co. v. Brekke & Howlid, {1913] 

1 K. B. 531: Groom ». Barber, {1915} 1 K. B. 316; Happe 

©. Mannasseb (1915), 84 L. J. K. B. 1895; Karberg v. 
Blythe, Green, Jourdain, Schneider v. Burgett & Newsam 
(1915), 85 L. J. K. B. 665; The Miramichi, [1915] P. 71; 
Sharpe v. Nosawa, [1917] kK. B. 814 1) pjohn v. Hitchens, 
Upjohn v. Ford, {1918} 1 K. B. 171; Manbre Saccharine 
Co. v. Corn Products Co., [1919] 1 K. 3. 198; Johnson v. 
Taylor, [1920] A. C. 144; Aron (Incorporated) v. Comptoir 
Wegimont, (1921) 3 K. B. 435; Diamond Alkali Export 
Corpn, v. Bourgeois, [1921] 3 K. B. 443; Hansson v. 
Hamel & Horley, (1922] 2 A.C. 36; Ballantine v. Cramp 
& Bosman (1923), 129 L. T. 502. 


498. Not to define specific article of trade— 
‘* Foreign refined rape oil.’’]—NIcHOL v. GODTS, 
No. 687, post. 

Usages relating to landlord & tenant.|—See 
AGRICULTURE, Vol. II., p. 11, Nos. 37 et seq. 

Usages of Stock Exchange.|—Sce Srock Ex- 
CHANGE. 

Usages in relation to insurance.]—Sce INSURANCE. 





Craven & Speeding, 
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(b) Z'o atlach special Mercantile or Professional 
Interpretation. 


Usages of Stock Exchange.]—<Sce Srock Ex- 
CHANUE. 

Usages relating to landlord & tenant.|—See 
AGRICULTURE, Vol. II., p. 11, No. 37 et seq. ; 
LANDLORD & TENANT. 

Usages in relation to insurance.|—Sce INSURANCE. 

Particular usages.|—See Part III., post. 

499. General rule.|—The case turns upon the 
meaning of the word “ privilege.” This is a 
mercantile term, & 1 must learn its meaning from 
mercantile men. Then if indifferent witnesses may 
be called on to explain what is understood by 
privilege, may we not hear the construction put 
upon the word by the parties themselves before 
the agreement was entered into ? (GipBs, ©.J.).— 
BircH 7. DEPEYSTER (1816), 4 Camp. 385; 1 
Stark. 210, N. P. 

Annotations :—Mentd. Luckie v. Bushby (1853), 13 C. B. 

864; Crampton v. Walker (1860), 3 EK. & KE. 321. 

_ 500. |—If a word has acquired a par- 
ticular meaning in a certain trade, that meaning 
will be applied to it in construing a written con- 
tract respecting that trade; but, that the word 
has ee that particular meaning must be 
distinctly proved. 

The important point here is as to the meaning 
of the word bale, one party contending that it 
means a compressed bale, the other party that it 


493 i. ies if both parties cognisant 
of usage.}—Where a custom is purely 
local, it cannot be taken to control 
or explain the words of a written 
intrument unless it was known to both 
parties. —-HOILMAN v. PERUVIAN. NI- 
TRATE OO. (1878), 5 NR. (Ct. of Sess.) 
657.—SCOT. 








—TANORED, 


Part IJ.—Usaars GENERALLY. 


neans a bag (ABBOTT, C.J.).—TAYLOR v. BRicas 
1827), 2 C. & P. 525, N. P. 


501. ——.]—Where terms are used which are 
xnown & understood by a particular class of 
xersons, in a certain special & peculiar sense, 
avidence to that effect is admissible for the purpose 
of applying the instrument to its proper subject- 
matter, & although this principle has been more 
frequently applied to mercantile instruments than 
to others, it is not confined to them (PARKER, J.).— 
SMITH v. WILSON (1832), 3 B. & Ad. 728; 1 
J. J. K. B. 194; 110 EB. R. 266. 

Annotations :—Apld. Myers v. Sarl (1860), 3 E. & KE. 306. 
Refd. Bold v. Rayner (1839), 2 Gale, 44; Clayton v. 
Gregson (1836), 5 Ad. & El. 302; Spicer v. Cooper (1841), 
1 Q. B. 424; Shore v. Wilson (1842), 9 Cl. & Fin. 355 ; 
Simpson v. Margitson (1847), 11 Q. B. 23; Bi obey v. 
Benecke (1850), 10 C. B. 212; Humfrey v. Dale (1858), 
5 Jur. N. 8S. 191; Bruner v. Moore, [1904] 1 Ch. 305. 
Monta. Partridge v. Bank of England (1846), 10 Jur. 


502. -|—Wherever the words used have, 
by usage or local custom, a peculiar meaning, that 
meaning may be shown by parol evidence 
(ALDERSON, B.).—GRANT v. MADDOX (1846), 15 
M. & W. 737; 16 L. J. Ex. 227; 7L. T. O.S. 
187. 

Annotations :—Refd. Simpson v. Margitson (1847), 11 Q. B. 23; 

Sotilichos v. Kemp (1843), 18 L. J. Wx. 36; Myers v. Sarl 


(1860), 3 E. & K. 306 ; Abbott v. Bates (1875), 45 L. J. Q. B. 
117; Bruner v. Moore, (1904) 1 Ch. 305; Clayton-Greoene 
v. De Courville (1920), 36 T. L. Rk. 790. Mentd. Harmer 
v. Cornelius (1858), 4 Jur. N. 8S. 1110. 

503. .|—(1) Although parol evidence is not 
admissible to contradict a contract the terms of 
which have but one ordinary meaning & accep- 
tation, yet if the parties have used terms which 
bear not only an ordinary meaning, but also one 
peculiar to the department of trade or business to 
which the contract relates, it is obvious that due 
effect would not be given to the intention, if the 
terms were interpreted according to their ordinary 
& not according to their peculiar signification. 
Therefore, whenever such a question has come 
before the cts., it has always been held that where 
the terms of the contract under considcration have, 
besides their ordinary & popular sense, also a 
peculiar & scientific meaning, the parties who have 
drawn up the contract with reference to some 
particular department of trade or business, must 
have intended to use the words in the peculiar 
sense. This is but an application of the well- 
known rale that the interpretation of contracts 
must be governed by the intention of the parties; 
& from the nature of the case, the peculiar meaning 
of the terms used can be discovered only by means 
of parol evidence (COCKBURN, J.). 

_ (2) The cts. have long allowed mercantile 
instruments to be expounded according to the 
usage & custom of merchants, who have a style 
& language peculiar to themselves of which usage 
« custom are the legitimate interpreters (CocK- 
BURN, J.).—MYERs v. Sart (1860), 3 E. & E. 306; 
a re 7 Jur.N.S.97; 9W.R. 96; 121 


Annotations :—Refd. Miller v. Tetherington (1861), 6 H. & N. 
278; Re Sutro & Heilbut, Symons, [1917] 2 K. B. 348; 


British & Foreign Marine Insce. v. Gaunt, [1921] 2 A. C. 
504. Whether usage must be known at place 
where contract made.]—By a contract in writing, 
made at S., between A., who resided at S., & B., 
who resided in London, B. sold to A. a cargo of 
St. Gilles Marais wheat f.o.b. at a French port. 
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The grain was unknown at S., but is known else- 

where, in the trade, to contain a mixture of 

barley. The judge, at the trial, rejected evidence 
to prove this, unless it could also be proved that 
this fact was “ known at S. :—Held: the ruling 

was wrong.—RYDER v. WooDLEy (1862 

W. R. 294" PEPE DD. Oe 
505. ——.]—Propuce Brokers Co., Lrn. v. 

OLYMPIA OIL & CAKE Co., Lrp., No. 690, post. 
506. Although terms bear prima facie a natural 

import.|—The same rule of construction which 

applies to all other instruments applies equally 
to this instrument of a policy of insurance, that: it 
is to be construed according to its sense & meaning 
as collected in the first place from the terms used. 
in it, which terms are themselves to be understood 
in their plain, ordinary & popular sense, unless 
they have generally in respect to the subject- 
matter as by known usage of trade, or the like, 
acquired a peculiar sense distinct from the popular 
sense of the same words (LORD ELLENBOROUGH, 

C..J.)—ROBERTSON v. FRENCH (1803), 4 Hast, 

130; 102 K. R. 779. 

Annotations :—Consd. Cerr v. Montefiore (1864), 5 B. & S. 
408. Refd. Lang v Anderdon (1824), 3 B. & C. 4953 
Hunter v. Leathley (1830), 10 B. & C. 858; Hart v. 
Standard Marine Insce, (1889), 22 Q. B.D. 499; G. W. Ry. 
v. Carpalla United China Clay Co., [1909] | Ch. 218; Cav 
v. Horsell, [1912] 3 K. B. 533; Sanday »v. British & Foreign 
Marine Insce., [1915] 2 K. B. 781. Mentd. Kr p. Yallop 
(1808), 15 Ves. 60; Spitta v. Woodman (1810), 2 Taunt, 
416; Horneyer v. Lushington (1812), 15 Kast, 46; Pirie 
v. Anderson (1812), 4 Taunt. 652 ; Gladstone ». Clay (1813), 
1M. & S. 418; Park v. Hammond (1816), 6 Taunt. 495 ; 
Prouting v. Hammond (1819), 8 Taunt. 688 ; Rickman v, 
Carstairs (1833), 5 B. & Ad. 651; Alsager v. St. Kathorine’s 
Dock Co. (1845), 14 M. & W. 794; Gumuin v. Tyrie (1864), 
4B. & S. 680; Glynn v. Margetson, [1893] A. GC. 3515 
Saqui & Lawrence v. Stearns (1910), 103 L. T. 533; Re 
Sutro & Heilbut, Symons, [1917] 2 K. B. 348 

‘ -J—Deft., a merchant at V., cestab- 
lished IL. as his general agent in London in 1832, 
authorising him to make contracts in his own 
name; that authority was, however, revoked 
shortly before the making of the contract, in 
question with pltfs. The contract was effected 
through W., a broker, in the terms previously 
sanctioned by deft., & was contained in two notes ; 
the bought note was in these terms: ‘‘ Bought for 

T. & C. 1,000 casks of tallow—W., Broker’; & 

was delivered to pltfs., the buyers ; the sold note 

was in these terms: ‘‘ Sold for H. to my principals 

1,000 casks of yellow candle tallow—W., Broker ”’ ; 

& was delivered to H., the agent for the seller, 

deft. In an action for not delivering the tallow, 

the jury found that H. intended to make the sale 
on his own account, but that. the broker thought 
he was making the sale for deft., & intended to deal 
with deft. :—Held: evidence of a custom in the 
trade, that a party to such a contract might, when 
the principal was disclosed, reject him & clect to 
hold the broker responsible, was not admissible ; 
though parol evidence was admissible to show in 
what character a party had made a contract, 
or in what name a party was carrying on his 
trade. ; 
When parties have agreed to reduce their con- 
tract to writing, common sense seem: to require 
that they should be held bound by that writing. 

Customs of trade are supposed to form a virtual 

exception to this rule; but the cases only go so 

far as to admit parol evidence to explain terms 
used in a sense different from their ordinary 
meaning (LORD DENMAN, C.J.).—-TRUEMAN Us 

LopER (1840), 11 Ad. & El. 589; 3 Per. & Dav. 
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insufficient according to & special 
custom of the china trade.- -PENINSU- 
LAR & ORIENTAL STEAM NAVIGATION 
Co, v. MANICKII NARAINJI PADSHA 
(1867), 4 Bom. O. C. 169.—IND. 
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207 ; 9L. J. Q. B. 165; 4 Jur. 934; 113 HE. R. 


Calder v. Dobell (1871), L. R. 6 C. P. 
6. Hum ©. Dale (1858), 5 Jur. N. 8S. 191. 
entd. Beckham v. Drake (1841), 9 M. & W. 79; Furze v. 
2 Q. B. 388; Royal Exchange Insce. 
R. 592; Re Oriental Bank Corpn., 
. D. 634; Durant v. Roberta 
ghiey, cise vie? Bde Pi Q. B. 629; Willis, Faber 
508. |—We must apply the ordinary 
rules of construction to this instrument. One of 
these rules is that words are to be construed 
according to their strict & primary acceptation, 
& subject always to the observation, that the 
meaning of a particular word may be shown by 
parol evidence to be different in some particular 
place, trade or business from its proper & ordinary 
acceptation (PoLLocK, C.B.).—MALLAN v. May 
(1844), 18 M. & W. 611; 14 L. J. Ex. 48; 4 
L. T. 0. 8.174; 9 Jur. 19; 153 E. R. 213. 
Annotations :-—Consd. Cave v. Horsell, [1912] 3 K. B. 533. 
Refd. Simpson v. Margitson (1847), 11 Q. B. 23; Bruner 
v, Moore, [1904) 1 Ch. 305. Mentd. Horwood v. Griffith 
ene) 2 W. R. 71; Wallace v. A.-C. (1864), 33 Boav. 


509. On clear & irresistible evidence. |— 
Lewis v. MARSHALI., No. 479, ante. 

510. .]—By the terms of a charterparty the 
charterers agreed to unload the vessel at a certain 
rate per diem, & payment for any detention beyond 
that time was ‘‘toreckon from the time of the vessel 
being ready to unload, & in turn to deliver.” <At 
the port to which the vessel was bound certain 
regulations of the French Govt. were in force, by 
which vessels arriving to discharge their cargo 
might have to wait a certain number of days before 
their turn to deliver arrived. In an action brought 
upon this charterparty for demurrage :-—Held: 
evidence was receivable to show what was the 
general understood meaning of the words “in 
turn to deliver ’? amongst shipowners & merchants 
entering into charterparties, with respect to the 
commerce & business under _ investigation.— 
ROBERTSON v. JACKSON (1845), 2 C. B. 412; 15 
L J.C. P. 28; 6L. T. O. S. 256; 10 Jur. 98 ; 135 
BH. R. 1006. 

Annotations :—Consd. Lawson v. Burness (1862), 1 H. & C. 

396. Refd. Simpson v. Margitson (1847), 11 Q. B. 23; 

Leidemann v. Schultz (1853), 14 C. B. 38; Bruner »v. 


3. 38; 
Moore, [1904] 1 Ch. 305. Mentd. Lloyd ». Guibert. (1865), 
L. Rk. 1 Q. B. 115; Tapscott v. Balfour (1872), L. Re 8 











G. P. 46. 

511. ——.]—-SPARTALI v. BENECKE, No. 526, 
post. 

512, ———.]—-Brown v. BYRNE, No. 545, post. 

5138. ——— No ambiguity.) Myers v. SARL, 
No. 508, ante. 

514, ———.]—-The only occasion on which words 


receive a meaning different from their natural 
import is where, by usage, they have acquired a 
particular meaning in a certain trade, or where 
@ well-known established custom controls or is 
embodied in a particular expression (POLLOCK, 
O.B.).—-KEARON v. PEARSON (1861), 7 H. & N. 
886; 81 L. J. Ex. 1; 10 W. R. 12; 158 HK. R. 


523. 
Annotations :-—Mentd. Cave v. Mills (1862), 10 W. R. 471; 
L. R. 4 Q. B. 127; Jackson v. 


Ford v. Cotesworth (1868), L. R. 4 Q. 
Union Marine Insce. (1873), L. R. 8 C. P. 572; Ashcroft 
v. Crow Orchard Colliery Co. (1874), L. R. 8 Q. B. 640; 


e. What evidence admissible.) — 
Where a party has agreed to erect a 
“* gutting shop ” but refuses to erect a 





WATSON v. 





Kipston (1839), 1 Dunl. 
f.—— Not to_ alter 


CustoM AND USAGES. 


Postlethwaite v. Freeland (1880), 5 App. Oas, 599; Ka 
vy. Field (1882), 8 Q. B. D. 594; Grant v. Coverdale, Tod 
(884 , 9 App. Cas. 470; Nickoll & Knight v. Ashton, 
fdri a teeey 2 K. B. 126; Harrowing v. ma (1902), 
18 T. L. BR. 694; Jones v. Green, [1904] 2 K. B. 275. 
515. .|—Where in a mercantile contract 
words are used capable of more than one interpreta- 
tion, they must be interpreted according to the 
meaning which mercantile men of knowledge & 
experience would fix upon them (KELLY, 0.B.).— 
BUCKLE v. Knoop, No. 337, ante. 








516. .|—HvUTCHINSON v. TATHAM, No. 451, 
ante. 
517. .]—A policy of insurance upon a ship 





contained the following clause: ‘‘ Warranted no 
iron, or ore, or phosphate cargo exceeding net 
registered tonnage across the Atlantic.”’ In an 
action upon the policy, defts. contended that they 
were relieved from liability as the ship at the time 
of the loss was carrying a cargo of steel blooms, 
exceeding in weight the tonnage of the ship 
across the Atlantic :—Held: the word ‘iron”’ 
being capable of including steel in its meaning, 
the onus lay upon pltf. to show that the com- 
mercial meaning of the word “ iron,’’ when used 
in the particular warranty amongst persons engaged 
in the business of insurance, did not include steel, 
& evidence to show that the use of the word “iron ”’ 
in other commercial documents would not be 
understood by mean of business to include steel 
was insufficient—Harr v. STANDARD MARINE 
INSURANCE Co. (1889), 22 Q. B. D. 499; 58 
L. J. Q. B. 284; 60 L. T. 649; 37 W. R. 366; 
5 'T. L. R. 229; 6 Asp. M. L. C. 368, C. A. 
Annotation :-—Refd. Sanday v. British & Forelgn Marine 
Insce., [1915] 2 K. B. 781. 
_ 518. -]}—Where, between persons engaged 
in a trade, a contract is made, & a custom is 
alleged to exist in the trade which affects the 
contract, the matter stands thus: Having regard 
to the fact that the persons who are speaking in 
the contract are proved (if the custom is proved) 
to mean by their language something which in the 
absence of evidence they priméd facie would not 
mean, then the construction of the contract 
necessarily involves, in my opinion, the considera- 
tion of the custom (BUCKLEY, L.J.).—Re NortTu 
WESTERN RUBBER Co., Lrp., & HUTTENBACH & 
Co., [1908] 2 K. B. 907; 78 L. J. K. B. 51; 99 
L. T. 680, C. A. 
Annotations :—Overd. Produce Brokers Co. v. Olympia Oil 
& Cake Co., [1916] 1 A. C. 314. Refd. Produce Brokers 


Co, v. ere hatang Oil & Cake Co., [1917] 1 K. B. 320. Mentd. 
Miller, Gibb v. Smith & Tyrer, [1917) 2 K. B. 141. 


519. -J]—If, according to the custom of a 
trade or the usage of the market, a word has 
acquired a secondary meaning, evidence may be 
given to prove it (COZENS-HARDY, M.R.).—LOVELL 
& CHRISTMAS, LTD. v. WALL (1911), 104 L. T. 85; 
27 T. L. R. 286, C. A. 

Annotation :—Mentd. Slack v. Hancock (1912), 107 L. T. 14. 

520. In non-mercantile instrument.] — 
SMITH v. WILSON, No. 501, ante. 

521. Not where such interpretation meant. to 
be included—By necessary implication—Or express 
words.|—-MYERs v. Sar, No. 503, ante. 

522. What evidence admissible—Not dictionary 
of English language.]—A general dictionary of the 
English language is not authority to show, on a 
trial, the meaning of a word which is relied on as 











proposed to erect, directed pltf. not to 
A remove any more. Accordingly pltf. 


ordinary | left.some sand unmoved and in situ. 


8 engine & stack as accessories | meaning of word.}—In an action for Pltf. now alleged that by an alleged 
thereof, evidence of the of trade | work ng of by pitf. in excavating for custom in H. he was entitled tor be 
is admissible as to the application of | building operations, it appeared that | Paid as though he had removed all the 
steam to glass-cutting, & the under- | during the progress of the work deft. material down to the bottom :—Held : 
stan of what is comprehended finding the sand being excavated | excavating must have ita ordinary 
under e term cutting shop.”— | guitable for the building which he | Meaning of hollowing out; ‘the 
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deriving a peculiar meaning from mercantile usage. 
oe v. GILBART (1836), 7 C. & P. 701, 
N. P. 

Annotation :—Refd. Krenger v. Blanck (1870), L. R. 5 Exch, 


C. Where Usage Contradictory or Inconsistent with 
Contract. 


Particular a Sir as Sect. 7, post. 

523. Not admissibje to contradict.|—-PARKINSON 
v. COLLIER (1797), 2 Park’s Marine Insurance, 
8th ed. 653. 

524. -|—On a warranty of prime singed 
bacon evidence is not admissible of a practice 
in the bacon trade to receive bacon to a certain 
degree tainted as prime singed bacon, nor of a 

ractice to exclude the purchaser from all remedy, 
if he does not discover & point out the defect 
by an early date.—YATES v. Pym (1816), 6 Taunt. 
446; 128 E. R. 11073; previous proceedings, sub 
nom. YEATS v. Pim (1815), Holt, N. P. 95, N. P. 
Annotations :—Refd. Parker v. Palmer (1821), 4 B. & Ald. 

387; Powell v. Horton (1836), 2 Bing. N. C. 668; Brown 

v. Byrne ese) 18 Jur. 700; Humfrey v. Dale (1857), 7 

f. & 266; Lucas v. Bristow (1858), 27 L. J. Q LB. 364 


HK B. . B. 364. 
Mentd. Dudd v. Fairmanner (1831), 1 L. J. CG. P. 16: 
Maxwell v. Deare (1854), 23 L. T. O. S. 1. 


525. .]—Usage may be admissible to ex- 
plain what is doubtful, but it is never admissible 
to contradict what is plain (LORD LYNDHURST, 
C.B.).—BLACKETT v. ROYAL EXCHANGE ASSUR- 
ANCE (1882), 2 Or. & J. 2443 2 Tyr. 266; 11. J. Ex. 
101*; 149 E. R. 106. 

Annotations :—Consd. Miller v. Totherington (1861), 6 
H. & N. 278. Refd. Hall v. Janson (1855), 4 Kk. & B. 500 ; 
Humfrey v. Dale (1857), 7 EK. & B. 266. Mentd. Stewart v. 
Steele (1842), 5 Scott, N. RK. 927; Stewart v. Merchants 
Marine Insce. freee 16 Q. B. D. 619; Myers v. Sarl 
(1860), 3 E. & HK. 306; Lidgett v. Secretan (1871), L. R. 6 
C. P. 616; British & Foreign Marine Insce. v. Gaunt, 
(1921) 2 A.C, 41. 
526. Expressly or by implication.|]-— A 

contract for the sale of thirty bales of goats’ 
wool at a certain price per lb., contained the 
following stipulation: ‘* Customary allowance for 
tare & draft, & to be paid for by cash in one month, 
less 5 per cent. discount ’’ :—Held: (1) the vendee 
was entitled to have the goods delivered to him 
immediately, or within a reasonable time, but was 
not bound to pay for them until the expiration of 
the month; (2) there being no ambiguity in the 
language of the contract, evidence was not admis- 
sible, to show, that, by the usage of the particular 
trade, vendors selling under such contracts, were 
not bound to deliver the goods without payment. 

In mercantile contracts, evidence is admissible 
to prove that the words in which the contract is 
expressed, in the particular trade to which the 
contract refers, are used in a peculiar sense, & 
different from the sense which they ordinarily 
import; secondly, that evidence of usage is 
admissible for the purpose of annexing incidents 


evidence as to custom & usage was 
quite insufficient to justify the inter- 
retation of the contract otherwise ; 











selling brokers, 


he messurement must be of the | bind was give 
ae actually moved.—KENNEDY contract :—Held : 
vV. HARTMANN (1908), 12 O. W. R. 

795.—CAN. to 
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528 i. Not admissible to contradict. — 
7h usage cannot be set up to contradict 
7 a ven. ores got &® contract.— 
32.N BR. 135-—CAND Oo (1883) 

523 ff. ——.}—In an action brought 


to recover the 





in case the cargo proved inferior to 
sample, made by any one of the firm of 
was conclusive 
n in support of the 
such eyidence was 
admissible, as not being contradictory 
the written document.—P 
MYERS (1861), 13 Ir. Jur. 364.—IR. 


535 i. Not admissible where usage 
neonsistent with contract.}—Presump-: 
tion of a trade usage will not be made 
where there is a written term of the 
contract which.is inconsistent with it to 
such an extent as impliedly to exclude 


it.—SUMMERS _v. 
(1918), 25 C. L. R. 144.—AUS. 
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to the contract in matters upon which the contract 
is silent ; but both these rules are subject to the 
limitation or qualification, that the peculiar sense 
or meaning which it is proposed by the evidence to 
attach to the words of the contract, must not vary 
or contradict, cither expressly or by implication, 
the terms of the written instrument (WILDE, C.J.). 
—SPARTALI v. BENECKE (1850), 10 C. B. 2123; 19 
L. J.C. P. 293; 15 L. T. O. 8S. 183; 138 E. RB. 87. 
Annotations :—Consd. Godts v. Rose (1855), 17 GC. B. 229; 
Pe og v. Sarl (1860), 3 KB. & E. 306; Field v. Lelean (1861), 
6H. & N. 617. Refd. Humfrey v. Dale (1858), 5 Jur. N. 8. 
191; Kirchner v. Venus (1859), 12 Moo. P. C. C. 361. 
527. .}— Usage may be relied upon to 
show the sense in which an expression found in a 
written contract is used in a particular trade; & 
&® usage, consistent with a written contract, may 
be introduced into it, as both parties, being aware 
of it, may be supposed to intend that it shall form 
part of their bargain. But to let in verbal evidence 
of a usage for the purpose of contradicting & nulli- 
fying an express written contract would be contrary 
to all principle, & has been forbidden as often 
as the attempt has been made (LORD CAMp- 
BELL, C.J.).—HALL v. JANSON (1855), 4 BE. & B. 
500; 21 L. J. Q. B. 97; 24 L. T. O. S. 289;1 
Jur. N.S. 571; 30. L. R. 737; 119 Bb. R. 183. 


Annotations :-—Mentd. Allison v. Bristol Marine Insce. 
(1876), 1 App. Cas. 209 ; Atwood v. Sellar (1880), 5 Q. B. D. 
286; Svensden v. Wallace (1884), 13 Q. B. D. 69 ; Hamel v. 
Peninsular & Oriental Steam N avigation Co., [1908] 2 








K. B. 208. 

528, ——.]—CuTULERT v. CUMMING, No. 700, 
post. ° 

529. .]—In an action against the drawer on 


a bill drawn & indorsed in Kngland, & payable 
abroad, & dishonoured by the acceptor’s non- 
payment :—Held: evidence was not admissible 
to prove a usage among merchants here to entitle 
the holder, at his option, to demand from the 
drawer the amount of the re-exchange, or the sum 
which he gave him for the purchase of the bill, 
this being a usage which in terms contradicts the 
written instrument.-—Susge v. Pompe (1860), 8 
C.B. N.S. 538; 30 L. J. CP. 75; 3 LT. 17; 
7 Jur. N.S. 166; 9 W. RR. 15; 141 EB. R. 1276. 


Annotations :-—Consd. Willans v. Ayers (1877), 3 App. Cas. 
133. Mentd. Jt?e Commercial Bank of South Australia 
(1887), 36 Ch. 1). 522; Manners v. Pearson, [1898] 1 Ch. 
581: He Francke & Rasch (1918), 87 L. J. Ch. 273: Di 
Ferdinando ». Simon, Smith (1920), 36 T. L. BR. 797. 





530. .|—ARBON v. FUSSELL, No. 669, post. 
531. -——.|---ABBOTT v. BATES. No. 744, post. 
532, -—-~.]-—BowEs v. SHAND, No. 485, ante. 
538. -——.|--GULF LINE, Lp. v. Laycock & 


Co., No. 487, ante. 
534. ..—PropucE BROKERS Co., Urb. v. 
Ouympra O11, & CAKE Co., Lrp., No. 690, post. 
535. Not admissible where usage inconsistent 
with contract.|—If any custom was to be annexed 
to the actual contract, & there were a repugnancy 


§35 iii. -}—Defts. ecntered into 
contracts with pltfs. for the sale & 
delivery of pieco goods of specified 
descriptions. 

Certain bales of piece goods were 
inferior in quality, were not otherwise 
in accordance with the contract & 
were rejected by pltfs. The dispute 
was referred to arbn. 

The arbitrators found that there 
was a difference ig finish, quality, 
width, & in some cases of design & 
colour & they decided that pltfs. were 
entitled toan allowance, but must take 
delivery of 84 bales with the allow- 
ance. Plitfs., however, refused to take 
delivery of the bales with any allow- 
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sample, a written 536 ii. }—A custom or usage is | ance on the ground that they were not 
contract ween the arties was inadtaisalble, er ita effect is incon- | bound to do so under thelr atlas pie 
shi on. At the trial, evidence of the | sistent with an express covenant.— Pitfs. filed a suit asking for delivery 
m of the e London, | HAYES v. NESBITT (1875), 25 C. P. | of certain other bales; defts. cou a 
8000 to which the allowance, | 101.—CAN. claimed in respect of the bales of whic 
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between them, the custom could not be annexed 

(BRAMWELL, B.).—ALLAN v. SUNDIUS (1862), 1 

H. & 0.123; 31 L. J. Ex. 307; 6 L. T. 359; 10 

W. R. 648; 1 Mar. L. C. 222. 

586. ——.]—-TRaVERS v. MASON (1896), 60 
J.P. 724; 45 W. R. 77. 

537. .|—A custom in the wood trade in 
the Port of London which imposes an obligation 
on a shipowner to discharge a cargo of long lengths 
of timber into lighters, is not inconsistent with a 
clause in a charterparty under which the cargo 
is to be taken from alongside the ship at merchants 
risk & expense. 

If the custom contradicts the express terms of 
the charterparty, then it is a bad custom so far as 
it is sought to apply to a charterparty in such 
terms. But, if the custom is consistent with the 
terms of the charterparty, so that the two may 
fairly stand together, then the custom must be 
taken to be incorporated into the written contract 
(LoRD HEsyrr, M.R.).—AKTIESELKAB HELIOS v. 
EKMAN & Co., [1897] 2 Q. B. 83; 66 L. J. Q. B. 
538; 76 L. T. 537; 8 Asp. M. L. C. 244; 2 Com. 
Cas. 163, C. A. 

Annotations :-—Distd. Brenda 8.S. Co. v. Green (1900), 82 
L. T. 66. Consd. Glasgow Navigation Co. v. Howard 
(1910), 102 L. T. 172.  Distd. Palgrave, Brown v. S.S. 

Turid, [1922] 1 A. C. 397. Mentd. Langham 38.8, Co. v. 

Gallagher (1911), 12 Asp. M. L. C. 109. 

27, 


538. -|—-By a contract dati J Mar. 
1916, applts. agreed to sell to resps. 25 tons of 
plantation rubber, c.i.f., ‘‘ to be shipped during 
the months of Mar./Apr. 1916, by vessel or vessels 
from the East to New York direct and/or indirect, 
with liberty to call and/or tranship at other ports.”’ 
The sellers made a declaration under the contract 
of fifteen tons as having been shipped per steam- 
ship via Seattle, under a through bill of lading, 
which stated that the goods were shipped at 
Singapore for New York via Seattle (a port on the 
Pacific coast of the United States, whence they 
would be sent by rail to New York). The buyers 
objected to this declaration as irregular, upon the 
ground that the rubber was to be conveyed by sca 
to New York. The dispute was referred to arbn., 
& the arbitrators found that after the outbreak 
of war great difficulty was experienced in obtaining 
space for shipments frem the East, & in consc- 
quence, in Oct. 1915, shipments to the eastern 
States of the United States, which had before gone 
the whole distance to New York by water, began 
to be made by steamer to a port on the western 
seaboard of the United States, whence they were 
transmitted by rail to destination; that at the 
date of the contract this route from the East by sea 
& rail from the Pacific seaboard was well known to 
those engaged in the trade as one of the usual 
routes for rubber sold on contracts in the form of 
the one in question ; that there was, at the date of 
the contract, such a course of business established 
as would make it within the contemplation of the 
aig that the rubber might come by this route :— 

eld: the contract provided for a sea carriage from 
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CusTOoM AND USAGES. 


the port of loading to New York, & the usage found 
by the arbitrators was inconsistent with the terms 
of the contract, & therefore was not applicable 
thereto.—Re Sutrro (L.) & Co. & HEILBUT, 
Symons & Co., [1917] 2 K. B. 348; 86 L. J. K. B. 
1226; 116 L. T. 545; 33 T. L. R. 3593; 14 Asp. 
M. L. C. 31; 23 Com. Cas. 21, C. A. 

539. ——.]— VICKERY’s PATENTS, 
Hit, No. 681, post. 

540. .|—A contract for the sale of lumber 
was in the following form: ‘‘ Contract by which 
our principals sell through ‘the agency of S. & T., 
Ltd. (defts.), wood brokers, Liverpool, & Messrs. 
M. & G. & Co. (pltfs.), of Liverpool, buy the wood 
goods specified below, etc.’’ Then followed clauses 
in which reference was made to the “seller”? & 
the ‘‘ buyer,’’ & there was an arbn. clause by which 
the parties agreed to submit all disputes arising 
out of the contract to arbn. in England, & in case 
any action was brought it) was to be brought in 
England & determined according to English law. 
The contract was signed ‘‘ By authority of our 
principals, S. & T., Ltd., C. T., managing director, 
as agents.’’ The contract was made by defts. on 
behalf of foreign principals, who had given defts. 
authority to make the contract on their behalf so 
as to pledge their credit, but whose names were not 
disclosed to pltfs. In an action to recover damages 
for breach of the contract pltfs. sought to make 
defts. personally liable thereon under a general 
custom of merchants that when’ an agent contracts 
on behalf of a foreign principal he undertakes the 
liability of principal :-~Held: the custom did not 
apply where it was inconsistent with the contract. 
—MInLER, GinB & Co. ». Smira & Tyrer, LTpD., 
[1917] 2 K.B. 141; 860.7. K. B. 1259; 116 L. T. 
753 5 33 'T. L. R. 295 3; 22 Com. Cas. 320, C. A. 
Annotations :-—Refd. Universal Steam Navigation Co. », 


McKelvie, [1923] A. C. 492. Mentd. Mercer v. Wright, 
Graham (1917), 33 T. L. R. 343. 


541. .|—By an indenture of lease executed 
in Oct. 1905, certain farm lands & premises were 
demised by the predecessors in title of H. to W. 
for a term of 21 years from Sept. 29, 1905. There 
was inserted in the indenture among the tenant’s 
covenants a covenant by the tenant. that he would 
from time to time during the term at his own cost 
when & as often as necessary well & substantially 
repair the said premises, ‘‘ being allowed all 
necessary materials for this purpose to be previously 
approved in writing by the lessor & carting such 
materials free of cost a distance not exceeding 
five miles from the farm.’’ The lease contained 
certain powers of determining the tenancy with a 
view to selling or letting the premises. The 
premises having fallen out of repair, W. executed 
such repairs as were necessary, though he had not 
been called upon by H. to do so, & H. did not 
supply any of the materials required for such 
repairs. VW. claimed damages against H. for 
failure to comply with the requirement as to the 
supply of materials as set out in the covenant, &, 
alternatively, that H. was, by the custom*of the 
country, bound to allow W. to have the materials 
necessary for such repairs as were executed :— 


LID. Ww. 
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pitts. failed to take delivery, & pleaded 
a custom of the trade that the buyer 
could not rojogt for difference in 
aualty provided’ the same was not 
excessive or unreasonable, & could 
not be met by an allowance in the price : 
—-FTield: the custom was inconsistent 
with the stipulation in the contract 
that a certain quality of goods should 
be delivered in return for payment of a 
certain fixed price.—Rvutrons!i RowJ! 
vw. BOMBAY UNITED SPINNING & 
WEAVING Co. (1916), I. L. R. 41 Bom. 
518.—IND. 


685 iv. —-—.}—In an action brought 
to recover the amount of a cargo of 
goods sold per sample, a_ written 
contract between the artics was 
relied on. At the trial evidence of the 
custom of the trade in London, 
according to which the allowance in 
case the proved inferior to 
sample, made by any one of the firm 
of selling brokers was conclusive & 
binding was given in support of the 
contract :—Held: such evidence was 
admissible as not being inconsistent with 
the written document.—PaGk ». MYERS 


| 


(1861), 13 Ir. Jur. 364.—IR. 


535 v. -}—Where the power of a 
manager is fixed by contract, no general 
evidence to show the practice as to the 
nomination of inferior servants by a 
manager is competent.—-Gyn & Co. 
v. HALLAM (1832), 10 Sh. (Ct. of Seas.) 
512.—SCOT. 


35 vi. .}~—Usage must be con- 
sistent with the terms of a written 
contract.—HoGartH & Sons v. LEITH 
CoTTon Srkep O1L Co., (1909) S. C. 
955.—- SCOT. 
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Held: evidence of the alleged custom was not 
admissible, as it was inconsistent with the terms 
of the lease which dealt with the matter.— WEsTa- 
coTT v. HAHN, [1918] 1 K. B. 495; 87 L. J. K. B. 
555; 118 L. T. 615; 34 T. L. R. 257; 62 Sol. Jo. 
348, C. A. 

542. ——.1—A time charterparty provided by 
a clause that ‘‘ a commission of three per cent. on 
the estimated gross amount of hire is due to ”’ the 
brokers ‘‘ on signing this charter (ship lost or not 
lost). The ship was requisitioned by the French 
Govt., & no hire was earned under the charterparty. 
The shipowners claimed to set up a custom by 
which commission was not payable unless hire 
was carned under the charterparty :—Held: the 
custom was inconsistent with the clause of the 
charterparty, & could not be set up as an answer 
to the brokers claim to commission.—AFFRETEURS 
REUNIS SOCIETE ANONYME v. LEOPOLD WALFORD 
(LONDON), Lrn., [1919] A. C. 801; 88 L. J. K. B. 
861; 121 L. T. 393; 35 T. L. R. 542; 14 Asp. 
M.L. C. 451; 24 Com. Cas. 268, H. L.; affg. S. C. 
sub. nom. LEOPOLD WALFORD (LONDON) v. 
AFFRETEURS REUNIS SOCIETE ANONYME, [1918] 


2K. B. 4908, C. A. 
Annotation :-—Mentd. French v. Leeston Shipping Co. (1921), 
37 T. L. R. 453. 


543, ——-.]—Defts. chartered pltfs.’ vessel to 
carry a cargo of timber to Y. Under the charter- 
party the vessel had to deliver the cargo at Y. 
- always afloat, cargo to be taken from alongside 
the steamer at charterers’ risk & expense as 
customary.” To lie ** always afloat,” the vessel 
could not come within about thirteen feet of the 
quay, & in such a case the custom of the port was to 
erect a wooden staging between the ship & the 
quay, & for stevederes employed by the ship- 
brokers to carry the cargo for the shipowners from 
the ship’s rail over the staging & to put it down 
ten or twelve feet from the edge of the quay. The 
custom further was that the whole of the work was 
carried out at the expense of the shipowners. 
Pitfs. objected that the custom was inconsistent 
with the provision in the charterparty that the 
charterers had to take the cargo from “‘ alongside ”’ 
at their expense, & brought an action in the 
county ct. to recover the difference between the 
cost of the whole of the work & the rate for 
delivery at the ship’s rail:-—Held: the custom 
was inconsistent with the charterparty & pltfs. 
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545 i. Or repugnant to it.] — 
The terms of a document inconsistent 
With & repugnant to a usage must 
prevail ugainst such usage.—PARSONS 
v, HART (1900), 30 S. C. R. 473.—CAN. 


R46 fi - -— -~-—— 1—Thn 


/ Oh original 


month.”’ 
the 
”" bale 


av antinan =, 


_ _itfs. sought to show a custom 


an all-round advance of 1d. per pair 
limits for 

Jan. shipments, in three monthly lots, 
' about & bales to be shipped in cach 
This order was accepted, & 
veds were shipped as 
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were entitled to succeed.—PALGRAVE, Brown & 
Son, Lrp. v. S.S. TurRip, [1922] 1 A. C. 397; 91 
L. J. P. 813; 127 L. T. 42; 88 T. L. R. 423; 66 
Sol. Jo. 349; 15 Asp. M. L. C. 588; 27 Com. Cas. 
216, H. L. 


Annotations :-—Apld. Mowbray, Robinson v. Rosser (1922), 
91 L. J. K. B. 524. Refd. Akt. Dampsskibsselskabet 
Primula v. Horsley (1923), 40 T. lL. R. 11. 


544, ——-.]—-In an English contract, the word 
‘‘ shipment ’’ means the loading of goods on to a 
ship, & it cannot be successfully contended that, 
by custom of the trade in the country of origin of 
the goods, it means loading into railway cars. 
Such a construction would be inconsistent with 
the terms expressed by the parties, & would not 
explain, but vary the contract.—Mowsray, 
ROBINSON & Co. v. Rosser (1922), 91 L. J. K. B. 
524; 126 L. T. 748; 38 T. L. R. 413; 66 Sol. Jo. 
315, C. A. 

545. Or repugnant to it.|—Mercantile 
contracts are very commonly framed in a language 
peculiar to merchants ; the intention of the parties, 
though perfectly well known to themselves, would 
often be defeatec, if this language were strictly 
construed according to its ordinary import in the 
world at large ; evidence, therefore, of mercantile 
custom & usage is admitted in order to expound 
it, & arrive at its true meaning. Again, in all 
contracts, as to the subject-matter of which a 
known usage prevails, parties are found to proceed 
with the tacit assumption of these usages; they 
commonly reduce into writing the special par- 
ticulars of their agreement, but omit to specify 
these known usages, which are included, however, 
as of course, by mutual understanding ; evidence, 
therefore, of such incidents is receivable. But in 
these cases a restriction is established, on the 
soundest principle, that the evidence received 
must not be of a particular which is repugnant to, 
or inconsistent with the written contract. Merel 
that it varies the apparent contract is not enough 
to exclude the evidence, for it is impossible to add 
any material incident to the written terms of a 
contract, without altering its effect more or less ; 
neither in the construction of a contract among 
merchants, tradesmen, or others will the evidence 
be excluded, because the words are in their ordinary 
meaning unambiguous; for the principle of 
admission is, that words perfectly unambigu- 
ous in their ordinary meaning are used by the 
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| or usage of trade woes not admissible 

; to explain or vary the natural 
ordinary meaning of the words in the 
contract. The partics contracted for 
a shipment on board of a ship or 
steamer, & to allow evidence of a usage 
that delivery to ary. co. at an inJand 
town should be regarded as equivalent 
to shipment on bvoard a vessel at a 


Nov., eC.» 


ollows : 


‘he trade at variance with the 
in the contract as to the 
aate of shipment, & with that object 
applied for leave to take evidence on 
conunission of persons familiar with 
the trade customs of such" ~ 
1¢ material filed 


Se ww ey EN UY REA OVI EU UT 
be obtained was immaterial & inad- 


Co. v. SLOBINSKY BROTHERS & SONS, 
(1922) 1 W. W. R. 1246.—CAN. 








545 fii, .}—Deft. signed a | 
contract to buy from pltfs. 25 bales 
dhoties ‘‘ June shipment, in four 


y 
Tote, with an interval of four weeks.” 
These goods were not supplied as they 
could not be obtained at the price 
limited. Thereafter deft. gave pltfs. 
an order at an increased Jimit of price 
in the following terms: “Please tele- 
graph your M. friends to purchase on 
my account 25 bales grey dhoties at. 


J -—VOL. XVII. 


4 


| 


handed to the same carricra Dec. 23, 
& one bale Dec. 24, & 11 bales were 
shipped Jan. 6, 1891. Deft. refused 


threo mony lots, at intervals of 
four weeks. e also contended that 


_ the shipment Dec. 9, 1890, was a late 


shipment, & that he was not therefore 
bound to ecrept the goods under the 
contract. Pltfs. alleged that by the 
custom of B. in the case of contracts 
made with members of the Native 
Piece-goods Assocn., the date uf the 
carriers’ weight note was to be regarded 
as the date of shipment, & that, under 
such contract as the one in question 
delivery to the ry. co or other inlan 

carrier was equivalent to shipment :— 
Held: evidence of the alleged custom 


seaport town, would be to allow 
evidence of a usage repugnant to the 
express terms of the contract.—SmIrH 
v, LUDHA GHELLA DA’MODAR (18932), 
i. L. R, 17 Bom. 129.—IND. 

545 iv. -}—A written con- 
tract for the sale & delivery “ag 
required ’’ of goods, of which the 
vendor is not producer, & which are 
known to both pane to be the spin 
of particular milJls where the purchaser 
has the choice of numerous varieties 
of the contract goods, incorporated a 
trade custom that delivery need not 
be mado until a reasonable time to 
enable the vendor to obtain the goods 
from the particular mills has elapsed 
from the receipt of the purchaser’s 
epecification. uch custom not 
repugnant to the written terms of such 
contract, be explanatory of what‘ 
is the reasonable time for delivery.~~ 
Ross BROTHERS, LTD. +. SHAW & Co., 
[1917] 2 1. R. 367.—IR. 
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Sect, 6. ~-Effect of usage upon contracts: 
2, es sub-sect. 8. Sect. le 


contractors in a different sense from that (CoLE- 
RIDGR, J.).—-BROWN v. BYRNE (1854),3 E. & B. 703; 
23 L. J. Q. B. 318; 23 L. T. O. S. 154; 18 Jur. 700; 

pene 471; 20. L. R. 1599 ; 118 B. R. 1304. 
Annotat ions -—Consdl Hall ». Janson (1855), 45K. & B. 500. 
Hugh Lucas v. Bristow uy 58) e a gett Retd. 
hes v. Carey TN (1854), 1 Jur, Be Cuthbert 
mumin, 55), 10 Exch. 809 lipps v. Briard 
(i856), ] He on 21; tare? fag v. o0. 7 a & B. 
er v. v. Venus (185 rg Se aioe: rhe a 


Pea 

Babes (a7) $8 33 L. AL a ee Tiabinscn v. Mollett CB7s) 44 

L. J.C. P. 362 ; Johnson ». rirteatae ueeD 7 Le i B. D. 438, 

Mentd. M‘Kune »v. Joynson (1858), 5 C. 

546. —— J—D. & Co., broken! aivel 
by S. to purchase oil, dealt with T. & M., brokers, 
employed by pltf. to sell oil, without either brokers 
disclosing the names of their principals. TD. & Co. 
delivered to T. & M. a note as follows: ‘ Sold this 
day aoe T. & M. to our principal ten tons of oil,” 
specifying the terms & price. The note was 
eed © ‘D. & Co., brokers.’”? D. & Co. did not 
disclose the name of their principal S. till after 
the lapse of un unreasonable time, when S. had 
become insolvent. In an action by pltf. against 
D. & Co, for not accepting the oil, pltf. proved a 
usage in the trade that: when a broker purchased 
without disclosing the name of his principal he 
was liable to be looked to as principal :—Held : 
evidence of the usage was admissible as not 
contradicting the written instrument, but explain- 
ing its terms or adding a ec implied incident.— 
DALE v. HUMFREY (1858), E. B. & E. 1004; 6 
W. R. 854; 120 E. R. 783; sub nom. ILUMFREY 
v. DALE & MorGAN, 27 L. J. Q. B. 390; 31 
L. T. O. S. 8328; 5 Jur. N.S. 191, Ex. Ch. 


Annotations —Folld. Fleet v. Marton a7), L. R 7Q. B. 
126; Hutchinson v. Tatham (1873), LL. 8 C. P. 482. 
Distd. Miller, Gibb v. Smith & Tyrer, ‘io173 2 K. B. 141; 

Westacott 2. Hahn, [1918] 1 K. B. 495. Consd. Palgrave, 

Brown v. S.S. Turid, Lek eta Cc. 397. Refd. oe 

ai (1860), 3 E. & 306; Field v. Sy, es 

H. & N. 617; Robinson ®, Mollett (1875), 33 

Pike v. Ongley (1887), 18 Q. B. D. 708; Re Naik Wostern 

Rubber Co. & Hiittenbach, [1908] 2 K. B. 907; ay ear 

Brokers Co. v. Olympia Oil & Cake Co. ci [1916] 1 A. GC. 

314; Produce Brokers Co. ». Olympia Oil & Cake Co., 

1917) 1 K. B. 320: Re Sutro & Heilbut, Symons 

(1017) 2 KB. 348. Mentd. Southwell v. Bowditch (1876), 


547. Whether evidence contradictory—Limi- 
tation of general words—-According to particular 
trade.|—--Where general words are used, evidence 
which shows that in a particular trade the have 
a more limited jaeaain is not contra reaae 
(WILDE, B.).—MILLER v. TMiHERINGTON Ce 
H. & N. 278; 30 L. J. Ex. 217; 3 L. T. 
Jur. N. S. 214; 9 W. R. 4387 ; L Mar. te 39; 
pve R. 114; ‘affd. (1862), 7 H. & N. 954, Ex. Ch. 
Anne ions :—Mentd. Stewart v. West India & Pacific &.S. 

873), L. R. 8 Q. B. 88; British & Foreign Marine 

Tames. o. Gaunt., 11921) 2 A. C. 41. 

548. Not admissible to vary.|—-A payment by 
the vendee of goods to the broker is good, if the 
name of the principal be not disclosed, although 
the vendee knows that the broker sells for some 
unknown principal. But a payment in such case 
would not tbs good, if it varied from the original 
terms of the contract. Evidence of a custom to 
that effect is ana sales. CAMPBELL v. HASSEL 
(1816), 1 Stark. 2 

Annotation :-—Consd. Seite Irving (1830), 1 B. & Ad, 605. 

549. ———.]— MENZIES v. LiautTroor, No. 598, 

t. 
550. In a material manner.|—If a written 
contract for the org of goods specified no time for 
delivering them, in an action for not delivering 
them, it is not competent to give parol evidence 
that it was a condition of sale that the goods 
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CusTOM AND USAGEs. 


should be taken away immediately, or that by the 
usage of trade where goods are sold to be delivered 
at a distant day, the time is always mentioned in 
the written contract.—GREAVES v. ASHLIN (1813), 


3 Camp. 426, N. P. 

Annotations —Folld. Ford v. Yates ber 2 Man. & G. 549. 
Refd. Startup v. Macdonald (1841), 2 Man. & G. 395; 
Spartali v. Benocke 1850), a C. B. 212. Mentd. Harnor 
>. Groves (1855), 3 W. R. 

551 By aading: new condition.|—By 
charterparty deft. covenanted to pay freight for a 
cargo, at a certain rate per ton, freight measure- 
ment. ‘To an action of covenant for non-payment 
of freight, he pleaded that by the usage of the 
particular trade an account must be produced to 
the freighter by the owner, before he could demand 
payment of the freight, & that no such account 
was delivered; & that it was the duty of pltf. to 
deliver a freight measurement, & that he had not 
done so :—Held: these pleas were bad, as the 
usage so pleaded would create a new condition, & 
vary the terms of the original contract.—GIBBON 
v. YOUNG ae 8 Taunt. 254; 2 Moore, C. P. 
224; 129 H.R. 381. 

552. ——.|—PETTITTY v. MITCHELL (1842), 4 
Man. & G. 819; 5 Scott, N. R. 721; 12L. J.C. P. 
9; 6 Jur. 1016; 134 EB. R. 337. 

Annotations :—Refd. Isherwood v. Whitmore (1842), 10 
a pe ae Mentd. Isherwood v. Whitmore (1843), 11 
553. = agreed to supply to applts. 

“the whole of the steel required by you,” for 

certain works then in course of construction. The 

contract was made subject to certain general 
terms & conditions, which contained the clause 

‘‘ The estimated quantity of steel we understood 

to be 30,000 tons more or less” :—Held: resps. 

were entitled to supply all the steel required in 
excess of the estimated quantity of 30,000 tons, 

& the contract was not qualified or affected by the 

clause stating that the estimated quantity was 

** 30,000 tons more or less’’; & evidence of an 

alleged custom in the Glasgow steel trade, as to 

the interpretation of contracts containing such a 

clause, was not admissible. 

The principle is the same in both countries, you 
may translate the words of a contract, you cannot 
vary or alter it (LonD HALsBuRY, C.). —~TANCRED, 
ARKOL & Co. v. STEET. Co. OF SCOTLAND (1890), 
15 oy Cas. 125; 62 L. 'T. 738, H. L. 

Annotations :—Refd. Kensington Electric Lighting Co. »v. 

Notting Hill Electric Lighting Co. (1918), 82 J. P. 197. 

Mentd. Caledonian Scien es Gilmour, [1893] A. C. 85; 

Bourne v, Keane, (1919) A. C. 815. 

Consiruction cneonsisient with 

expressed. |—See No. 544, ante. 

554. Not admissible to alter or control.]|—CuTH- 
BERT v. CUMMING, No. 700, post. 

555, ———-.|—-H ARRISON v. UNIVERSAL MARINE 
INSURANCE Co., No. 326, ante. 

556. Not admissible to destroy.|—The custom 
of the trade may ea a contract, but it cannot 
destroy it (Day, J .).--Howcrort v. Laycock 
ea 14 T. L. R. 460; 42 Sol. Jo. 572. « 


ecentione -—Mentd. Wallis Son & Wells v. Pratt & Haynes, 
ae ST ne K. B. 1003; Harrison v. Knowles & Foster, 
(1917) 2 K. B. 606. 


Intention to exclude.] 











terms 





See Sect. 8, post. 


SUB-SECT. 3.—PARTICULAR CONTRACTS. 
See, generally, Part III., post. 
Leases.]|—See AGRICULTURE, Vol. II., pp. 10-40, 
Nos. 31-225; LANDLORD & TEN NANT. 
Building contracts .|—See BUILDING CONTRACTS, 
Vol. VII., p. 447, No. 466. 


Part II].—Usaces GENERALLY. 


Contracts by agents.|—See AGENCY, Vol. I., pp. 
635-637, Nos. 2576-2590. 

Contracts between agent & principal.|—See 
AGENCY, Vol. I., p. 490, No. 1668; p. 514, Nos. 
1773, 1778, 1779; p. 627, No. 1866; p. 546, No. 
1985. 

Charterparties é& bills of lading.|—-See SuipPina. 

Customs of the port.]|—See SHIPPING. 

Insurance.|— See INSURANCE. 

Sale of Goods.|—See SALE OF GOODS. 

Shipping.|—See SHIPPING. 

Stock Exchange.|—See Stock EXCHANGE. 

Other contracts.|—See particular Titles, passim. 


Sect. 7.—USAGE AS EVIDENCE IN CONSTRUC- 
TION OF ACTS OF PARLIAMENT, CHARTERS 
AND OTHER INSTRUMENTS. 

Usage as evidence in reference to charitable 
trusts, see CHARITIES, Vol. VIII., pp. 334, 335, 
Nos. 1205-1231. 

Usage as evidence in construction of charters 
of corporations, see CORPORATIONS, Vol. XIII., 
pp. 294, 298, 309, 339, Nos. 253-260, 300, 414, 775. 

Usage as evidence in construction of royal 
grants, see CONSTITUTIONAL Law, Vol. XI., pp. 
573-574, Nos. 732-744. 

Usage as evidence in construction of contracts, 
see Part II., Sect. 6, ante. 

_ 557. General rule.|—The principle that when an 

Instrument contains an ambiguity evidence of 

user under it may be given in order to show the 

sense in which the parties used the language 
employed, applies to a modern as well as to an 
ancient instrument, & where the ambiguity is 

patent as well as where it is latent.—WATCHAM v. 

A.-G. OF Easr AFRICA PROTECTORATE, [1919] A. C. 

533; 87L.J.P.C.150; 120 L. T. 258; 347. L. BR. 


prone C. ‘i 

Annotation :—-Mentd. Belton v. Bass, te ’ 

ood] 8 Choate. n v. Bass, Ratcliffe & Gretton 
558. -]—Where parcels are described in 





old documents by words of a general nature or of 
doubtful import, evidence of usage is proper to be 
received to show what they comprehend.—WATER- 
PARK (LORD) v. FENNELL (1859), 7 H. L. Cas. 650 ; 
33 L. T. O. S. 374; 23 J. P. 643; 5 Jur. N.S. 
1135; 7 W. R. 634; 11 EB. R. 259, H. L. 

Annotations : 


—Consd. Watcham v. East Africa Protectorate, 


[1919] A. C. 633. Refd. Van Dieman’s Land Co. +. Table 
Cape Marine Board, (1906) A. C. 92. Mentd. Hastings 


Corpn. v. Ivall (1874), L. R. 19 Eq. 558; Devonshire v. 


Hes “th (1887), 20 Q. B. D. 263; Pryor v. Petre, [1894] 
559. -J—It is quite true that neither con- 





trary practice nor disuse can repeal the positive 
enactment of a statute, but contemporaneous & 
jcontinuous usage is of the greatest efficacy in law 
for determining the true construction of o scurely 
_ramed documents (LorD HATHERLEY, C.).— 
AEBBERT v. PURCHAS (1871), L. R. 3 P. CO. 605; 
ea ae ee ee Li ee rN Ecc. Rep. 162; 
. . J. Eccl. ; es 5 . R. ‘ 
7 E. R. 177, P. 0. tate 


Annotations :—Refd. Lord Advocate ». Walkor Trustees 
, Ue12 A. C. 95 Keane, [1919) A. C. 815. 
D 4A. & E. 297 
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Martin v. Mackonochie (1875 »L. R. 4 A. & EB. 279; 
Hudson v. Tooth (1877), 2 P. D. 125; Ridsdale v. Clifton 
(1877), 2 P. D. 276; Serjeant v. Dale Gatos 43 J. P. 220; 
Heywood v. Manchester Bp. (1884), 12 Q. B. D. 404; Readv. 
Lincoln Bp., (1892] A. C. 644; Re Robinson, Wright ». 
Tugwell, [1897] 1 Ch. 85; Gore-Booth v. Manchester Bp., 
{1920] 2 K. B. 412; Rhondda’s Claim, [1922] 2 A. CG. 339, 
_ 560. -|—Where the penning of a statute 
is dubious, long usage is a just medium to expound 
it by (per CuR.).—SHEPPARD v. GOSNOLD (1672), 
VAUGH. 159; 124 EH. R. 1018. 


Annotations -—Refd. A.-G. v. Chitty (1744), 
Buckinghamshire v. Drury (1762), Wilm. 177 
Ez p. Lowe (1832), 1 L. J. Boy. 54 ; Fermoy Pocrage Claiin 

1856), 8 State Tr. N.S. 723. Mentd. R. v. Hornbee (1691), 

reon. K. B. 331; Anon. (1697), 1 Ld. Raym. 3838; 

Courtney v. Bower & Kingston (1700), 1 Ld. Raym. 501; 

Camplin v. Bullman (1761), Park. 198; Mitchell v. Torup 

(1766), Park. 227; Legge v. Boyd (1845), 1 C. B. 92; 

Barrow v. Arnaud (1846), 6 L. T. O. S. 453. 

561. Admissible to explain doubtful words— 
Acts of Parliament.|—-Local usages do not control 
or affect the construction of Acts of Parliament. 

Where the words of an Act of Parliament aro 
clear, usage can never be attended to, but in doubt- 
ful cases & where they are ambiguous, general & 
contemporary usage may be material to show the 
sense in which the public have received a public 
law (Gross, J.).—R. v. Hoaa (1787), 1 Term Rep. 
721; Cald. Mag. Cas. 266; 1 Bott’s Poor Law, 
6th ed. 159; 99 E. R. 1341. 
Annotations :—Refd. Income Tax 

v. Peinsel, [1891] A. C. 531. Mentd righton Gas 

Light Co. (1826), 5 B. & C. 466; Brown »v. Granville 

(1833),, 10 Bing. 69; R. v. Liverpool Exchange Pro- 

prictors (1834), 1 Ad. & El. 465; HR. v. Haslam (1851), 17 

. B. 220; Tyne Boiler Works Co. v. Longbenton Over- 
secrs (1886), 18 Q. B.D. 81; Kirby v. Hunslet Union 

(1905), (1904-1908), 1 Konst. Rat. App. 225. 

562. —— Not when defendants not parties 

to usage.|—-Usage or acquiescence in a particular 

construction of a statute, founded upon alleged 
circumstances & practice, to which the individual 
defenders were not parties, could not relevantly 
be admitted as evidence of such construction to be 
binding on those defenders.—EWING v. BURNS 

(1839), Macl. & lob. 435; 9 E. R. 160, H. L. 

5638. Contemporaneous usage to 
interpret ancient statute. |—A club which is governed 
by rules prescribing the amount of the annual sub- 
scription, but not containing any provision for the 
amendment or alteration thercof, cannot by a 
resolution passed by a majority of the members 
present at a general meeting raise the amount of 
the subscription so as to bind existing members, & 
the ct. will interfere by injunction to restrain the 
expulsion of a dissentient member for refusing 
to pay the increased subscription. 

No doubt, in the case of a very ancient statute, 
where the words are ambiguous, you may refer 
to the conlemporanea expositio of usage as the 
interpreter of a doubtful law. Here nothing is so 
doubtful as to require a reference to usage for its 
interpretation, even if usage were admissible for 
the purpose of construction where everything is 
quite modern (JOYCE, J.).—HARINGTON v. SENDALL, 
[1903] 1 Ch. 921; 72 L. J. Ch. 396; 88 L. T. 323; 
19 T. L. R. 302; sub nom. HARRINGTON v. SENDALL, 
51 W. R. 463; 47 Sol. Jo. 337. 

Annotation :—Mentd. Morgan v. Driscoll (1922), 38 T. L. R. 





Park. 37; 
; Re Axron, 


pecial unos Comrs. 
ntd. KR. v. 











et ee 





erroneous interpretation though con- 
sistent with usage, so as to sanction 
a manifest breach of trust.—KULADA 
ProsaD DEGHORIA v. KALI Das NAIK 
(1914), I. L. R. 42 Cale. 536.—IND. 


561 1. Admissible to explain doubtful 


always been 


| 

| 

to have 

does not | 

is an emblem: 
ra 


he meani ears Consequently, while in «a case ds— Parl .}~Proof of 
RUMMOND (1 843), 1 Dr & Ware'353: ambiguity the ‘Ct. will u hold that | usa, 7 lowed to as lain an 
68.— IR. . » A ne a of a w ret mgr ambiguous ro nerhe a pHve orstllies 
557 ii. ——.}—In the construction of | trust funds, the ct. will not, where | woos. & TAMPBRLL (1829), 7 
» . not, where oop & Co. v. CAMPBELL (1829), 7 
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Secl. 7,— Usage as evidence in construction of Acis 
mf oe charters and other instruments. 
ect. 8. 


564, But not subsequent user.|—No 
amount of subsequent user will control the plain 
meaning of an Act of Parliament; but where the 
meaning is not plain, a continuous user, extending 
over many years, may be called in aid to show 
what the true meaning is.—DUBLIN CoRPN. v. 
TRINITY COLLEGE (1903), 88 L. T. 305, H. L. 











565. ———__ Charters.;—A.-G. v. SHREWSBURY 
Town (1726), Bunb. 215; 145 FE. R. 652. 
566. —— j—The Crown, by charters, 


granted & confirmed to the master, pilots, & 
seamen of Newcastle upon Tyne, & their successors 
certain duties, called primage, from all persons 
being owners of any goods which should thereafter 
be brought in any ship from beyond the seas into 
the river Tyne, & every free merchant, & other 
inhabitant of Newcastle arriving with their ships 
within the river should pay the duties. Goods 
had been brought into the river from ports beyond 
the seas, in a ship of which deft. was not the owner. 
Deft., a merchant at Newcastle, as importer, there 
landed, entered, & warehoused them. The goods 
then belonged to merchants in London, for whom 
deft. had so landed, entered, & warehoused them 
gratuitously ; the invariable usage had been to 
treat as ‘‘ the owner,” the importer :—Held: by 
the designation of ‘‘ owners”? in the charters, 
usage showed the importers were intended, & deft. 
having acted gratuitously for the London mer- 
chants (the owners) did not abridge his liabilit-y.— 
NEWCASTLE (MASTER PILOTS) v. HAMMOND (1849), 
4 Exch. 285; 18 L. J. Ex. 417; 14 L. T. 0. S, 228; 
154 Ig. R. 1219. 

Annotation :-—Mentd. Ribble Navigation Co. v. Hargreaves 

(1856), 17 C. B. 385. 

567. ——-- —-— Not if charter of recent date.|—— 
R. v. GROSVENOR (1734), 7 Mod. Rep. 198; Kel. W. 
280; Ridg. ¢éemp. H. 41; 87 BE. R. 1187. 

568 Contemporaneous' usage. |-— 

Usage will be good or bad according to circum- 
stances. Where the words of a charter are 
equivocal, & it stands indifferent. how to interpret, 
contemporary usage will explain the words (Lorb 
MANSFIELD, C.J.).—1. v. JOHNS (1772), Lofft, 76 3 
98 WW. R. 541, 

569. & continuing.|—Semble: 
contemporaneous & continuing usage may be 
resorted to in aid of the construction of doubtful 
words in an old charter.—R. v. OSBOURNE (1803), 
4 Kast, 327; 102 E.R. 856. 

570. ——— Long usage.|—-Where the 
words of a charter are doubtful, they may be 
explained by long usage.—-BLANKLEY v. WIN- 
STANLEY (1789), 3 Term Rep. 279; 100 K. R. 574. 
Annotations :—Refd. lennell v. Lincoln Bp. (1825), 3 Bing. 

223. Mentd. Arnold v. Gaussen (1853), 8 Exch. 463; 

eth Beacuntree JJ., R. v. Wright (1915), 84 L. J. K. B. 

571. Ancient & modern usage.]— 
Defts. were natives & merchants of Sunderland, 
which was a creek or member of the port of 
Newcastle-upon-Tyne. They brought their own 
goods by sea in their ships into Sunderland, & 
refused to pay the primage on such goods claimed 
by the corpn. of Newcastle-upon-Tyne, on the 
authority of a charter of James II., & the corpn. 
thereupon brought an action against them to 
recover it. On the trial the corpn. put in the 
charter, & also gave evidence of ancient & modern 
usage, that all persons, including those resident 
in Sunderland, who being owners of goods brought 
them into Sunderland in ships from beyond sea, 

‘had paid primage. Defts. objected that the 
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charter did not impose the liability to the payment 
of primage on Sunderland merchants bringing 
their goods by ship into Sunderland & that the 
evidence of usage was not admissible to aid in the 
interpretation of the charter :—Held: the corpn. 
were not precluded by the charter from claiming 
rimage in respect of goods imported into Sunder- 
and by Sunderland merchants; the charter was 
not incompatible with such claim, & evidence of 
usage was admissible in support of it— BRADLEY 
v. NEWCASTLE (PILOTS) (1853), 2 E. & B. 427; 
23 L. J. Q. B. 35; 18 Jur. 240; 1 W. R. 2943 
118 E. R. 826; sub nom. NEWCASTLE-UPON- 
TYNE (MASTER PiLots & SEAMEN) v. BRADLEY, 
22 L. 'T. O. 8S. 291; 10. L. R. 479, Ex. Ch.; affg. 
S. C. sub nom. NEWCASTLE UPON TYNE (MASTER 
Pitots & SEAMEN) v. BRADLEY & PortTs (1852), 
2E. & B. 428, n. 

572. Not to contradict.]-—But suppose 
the words of the charter are doubtful. the usage 1n 
this case is of great force; not, that usage can 
overturn the clear words of a charter, but if they 
are doubtful, the usage under the charter will 
tend to explain the meaning of them (LORD 
MANSFIELD, C.J.).—R. v. VARLO (1775), 1 Cowp. 


248; 98 E. R. 1068. 

Annotations :-—Refd. R. v. Bellringer (1792), 4 Term Rep. 
pie - Watcham v. East Africa Protectorate, [1919] A. C. 
533. 


5738. ——- - ———.J]—In ascertaining the 
meaning & effect of a charter, contemporaneous 
documents, proceedings in causes relating to it, 
& parol testimony may be resorted to in order to 
explain & give to the charter a construction, but 
not to contradict it.—LucroNn SCHOOL (GOVERNORS) 
v. SCARLETT (1827), 2 Y. & J. 330; 148 E. R. 945, 
Ex. Ch. in Eq.; affd. sub nom. SCARLET v. FREE 
ScnooL iN LucTON (GOVERNORS) (1836), 4 CL & 
Fin. L, EH. I. : 

574. Grant.]—Where a right of election is 
given by an old deed to any number of persons, 
usage is admissible evidence as to its construction 
& meaning. In the case of the public right in 
proof of usage, traditional evidence as to it 1s 
admissible. Aliter in case of private rights.— 
WITHNELL v. GARTHAM (1795), 6 Term Rep. 388 ; 
1 Esp. 321; 101 BK. R. 610. 

Annotations :-—Mentd. Grindicy v. Barker (1798), 1 Bos. & P. 

229; Blackett o, Blizard (1829), 9 I. & C. 851; Wilkinson 

v. Malin (1832), 2 Cr. & J. 636; RK. v. Mashiter (1837), 6 

Ad. & El. 153; Fell v. Charity Lands, Official Trustee, 

{1895] 2 Ch. 44. 

575. .}--A grant of wreck was made 
by lien. II. to the proprietors of certain lands on 
the coast, & confirmed by Hen. VIII. The 
proprietors of those lands having, forty years ago, 
with a view to reclaim sea mud, run an embank- 
ment across a small bay, which was used to be left 
almost dry at low water, & having ever since 
asserted, without opposition, an exclusive right 
to the soil of the bay, though the bank was forced 
by tempest :—Held: such usage was evidence 
whence anterior usage might be presumed, which, 
coupled with the general terms of the grant, 
served to elucidate it, & to establish the right so 
asserted.— CHAD v. TILSED (1821), 2 Brod. & Bing. 
403; 5 Moore, C. P. 185; 129 BE. R. 1022. 


Annotations -~—Refd. Healy v. Thorn (1870), 18 W. R. 1004; 
Watcham v. East Africa Protectorate, [1919] A. C. 533. 


576. Modern usage.|—All ancient 
documents, where a question arises as to what 
passed by a particular grant, can be explained by 
modern usage (PARKE, B.).—BEAUFORT (DUKE) v. 
SWANSEA CoRPN. (1849), 3 Exch. 413 ;12 L. T. 0.8. 
453; 154 BE. R. 905. 

Annotations s—Apld. Waterpark v. Fennell (1859), 7 H. L 


Cas. 651. Consd. Hastings Corpn. v. Ivali (1875), L. R. 
19 Eq. 558 ; Saltash Corpn. v. Goodman (1881), 7 Q. B. D. 
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: Devonshire v. Pattinson (1887), 20 Q. B. D. 263 ; 
aneton Harbour Improvement Co. v. Plymouth Town 
Grdns. (1890), 63 L. T. 772. Refd. Re Alston’s Katate 
1866), 28 L. T. O. S. 33 A.-G. v. Hanmer (1858), 27 
e J. Ch. 837: The Abonema, Tho Hillcrod, The Florida, 
The Albania, The Adjutant, (1919) P. 41. Mentd. Penryn 
Corpn. v. Holm (1877), 37 L. T. 133; Lord Advocate v. 
Young, N. B. Ry. v. Young (1887), 12 App. Cas. 544. 


577. Contemporary usage.]— Con- 
temporaneous usage may be resorted to for the 
purpose of explaining any uncertainty or am- 
biguity in ancient grants (COLTMAN, J.).— DoE d. 
KINGLAKE v. BeEviss (1849), 7 C. B. 456; 18 
L. J.C. P. 128; 12 L. T. O. S. 452; 187 B. R. 181. 


Annotations :—Distd. Hastings v. N. E. Ry., [1899] 1 Ch. 
656. Refd. Waterpark v. Fennell (1859), 7 H. lL. Cas. 
651; De La Warr v. Miles (1881), 29 W. R. 809. Mentd. 
Whaley v. Carlisle (1867), 15 W. R. 1183; Hudson & 
Humphrey ». Swiftsure (Owners), The Swiftsure (1900), 
82 lL. T. 389; Ward v. Pitt, Lloyd v. Powell Duffryn 
Steam: Coal Co., [1913] 2 K. B. 130. 


578. Contemporaneous usage—Not agree- 
ment for lease——-Made 35 years ago.|—By an agree- 
ment under seal dated in 1854, & made between H., 
the owner in fee of land, & a railway co., while a 
bil—which subsequently became an Act—was 
before Parliament to enable the co. to construct 
certain railways intended to pass to a great extent 
over H.’s land, it was agreed that H. should, 
immediately after the passing of the bill, grant to 
the co., by lease in the form set out verbatim in the 
agreement, a ‘‘ way-leave ”’ over his land, with the 
right to make & use the railways thereon. No 
formal lease was ever exccuted, but. the co. entered 
on H.’s land & constructed the railways. One of 
them, the ‘‘ M. branch,” partly crossed LI.’s land, 
& coal was carried over it to Port B. For upwards 
of forty years from the date of the agreement rent 
was paid by the co. for coal carried over this 
branch so far only as it crossed LI.’s land, the parties 
acting throughout on the assumption that under 
the agreement no rent was payable for coal not 
carried over II.’s land. In an action brought by 
HI.’s successor in title to the land against the co. 
claiming that, according to the true construction 
of the agreement, rent was payable for coal passing 
over any part of the M. branch to Port B., whether 
it crossed his land or not :—Held: the agreement 
could not be regarded as an ancient document 
capable of being construed by the light of con- 
temporaneous usage, but must be construcd 
according to its literal meaning.—HIASTINGS (LORD) 
v. NORTH EASTERN Ry. Co., [1899] 1 Ch. 656; 68 
I. J. Ch. 315, C. A. 5 affd. sub nom. NoRTH EASTERN 
ae Co. v. HasTinas (Lorn), [1900] A. C. 260, 


Annotations :-—Refd. Van Diemen’s Land Co. v. Table Cape 
Marine Board, (1906) A. GC. 92; Watcham v. East Africa 











Protectorate, [1919] A. C. 533. Mentd. Brown v. Peto, 
(1900) 2 Q. B. 653 | A.-G. vw. Tamworth Ft. D. C, (1901), 
85 L. T. 190; Eckersley v. Wigan Coal & Iron Co. (1910), 


105 . T. 264; UE: } y ile 

. a ao ie: sone Kong & China Gas Co. v. Glen 

579. Trust deed—-Contemporary usage.]— 
If an instrument be doubtful in its terms, it is to 
be interpreted by contemporaneous usage; & if 
there has been a long usage in the application of 
funds to purposes which may be warranted upon 
one construction of the instrument, but which may 
not be warranted upon another, the ct. wil] lean 
to that. construction, provided it be doubtful 
which will best correspond with the mode in which 
the funds have been for so long a period applied ; 
but no usage for a length of time will warrant the 
ct. in making a decree in contradiction to a clear & 
express trust.—A.-G. v. ROCHESTER CORPN. (1854), 
5 De G. M. & G. 797; 23 L. T. O. 8. 104; 43 
E. R. 1079, L. JJ. 





Annotations :—Refd. A.-G. v. Sidney Sussex College (1869), 


4 Ch. App. 722. : 
18 Cn. G22 Mentd. He Campden Charities (1881), 
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580. Where words not ambiguous—Rules of 
modern club—Usage inadmissible.]|—ILARINGTON v. 
SENDALL, No. 563, ante. 





Sect. 8.-EXCLUSION, MODIFICATION AND 
EXTINGUISHMENT OF USAGES. 


Usage admissible in evidence to annex terms— 
Unless expressly or impliedly excluded in contract.| 
—Seec Sect. 6, sub-sect. 2, A., ante. 

581. Exclusion of—lIntention to  exclude-— 
oe of law.|—-PARKER v. IBBETSON, No. 725, 
post. 

582. —-— By express or implied terms in con- 
tract.|—-Covenant to leave, at the end of a term, a 
water mill, with all fixtures, fastenings, & im- 
provements, during the demise, fixed fastened or 
set up in or upon the premises, in good plight & 
condition, reasonable use & wear only excepted :— 
Held: to include a pair of new mill-stones set up 
by the lessee during the term, although the custom 
of the country authorised him to remove them. 
The evidence of the custom for tenants to remove 
stones of this kind, may account for the parties 
having resorted to such a covenant, to exclude any 
doubt on the question (TINDAL, (.J.).—MARTYR 
v. BRADLEY (1832), 9 Binge. 24; 2 Moo. & S. 25; 
1L. J.C. P. 1475; 131 BK. 2. 523. 


alnnetation : —Mentd. Pole-Carew v. Western Counties & 

Gencral Manure Co., [1920] 2 Ch. 97, 

583. ~|—GIBSON v. SMALL, No. 462, 
ante. 

584. ——— --—-.]—It is quite certain, that 
general usages are tacitly annexed to all contracts 
relating to the business wilh reference to which 
they are made, unless the terms of such contract 
expressly or impliedly exclude them (PARKE, B.).— 
METZNER v. Bouton (1854), 9 Exch. 5183; 23 
L. J. Ex. 130; 2 W. R. 302; 20. L. RR. 685; 156 
kK. R. 221. 

Annotations :— Consd. Produce Brokers Co. v. Olympia Oil 

& Cake Co., . 314. Refd. Parker v. Ibhbetson 

(1858), Mentd. Wheeler v. Bavidge 


(1854), 9 Kxch. 668; Hanau v. Khrlich, [1911] 2 K. B. 
1056. 


585. ——.]---Croucu v. CrReDIT FONCIER 
OF ENGLAND, No. 464, ante. 

586. —--- Clause inconsistent with usage.| 
—If£ the lease contain no stipulations as to the 
mode of quitting, the off-going tenant is entitled 
to his ’way-going crop according to the custom of 
the country, even though the terins of the holding 
may be inconsistent with such a custom. 

If any condition is found in the lease necessarily 
repugnant to or inconsistent with the custom, 
the latter is excluded, for it can only be called in 
aid where the former is silent upon the subject 
(TiINDAL, C.J.).—HobLpina v. Pivorr (1831), 7 
Bing. 465; 5 Moo. & P. 427; 9L. J. 0. 8S. GC. P. 




















| 125; 131 E.R. 180. 


Annotation :~-Consd. Muncey v. Dennis (1856), 1 H. & N. 216. 

587, —-— ——-.]—If upon the face of the 
written agreement there is some clause which 
expressly says ‘‘ we exclude the unwritten custom- 
ary incident,” of course it is excluded; & if there 
is any written clause which is inconsistent with it 
to such an extent as impliedly to exclude it, then 





- too the unwritten clause must yield to & is ex- 


cluded by the written one (LoxpD BLACKBURN).— 

TUCKER v. LINGER (1883), 9 App. Cas. 508; 52 

L. J. Ch. 941; 49 L. T. 373; 48 J. P. 4; 32 

W. R. 40, H. L. 

Annotationa :—Consd. Fe Constable & Cranswick (1899), 80 
L. T. 164; Produce Brokers Co. v. Olympia Oil & Cake 
Co., (1916] 1 A. C. 314. Mentd, Jerscy ». Neath Union 
Grdns. (1888), 52 J. P. 582; Dashwood v. Magniac, [1891] 
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Sect, 8.—Eaclusion, modification and extinguish- 
ment of usages. Part III. Sect. 1: Sub-sects. 
1,2,3,4& 5.] 


588. ——.]—By a charterparty a cargo 
of timber was to be shipped at a Baltic port & 
delivered at the Surrey Commercial Docks, 
London. The charterparty contained a clause, 
‘‘ The cargo to be brought to & taken from along- 
side the steamer at charterers’ risk & expense, any 
custom of the port notwithstanding ’’:—-Held : the 
exclusion of the custom of the port related to the 
whole clause, & the shipowners were therefore only 
bound to deliver over the ship’s rail, & were not 
bound by any custom of the port of London re- 
quiring a shipowner to do work outside the ship. 

This clause of the charterparty means in my 
judgment, that in considering the obligations of 





ores 


Custom AND USAGES. 


the shipowner & the charterer as to loading & 
unloading the customs of the ports of loading or 
discharge respectively are to be disregarded. e 
matter would then be governed by the general 
law (Romer, L...!.).—BRENDA 8.8. Jo. v. GREEN, 


190011 Q. B. 518; 69 L. J. Q. B. 445; 82 L. T. 
8 is We R. 321; 16 T. L. R. 226; 44 Sol. Jo 
277; 9 Asp. M. L. C. 553 5 Com. Cas. 195, C. A. 


By parol evidence—Usage not referred 


589. 
No. 


to in written contract.|—FAWKES v. LAMB, 
721, post. 

590. Modification of — By growth of new cus- 
tom.]—Movutrt v. Haryipay, No. 202, ante. 

591. Extinguishment of—By habitual exclusion 
from contracts.]—-ROPNER & Co. v. STOATE, HOsE- 
aoop & Co., No. 359, ante. 

Customs of the country.|—-See AGRICULTURE, 
Vol. II., pp. 10 et seg.; LANDLORD & TENANT. 





Part IIl—Particular Usages. 


Srct. 1—TRADE, COMMERCE AND INDUSTRY. 
SuB-sEcT. 1.—BLEACHERS AND CALICO PRINTERS. 


592. Bleachers—— To allow discount for prompt 
payment.|—Under an agreement to take off a dis- 
count above 5 per cent. for prornpt payment, 
though according to the custom of the bleaching 
trade, creditor cannot upon failure charge more 
than 5 per cent.-—Ea p. AYNSWORTH (1799), 4 
Ves. 678; 31 EH. R. 350, L. O. 

Anolon :-—Refd. He Harvey, Ex p. Pigou (1818), 3 Madd. 


593. —-—- Quarterly accounts — Option of cash 
payment—-Or bill at three months.|—In order to 
prove that a particular usage exists in a trade 
carried on at A., evidence that the usage prevails 
at B. where the same trade is carried on is ad- 
missible, provided B. is in the vicinity of A., & 
there is an interchange of the trade in question 
between the two places. In order to prove a 
usage in a particular trade it must be shown that 
the usage is certain & reasonable, & so universally 
acquiesced in, that everybody engaged in the 
trade knows it or might know it if he took the 
pains to enquire. <A general lien established in 
the bleaching trude at Nottingham, viz. that by 
the usage of the bleaching trade at Nottingham, 
accounts are made out quarterly, containing the 
charges made for the goods bleached during the 
peor three months; at the option of the 

leacher this amount is cither payable in cash at 
once in which case discount at the rate of five 
per cent. is allowed, or else the bleacher draws 
a bill at three months upon debtor for the full 
amount; & that bleachers may retain all goods 
sent to be bleached until they are paid all previous 
quarterly accounts, in case either no bills have 
been given for such account, or if given they have 
arrived at maturity & been dishonoured.— CE 
v. ALLCOCK (1866), 4 F. & F. 1074. 

——— Lien for general balance.|—See LIEN. 

594. Calico printers— Bound to take goods 
damaged in printing-—Unless owner elects to take.i 
—Where, by the custom of the ttade, a calico 
printer is bound to take goods damaged in the 
printing, the mere circumstance of their being 


PART II. SECT. 8. 


fi Extinguishment of — By statute] 
-—-The object of all the weights & 
measures Acts for the last half century 
was to abolish all local customs & make 


them illegal.—CoLuins tv. DENNY & 


a a i ne 





—Evidence 


Sone (1897), 31 Ir. L. T. 167.—IR. 


PART III, SECT. 1, SUB-SECT. 2. 
te Patan a” pa SE 
rw yy we e 
is admisalbl 


damaged confers no such property in them on him 
as to authorise him to sell them, unless the owner 
has elected that he should take them.—LACLOUCH 
v. TOWLE 100) 3 Esp. 114, N. P. 

a fad :—Mentd. Wilson v. Anderton (1830), 1 B. & Ad. 


—-—— Lien for general balance.|—See LIEN. 
Calico packers.|—Sce No. 692, post. 


SUB-SECT. 2.—BREWERS, DISTILLERS AND 
PUBLICANS. 

See, generally, INTOXICATING LIQUORS. 

595. For property in warehoused malt not to 
pass till re-measured.|—A warehouseman who, on 
receiving an order from the seller of malt to hold 
it on account of the purchaser, gives a written 
acknowledgement that he so holds it, cannot set 
up as a defence for not delivering it to the pur- 
chaser, that by the usage of trade the property 
in malt sold is not transferred till it is re-measured, 
& that before the malt in question was re-measured, 
the seller became bkpt.—SToNaRD v. DUNKIN 
(1809), 2 Camp. 344, N. P. 

Annotations :—Mentd. Hawes v. Watson (1824), 2 B. & C. 
540; Gosling v. Bithie (1831), 7 Bing. 339; Holl v. Griffin 
(1833), 10 Bing. 246; Woodley v. Coventry (1863), 2 
New Rep, 35; Biddle v. Bond (1865), 6 B. & 8. 225; 
Knights v. Witfen (1870), L. R. 5 Q. B. 660; Henderson 
v. Williams, {1895} 1 Q. B. 521. 

596. Whether brewer entitled to have prior 
charge on public house—For money advanced to 

urchase lease—Publican uncertified bankrupt.]— 

rewers advanced money to enable a publican to 
pay the consideration for the purchase of the lease 
of a public house. As soon as the lease was 
executed, they took a deposit of equitable mtge., 
accompanied by a memorandum of deposit, 
whereby the publican, after reciting the deposit 
to have been made by himself, stated its purpose, 

& that he undertook to execute a legal mtge., by 

way of underlease, when required. The publican 

turned out to have been at the time an uncer- 
tificated bkpt. On a bill filed by the brewers, 
stating it to be the custom for these advances 
to be made, upon the understanding that the lease 


custom in the trade of licensed vint- 
ners, according to which the tenant 
paylog licence is deem 
yearly tenure, 
reserved be payable weekly.—LUNDY 


e to prove a 





Part III.—Particutar UsaGeEs. 


should, upon its execution, be delivered by the 
vendor immediately to the brewers, in exchange 
for the money advanced by them, without either 
the lease or money passing through the hands of 
the purchaser, & stating that the above transaction 
was completed in that way, & that the publican 
was introduced to the brewers by the lessor. 
Qu. : whether on such a case being established 
at the hearing the brewer’s lien would be held 
good.—-MEUx v. SMITH, SEAGER v. SMITH (1841), 
1 Mont. D. & De G. 396 ; 11 Sim. 410; 10 L. J. Ch. 
225; 7 Jur. 821; 59 E. R. 931, L. C.3 subsequent 
proceedings (1843), 2 Mont. D. & De G. 789. 
Annotations :—Refd. Bird v. Philpott, [1900] 1 Ch. 822; Re 
Connolly, Wood v. Connolly (No. 2) (1912), 106 L. T. 738. 
597. Equitable mortgage for beer supplied 
& to be supplied—Second mortgage to distiller— 
Subsequent advances with notice of second charge. | 
—In 1858, a publican deposited the lease of his 
public-house with defts., a firm of brewers, with 
& memorandum stating that the deposit was to 
secure payment of a sum of £200, as well as any 
other sums in which the depositor might become 
indebted to the brewers on any account, not 
exceeding £500. The brewers, in July, 1865, 
made the publican a further advance of £100. 
Four days after, the publican signed to pltfs., a 
firm of distillers, a memorandum, whereby he 
declared that the documents deposited with the 
brewers should, subject to the brewers’ charge, 
be a security to the distillers for a sum of £120 
then due, & all other sums that might thereafter 
become due, to the distillers. Notice of this 
second equitable mtge. was on the same day 
given by the distillers to the brewers. After the 
date of this notice the publican became indebted 
to the brewers in a further sum of money, the 
rice of beer supplied to the publican. The 
rewers claimed to be entitled, by virtue of a 
custom in the trade between brewers & publicans, 
to add this further sum to the amount secured 
by the deposit of the lease, in priority to the dis- 
tillers’ charge :—Held: the alleged custom was 
bad in law for want of mutuality, & for want of 
defined limits; & further, it was imperfectly 
supported by the evidence.—Daun v. CITY OF 
LONDON BREWERY Co. (1869), L. R. 8 Eq. 155 ; 
38 L. J. Ch. 454; 20 L. T. 601; 33 J. P. 547; 17 
W. R. 663. : 
me aricite -—Folld. Menzies v. Lightfoot (1871), L. R. 11 
598. —_—- —_— ———.]—The lessee of a public- 
house in London executed at the public-house, & 
at the time of entering into possession thereof, a 
mtge. of his lease in favour of the brewer by whom 
the house was supplied with beer, to secure a 
sum already advanced, & future advances not to 
exceed in the whole a given sum. At the same 
time & place he charged the lease, “ subject to 
the security already given,” to the brewer, with 
the repayment to the distiller who supplied the 
house with spirits of an advance made by him. 
The mtge. & charge were both executed in the 
Peers of the solrs. of the brewer & distiller, & 
he latter there & then gave to the former a forma] 
notice of the charge in favour of his client. After- 
wards the publican became indebted to the brewer 
for the price of beer supplied to the house., The 
lease paving been sold to the brewer under a power 
of sale in mtge. :—Held: in the absence of 
any express agreement, the distiller was entitled 
to be sepale his advancement out of the purchase- 
mone priority to the debt which had been in- 
curred to the brewer subsequently to the time 
when notice was given to of, the distiller’s 
charge ; priority was not affected by a 
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custom of trade alleged to exist between publicans, 

brewers & distillers in London.—MENZIES v. 

LIGHTFOOT (1871), L. R. 11 Eq. 459; 40 L. J. Ch. 

661; 24 L. T. 685; 19 W. R. 578. 

599. Whether ‘‘ seed barley ’’ means barley ft 
for malting.|—Pltf., having heard that deft. had 
some barley to sell, went to his countinghouse, 
when his agent produced a sample which he said 
was ‘‘ seed barley,” offered to deft. at 39s., & if 
pltf. would take it at 40s. he might have it. Pltf. 
looked at the barley & said it was a good sample 
of seed barley, & agreed to buy it. At plitf.’s 
request deft. wrote to the person who had offered 
it to him, saying that he would accept it, & asking 
what sort it was as it would do well for seed. 
Pitf. afterwards sold it under a warranty in writing 
as ‘‘ Chevalier seed barley.’’ It turned out that 
it was ‘‘ barley bigg,’’ a species of barley unfit 
for malting pues ; & the person to whom 

Itf. had sold it recovered damages against him 

or the breach of warranty :—Held: (1) there 

was no warranty by deft. that the barley was 

‘‘ seed barley ’’; (2) the contract was satisfied by 

the delivery of barley fit for sowing; & if the term 

‘‘ seed barley ’’ meant barley fit for malting pur- 

poses, that ought to be shown by clear & irresistible 

evidence.—-CARTER v. CriIcK (1859), 4 H. & N. 

412; 28 L. J. Ex. 238; 33 L. T. O. S. 1663; 7 

W. R. 507; 157 E.R. 899. 

600. Malting agent—- Not usually legal or 
equitable owner—Barley & malt paid for by brewers. 
—It was agreed that the judges of the division 
ct. should have the power of drawing inferences 
of fact, & they have come to the conclusion that, 
from the notoriety of the mode in which the business 
of a malting agent is carried on, no creditor dealing 
with him could have failed to be aware that in 
many instances he is not the legal or the equitable 
owner of the barley or the malt, & that the barley 
& the malt are in truth paid for by the brewers 
(Brerr, L.J.)—HarkiIs v. TRUMAN (1882), 9 
Q. B. D. 264; 51L. J. Q. B. 338; 46 L. T. 844; 
30 W. R. 533, C. A. 

Annotations :—Mentd. Re Van Laun, Ke p. Chatterton 
(1907), 76 I. J. K. B. 6445; Chelsham & Woldingham 
Assocn. v. Hayward (1911), 76 J. P. 52. 

601. Meaning of ‘‘loans’’ in sale of public 
house—Loans from brewers & distillers.]|—HEITz- 
MANN v. GOWENLOCK (1891), 7 'T’.. L. R. 611, C. A. 

Usages involving reputed ownership in bank- 
ruptcy.|—See Bankruptcy & INSOLVENCY, 
Vol. V., pp. 806, 807, Nos. 6886, 6887, 6893. 


SUB-SECT. 3.-—BUILDERS. 
See, generally, BUILDING CONTRACTS, ENGINEERS 
& ARCHITECTS, Vol. VII., pp. 331-451. 


a 


SUB-SECT. 4.—-CARRIERS. 
See,. generally, CARRIERS, Vol. VIITI., pp. 5-228. 
Lien of Carriers.]|—See CARRIERS, Vol. VIII., 
p. 220, Nos. 1406-1409. 


SuB-sEcT. 5.—CHINA AND POTTERY TRADES. 


602. China trade — Customary holidays.) — 
Where a workman is hired for a year to work at 
a particular trade, the China trade, under a 
written a, ment, which says nothing as to any 
periods of absence allowed to the workman, parol 
evidence may be given that it is the custom of 
the particular trade for the workmen employed 
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Sect. ere commerce and industry: Sub-sects. 
, , J 

in it to take certain holidays, & to absent them- 
selves on such occasions from their work without 
the permission of their masters. The sessions 
should not send up a case with a view to its being 
re-heard by them, but should decide both ways 
provisionally. 

If the evidence had been admitted, it might 
have shown a custom so universal that no work- 
man could be supposed to have entered into this 
service without looking to it as part of the con- 
tract. & the supposed condition is not inconsistent 
with the written agreement; for that is merely 
to work at a trade from Nov. 11, 1815 to Nov. 11, 
1817, which does not necessarily bind the party 
for every part of the whole year. The evidence, 
therefore, might have been receivable for the 
purpose of qualifying the contract (LORD DEN- 
MAN, C.J.). 

I have always understood that general usage 
was evidence in a case of this kind, on the ground 
that its notoricty makes it virtually part of the 
contract. The evidence offered here was within 
that principle & not contradictory to the written 
agreement (COLERIDGE, J.).—lKh. v. STOKE UPON 
TRENT (INHABITANTS) (1843), 5 Q. B. 303; Dav. 
& Mer. 357; 183 L.J.M.C. 41; 2L. T. O.S. 148; 
8J.P.197; 8 Jur. 34; 114 EB. R. 1263. 
Annotations :—-Consd. Devonald v. Rosser, '1906) 2 K. 3B. 


728; Meek wv. Port of London Authority (4°18), 119 L. T. 
196. Mentd. &. v. Kesteven JJ. (1844), 8 Jur. 445. 


603. Pottery trade—To work from Martinmas 
to Martinmas subject to one month’s notice— 
Duty of potter’s printer ‘‘ to find transferrer.’’|—-- 
Resp.,: who was an carthenware manufacturer, 
employed applt. as a potter’s printer, & by the 
custom of the potting trade the employment was 
from Martinmas to Martinmas, subject to a month’s 
notice on either side. By the custom of the trade 
it was the duty of applt. to find a person called 
a ‘‘transferrer’’ to assist him.— GRAINGER », 
AYNSLEY, BROMLEY v. ‘TAMS (1880), 6 Q. B.D. 
182; 50 L. J. M. C. 483 43 L. T. 608; 45 J. P. 
142; 29 W. R. 242. 


Annotation :—Mentd. Morgan v». London General Omnibus 
Co. (1884), 48 J. PB. 503. 


SuB-sEcT. 6.—CLoTY, LINEN AND SILK TRADES. 


604. Cloth merchants-— To send goods for in- 
spection.|— Woop v. Woon, No. 340, ante. 

605. -——— Cloth not approved & returned by 
tailor—Lost in transit-——-Need not be paid for.|-~— 
Semble: there is not any custom in the cloth 
trade, by which a tailor, who receives cloth from 
a clothier which he does not approve, is bound to 
pay for it, if, when sent back, it does not reach the 
seller, unless he shows that he has delivered it to 
the seller’s order in writing.—DAVIES v. HALTON 
(1831), 5 C. & P. 69, N. P. 

606. Linen merchants — Credit to American 
correspondents for twelve months-—Interest at five 
per cent. subsequently.|—_A usage appears to have 
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k. Whether to accept ight cerli- | 
jied by railway company. +. claimed 
that there was a trade custom among 
coal deajers to nig Sn the weight of 
coal as certified by the railway co. :— 
Held: there is no such custom.—Re 
EvUTENIER & BROTHERS (1908), 9 
W. L. R. 627.—~CAN. 

l. Whether interchange of work by 
workmen.}—Four men were e din 
the unloading of a collier. hree of | into t 
these, a tipper & two winchmen, were | The 





~~ 


work, 
excha 





employed by the shipowner; 
ourth, & barrow-man, was employed 
by’ the coal merchant who chartered 
| the ship. The tipper got tired of his 
& asked the 
e work with him, which was 
done, the barrow-man tipping the tubs 
of coal as they were hoisted f 
hold into the barrow, and the tipper 
wheeling off the barrow when 
While the barrow-man was thus occupied 
in tipping he was accidentally knocked | 
e hold by a tub and was killed. 
three surviving workmen proved | 
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existed in the American linen trade for merchants 
in this country to allow to their American 
correspondents twelve months’ credit, & then to 
charge them five per cent. for interest, & for the 
tradesmen here to allow the merchant fourteen 
months’ credit, & then to charge five per cent.— 
EDDOWES v. HopkKINs (1780), 1 Doug. K. B. 376 ; 
09 K. R. 242. 

Annotations :-—Mentd. Richardson v. Mellish (1825), 3 Bing. 
; Arnott v. Redfern (1826), 3 Bing. 353; Corner », 

Shew (1838), 1 Horn & H. 215; Marianski v. Cairns 

(1852), 19 L. T. O. 8S. 277; L. OC. & D. Ry. v. 8S. EL Ry., 

[1893] A. C. 429. 

607. Credit to merchants from tradesmen 
for fourteen months—Interest at five per cent. 
subsequently.]|—-EDDOWES v. HOPKINS, No. 606, 
ante. 

608. 
coTT v. Westa@artrH (1803), 4 East, 75; 
Ki. R. 758. 

Silk merchants—-Lien for general balance.!— 
See LiEnN. 








Usual credit three months.]| Pas 


SUB-SECT. 7.—CoAL TRADE. 

Customs of the port.]|—-See SHIPPING AND NAvI- 
GATION. 

609. London port dues on coals from New- 
castle. |—-Coals sent from Newcastle to London pav 
a port duty according to the Newcastle chaldron. 

Undoubtedly these special port duties may 
be maintained in law, but they cannot be sup- 
ported by any other evidence but that of im- 
memorial prescription. The prescription must 
apply to the case before the Ct.; & the usage 
being clearly proved to be, that coals coming from 
Newcastle have always paid according to the 
Newcastle measure, deft. cannot alter the case by 
proving that coals coming from other ports have 
paid different duties (LORD KENYON).-—LINSKILL 
v. READ (17095), Peake, Add. Cas. 68, N. P. 

610. Delivery daily —Payment at end of month 
—By bill at two months.|—-Evidence that accord- 
ing to the custom of the trade pltfs. delivered coals 
to H. daily, & that at the end of every month he 
gave a bill, payable in two months :—J/eld: not 
sufficient to charge deft. upon a guarantec for the 
payment of coals to be delivered to HH. at a credit 
of two months from the delivery.— LIOLL v. HADLEY 
(1828), 5 Bing. 54; 2 Moo. & P. 1386; 130 E. R. 
980. 

611. To allow demurrage—& for ‘‘ baulk days.’’] 
—IH{ORNE ». Cory (1837), 6 L. T. 257. 

612. London coal trade— Usage of coal mer- 
chants to hire barges—Name of hirer painted on 
barges.|—A coal-merchant had hired barges of deft., 
it being the custom for coal-merchants to hire 
barges, & to paint on them the name of the hirer. 
Upon a question whether the barges passed to the 
coal-merchant’s assignees under his bkpcy. :— 
Held: it was properly left to the jury to,find 
whether the custom to hire was generally notorious 
in the coal trade ;_ & it was not necessary to direct 
them to inquire whether the custom was notorious 








the | that it was the habit of men so 
employed at the port to interchange 
work in this manner when unloading 
colliers, & there was no evidence to 
the contrary ; the employers did not 
deny their knowledge of the practice, 
nor allege that they prohibited it. 
There was no other evidence of any 
custom to interchange work at the 
port when unloading coal :—Held: 
no such custom was proved.—HEN- 
NERERRY v. DOYLE BROTHERS, [1912] 
21. R. 529; 461. L. T. 70.—IR. 


arrow-man to 


rom the 


full. 
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to the world at large.—WATSON v. PEACHE (1834), 

1 Bing. N. C. 827; 1 Scott, 149; 4L. J.C. P. 49; 

ae tests Priest! Pratt (1867), 36 L. J. Ex. 
} — ‘ ». Pra . oP 

at tie Re Gouston, Ex ay Watkins (1873), 8 Ch. ADD» 520. 

Mentd. Leake v. Loveday (1842), 4 Man. & G. 972 ; Marner 

: anne hay 16 W. R. 62; Cooke v. Hemming (1868), 


613. Scottish coal trade in London -— Terms 
for payment of freight—‘‘ As usual.’’]|—HARRIS v. 
TIMBERLEY (1840), 4 L. T. 742. 

614. Right of commission agent to sell on credit.| 
—It is clear that by the usage of the trade a com- 
mission agent may sell without making the pur- 
chaser pay to his principal ready money (CRESS- 
WELL, J.).—BODEN v. FRENCH (1851), 10 C. B. 
886; 20 L. J.C. P. 1433; 17 L. T. O. S. 77; 138 
K. R. 351. 

615. Newcastle coal trade—‘‘ About ’’—Allow- 
ance of 5 per cent. in quantity contracted to be 
sold—-More or less.|—Defts. sold to pltfs. ‘‘ about ”’ 
18,500 tons of Northumberland coal under two 
contracts, deliveries to be in as nearly equal 
monthly instalments as possible over a given 

eriod. Defts. having so far made the deliveries 
In approximately cqual quantities, delivered as 
their last monthly instalment a shipment of 
455 tons short. In an action by the purchasers 
for damages for short delivery :—Held: there 
was a custom of the Newcastle coal trade that the 
word ‘ about ”’ gave to the vendors an option up 
to 5 per cent. in either direction, & the custom 
being proved, defts. had made no default in ful- 
filling their contracts, inasmuch as the word 
‘‘ about ”’ referred to the total amounts to be 
delivered under each contract respectively, & 
not merely to the ‘“ last) instalment.’’-—SociéTeé 
ANONYME L’INDUSTRIELLE Russo-BELUE  v. 
SCHOLEFIELD (1902), 7 Com. Cas. 114, C. A. 

616. Newcastle coke trade — Loading ‘in 
turn.’’|—-By a charterparty, the ship was to pro- 
ceed to Newcastle, & on arrival there ‘‘ be ready 
forthwith, in regular turns of loading, to take on 
board a full & complete cargo of four keels of coals 
& the remainder coke.” The loading of coal at 
Newcastle is by Act of Parliament regulated by 
‘turns’? but there is no statutory regulation as 
to the loading of coke. In an action upon the 
charterparty in the county ct., for not loading the 
coke within a reasonable time:—Held: the 
expression ‘‘regular turns of loading” with 
reference to coal, meant, in ‘‘ turn’”’ at the spout, 
as directed by the Act of Parliament; & that 
evidence which was offered to show that the usage 
or practice of Newcastle, was to load coke “ in 
turn” in the same manner, was improperly 
rejected.—LEIDEMANN v. SCHULTz (1853), 14 
C. B. 38; 23 L. J. C. P. 17; 17 J. P. 745; 2 
C. L. R. 87; 139 E. R. 17; sub nom. ScHuULTz v. 
LEIDEMANN, 1 Saund. & M. 163; 22 L. T. O. S. 
yee ies sealer 2W. R. 35. 

nnotalwons i-— ° ° 

46; Postiothenit= o Ereslaua tony +N ys » 

Mentd. Foster v. Smith (1856), 18 C. B. 156 

Clementson (1856), 18 C. B. 213; 

(1863), 13 C. B. N.S. 410. 


Usage involving reputed ownership in bank- 


PART III. SECT. 1, SUB-SECT. 8. 
m. Oats— Option to buyer to dir 
delivery at points either this side fe 
beyond place of original delivery— 
ecthod of elapse freight.}—In 
reference to the sale of a quantity of 
a ge eg a ae 
sale ou epho 
of 10,000 bushels of fsland. black oats 
at 244 cents per bushel f.o.b. cars at 
ae a cae cote he E., which- 
ou may prefer to order them 
forward. If you intend having them 





L. R.8C. P. 
Ex. D. 155. 
: Hudson v, 
Schroder v. Ward 


the 


go to different stations kindly ve 
me _ instructions as carly as possible.” 
Defts. replicd as follows :— 

“* Yours of 7 inst. to hand and we now 
complete purvhase, and 
ags to you at once for the vate, 
when we hope to be 
you as to where to ship the same.”’ 
At the trial it was agreed that it was 
the usage of the trade, if oats were to 
be delivered at a certain point on the 
railway, at a certain price, t 
option to the buyer to direct delivery 
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ruptcy.|—See BANKRUPTCY & INSOLVENCY, Vol. V., 
pp. 804, 806, Nos. 6870, 6886, 6887. 


SUB-SECT. 8.—CORN AND GRAIN TRADE. 


Customs of the port.]—See Suirpina & NAVIGA- 
TION. 

617. Meaning of ‘‘ good ”’ or ‘‘ fine *’ barley.|/— 
HUTCHISON v. BOWKER, No. 433, ante. 

618. ‘*St. Giles Marais Wheat ’’—Wheat & 
barley mixed.] —- RypER v. WooDLEY, No. 504, 
ante. 

619. Payment by buyer to factor upon discount 
—-Within two months of ordinary time of pay- 
ment—Either for our own accommodation—oOr that 
of factor.|—-By custom in the Corn Market, a 
buyer may pay the factor upon discount, within 
the two months which constitute the ordinary 
time of payment, either for his own accommodation 
or that of the factor, etc.; therefore, where a factor 
stopped payment after he had received the money 
for corn sold, but before the expiration of the two 
months :—Held: the principal could not sue the 
buyer, but) must look to the factor.—HEIscH v. 
CARRINGTON (1833), 5 C. & P. 471, N. P.3 sub- 
sequent proceedings (1835), 11 Ad. & El. 555, n. 
Anndattin -—Mentd. Sanders v. Vanzeller (1813), 4 Q. B. 


620. Variation from sample—Buyers must 
reject on day of sale—Liverpool trade—Usage 
reasonable.]—A custom of the Liverpool corn 
market, that, when corn is sold by sample, if 
the buyer does not, on the day the corn is sold, 
examine the bulk & reject it, he cannot afterwards 
reject it, or refuse to pay the whole price :—Held : 
to be a reasonable custom.—SANDERS v. JAMESON 
(1848), 2 Car. & Kir. 557, N. P. 

621. Unless excessive or unreason- 
able—London trade.]—Jte WALKERS, WINSER & 
HammM & SuHaw, Son & Co., No. 346, ante. 

622. For agents to sell on del credere com- 
mission—In own name—Instructions by principal 
to sell oats of certain quality at certain price on 
account——London trade.|—JOHNSTON v. USBORNE, 
No. 478, ante. 

623. Without disclosing name of pur- 
chaser.|—-ILASTIE v. COUTURIER (1853), 9 Exch. 
102; 22 L. J. Ex. 209; 21 L. T. O. S. 289; 17 
Jur. 1127; 1 W. RR. 495; 1C. L. R. 623; 156 
i. R. 43, Ex. Ch.; affd. sub nom. COUTURIER v. 
HAsTie (1856), 5 IT. L. Cas. 673, If. L. 
Annotations :—Refd. Fleot v. Murton (1871), L. R. 7 Q. B. 

126; Mollett v. Robinson (1872), L. R. 7 C. P. 84. Mentd. 

Covas v. Bingham (1853), 2 I. & B. $36; Wickham v. 

Wickham (1855), 2 K. & J. 4783; Hall ». Conder (1857), 

20. B. N.S. 22; Pritchard ». Merchant's & Tradesman’s 

Mutual Life-Axssec, Soc, (1858), 3 C. B. N.S. 622; Risbourg 

». Bruckner (1858), 30 L. T. O. 8S 258; Hare v. Browne 

(1859), 5 Jur. N.S. 7113 Nalli v. Universal Marine Insce. 

(1862), 4 De G. KF. & J. 1; Reader v. Kingham (1862), 

32 L. J.C. P. 108 ; Mallett v. Bateman (1864), 16 C. B. N.S. 

530; The John Bellamy (1870), L. R. 3 A. & E. 129; 

Mountstephen v. Lakeman (1871), 25 L. T. 755; Jeffreys 

v. Fair (1876), 36 L. T. 10; Jolliffe » Baker (1883), 11 

Q. B. D. 255; Sutton v. Grey, [1894] 1 Q. B, 285; 

India Rubber Comb Co. v. Martin, [1902) 1 K. B. 778; 

Griffith v. Brymor (1903), 19 T. L. I[:. 434; Davys ». 

Buswell, [1913] 2 K. B. 47; Gabriel v. Churchill & Sim 

11914) 3 K. B. 1272. 


at points either this side or beyond th® 
place of delivery, that the freight 
should be either added or deducted as 
the case might be.—SuUMNER  v. 
eas (1898), 31 N. S. R. 481.— 


n. Whether to accept oata of 
different grade to those ordered.}—In 
an action on a contract for the sale 
of ‘‘ No. 2 white oats; one cent less. 
if grado No. 3,” respondents alleged 
h an | that the oats delivered were of grade 
No. 3, whereas they had contracted to 
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Sect. 1.—Trade, commerce and industry: Sub-sects. 
8, 9, 10, 11 & 12. ] 


624. Deficiency between amount of cargo & 
amount specified in bill of lading—Over one per 
cent. made good by seller.|—THE Mary & ELLEN, 
LIVINGSTON v. RALLI (1856), 6 L. T. 165, 195, 661. 

625. Method of srt Re eee ge grain trade.] 
—Hupson v. EpE (1868), L. R. 3 Q. B. 412; 
8 B. & 8. 631; 87 L. J. Q. B. 166; 18 L. T. 764; 
16 W. R. 940; 3 Mar. L. C. 114 Ex. Ch. 


Annotations :—Consd. Kay. a (1882), 10 B. D. 
Stephens v. Harris (18 1) }, : Q. 03 : Selit 
ry Allerton v. Falk (188 Pikes. "MM. iP Cc. 287; Smit 

ervice v. Rosario Niitexte Co., (1894] 1 Q. ’B. 174. 


Rett: Postlethwaite v. Freeland (1880), 5 App. Cas. 599; 
Grant »v. Coveraee Todd (1884), 9 App. Cas. 470; The 
Alne Holme, [1893] P. 173; Furness v. Forwood (1897), 
77 L. T. 95: Temple, Thomson & Clarke v. Runnalls 
(1902), ee L. R. 822. Mentd. The Austin Friars (1894), 


626. Rate of discharge in port of Bristol— 
Grain cargoes from River Plate—Not limited to 
five hundred tons a day. .| Tn County OF SALOP 
(1886), cited in 92 L. T. at p. 331; 21 T. L. R. 
at p. 247; 10 Com. Cas. at p. 73. 

Annotation —Refd. Ropner v. Stoate Hosegood (1905), 10 

Com. Cas. 73. 

627. —— ——.]—Rorner & Co. 
STOATE, LIOSEGOOD & Co., No. 359, ante. 

628. Equivalent to one ton—Two thousand 
ounds—New Zealand flour trade.|—BANK OF 

EW ZEALAND v. LONDON BANK OF MEXICO & 
SoutH AMERICA (1893), 9 T. L. It. 444, C. A. 

629. Form of documents—American meal 
trade.|—A parcel of meal was sold to a London 
firm at £5 8s. 9d. per ton c.i.fl. London, under a 
contract which provided for dispatch of the meal 


Vv, 





from thé mills in the interior of America to an | 


Amcrican port, thence to be shipped per stcamer ; 
‘‘all other conditions as per the American maize 
erm meal contract.’’ The meal was forwarded 
rom a town in Illinois under two through bills of 
Jading issued in the customary form of the Illinois 
Ry. Co., which provided that the meal should 
be carried to the port of New Orleans & thence 
by Leyland Line to London, & further that the 
property covered by them was subject to all con- 
ditions expressed in the regular forms of bills of | 
ading in use by the steamship co. at time of 
shipmant. The Leyland Line is a well-known 
line trading between New Orleans and London, 
having a regular form of bill of lading upon which 
all goods by that line are nd Lane By that form 
of bill of lading the Leyland Line reserved liberty 
to proceed to the port stated in the bill of lading 
‘via any other port or ports in any order or 
rotation, outwards or forwards, whether in or 
out of or in a contrary direction to or beyond the 
customary or advertised route,’”’ & likewise re- 
served power to tranship the goods at any port 
into any other steamer or sailing vessel. Under 
the American maize germ meal contract the sellers 
were to give policies & certificates of insurance in 
respect of the meal in question, & certificates in 
the customary form were in fact given which took 
the place of a policy which was duly issued & 
which contained the following clause: ‘ In 
event of deviation or of oes of voyage held 
covered at a premium to be fixed by. insurers.” | 
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The steamship in which the meal was carried having 
deviated to Bremen before reaching London, 
thus causing delay, the buyers refused to accept 
delivery, & the question as to their right to do so 
was submitted to the trade tribunal, which decided 
against them, finding that all the documents 
relating to the carriage of the meal were usual & 
customary & were in forms well known in the 
trade, & constantly received, & hitherto without 
objection, in fulfilment of similar contracts of 
sale :—Held: (1) the adoption by the sellers under 
the through bills of lading of the method of sea 
carriage in question was not necessarily incon- 
sistent with the terms of the contract of sale, & 
therefore that the buyers were not justified in 
refusing to accept delivery ; (2) as the certificate 
of insurance was in the usual form & covered 
deviation, it satisfied the git amemnagi of the 
c.if. contract.—BURSTALL v. GRIMSDALE (1906), 
11 Com. Cas. 290. 
Annotation :—As to (2) Refd. Diamond Alkali Export Corpn. 

©. Bourgeois, [1921] 3 K. B. 443. 

Rice rede No. 656, post. 

Liability of wharfinger as insurer.|—Sce BaAIL- 
MENT, Vol. III., p. 79, Nos. 169, 170. 


SuB-sEcT. 9.—CoTron TRADE. 


630. Meaning of ‘‘ bale.’’]—-TayLor v. Briaas, 
No. 500, ante. 

631. Yorkshire—For incoming tenant to take 
over engines & machinery of a at valuation.|— 
fo oe v. BaasHaAw (1831), 4 Sim. 326; 


Annotations :—Mentd. Re Ogden & Walmsley, Ex p. Loyd 

(1834), : Deac. & Ch. 765; ; Re Maberly, Ex p. Belcher 

38 » 4 Deac. & Ch. 703; Re Gawan, Ex p. Barclay 
(1855), 5 De G. M. & G. 403. 


632. Bombay— Whether to pay freight on 
measurement at port of loading.|—BoTTOMLEY v. 
ae rk No. 363, ante. 

——.]—BUCKLE v. KNoop, No. 337, 





ante. 

634. Liverpool—Bill drawn against goods de- 
posited with acceptor—Proceeds of sale _ first 
applicable in discharge of bill.|—-By the custom of 
the cotton trade at Liverpool, if a merchant 
saa cotton in his broker’s hands for sale, & the 

roker accepts his principal’s drafts, & such draft 
is negotiated, then, in case the broker makes sale 
of such cotton & receives the proceeds, it is his 
duty to apply such proceeds to mect his accept- 
ances.—INMAN v. CLARE (1858), John. 769; 32 
L. T. O. S. 353; 5 Jur. N. S. 89; 70 E. R. 629. 


Annotations —Mentd. Frith v. qorbes (1862, 31 L. J. Ch. 
Stephens (1868), 


ee Re Barned’s Banking 
3 Ch. App. 753; Re Lena. es Gindsi tanes, Hx P.. poe 
hurst (1873), 8 Ch. ane 965; Re Yglesias, Hx a 
ae. 10 roe 3 Be 639 ; Re Strachan, aa tce ae @ (1878), 
4 Ch. c Suse, Ez p. Dever (1884), 1 ae hee 
766; taint Shipley v. Kough (1885), 29 Roe ae 
Spartali r. Crédit voinnle (1885), 2 T. L. 17s. 


635. Manchester—‘‘ Payment in om six to 
eight weeks ’’—Does not give eight weeks’ credit. |— 
ASHFORTH v. REDFORD, No. 436, ante. 

Contract with agent on behalf of unnamed 
oe .|—See ae Vol. I., p. 468, No. 


buy e z. Resps. further ; the contract was clear & unequi- | According to mercantile usage 

_ that = sage of trade the words | vocal for the hed tee of No. 2 oate: cotton trade in T. Phere a Goalies 
in the contract in question meant | the evidence as to usage a under: delivers cotton to the owner of a 

that they would be obliged to accept | standing was prop peta) e cotton press but not in pursuance of 

@ small R Mepoed of No. 3 oats if these | Micuaup v. Menapy (1907), 4 ae “a R. any special contract, the property 

were included in the delive of No. 2, | 164.—CAN, in the cotton rests i in the {ho owner of the 

put ue, they, b fede a 4 obliged press.— VOLK VRT- 

i elivery which was T - 
No. his usage or understanding PART IIL. SECT. 1, SUB-SECT. 0. 159. IND. os xGi888) fb : Le ss i ee 


3. T 
was denied by appellants :—Held: 


0. Ownership of cotton in press.}— 


Part II].—ParticuLaR USAGEs. 


SuUB-SECT. 10.—DrvuG TRADE. 


See, generally, Foop & Druas. 

686. Mode of disapproving contract.]—Where a 
broker sold on a Saturday certain goods of deft. 
to pltf. for a stipulated price, subject to pltf.’s 
approval of the quality upon the Monday following, 
& sent the sold note to pltf. on the Saturday, 
marked with the words ‘‘ Quality to be approved 
on Monday ’’; but did not send the bought note 
to deft. then, because he had met & informed him 
of the contract on the same day; but pltf. not 
having signified his disapproval of the contract 
on the Monday, the broker sent the sold note to 
deft. on the Friday, with the words “ Quality to 
be approved on Monday,” struck out ; which note 
deft. returned within 24 hours, which by the 
custom of the drug trade signified his disaffirmance 
of the contract, as far as in him lay :—Held: deft. 
could no longer disaffirm it after the Monday, 
when pltf., not having signified his disapproval, 
was also bound by it.—HUMPHRIES v. CARVALHO 
(1812), 16 East, 45; 104 EB. R. 1006. 

Annotations :—Mentd. Dixon v. Hovill (1828), 4 Bing. 665; 

Cowie v. Remfry (1846), 5 Moo. P. C. C. 232, 

637. Declaration of sea damage—On sale by 
tana aera being usual in the sale of auction of 
drugs, if they are sea-damaged, to express it in 
the broker’s catalogue, & drugs which are re- 
packecs or the packages of which are discoloured 

y sea-water, bearing an inferior price, although 
not damaged; defts., who had purchased some 
sea-damaged pimento, re-packed it, & advertised 
it in catalogues, which did not notice that it was 
sea-damaged or re-packed, but referred it to be 
viewed, with little facility, however, of viewing 
it; they exhibited impartial samples of the 
quality, & sold it by auction :—Held: this was 
equivalent to a sale of the goods, as & for goods 
that were not sea-damaged, & that an action lay 
for the fraud.—Jonzs v. BOWDEN (1813), 4 Taunt. 
817; 128 E.R. 565. 

Annotation :-—Reid. Curtis v. Peek (1864), 13 W. RR. 230. 


638. Meaning of soda crystals.]—A description 
of an article which, according to the custom of the 
trade, 1s commonly taken to indicate an article 
made of particular materials, etc., is a “ false 
trade description” within the meaning of the 
Merchandise Marks Act, 1887 (c. 28), if applied 
to an article not made of those materials, etc., 
notwithstanding that from a scientific point of 
view it may be a true description of the latter 
article -—Held : though the expression “ soda 
crystals ’’ may, from a scientific point of view, be 
used with equal truth to describe crystallised 
sulphate of soda & crystallised carbonate of soda, 
yet, on a prosecution under the Act, if the justices 
come to the conclusion that “ soda crystals ”’ 
according to the custom of the trade is commonly 
taken to indicate an article consisting substantially 
of crystallised carbonate of soda, they are justified 
in holding that the expression is a false trade 
description as applied to an article consisting of 
crystallised carbonate mixed with a large per- 
centage of crystallised sulphate of soda,—Fow Lin 
v. Cripps, [1906] 1 K. B. 16; 75 L. J. K. B. 723 
ng e = oo Pps a at 54 W. R. 299; 22 

~ iL. R. : - JO. 45; : 
4L.G. R.9, D.C. peat Coe 





SUB-sEcT. 11.—FisHina TRapE. 


Fishing trade.]—S . 
NAvigaitor, J—See FisHerizs; SHIpping & 
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‘SUB-SECT. 12.—FRvuIt TRADE. 


639. To receive cargo immediately ship ready 
for discharge.|—In an action by the consignees 
of goods against shipowner for non-delivery of 
goods according to bills of lading, in which there 
was a condition that the goods should be taken 
from the ship by the consignees immediately 
the ship was ready for discharge, & that otherwise 
they would be landed or put into craft at the 
merchant’s risk & expense, & the goods having 
been landed at a dock the day after the ship was 
ready for discharge, but after the consignees were 
ready to receive on payment of freight, & the goods 
having been detained for some time for dock 
charges, payment of which was refused :—Held : 
it was for the jury whether the consignees had 
complied with the condition, or whether, if not, 
deft. had gone beyond it in landing the goods, 
but even if pltfs. were entitled to recover, yet they 
might have received the goods on payment of a 
small sum under protest, they would not be entitled 
to recover full damages for the delay, as_ their 
proper course was to have paid the disputed sum 
under protest, & then sued to recover it. 

When a man is called upon by a contract to do 
an act, & no time is specified, he is allowed a reason- 
able time for doing it; & what is a reasonable 
time may depend on all the circumstances of the 
case. The word ‘immediately’ implies that 
there is a more stringent requisition than what is 
ordinarily implied in the word “ reasonable,” 
still it must receive a reasonable interpretation, so 
far that it cannot be considered as imposing an 
obligation to do what is impossible. This con- 
dition is inserted in cases of consignments of 
cargoes perishable in their nature, such as fruit, & 
requiring to be cleared quickly, & the shipowner 
or master cannot know to whom the bills of lading 
have been assigned ; it is not unreasonable such in 
cases that the merchant, making use of such means 
as he may have for hearing of the arrivals of vessels, 
should be bound to get his papers & his entries 
passed, & have his craft ready alongside the ship 
when she is ready to discharge (COCKBURN, O.J.).— 
ALEXIADI v. ROBINSON (1861), 2 F. & F. 679. 

640. Broker selling from different owners to 
one buyer—Separate sold notes & one bought 
note.]—A broker having bought fruit of the same 
description from diffcrent sellers for the same buyer, 
& sent separate sold notes, but one bought note of 
whole :—Held: evidence that in such a case this 
was according to custom, would be admitted. 

There is a custom to repudiate fruit in 24 hours 
after delivery of note. 

When a broker sells fruit of two or more owners 
to the same person at the same price, there is a 
custom in the market as to bought & sold notes ; 
that in such a case there are separate sold notes 
but one bought note.—FISENDEN v. LEVY (1862), 
3 *#F. F. 477; subsequent proccedings (1863), 
11 W. R. 259. 

641. Repudiation within twenty-four hours— 
After delivery of note.]|—FIsENDEN v. Levy, No. 
640, ante. 

642. Personal liability of agent or broker— 
Acting for undisclosed principal—London trade.|~— 
FLEET v. MurTON, No. 425, ante. 

643. eipning on behalf of principal.j— 
Where an agent or broker signs a contract or sol 
note in his own name simply, the usage of the fruit 
trade puts the liability upon the Sg 
v. HOUGHTON & Co. (1876), 33 L. T. 8115 revad. 


; »C. A. 
on other grounds, 1 ix. 2 ail Navigation Co. 9. 





Annotations :—Refd. Universai a 
1 1923} A.C. 492. Mentd. Hough v. Manzanos 
TOW e D. 14 ; Ogden v. bentd Ty 40 L. T. 151 ; 
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Sect. 1.—Trade, commerce and industry: Sub-sects. 
12, 18, 14 & 15.) 
Pike v. Ongley (1887), 18 Q. B. D. 708; Hough ». Suart 
(1800),7 TL. R134 | ‘poval ibert-Hall Gorpn. o. Winchil- 
sea (1891), 7 T. L. R. 362; Glover v. Langford (1892), 8 
T. L. R. 628 ; Hahn v. North German Pitwood Co. (1892), 
8 T. L. R. 557; Harper v. Keller, Bryant (1915), 84 L. J. 
K. B. 1696 ; rete v. Palmer, [1916) 2 Ch. 233; Brandt v. 
Morris, [1917] 2 K. B. 784; Mercer v. Wright, Graham 
(1917), 33 T. L. R. 3433 Miller, Gibb v. Smith & Tyrer, 
[1917] 2K. B. 141; Rederi Akt. Transatlantic v. Drug- 
horn, [1918] 1 K. B. 394; Ariadne 8.8. Co. v. McKelvie, 
{1922} 1 K. B. 518. 
644. Insertion of force majeure clause—In 
bought & sold notes.|—The ct. found that since 
the outbreak of war in 1914 it had been a universal 
custom in the dried fruit trade to insert in all 
contracts for the sale of sultanas a clause as 
follows: ‘‘ Should shipment be prevented by 
force majeure such as prohibition of export, 
blockade, war, or any consequence of warlike 
operations, this contract or the then unfulfilled 
part thereof to be cancelled without claim.’’ 
The ct., therefore, rectified certain bought & sold 
notes by the addition of this clause on the ground 
that the parties must be taken to have contracted 
on this basis—CARAMAN ROWLEY & MAy v. 
APERGHIS (1923), 40 T. L. IR. 124. 
Usages affecting liability of principal.]~--Sce 
AGENCY, Vol. J., pp. 477, 635, 636, Nos. 1585, 
2576, 2579. 


SuUB-SECT. 13.—FURNITURE AND UPHOLSTERY 
TRADE. 


645. Picture frames part of picture—Carriers 
Act, 1830 (c. 68), s. 1.|— Gilt frames, in which were 
oil paintings, sent, without any declaration within 
the above Act, on defts.’ railway were injured :— 
Held: though painting & frame consist of two 
parts, the frame, being both by custom & for the 
sake of protecting the painting, so often accessory 
to it, cannot be treated as distinct from the 
painting, & must, therefore, come within the 
protection of the above Act given to ‘ paintings, 
engravings, pictures.”—-ANDERSON v. LONDON & 
NorTH WESTERN Ry. Co. (1870), L. R. & Exch. 
90; 39L. J. Ex. 55; 211. 'T. 756; 18 W. R. 352. 

See, generally, CARRIERS, Vol. VIII. 

Usage to hire furniture.|—-Sce BANKRUPTCY & 
INSOLVENCY, Vol. V., p. 803, Nos. 6859, U860. 

Usage to let furniture—On hire purchase.|—— 
See BANKRUPTCY & INSOLVENCY, Vol. V., p. 805, 
No. 6881. 

To hotel proprietors.|—Sce BANKRUPTCY & 
INSOLVENCY, Vol. V., p. 806, Nos. 6888-6891. 

Usage to let pianos—-On hire purchase.|—Sce 
BANKRUPTCY & INSOLVENCY, Vol. V., p. 807, 
Nos. 6804, 6895. 

Usage to supply furniture-~On sale or return.|— 
See BANKRUPTCY & INSOLVENCY, Vol. V., p. 806, 
No. 6882. 

Usage of upholstery trade—To have wholesale 
manufacturers’ patterns.|-—— Sec BANKRUPTCY & 
INSOLVENCY, Vol. V., p. 808, No. 6901. 

Usage of clockmaking trade—To take in clocks 
for cleaning.|—-See BANKRUPTCY & INSOLVENCY, 
Vol. V., p. 805, No. 6879. 
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PART III. SECT. 1, SUB-SECT. 13. 


p. *' First-class chairmaker ’’-—Effect 
of local usage of trade on the term.) 
—Appit., a furniture manufacturer 
& dealer, of W., advertised in 5S. 
& elsewhere for a first-class cohair- 
maker to work for him in W. Resp., 
a Cc aker in S., answered the 
advertisement, & was engaged on the 
representation that he was a ftirst- 








class chairmaker. 


& was dismissed. 


of work 


7 


to do a certain class of chairmaking 
work-——namely, the boring of wood in 
the round for certain parts of a chair— 


that in Australia that particular class 
was not donc by workmen 
called chairmakers, but that the wood 
was bored in the ab ape by turners 
before being turned, 

to the chairmakers :—Held 


CusTOM AND USAGES. 


SuB-SECT. 14.—GLovE, FuR AND Hat TRADES. 


646. Glove trade—Wages of framework knitter— 
Subject to deductions for rent of frame, ie pila 
a framework knitter, worked as a weaver oF oves for 
deft.,in frames provided by deft., at anagfeed gross 
price per dozen pairs. Deft. was a sub-contractor, 
furnishing the work, by agreement, to a master 
manufacturer, who found machinery & materials. 
Deft. settled with pltf. weekly for the work done, 
deducting out of the gross price per dozen certain 
charges, which were according to the known custom 
of the trade: namely: 1. A frame rent per week. 
2. A payment per week for use of deft.’s premises 
to work in, standing room for the frame, deft.’s 
trouble & loss of time in procuring materials & 
conveying them to pltf., deft.’s responsibility to 
the master manufacturer under whom he con- 
tracted for the work, supcrintendence of the work, 
sorting the goods when made, & delivering them 
to the master manufacturer. 3. Payments to a 
boy for winding the yarn; & wear & tear of 
machinery. 4. A penny per shilling on the net 
sum earned by pltf. above 14s. per week, as com- 
pensation to deft. for a percentage paid by him to 
the master manufacturer on the amount of goods 
manufactured by deft. for him with machinery 
rented of him by deft. There was no written 
contract between pltf. & deft. :—Held: the agree- 
ment to pay pltf.’s wages with these deductions 
was not a contract to pay part of such wages other- 
wise than in the current coin, within Truck Act, 
1831 (c. 37), 5s. 1, nor was a contract in writing 
under sect. 23 necessary to legalise such deductions. 
—CHAWNER v. CUMMINGS (1846), 8 Q. B. 3113 15 
L. J. Q. B. 161; 6L. T. 0. S. 3864; 10 5. P. 229; 
10 Jur. 454; 115 E. R. 893. 

Annotations :—Consd. Archer v. James (1859), 2 B. & S. 61. 
Mentd. Ingram v. Burnes (1857), 7 E. & B. 115; Homer 
v. Taunter (1860), 29 l. J. Ex. 318; Hewlett v. Allen, 
[1892) 2 Q. B. 662; Abram Coal Co. v. Southern (1903), 
19 T. L. R. 579; Williams », North’s Navigation Collierics 
(1889), Ltd., [1906] A. C. 136. 

647. Termination of agency—On_ six 
months’ notice.|—Defts., who were glove manu- 
facturers, by an agreement in writing agreed to 
give to pltf. ‘24 per cent. commission on all 
business you for us in London, whether you send 
the buyers to buy or orders come through the post, 
or you take them & send them direct. You let 
us know to whom you show our samples, & if 
business result from the transaction, we will 
forward your commission quarterly as you 
suggested. This refers to orders executed.” 
Defts. having terminated the agreement, without 
notice, pltf. brought an action for wrongful dis- 
missal, alleging that he was employed by defts. as 
their agent for the sale of gloves, & that there was 
a custom in the glove trade for commission agents 
to give & receive six months’ notice to terminate 
the agency :—Held: there was no agreement by 
defts. to employ pltf. as their agent ; the agreement 
only came to this—that if plitf. obtained orders 
which were accepted by defts. they would pay him 
commission ; & it was inconsistent with that agree- 
ment to add a term to it requiring six months’ 
notice of intention to terminate it.—JOYNSON v. 








—. 


He proved unable | undertakes that he is a first-class 
chairmaker he ought to be able to do 
all the work in connection with chair- 
making, & that it was quite immaterial 
that, according to a local custom in the 
place in which resp. had been working, 
@ chairmaker only did certain kinds of 
chairmaking work.—-FIELDER v. CHRIS- 
re (1901), 20 N. Z L. R. 491.— 


The evidence was 


then passed on 
: if a man 


Part IJI.—Particutar Usacss. 


Hunt & Son (1905), 93 L. T. 470; 217. L. RB. 
602, C. A. 
Annotation :—Mentd. Levy v. Goldhill, [1917] 2 Ch. 297. 


648. Fur trade—Goods ordered sent on approval 
—Are at risk of consignee.|——-There is a custom in 
the fur trade that a party ordering goods to be 
delivered ‘‘ on memorandum,”’ or, in other words, 
‘‘on approval,”’ is liable to the party of whom he 
orders them for any loss of, or injury occurring to, 
the same while in the hands of the party so ordering 
them, before he may have signified his approval 
of the same.—BEVINGTON & Morris v. DALE & 
Co., Lrp. (1902), 7 Com. Cas. 112. 

649. Hat trade—Injury caused by dyeing— 
Deducted from dyers’ charges.|——Where by the 
custom of the hat trade the amount of the injury 
sustained by the hats in the process of dyeing 1s 
always to be deducted from the charge for dyeing, 
deft. is entitled to such deductions, in an action 
brought by the dyer, without giving any notice of 
set-off, & although there has not been any previous 
adjustment of the amount of the damage.—BAmM- 
FORD v. ILARRIS (1816), 1 Stark. 343, N. P. 


SuUB-SECT. 15.—GROCERY AND PROVISION TRADES. 


650. Butter—Pound’s weight eighteen ounces 
—Sale in lumps of certain weight.|—A custom that 
every pound of butter sold in a particular market 
town shall weigh 18 ounces is bad. Qu: Whether 
a custom that butter shall be sold in lumps of a 
certain weight may not be supported.— NOBLE 
v. DURELL (1789), 3 Term Rep. 271; 100 HK. RR. 
569. 

651. ——— Liability of consignor for carriage.| — 
A. carrier who by the usage of the butter trade, is 
to be paid for the carriage of goods by the consignor, 
has no right to retain them against the consignee 
for a general balance duc to him for the carriage 
of other goods of the same sort sent by the 
consignor.—- BUTLER vu. WooLcoTr (1805), 2 
Bos. & PP. N. R. 645 127 BE. R. 546. 

As to carrier’s lien.|— See CarriERs, Vol. VILI., 
pp. 210-224, Nos. 1391-1429. 

652. Bacon—-‘‘ Prime singed bacon ’’-—-Slightly 
tainted.|— YATES v. Pym, No. 524, ate. 

653. Rejection at time of examination.|]— 
YATES v. Pym, No. 524, ante. 

654. New Zealand frozen meat trade—Docu- 
ments accompanying letter of credit—To include 
** all in ’’ policy.|-—Bortuwick v. BANK oF NEW 
LEALAND (1900), 17 'T. L. R. 2; 6 Com. Cas. 1. 

see, further INSURANCE. 

655. Rice trade—Liability of broker for undis- 
closed principal—-Although name mentioned orally.] 
—In the rice trade a custom exists that, where 
a broker does not disclose in the contract note 
the name of the principal dealt with, although he 
may mention it orally, he is liable on the contract 
as a principal.—BACMEI8TER v. FENTON LEVY & 
Co. (1883), 1 Cab. & El. 121, N. P. 

656. Tapioca sold as sago.|—Hesp. being asked 
to sell sago, delivered to the applt. as purchaser 


ee: 
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q. Usage in Dublin as to paying 
Jor goods supplied by bills.j)-— Deft. 
gave to npitfs. the following guarantee : 
**10th April, 1863. Gentlemen, —I 
beg leave to inform you that, at | 
the request of F., of K., who has | 
lately opened an establishment of 
general merchant & dealer in groceries | 
of all kin have consented to | 


dss I to you. 


ee nee 


give you a general guarantee for a 
sum not exceeding £200, for any orders 
he may give you for th 

, of his house of business at K., 
. the goods you may supply him under 
: this letter of agreement. 
rantee to be in force against me till 
; recalled, reserving the right to do 80 
| when occasion shall require, & on notice 
In an action brought to 
recover the price of goods supplied 
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pearl tapioca of a quality & description which, by 
the custom of the trade, was sold as sago. There 
was no appreciable difference in the value of the 
two articles, but the pearl tapioca being whiter 
looking, the public, as a rule, had for a considerable 
number of years demanded it in preference to the 
darker coloured sago by the name of sago. Iesp. 
was summoned under Sale of Food & Drugs Act, 
1875 (c. 63), s. 6:—Held: the justices might 
find that such sale was not to the prejudice of the 
purchaser, & might, on that ground, dismiss the 
information.—SANDys v. RHODES (1903), 67 J. P. 
352, D. C. 
Annotation :—Refd. Hunt v. Richardson, [1916] 2 K. B. 446. 
657. Demerara sugar-——Generic term referring 
to process of manufacture.|—Resp. was summoned 
under the Sale of Food & Drugs Act, 1875 (c. 63), 
s. 6, for selling as ‘‘ Demerara sugar ’’ crystallised 
cane sugar grown in Mauritius & coloured with an 
organic dye. Evidence was given that the sugar 
was equal to the best West Indian cane sugar & 
that the public expect under the designation 
‘* Demerara suger ”’ a yellow crystallised cane sugar 
without reference to its origin. The magistrate 
found that) ‘‘ Demerara sugar’’ had become a 
generic term referring to a process & not to a place, 
& he dismissed the summons :—Held: although 
the sugar was not grown in Demerara, yet as it 
was ‘“‘ Demerara sugar’ in every other respect, 
the mayistrate’s decision must be affirmed.— 
ANDERSON v. BRITCHER (1913), 110 L. T. 335; 
78J.P.65; 30 T. L. R. 78; 24 Cox, C. C. 603; 13 
L. G. R. 10, D. C. 
Annotation :—Refd. Hunt v. Richardson, [1916] 2 K. B. 446. 


658. To hire vans used in grocery business— 
Usage not established.|—/te JENSEN, fx p. CALLOW 
(1886), 4 Morr. 1, D. C. 

659. To include paper bag in weighing com- 
modity.]|—I1., a grocer, was charged under Weights 
& Measures Act, 1878 (c. 49), s. 26, with com- 
mitting a fraud in using his scales. A. bought 
sugar, tea, & currants, & in cach case a paper bag 
was weighed along with the article, the total 
deficiency being 46 drams. .A. knew of the practice 
& did not complain : --Held: the magistrate was 
wrong in convicting H. of fraud, of which there was 
no evidence.—-HARRIS v. ALLWOOD (1892), 57 
Je 2s fy De Cy 
Annotations :—Consd. King v. Spencer (1904), 68 J. TP. 530. 

Mentd. Lane v. Rendall (1899), 48 W. R. 1533 L. OG. GC. v. 

Payne (1903), 68 J. P. 21. 

660. ——.|—Kinc 1+. SpeNCER (1904), 91 
L. T. 470; 68 J. P. 530; 20 Cox, C. C. 692; 2 
L. G. R. 979, D. C: 

See, further, WEIGHTS & MEASURES. 


661. To compel buyers to accept with allowance 
Deficiency or inferiority in quality.|—Ae GREEN & 
Co. & BALFOUR, WILLIAMSON & Co, (1890), 63 
L. T. 325; 6 7T. I. R. 445, C. A. 

Usages involving reputed ownership in bank- 
ruptcy.|—Sce BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 803, Nu. 6861. 

Usage in Irish provision trade as to determination 
of agent’s authority.|—Sec AGENCY, Vol. 1., p. 683, 
No. 3022. 





to F. by pltfs. :—-Held : deft. was not 
discharged by pltfs. having taken bills 
from I. for the amount due to them, 
in accordance with the custom of the 
wholesale grocery trade of the city of 
D., he being under an obligation, if 
he did not know, to inquire as to the 
usage upon which the trade was 
carried on.—Woopns v ARBMSTRONG 


e carrying on |; 
for 


This gua- 
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Sect. 1.—Trade, commerce and industry: Sub-sects. 
16, 17, 18 & 19.] 


SUB-SEcCT. 16.—Hop TRADE. 


662. Time for payment—Second Saturday after 
purchase.|—BLoxam v. SANDERS (1825), 4 B. & C. 
941; 7 Dow. & Ry. K. B. 396; 107 E. R. 1309. 
Annotations :—Refd. Wilmshurst v. Bowker (184 1), 2 Man. & 

G. 792; Scott v. England (1844), 4 L. T. O. S. 141; 

Oxley, Ex p. Turnbull (1868), 19 L. T. 
Ex p. ers (1873), 8 Ch. App. 2 
Harrison (1829), 5 Man. & Ry. K. B.17; Winks v. 

(1829), 9 B.& 0.372; Miles». Gorton (1834), 2Cr. & M. 504; 

ilmshurst v. Bowker (1839), 6 Bing. N. C. 541; Milgate 

v. Kebble (1841), 8 Man. & G. 100; The Norway (1864), 

Brown. & Lush. 226; The Norway (1865), 13 W. QR. 296; 

Donald v. Suckling (1886), L. R..1 Q. B. 585: Grice v. 

Richardson (1877), 3 App. Cas. 319; Adelphi Bank »v. 

alifax Sugar Refining Co. (1887), 4 T. L. R. 21. 

663. .|—According to the custom of 
the hop-market, the purchase money for hops 
would be payable, in due course, on the succeeding 
Saturday week (CROMPTON, J.).—DURRELL v. 
Evans (1862), 1 H. & C. 174; 31 L. J. Ex. 337; 
7L. T. 97; 9 Jur. N. S. 104; 10 W. R. 665; 
158 E. R. 848, Ex. Ch. 
Annotations :—Mentd. Simmonds v. Humble (1862), 13 

C. B. N. 8S. 258; Murphy v. Boese (1875), L. R. 10 Exch. 








664. How price calculated——‘‘ Eighteen pockets 
of hops at 100s.’’—100s. per cwt.|—Declaration 
stated that defts. had sold pltf. eighteen pockets 
of Kent hops at the price of 100s. per cwt., but 
failed to deliver according to promise. Iss: e being 
joined on non assumpsit, it appeared that the con- 
tract was in writing as follows: sold 18 pockets 
Kent hops, at 100s.; & that a pocket contained 
more than a cwt.:—Held: evidence might be 
given to show that by usage of the hop trade a 
contract so worded was understood to mean 100s. 

er cwt.—SPICER v. COOPER (1841), 1 Q. B. 424; 

Gal. & Dav. 52; 10 L. J.Q.B. 241; 5 Jur. 1036; 
113 KE. R. 1195. 
Annotations :—Consd. Sarl v. Bourdillon ( 1856), ie B. N.S. 


188. Refd. Newoll v. Radford (1867), L. R. 3 CG. PR. 52. 
Mentd. Foster v. Mentor Life Assce. (1854), 18 Jur. 827. 


665. Right to refuse acceptance where part 
damaged by water.|—Pltf., a hop grower in Kent, 
sent to London by defts.’ railway some pockets 
of hops consigned to a purchaser. Defts. kept 
the hops for some days on their premises in an 
open van whereby a small portion was stained by 
wet, & the purchaser rejected the whole as he was 
entitled to do by the custom of the market. Pltf. 
dried the stained hops & they were rendered as 
good as ever for actual use, but the staining had 
depreciated the market value of the bulk. Pltf. 
sent the hops to a factor for sale, but at that time 
the market price of hops had considerably fallen 
from what it was at the time the hops ought to 
have been delivered. Defts. had no notice that the 
hops were sent to London for sale :—Held: pltf. 
was entitled to recover, as damages, the amount. 
of the depreciation in the market value of the hops, 
& was not confined to the value of the parts actuals 
damaged.—CoLLARD v. SOUTH EASTERN Ry. Co. 
(1861), 7 H. & N. 79; 380 L. J. Ex. 393; 4 L. T. 
410; 7 Jur. N. S. 950; 9 W. R. 697; 158 EB. R. 
400. 

Annotation :—Refd. The Parana (1877), 2 P. D. 118. 

666. Quality not up to sample—-Right of vendors 
to replace with others up to sample—dOr to make 
allowance.|—-Where a plitf. claimed damages for 
alleged breach of contract on a sale of hops to deft., 
the action raised a question as to the existence of a 
custom in the hop trade. When part of a parcel 
of hops was not up to sample :—Held: there was 
no custom whereby, if hops sold in packets were not 
up to sample, the vendor had a right to replace 
them by others of contract quality or make an 


CusToM AND USAGEs. 


allowance in the price & to insist that the purchaser 

should take delivery of the whole parcel so made up 

or on the terms of the allowance.—-PEENE v. 

TAYLOR (1916), 32 T. L. R. 674. 

667. Personal llability of broker contracting 
for unnamed principal.j|—-Defts., who were hop 
brokers, gave to pltfs. the following sold note: 
“Sold by O. & T. (defts.) to P. & Co., for & on 
account of owner, 100 bales. . . hops. . . (Signed) 
for O. & T., S.T.’”’ In an action for non-delivery 
of hops according to sample, pltfs. sought to make 
defts. personally liable on the above contract, & 
tendered evidence to show that by the custom of 
the hop trade brokers who do not disclose the 
names of their principals at the time of making the 
contract are personally liable upon it as principals, 
although they contracted as brokers for a principal. 
No request was made by plitfs. to defts. to name 
their principal :—Held: the custom gave a remedy 
against the brokers as well as against the principals, 
that it was not in contradiction of the written 
contract, & evidence of the custom was properly 
admitted at the trial—PIKE v. ONGLEY (1887), 
18 Q. B. D. 708; 56 L. J. Q. B. 373; 35 W. R. 
534; 3T. L. R. 549, C. A. 

Annotations :—Consd. Miller, Gibb rv. Smith & Tyrer, [1917] 
2K. 3B. 141. Refd. Cooper v. Strauss (1898), 14 T. L. R. 
er x Paver Steam Navigation Co. v. McKelvie, [1923] 
668. Right of purchaser to treat factor as 

principal for purpose of payment.|—COOPER v. 

Strauss & Co. (1898), 14 T. L. R. 233. 

To leave goods purchased with merchants for 
resale.|—See BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 1126, No. 9155. 

As to vendor’s lien.]|— See Bankruptcy & 
INSOLVENCY, Vol. V., p. 1126, No. 9155 ; LIEN, 


SUB-SECT. 17.—HORSE AND CATTLE TRADE. 


669. Notice to jobmaster of return of horses— 
Whether extending to yearly hiring.|—In an action 
against the hirer of horses pltf. endeavoured to 
prove a custom among job-masters of having three 
months’ notice of return of horses. The evidence 
tended to show a usage in the trade to give notice. 
The jury were directed that no evidence of such 
a custom, in the case of a yearly hiring, had been 
proved; & they found for deft. 

A written contract governs the rights of the 
parties to it, & cannot be varied, added to, or 

ualified ; with one exception, that in some cases 
the custom of a trade may be annexed as incident 
to the contract; that is, not where the custom 
contradicts the contract, but where it is consistent 
with it (CHANNELL, B.).—ARBON v. FUSSELL 
(1862), as reported in 1 New Rep. 31; 7 L. T. 283. 

670. Warranty of soundness by horse dealer— 
When certificate obtained by horse dealer.|—Where 
a horse dealer, on a single occasion, employs 
another horse dealer, who occasionally assists in 
his business, to sell a horse for him, the latter has 
an implied authority to give a warranty of sound- 
ness; & evidence of an alleged custom among 
horse dealers not to give a warranty where the 
purchaser obtains a veterinary surgeon’s certificate 
of soundness, is not admissible to contradict such 
ae authority—Howarp v. SHEWARD (1866), 
L. R.2 C0. P. 148; 36L. 53.0. P. 42; 15 1. T. 183; 
12 Jur. N. 8. 1015; 15 W. R. 45. 

Annotation :—Consd. Baldry v. Bates (1885), 52 L. T. 620. 

671. ——— Right of purchaser to return if un- 
sound—Usage of Eastern Counties.|—ORMOND v. 
VERGETTE (1909), 127 L. T. Jo. 85. 


Part IIJ.—Particutar USsacss. 


672. For horse dealer to buy outright & sell at 
profit..—Re Leicn’s Estate; ROWCLIFFE v. 
Lziau, No. 4438, ante. 

For horse dealer to take horses for sale or 
return.|—See BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 806, No. 6885. 

To let horses to coal merchants, brewers, etc. for 
hire.|—See BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 806, Nos. 6886-6887. 

For purchaser to have cattle on vendor’s 
premises.|—-See BANKRPUTCY & INSOLVENCY, Vol. 
V., p. 805, No. 6875. 

Agistment.|—See ANIMALS, Vol. II., p. 255, 
Nos. 366, 367. 


SuB-SECT. 18.—INNS AND INNKEEPERS. 


See, generally, INNS & INNKEEPERS; INTOXI- 
CATING LIQUORS. 

Usages involving reputed ownership in Bank- 
ruptcy.|—See BANKRUPTCY & INSOLVENCY, Vol. V., 
PD. ee ae 806, 807, Nos. 6774, 6867, 6869, 6871, 


SUB-sSECT. 19.—IRON AND STEEL TRADES. 


673. To pay wharfage— At Christmas after 
importation.|—The wharfage, etc., due upon goods 
imported was, by the course of trade paid by the 
importer at the Christmas following the importa- 
tion whether the goods were in the meantime 
removed or not. The goods were sold to A., &, 
after Christmas, the merchant importer became 
bkpt. :—-Held: there was no lien on the goods for 
the wharfage, etc., as against A.—CRAWSHAY v. 
HOoMFRAY (1820), 4 B. & Ald. 50; 106 E. R. 856. 
Annotations :— . ~ 

mideong Saud Caet dap 1820, 2 Bong, 

v. Clyde (1861), 10. BEN. S381. | Mentd. Walker 

674. To accept offer in course of post.]—A., of 
Glasgow, offers by letter to sell to C., of Liverpool, 
a quantity of iron on certain terms. By the usage 
of the trade, C. is bound to accept or refuse in 
course of post. C. writes, & posts a letter accepting 
the offer in due time. By an accident connected 
with the transmission of the letters by the post 
office, C.’s letter does not reach A. until one post 
later than it ought to have done :—Held: C.’s 
acceptance of the offer was complete, & A. was 
bound to fulfil the contract.—DuNLoP v, HIGGINS 


(1848), 1 H. L. Cas. ; ; 
805, H. L. as. 381; 12 Jur. 295; 9 E. R. 


Annotations :—British & American Tel h Co. v Is 
Gee L. R. 6 Exch. 108; Household Fire es rs 
Chee (1879), 4 Ex. D. 216; Henthorn v. Fraser, [1892] 2 
ou 7. Mentd. Duncan v. Topham (1849), 8 C. B. 225; 

wen v. Routh (1854), 2 C. L. R. 365: BR. ». Leominster 
We B. & 8. 391; Borries ». Hutchinson (1865), 18 
retin ae 445; Williams wv. ney noida (1865), 6 B. & §S. 
isey te National Sa B Assocn., Hebb’s Case 
867 »L. R. 4 Eq. 9; Re Imperial Land Co. of Marseilles, 
(1873) ira (1872), 7 Ch. App. 687; Evans v. Nicholson 
Tayle by aa Ye ; Se ae men " pa a 29 L. T. aa ; 

ud ) e e e > Tne e 
qicnboven (1880), 5 O. P. D. 344; Staveison v. McLean 
), 5 Q. B. D, 346 ; Re Scottish Petroleum Co., Mac- 
Lagan 6 Case (1882), 46 L. T. 880: Grundy v. Townsend 
i 905) 4 Coeine 531; Stréms Bruks Akt. v. Hutchison, 
St 
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675. ‘*No. 1 pig iron ’’—Equivalent to ‘‘ Clyde 

& Dundyvan iron.’’|—-M. bought from T. & T., metal 
brokers, Clyde & Dundyvan iron. ‘TT. & T. there- 
upon delivered certain delivery notes of D., W., & 
Co. to M., in the following form: ‘‘ We hold 100 
tons No. 1 pig iron, deliverable, f.o.b. here, to the 
bearer of this document, only on presentation.— 
D., W., & Co.” M. sought to insist, as against 
D., W., & Co., on delivery of the quality of iron 
he had bought of T. & T., & endeavoured by 
evidence to connect the two contracts, & show 
they referred to the same quality of iron :—Held: 
evidence for that purpose was admissible, & its 
sufficiency was for the jury to pronounce on. 
Mercantile usage is provable by the multiplica- 
tion or congregation of a great number of particular 
instances, showing a given course of business, & 
a generally established understanding concerning 
it.—_ MACKENZIE v. DUNLOP (1856), 3 Macq. 22; 28 
i 7 O. S. 3138; 2 Jur. N.S. 957; 4 W. R. 815, 
676. ‘‘ During the next two months ’’—Includes 
whole of two succeeding months in calendar.|— 
A contract was entcred into between pltfs. & defts., 
on June 17, 1872, whereby the latter agreed to 
supply the former with a certain quantity of 
puddled iron, ‘‘ for immediate delivery, or say 
during the next two months.’? Defts. did not 
deliver any iron in June or July, but on Aug. 15 ° 
they sent a small portion of iron to pltfs., & on 
Aug. 21, pltfs., acting on the notion that under 
the contract the time for the delivery had expired 
on Aug. 17, wrote to defts. that as the time for 
delivery had expired, they would receive no more 
iron, & they afterwards commenced the present 
action for breach of contract in not delivering the 
iron on or before Aug. 17. At the trial the judge 
received evidence that in the iron trade a usage or 
custom prevails whereby the entire months of 
July & August would be included in the terms 
‘‘during the next two months” :-—Held: the 
evidence was properly admissible.—Bi1ssELL v. 
BEARD (1873), 28 L. 'T. 740. 

677. **80,000 tons more or less’’——Glasgow 
steel trade.|.—TANCRED, ARROL & Co. v. STEEL Co. 
OF SCOTLAND, No. 553, avle. 

678. Delivery warrants—-Whether wharfinger’s 
certificates equivalent to.]|—-By a contract for the 
supply of iron rails, it was agreed that payment 
should be made by buyers’ acceptance of sellers’ 
drafts at six months’ date, against inspector’s 
certificate of approval & wharlinger’s certiticate of 
each 500 tons being stacked ready for shipment. 
Inspector's certificates & wharlinger’s certificates 
were from time to time handed to the buyers in 
exchange for their acceptances, & were pledged 
with T. as security for advances made by him, it 
being an alleged custom of the trade to treat such 
certificates as delivery warrants. The buyers 
having become insolvent before the first acceptance 
became due :—Held: no custom of the trade 
could give to the certificates the effect of warrants, 
& T. therefore had no lien on the rails.—GUNN v. 

. BOLCKOW, VAUGHAN & Co. (1875), 10 Ch. App. 
491; 44 L. J. Ch. 732; 32 L. T. 781; 23 W. K. 
739, L. JJ. 

Annotation :—-Mentd. Re Defries, Kichholz v. Defries, [1909] 

2 Ch, 423. 


679, ——~— Pass property to holders for value— 








. ae. 





& in accordance with a well known 


« f trade the contract in question 
J. about two ‘3 pa baci ce of the rails, the purchasers | custom o a question 
extended — at t d suffered damage | was subject to extension 48 reg 

of ion ee ah hed }—A firm | to the eviene oF ihe “pum sued for, time :—Held: uverments with regard 

to deliver one undertook in writi owing to this delay in delivery. Pur- | to custom of trade were not relev one 

Wo weeks” The raiio were deliver, | Suge sverrod in reply that they, did | MACLRIAN (of Geos.) 1031,-B0OT- 
but not man ure ra n question ; " ‘ . . . 

not within the time specified. In | this fact was known to the purchasers, 
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Sect. 1.—Trade, commerce and industry: Sub-sects. 
19, 20 & 21.) 


Free from vendor’s lien.|——By the usage of the iron 
trade warrants for goods ‘“ deliverable, f.o.b., to 
A. B., or their assigns, by indorsement hereon,” 
are considered to pass to the holders for value free 
from any vendor’s lien.—The P. B. Co., manu- 
facturers of steel rails, contracted with S. & Co., 
iron merchants, for the sale of a quantity of rails 
to be rolicd at their works, & to be delivered at 
intervals, payment to be made as to three-fifths at 
three days’ sight, & as to two-fifths by buyer’s 
acceptances at four months. On the completion 
of each portion of goods a warrant for the same_in 
the above form was sent to S. & Co. with an invoice 
& drafts for the purchase-money, & the goods 
referred tu in the warrants were stacked at the 
works. In the meantime S. & Co. pledged the 
several warrants, & indorsed the same to pltfs. 
Before the contract was completed, when only part 
of the goods were paid for, S. & Co. became bkpt., 
& their acceptances were dishonoured. At that 
time part of the goods had been dispatched in 
waggons sent by order of S. & Co., & were stored 
in a railway co.’s warchouse, addressed to the 
agents of S. & Co., & part remained stacked at the 
works :—Held: by the usage of the iron trade, as 
well as by the intention of the parties as shown by 
their course of dealing, pltfs., as holders for value 
of the warrants, were entitled to the goods free 
from any vendor's lien.—MERCHANT BANKING Co, 
OF LONDON v. PH@NIX BESSEMER STEEL Co. 
(1877), 5 Ch. D. 205; 46 L. J. Ch. 418; 36 L. Ty. 
395; 25 W. R. 457. 

Aneation —— Rela, Longbottom v, Buss, Walker, [1922] 


680. For manufacturer of iron plates to supply 
his own make.|—1J]n a contract to supply goods by 
a firm who manufacture, but do not otherwise 
deal in the goods, there is, where no usage or custom 
to the contrary is shown, an implied term that the 
goods shall be of the firm’s own make. Pitfs., a 
firm who were manufacturers of but did not other- 
wise deal in iron goods, by a contract in writing 
agreed to supply to defts. a quantity of ship-plates 
of a specified quality, & description by monthly 
deliveries at defts.’ shipyard. The contract was 
headed with the name of pltfs.’ works, & had their 
trade mark on its margin, & it contained a clause 
providing that in case of any strike of workmen 
causing a stoppage of the works, the supply of the 
plates might be suspended during the continuance 
of the strike. Before the deliverics were com- 
pleted pltfs. closed their works, & proposed to 
complete the contract by delivering plates of the 
specified quality & description, but manufactured 
by other firms. Defts. having refused to accept 
delivery of these plates, pltfs. sued them for breach 
of contract, & at the trial defts. tendered evidence 
of a custom in the iron trade that the buyer of 
iron plates froin a firm of manufacturers of them is, 
in the absence of any stipulation to the contrary, 
entitled to require plates to be supplied of the 
sellers’ own make :—Held; the evidence of custom 
did not contradict the written contract, & was 
therefore admissible.— JOHNSON v. RAYLTON (1881), 
7Q. B.D. 438; 50 L. J. Q. B. 753; 45 L. T. 374; 
Annotation <~Mentd. Starcy v. Chi 

n ton :— : y vw Chilwort. , 
r | Tee) 34 Q. Sai aa. y jlworth Gunpowder Co. 

681. Defective castings to be returned to 
founder—To be replaced or allowed for.]—An 
alleged custom in the iron trade that defective 
castings might be returned by the purchaser to 
the founder, & that in such a case the purchaser 
had no claim against the founder except to have 


CUSTOM AND USAGES. - 


them replaced by sound castings or to receive 
credit for their cost price, could not apply to 4 
contract which expressly provided that the pur- 
chaser relied upon the founder’s inspection of the 
castings, & would use them on receiving them, & 
that the responsibility must rest on the founder.— 
VICKERY’S PATENTS, Lrp. v. Hitt (1917), 33 
T. L. BR. 536. 

For manufacture of iron safes to send safe to 
retailer on sale or return or to sell as agent.|—See 
BanKRuptcy & INSOLVENCY, Vol. V., p. 805, 
No. 6880. 

For landlord to furnish machinery to iron- 
works.]—See BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 807, No. 6892. 

For vendor to retain deposit as security for 
breach of contract.|—-See BANKRUPTCY & IN- 
SOLVENCY, Vol. 1V., p. 281, No. 2630. 


SuB-sEcT. 20.—JEWELLERY TRADE. 


682. Owner or holder for sale—To part with 
possession to dealer or expected purchaser.|—In an 
action by a bailee of a jewel for sale, against a sub- 
bailee for sale, for some injury done to it during 
the sub-bailment :—Held: assuming there was 
no positive direction by the bailee to the sub- 
bailec, not to part with it out of his possession, it 
would be for the jury to say; either on express 
evidence, or on their own knowledge, whether it 
would be according to the usage of trade for the 
sub-bailee thus to part with it temporarily to an 
expected purchaser, or whether it would be im- 
proper & negligent to do so, in which case deft. 
would be liable for the diminution in value. 
Semble: it is a usual thing in the precious stone 
trade for the owner of a jewel or one who holds it 
for sale to entrust it to a dealer.— VON MINDEN v. 
Pyke (1865), 4 F. & F. 533, N. P. 

683. Goods supplied on sale or return—Whether 
at risk of person supplied.|—Held : on the evidence 
pltfs. had failed to prove that in the jewellery 
trade there is a custom whereby goods supplied to 
a retailer on approbation or on sale or return are 
at the risk of the person to whom they are de- 
livered.—BLANCKENSEE & SON, Lrp. v. SAQuli 
(1917), 33 T. L. R. 246. 

Authority of agent to pledge jewellery.|—See 
AGENCY, Vol. I., pp. 336, 337, Nos. 503, 505. 


SuB-SEcT. 21.—OmL TRADE, 

684. Palm oll-—Sale from two ships in alterna- 
tive—Oil must be accepted from either ship when- 
ever arriving.|—A broker gave the following bought 
& sold notes: 1. ‘‘We have this day bought for 
your use, from B.,'100 tons dry palm oil, at 
£31 10s. per ton, to be taken from the quay at 
landing weights, with customary allowances, etc., 
in cash at fourteen days from delivery, less @} per 
cent. discount; the above oil to be delivered from 
the Speedy or Charlotte, expected to arrive about 
Nov. or Dec. next.’”? 2. ‘‘ We have this day sold 
for your use, payment in fourteen days by cash, 
less 24 per cent. discount from delivery, 100 tons 
dry palm oil, at £31 10s. per tan, ex Speedy & 
Charlotte, to arrive: ’’—Held: evidence of mer- 
cantile usage was admissible to explain all the 
variances between these notes; & being so 
explained, the variances were not material, & did 
not avoid the contract.—BoLpD v. RAYNER (18386), 
1M. & W. 343; 2 Gale, 44; Tyr. & Gr. 820; 5 
I. J. Ex. 172; 150 E. R. 465 


‘An Sievewright v. Archibald (1851), 17 


notations :— ‘ 
Q. B. 103; Brown v. Byrne (1854), 3 E. & B. 


Part III.—-ParticuLtarR USAGES. 


685. ——— ‘‘ Wet’’ oil —-Oil not unmerchant- 
able but compensated for at an allowance.|—A. 
entered into a contract with B., to proceed to the 
coast of Africa, & there procure & ship for B. in 
England, palm-oil & other produce, A. to receive 
as a remuneration for his services a commission 
of £6 per cent. on the net proceeds of the dry 
merchantable palm-oil received by B.; the agree- 
ment further provided that A. should not be 
entitled to any commission on ‘‘ any wet, dirty, or 
unmerchantable palm-oil.’’ that might be received : 
—Held: <A. was entitled to no commission in 
respect. of palm-oil which was in the understanding 
of the trade ‘‘ wet ”’ oil, though such wetness did 
not render the oil unmerchantable, but was com- 
pensated for by an allowance to the purchasers of 
from 1} to 2 per cent. on the price.—WARDE v. 
STUART (1856), 1 C. B. N.S. 88; 28 L. T. O. S. 
85; 5W.R.6; 140 BK. R. 36. 

686. Best oil, wet oil at an allowance— 
Contract satisfied if substantial part ‘‘ best oil.’’] 
—Pltfs. sold to deft. °°50 tons best palm oil, 
expected to arrive” “per The Chalco,” “ at 
£10 10s. per ton; wet, dirty & inferior oil, if any, 
at a fair allowance.”’ The oil, on arrival, contained 
one-fifth only of ‘‘ best oil.” In an action for not 
accepting the oil:—-Held: oral evidence was 
admissible to show that, according to mercantile 
usage, the contract in question was satisfied if the 
oil delivered contained a substantial portion of 
‘best’? oil: & such evidence was for the jury. 
Lucas v. Brisrow (1858), 1 Kk. B. & K. 907; 27 
I. J. Q. B. 361; 311. T. O.S. 214; 5 Jur. N.S. 
68; 6 W. KR. 685; 120 KH. R. 7417. 

Annotation :—-Refd. Vicld v. Lelean (1861), 6 H. & N. 617. 

687. Rape oil—-Whether ‘‘ foreign refined ’’ 
when mixed with hemp oll.|—By the terms of a 
written contract A. agreed to sell to B. 45 tons of 
‘* foreign refined rape oil, warranted only equal tu 
sample.” On an action for not accepting the 
article tendered under this contract, it appeared 
that deft. knew, when he made the contract, that 
the samples contained rape oil adulterated with 
hemp oil, such adulteration being generally known, 
& such adulterated article being frequently sold 
in the market as ‘‘ refined rape oil”? :--Held: the 
Jury were rightly directed that the contract: must 
be construed by its terms, & pltf., whatever the 
knowledge of deft. & the state of the market might 
be, was bound to deliver an article which satisfied 
the description & character in the contract, unless 
there was a general custom binding on all the 
trade that by * foreign refined rape oil,” would be 
meant a mixture of hemp & rape oils.—NIcHoL v. 
GopTs (1851), 10 Exch. 191; 23 L. J. Ex. 3145; 23 
me a O.S. te ; 20. L. R. 1468; 156 KE. R. 410. 

nnotations :—-Consd._ Josli ; ing’ : 

C. BN. S. 447. Retd. Lanupetian Wake Cnet st 

hoay py Heer pune EBON) R. 3 Q. B. 127; 

Newson (1877), 3 CRD a J. Ex. 12; Randall v. 


Nicholson, [1904] 1 K. B Mentd. Bostock »v. 


+2: ; Walll > Ss 
Pratt & Haines (1910), 79 L. J. K. B1Ui3 Ne 


688. Payment cash on _ delivery.]— A., 
having a quantity of rape oil at H.’s wharf, con- 
tracted to sell five tons thereof to B. The bought 
note was as follows :—‘‘ Bought for account of B., 
of A., five tons of first quality foreign refined rape 
oil at 53s. per cwt.; usual allowances: to be free 
delivered & paid for in fourteen days in cash less 
23 per cent. discount.’’ A. sent an order to the 
wharf directing the wharfinger to transfer into B.’s 
name five tons of the oil; & the wharfinger’s 
clerk made the usual entry in his book, & gave A.’s 
clerk a transfer order addressed to B., acknow- 
ledging to hold the five tons for him. A.’s clerk 
took the invoice & transfer order to B.’s counting 

J.—VOL. XVI. 
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house & offered them to him at the same time 

demanding a cheque for the amount. B. without, 

as the jury found, the consent of A.’s clerk took 
the transfer order, but refused to give a cheque. 

The clerk thereupon returned to the wharf & gave 

notice to the wharfinger not to deliver the oil to B. 

In defiance, however, of this notice, the oil was 

afterwards delivered. In trover by A., against B., 

for the oil & the transfer order :—Held : under the 

circumstances, neither the property nor the right 
to the possession thereof passed to B. Semble: 
upon the true construction of the order the seller 
was not bound to deliver the oil without payment 
of the price, but, that, at all events, deft.’s counsel 
having, on cross-examination of one of pltf.’s 
witnesses, elicited from him that that was the 
understanding of such contracts in the particular 
trade, deft. was bound by it.—GoptTs v. Rost 

(1855), 17 C. B. 229; 25L. J.C. 12.61; 1 Jur. N.S. 

1173; 4 W. R. 129; 1389 i. BR. 1058. 

Annotations :—Refd. Campbell v. Mersey Docks (1863), 14 
Cc. B. N. S. 412. Mentd. Fitzgerald v. Dresslor (1859), 5 
Jur. N.S. 508. 

689. Oil left in possession of vendors—-Whether 
in the order & disposition.|—-On appeal by N. 
from the refusal by the judge of a county ct. 
of an application made by him that the official 
receiver, appointed under a _ bkpcy. petition 
presented by W. might be ordered to deliver up 
to appct. certain oil which was in the possession of 
debtor at the date of the petition, on the ground 
that .it was the property of appcet. The receiver 
alleged that the oil was in the possession of debtor 
as reputed owner, with the consent of appct. A 
large number of affidavits were read in order to 
prove the existence of a custom in the oil trade for 
purchasers to leave the oil upon the premises of 
the vendors, & it was argued that any one con- 
nected with the oil trade would be perfectly well 
aware that possession did not mean ownership. 
On behalf of the other side an equal number of 
allidavits were produced exactly to the contrary 
effect :-—Held: no specific instances having been 
produced there was no cause to justify the existence 
of a custom, which could only be tested by instances 
or by its reasonable character.— Jie WALKER, Ex p. 
NicKkon.L (1884), 13 Q. B. D. 469; 1 Morr. 188; 
subsequent proceedings, 1 Morr. 249, C. A. 

690. Oil seed—Resale—-Buyers to accept original 
shippers’ appropriation.|—By a contract dated 
May 30, 1912, the Produce Brokers Co. agreed to 
sell & deliver to the Olympia Oil & Cake Co. 
6,000 tons of Soya beans to be shipped from an 
Kastern port to ILull. Infulfilment of this contract 
the sellers on Feb. 4, 19138, declared & appropriated 
a cargo of beans shipped at Vladivostok on a ship 
called the Cantcrbury by the Hast Asiatic Co. 
This cargo had on Feb. 4 been tendered to & 
accepted by the sellers under a contract in similar 
terms by which the East Asiatic Co. had sold to 
them the same quantity of Soya beans. On Feb. 3 
the Canterbury had in fact. met with disaster near 
Viadivostok, & on Feb. 4 she sank with her cargo. 
The fact of the loss became known to the sellers 
on eb. 4, in the interval between the receipt by 
them of the tender from the East Asiatic Co. & the 
handing of that tender to the buyers. On an 
arbn. between the partics it was found by the Board 
of Appeal of the Incorporated Oil Seed Assocn. 
that by the custom of the trade in case of resales, 
buyers under this form of contract were bound to 
accept the original shipper’s appropriation, if 
passed on without delay, provided that the original 
shipper’s appropriation was valid & in order at 
the time of being made by the original shipper 
to his buyers; & that their sellers would be under 
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Sect. 1.—T rade, commerce and industry: Sub-sects. 
21, 22, 23, 24, 25, 26 & 27.] 


no obligation to make any appropriation other 
than that of passing on a copy of original shipper’s 
appropriation without delay, even though the 
appropriation at the time of being passed on might, 
apart from such custom, be invalid & not in order. 
It was further found that the appropriation in 
question by the sellers was made under a resale 
to which the custom applied, & that the appro- 
priation of the original shippers, the East Asiatic 
Oo. was valid & in order. The arbitrators awarded 
that the buyers were bound to accept the sellers’ 
appropriation, although at the time it was made 
the cargo was at the bottom of the sea. On 
motion by the buyers to set aside the award :— 
Held: the custom was neither unreasonable 
nor inconsistent with the contract.—PRODUCE 
BROKERS Co., Lip. v. OLYMPIA O1L & CAKE Co., 
Lrp., [1917] 1 K. B. 320; sub nom. OLYMPIA OIL 
& OAKE Oo. v. PRopucE BrokxeRrs Co., 86 L. J. K. B. 
421; 116 L. T. 1; 38 T. L. ht. 95, C. A. 
Annotations :—Reftd. Westacott v. Hahn, [1918] 1 K. B. 
495; Clark v. Cox, McKuen, [1921] 1 K. 3. 139. Mentd. 
Olyinpia Oil & Cake Co. v. Macandrew & Moreland (1918), 
34 T. L. R. 581; Manbre Saccharine Co. v. Corn Products 
Co., [1919] 1 K. B. 198. 
691. Usage that broker contracting for undis- 
closed principal looked to as principal.|}—DALE v. 
JiuMFKBY, No. 546, ante. 


SUB-SECT. 22.—DPACKING TRADE. 

602. Parting with goods—Form of receipt.] — 
Evidence of the usage of trade is admissible (o 
show the meaning of ambiguous words in a packer's 
receipt for goods.—BOWMAN v. Honrsty (1837), 2 
Mood. & R. 85, N. P. 

Lien for general balance.|—-See LIEN. 


reentrant eatin 


SUB-SECT. 23.—PRINTING AND PUBLISHING TRADE. 


Sec, generally, PRESS AND PRINTING. 

693. Printing trade—-Not to be paid for part 
till whole work delivered.|——Although a workman 
is, in general, entitled to be paid for his Jabour 
where the work is destroyed, without any default 
of his own, before it is completed or delivered to 
the employer, yet the law, in this respect, may 
be controlled by the usage of a particular trade. 

It was proved that the printer, by the general 
usage, was not entitled to be paid for any part. of 
his work until the whole was completed & delivered. 
This custom is the law of the trade, &. as far as it. 
extends, it controls the gencral law (Lorp Mans- 
FIELD, C.J.).—GILLETT v. MAWMAN (1808), 1 Taunt. 
187; 127 BH. R. 784. 

Annataiion Menke. Capon v. Dillamore (1824), 8 Moore, 


604. ——— Liability to insure paper of books 
printed—-For booksellers.|-—There is no gencral 
custom of trade by which printers are bound to 
insure for the booksellers the paper of the works 
which they print.—MAWMAN v. GILLETT (1809), 2 
Taunt. 825, n.; 127 BE. R. 1103. 


Annotations :-—Mentd. Lloyd v. Archbowle (1810), 2 Taunt. 
824; Capon tv. Dillamore (1824), 8 Moore, C. P. 516. 


695. Custom to hire machines—Other than 
type.|—Re THACKRAN, Ea p. HuGHES & KIMBER, 
Lrp. (1888), 4 T. L. R. 659; & Morr. 235. 

—— Whether lien of plates supplied for printing.] 
—See LIEN. 

aa See, also, AGENcy, Vol. I., p. 481, No. 
1616. 








| —-See COPYRIGHT, Vol. XIII., p. 207, No. 
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696. Publishing trade— Right to alter novel 
published serlally.|—-HuMPHREYS v. THOMSON & 
Oo., Lrp. (1908), Zimes, May 1. 

Quotation in one newspaper from rena 
19. 





SuB-sEcT, 24.—STONE TRADE. 

697. Caen stone trade—Freight paid half in cash 
& half by bill at two months.|—The custom of 
the Caen stone trade being to pay freight half in 
cash & half by a bill at two months, the agent of 
the owners of Caen stone which was brought by a 
vessel to an English port, verbally offered the 
captain of the vessel which brought it half the 
amount of the freight in cash, & also offered to 
give the captain per proc. the acceptance of the 
principal for the other half, if the captain would 
draw a bill. This the captain refuscd :—Held: 
a sufficient. tender of the freight, as it) was the duty 
of the captain to draw the bill.— LUARD v. BUTCHER 
(1846), 2 Car. & Kir. 29, N. P. 

698. Portland stone trade— Stone shipped for 
quarry owner-—Freight payable by purchaser.|— 
Deft., manager of a stone quarry, signed a shipping 
note, expressing that stone was shipped on board 
pltf.’s vessel to be carried for the owner of the 
quarry, who, however, never appeared. In reality 
it was shipped for the purchaser of the stone, the 
real consignee. In an action for freight & de- 
murrage, evidence of usage that in such cases the 
quarry owner never paid freight, etc., was ad- 
mitted, & the question whether the stone was 
shipped for deft., was left to the jury upon all the 
circumstances. 

There is no contract in writing & the usage is not 
as between consignor & consignee, but as between 
shipper & shipowner, therefore the evidence is 
admissible (BLACKBURN, J.).—DICKENSON v. LANO 
(1860), 2 K. & F. 188, N. P. 


SuB-SECT. 25.—SuGAk TRADE. 

Customs of the Port.|—-See SuIPpPInGa & NAVIGA- 
TION. 

699. Sale by sample-——Purchaser to accept 
subject to allowance.|—-In the sale of goods by 
sample, if the bulk does not accord with the sample, 
the purchaser is not bound to accept or pay for the 
goods, on any terms; although no fraud was 
xyntended on the part of the vendor, & although the 
custom of the sugar trade may have been that, 
under such circumstances, the bargain shall stand 
good, upon an allowance being made for the 
ee v, SHEE (1807), 1 Camp. 1138, 


700. ‘‘Full & complete cargo’’—Sugar & 
molasses packed in hogsheads & puncheons— 
Though ship able to hold more if packed in,smaller 
packages—Custom at Trinidad.|—A charterparty 
was made at London, & the agreement was that 
pitf.’s vessel should proceed to Barbadoes or 
Trinidad at deft.’s option, & should there receive 
& take on board ‘‘ a full & complete cargo of sugar, 
molasses & other lawful produce ’’; there was no 
stipulation for ‘‘ broken stowage’’; sugar & 
molasses packed in hogsheads & puncheons were 
laden according to the custom at Trinidad, by which 
custom a cargo of sugar & molasses packed in 
hogsheads & puncheons is a full & complete cargo 
of sugar & molasses, though the ship would hold 
more if packed in smaller packages; but there 
still remained a depth of three feet of ‘‘ broken 
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stowage,’ which might have been filled with tierces 
& barrels, or other produce :—Held: evidence of 
such custom was admissible to explain the contract ; 
the cargo loaded was a full & complete cargo 
within the meaning of the contract; & the custom 
was a reasonable one, sugar & molasses being 
ordinarily packed in hogsheads & puncheons, that 
being the most convenient & advantageous way of 
carrying such produce. There is no usage at the 
port of London as to loading sugar & molasses, & 
the question is whether, when the parties contracted 
at London, they did not mcan that the contract was 
to be performed according to the custom of the port 
of loading? That brings us tothe last consideration, 
viz. whether the custom controls or is inconsistent 
with the contract or is merely explanatory of it ? 
We think that the custom does nothing more than 
explain the meaning of the term ‘‘ full & complete 
cargo ’’ (COLERIDGE, J.).—CUTHBERT v. CUMMING 
(1855), 11 Exch. 405; 24 L. J. Ex. 310; 25 
L. T. O. 8S. 234; 1 Jur. N.S. 686; 3 W. R. 553 3 3 
C. L. R. 1301; 156 BK. BR. 889, Ex. Ch. 


Annotations :-—Apld. Greaves v. Legg (1856), 11 Exch. 642. 
Refd. Kirchner v. Venus (1859), 12 Moo. P. GC. C. 361; 
qencred, Arrol v. Steel Co. of Scotland (1890), 15 App. Cas. 


701. Mauritius sugar trade — Where agent un- 
able to execute whole order—-Purchase of full 
quantity in different lots—& at different times.|]— 
Deft., in London, wrote to plifs., commission agents 
at the Mauritius: ‘‘ Should the beet) crop prove 
Jess than usual, there may be a good chance of 
something being made by importing cane sugar, at 
about the limit I am going to give you as a 
maximum, say 26s. 9d. for nos. 10 to 12, & you may 
ship me 500 tons, to cover cost, freight, & insurance ; 
50 tons more or less of no moment, if it enable you 
to get a suitable vessel.’’ So large a quantity of 
sugar as 500 tons could not be purchased in one 
lot at the Mauritius, & it was the customary course 
of business there, in carrying out an order for a 
large quantity of sugar, to purchase it in smaller 
quantities from time to time of different persons. 
Pitfs. had purchased 400 tons for deft. when prices 
rose, & before the order could be completed, deft. 
countermanded it:—Held:; the clause as to 
‘* 50 tons more or less ’’ was not a limitation of the 
quantity to be purchased, but was a discretion left 
to pltfs., that they might not be fettered in obtain- 
Ing a vessel to carry the quantity ordered; the 
Ictter was therefore simply an order to purchase 
500 tons; but deft. must be taken to have been 
giving an order with reference to the circumstances 
of the Mauritius market; & therefore that each 
quantity, as it was purchased by pltfs. from the 
several sellers, was purchased on behalf of deft. : 
& he was bound to accept & pay for the 400 tons.— 
IRELAND v. LIVINGSTON (1866), L. R. 2 Q. B. 99 
36 L. J. Q. B. 50; 15 L. T. 206; 15 W. R. 162; 
a ie aero ee L. R. 5 Q. B. 516, 
4x. Ch. ; restored on other grounds (187 wR. 
H. L. 395, H. L. ee lia leks 


Annotations :—Mentd. Johnston v. Kershaw (186 : 
Exch. 82; Imperial Ottoman Bank v. Cowen Ci8t4ye3e 
L. T. 336; Jefferson cv. Querner (1874), 30 L. T. 867: 
Re Tappenbeck, Ez p. Banner (1836), 24 W. R. 476: 
Cassabogion ». Gibb (1883), 11_Q. B.D. 797; Lindsay’ 
Gracic v. Barter (1880). 2T. L. R. 4; Dufoureet v. Bishop 
(1886), 18 Q. B. D. 373; Loring v. Davis (1886), 32 Ch, D, 
625; Bank of England v. Vagliano [1891] A. C. 107; 
Withiy oo White, SOE) eo Fess tO, 688s Furness, 
le ; - B. 483; olfield v. - 
borough, (1896] A. C. 514: D . ee 
Africa Co. (1901), 18 T. L. R. 24; 
Hutchison, (1905] A.C. 515; M 
23 T. L. R. 142; Houlder v. Public Works 
Works Comr. v. Houlder, ace A. C. 276 
Rubber Estates v. National Bank of India, [1909] 2 
1010; Biddell ». Clemens Horst Co., {1911] 1 K. B. : 
Landauer v. Craven & Speeding, A291 12K. B. 94; Groom 
v. Barber, (1915) 1 K. B. 316: The Kronprinzessin Cecilie 
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Karberg v. Blythe, Green, 
ourdain, Schneider v. Burgett & Newsam, [1916] 1 K. B. 
495; Weigall v. Runciman (1916), 85 L. J. K. B. 1187; 
Macmillan v. London Joint Stock Bank, 11917) 2 K. B. 
439; Manbre Saccharine Co. v. Corn Products Co., [1919] 
1K. B. 198; Gould v. 8S. BE. & C. Ry., (1920) 2 K. B. 186; 
Johnson v. Taylor, [1920] A. C. 144; Wilson, Holgate v. 
Belgian Grain & Produce Co., (1920) 2 K. B. 1; Diamond 
Alkali Export Corpn. v. Bourgeois, [1921] 3 K. B. 443; 
Weiss, Biheller & Brooks v. Farmer, [1923] 1 K. B. 226. 


See No. 657, arte. 


1915), 82 T. L. R. 139; 


SuB-secT. 26.—TALLOW TRADE. 

702. Usage to reject name of principal when 
disclosed—-& hold broker responsible.])—TRUEMAN 
v, LopER, No. 507, arte. 

708. Usage for broker purchasing in own name— 
To supply goods to principal employing him.]— 
ROBINSON v. MoLuerr, No. 270, andfe. 


SUB-SECT. 27.—TEA AND COFFEE TRADES. 

704. Green tea—Painted or faced with gypsum 
or prussian blue.]—Applt., a tea dealer, was con- 
victed under 35 & 36 Vict. c. 74, s. 2, for selling as 
unadulterated, ‘‘ green tea’’ which was adulterated. 
A. person asked for two ounces of “ green tea ”’ at 
appit.’s shop, for which he paid 54d., the shopman, 
stating that he was authorised by his employers 
to guarantee all their green teas of the value of 
3s. per pound & upwards as genuine green teas. 
On analysis, the tea was proved to be painted or 
faced with gypsum & prussian blue for the purpose 
of colouring it. The tea was sold in the same state 
in which it comes from abruad. The tea which is 
imported from China as green tea, & gencrally 
known. as such in the tea trade, is painted & faced 
in this manner; but this practice is not known to 
the public. Pure grecn tea, though not known 
generally in the trade as “ green tea,’’ is imported 
from Japan :—Held: the conviction was right.— 
ROBERTS v. EGERTON (1874), L. R. 9 Q. B. 4043 43 
L. J. M. ©. 135; 30 L. T. 633; 38 J. P. 485; 22 
W. R. 797. 
saa peat tid :— Refd. Dyke ». Gower (1891), 61 L. J. M. C. 70. 


entd. Sherras v. De Rutzen, [1895] 1 Q. LB. 918; Hobbs v. 
Winchester Corpn., [1910] 2 K. B. 471. 


705. Tea—To buy in Calcutta at ‘* garden 
weight.’’|—LisTen & Bicasv. BARRY & Co. (1886), 
3 'T. L. BR. 99. 

—— -— Custom for country dealers to leave warrants 

with London dealers.|—See BANKkupTcy & IN- 
SOLVENCY, Vol. V., p. 808, No. 6900. 
Leaving goods with vendor as pledge for 
full payment—Liberty of vendor to re-sell on non- 
payment.|—See BANKRUPTCY & INSOLVENCY, Vol. 
IV., p. 255, No. 2428. 

706. Coffee—— Delivery of dock warrants by 
broker to purchaser—Complete transfer—Right 
of stoppage in transitu defeated.|—-A. having some 
coffees in the West India Docks, employed a broker 
to sell them; the broker informed him that he had 
found a purchaser, & required to be put in posses- 
sion of the dock warrants. A. delivered them to 
the broker, indorsed in blank, upon receiving his, 
the broker’s, cheque for the price of the coffee. 
The broker then sold the coffee to pltfs., & received 
immediate payment upon handing over the dock 
warrants. ‘The broker’s cheque, given to A., was 
dishonoured, & A. immediately stopped the goods 
in the dock warchouse :—Held : pltfs. had a right 
to recover in trover against A. on the ground that 
the delivery of the dock warrants by the broker to 
pltfs., upon payment made to him, constituted a 


complete transfer by the custom & usage of trade ; 
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Sect, 1.—Trade, commerce and industry: Sub-sects. 
31, 32 & 33.] 


one removing, the whole expense of entertain- 
ments, which were necessary in the trade, fell upon 
the other. The accounts having been annually 
balanced without such allowance was conclusive. 

There being no universal custom in the trade to 
make such an allowance to the acting partner, & 
it being, on the contrary, the common practice to 
insert such a clause in the agreement where it is 
intended to be made, this should have been 
inserted in the original articles of co-partnership 
or made the subject of a fresh agreement if it arose 
subsequently, & there being no such agreement, 
the ct. cannot make one (per CUR.).—THORNTON v. 
Procror (1794), 1 Anst. 94; 145 E.R. 810. 

717. Meaning of ‘‘ cider ’’—In Devonshire. ]}— 
Where a contract was made between A. & B., 
whereby A., having a quantity of apples, agreed to 
sell his cider to B. at a certain price per hogshead, 
to be delivered at T. at a future time, & to lend such 
pipes as he had for the use of the cider, to be manu- 
factured on his, A.’s premises, & to be paid for 
before it was removed, & A., in pursuance, delivered 
a quantity of juice expressed from the apples to a 
servant hired by B. to manufacture the cider on 
A.’s premises, & before the cider was completely 
manufactured, it was seized by the Excise officers, 
because the place where it was deposited had not 
been entered, & was condemned in the Exchequer 
as B.’s property, together with the casks, & in 
assumpsit for goods sold & delivered, | rought by 
A. against B., it appeared that the word cider, at 
the place where the contract was made, meant the 
juice of the apples as soon as it was expressed :—- 
Held: the contract must be construed to have 
been for the sale of cider in that sense of the word, 
& the property passed to B. as soon as the apple 
juice was delivered to his servant.—STruppy v. 
SANDERS (1826), 5 B. & C. 628 ; 8 Dow. & Ry. K. B. 
403; 417. J.0.8S. K. B. 290; 108 E. R. 234. 
Anncielion :—Mentd. Johnson +. Kirkaldy (1840), 4 Jur. 


718. London docks—To deliver only on pro- 
duction of warrants indorsed by party to whom 
issued.|—e LEEOH, Exe p. DAVENPORT (1832), 
Mont. & B. 165; 1 Deac. & Ch. 397; 1L. J. Bey. 
101, Ct. of R. 

719. —-— Tasting order must be signed by clerk 
of vault.|—By the practice of the London docks, a 
tasting order is directed to the cooper at a particular 
vault, & signed by the owner of the wines ; but the 
cooper is not to obey it unless it have the signature 
of the clerk of the vault :—Held: the presenting 
to the clerk of a tasting order signed by the owner 
was an uttering of a forged order.—R. v. ILLIDGE 
(1849), 2 Car. & Kir. 871; 1 Den. 404; T. & M. 
127; 18 L. J. M..C. 179; 18 J. P. 4253; 13 Jur. 
548 ; 3 Cox, C. C. 652, C. C. R. 

720. Meaning of ‘‘ Cash with the usual prompt ”’ 
—Cash on delivery at end of two months—Subject 
to discount on earlier delivery.|—-GREGSON v. RUCK 
(1848), 4 Q. B. 787; 114 E. R. 1075. 
Annotation :— Mentd. Fitzgerald r. Dressler 

Cc. B. N.S. 374. 

721. Rum trade—One month’s wine house rent 
deducted from price.]|—F., a broker in London, 





& gave him a sale note in these terms: ‘“L., 
London, Jan. 15, 1861.—-I have this day bought 
in my own name for your account of T. 259 


\ 
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guarantee as to auction. 
At wool-sales in ae nd it is the 
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peers of Cuba rum, sold at 1s. 9d. per gallon. 
nding charges 6s. per puncheon, to be paid by 
the buyer; landing gauges prompt, Mar. 23 ; 
Brokerage 4 per cent.; money on delivery or 
£5 per cent.; I am your obedient servant, F., 
broker.’? A portion of the price of the rum_was 
afterwards paid to T'., & received by him :—Held: 
evidence was not admissible to show that F. & L. 
at the time of the bargain had agreed by word of 
mouth that a deduction of two months’ warehouse 
rent should be made from the price of the rum, & 
the custom of the trade as to allowing only one 
month’s warehouse rent should not attach.— 
Fawkes v. LAMB (1862), 31 L. J. Q. B. 98; 8 
Jur. N. S. 385; 10 W. R. 348. 

Annotations :—Mentd. Bramwell v. Spiller (1870), 21 L. T. 

672; Fuairlic v. Fenton (1870), 39 L. J. Ex, 107. 

722. General lien over warehoused goods of 
customer—Wine merchants also warehousemen 
& bonded cellar keepers—In_ Bristol.]—RRe 
HANCOCK, Ex p. LuDLOW, [1879] W. N. 65. 

As to ownership of goods sold in bond.|—-See 
BANKRUPTCY & INSOLVENCY, Vol. V., pp. 752, 
808, Nos. 6487, 6898, 6899. 

To let out trade utensils to traders.|—-Sec BANK- 
RuUPTCY & INSOLVENCY, Vol. V., p. 799, No. 6830. 


SuB-SECT. 32.—WooL TRADE. 


723. Delivery not made till payment.|—-SPARTALI 
v. BENECKE, No. 526, ante. 

724. Where one broker employed by vendor 
&é& vendee—Notice to broker amounts to notice to 
other party.|—GRAVES v. Luaa, No. 441, ante. 

725. Agreement to serve as agent or repre- 
sentative—Determinable on month’s notice by 
either side.|——By an agreement in writing pltf. 
engaged to serve deft., who was a manufacturer 
of woollen cloths, as agent or representative, at the 
salary of £150 per annum, provided that, if at the 
end of the year deft. found pltf. had done sufficient 
business to justify him in recompensing him by 
making up his salary to £180, deft. was to do so, 
‘* being a donation of £30 to the stipulated amount 
of £150.””) There was «a custom in the trade in 
which the above agreement of service was made, 
for either party to determine the service upon giving 
to the other one month’s notice. In an action by 
pitf. for a wrongful dismissa] before the end of the 
year, in which deft. pleaded the custom :—Held: 
the questions whether the custom applied to this 
agreement & whether the parties intended to 
exclude it therefrom were for the ct., & as there was 
nothing in the agreement to excluge the custom, 


, which was not inconsistent there} a, deft. was 


entitled to discharge pltf. upon givi? g the month’s 
notice.— PARKER Vv. IBBETSON (1858), 4 C. B. N.S. 


, 346; 27 L. J. C. P. 236; 31 L. T. O. S. 101; 22 
J. 2P. 659; 4 Jur. N. S. 5386; 6 W. R. 519; 140 


(1859), 7: 


i. R. 1118. 
ae aon :—Mentd. Bridges v. Potts (1864), 17 C. B. N. S. 


726. Broker entitled to contract in name ‘of 
principal—Or make himself personally lMable— 


| Liverpool trade.|—-A usage in the wool trade in 
. Liverpool, that, when a broker is employed to buy 
having some rum for sale, made a contract with L., | 


wool, he may either contract in the name of his 
principal, or, at the request of the seller, may, with- 


_ out communicating the fact to his principal, make 
- himself personally responsible for the price :—Held : 


custom not to put anything in the 
é€ as to the quality of any parcel 
intended to be submitted for sale 
the auctioneer in calling over the 
does not state their condition. Prior 





to the sale intending purchasers are 
free to examine every bale.—LANGLEY 
sea & Co. (1896), 14 N. Z Le. R. 


& 
lots 


| 
| 840. 
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a good & reasonable usage.—CROPPER v. COOK 
(1868), L. R. 8 OC. P. 194; 17 L. T. 603; 16 


W. R. 596 
fd. Calder v. Dobeil (1871), L. R. 6 C. P. 
~7C. P. 84. 


Annotations :—Re 

486; Mollett v. Robinson (1872), L. 

727. Freight—London Baltic rates.|—-RussIAN 
STEAM-NAVIGATION TRADING Co. v. SILvA, No. 305, 
ante. 

728. Time for weighing wool—Sold by auction 


at weight.|—FoRDER v. WALDRON (1901), 45 
Sol. Jo. 655, TD. C. 
729. Australian wool trade—Stevedores’  re- 


ceipt equivalent to mate’s receipt.|—-The frequent 
practice of the port of Sydney is that wool arriving 
there for shipment is not delivered direct to the 
ship for which it is intended but is conveyed to the 
stores belonging to the persons who are acting as 
stevedores of the ship, & is there pressed for the 
purpose of reducing its bulk. By the practice 
& course of business the stevedores’ receipt is 
regarded as between the ship & shippers as 
equivalent to the mate’s receipt, & bills of lading 
are given in exchange for it.—AUSTRALIAN 
AGRICULTURAL Co. v. SAUNDERS (1875), L. R. 10 
C. P. 668; 44 L. J.C. P. 391; 33 L. T. 447; 3 
Asp. M. L. C. 63, Ex. Ch. 


SUB-SECT. 33.—OTHER TRADES. 


Bookselling trade.|-— See BANKRUPTCY & IN- 
SOLVENCY, Vol. V., pp. 797, 798, Nos. 6815, 6816. 

730. Brickmaking trade—-Land never hired 
from year to year.]|—A. agreed to let, & LB. agreed 
to hire, a piece of land containing about 15 acres, 
at an annual surface rent, & to use the land for 
the purpose of mnaking bricks, & to pay to A., his 
exors., etc., 38. per 1,000 on the quantity made, the 
quantity made to be not less than 4,000,000 
annually ; the ground not to be excavated beyond 
the depth of eight feet, without the special per- 
mission of A. in writing. A portion of the land 
being required by a railway co., B.’s claim for 
compensation in respect of his estate & interest 
in the land so required, & for deterioration to the 
residue, was referred to arbn., under the provisions 
of Lands Clauses Consolidation Act, 1845 (c. 18). 
The umpire, by his award, found that the interest 
of B. under the agreement was that of merely a 
tenant from year to year; & he assessed the 
compensation upon that basis:—Held: the con- 
struction put by the umpire upon the agreement 
was correct; & evidence tending to show that by 
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7. 
is never hired from year to year, was proper. 
rejected.—Re Stroup (1849), 8 C. B. 802: 1¢ 


L. J.C. P.117; 141. T. 0. S, 201; 187 DB. R. 604 
Coachbuilding trade.|—-See BANKRUptTcy & In- 

SOLVENCY, Vol. V., p. 805, No. 6878. 

731. Cycle trade—-Purchaser for resale at 
profit—Known as agents for sale.|- JOHN GRIFFITH: 
CYCLE CoRPN., LTD. v. HumMBER & Co., Lrp., [1899 
2 Q. B. 414; 68 L. J. Q. B. 959; 81 L. T. 810 
C. A.3; revsd. on other grounds, sub nom 
IiumBper & Co. v. JOHN GRIFFITHS CYCLE Co 
(1901), 85 L. T. 141, H. L. 

Annotations :—Mentd. Daniels v. Trefusis, [1914] 1 Ch. 788 
Thirkell v. Cambi, [1919] 2 K. B. 590; Grindell v. Bass 
{1920] 2 Ch. 487. 

732. Gum trade—Gum senegal—cConsidered a. 
rough gum senegal on arrival in England.|— 
Declarations upon a contract for not delivering 
quantity of gum senegal may be supported b, 
evidence of a contract for rough gum senegal, i 
appearing in evidence that all gum senegal, on it: 
arrival in this country, is called rough.—SILVER v 
HESELTINE (18139), 1 Chit. 39. 

733. Hemp trade—Delivery orders of good. 
warehoused in bulk—Word ‘‘about’’ insertec 
before quantity designated.|—-Evidence of usage 
of trade that delivery orders of goods warchousec 
in bulk always contain the word ‘‘ about’ before 
the quantity designated, is not admissible ir 
reference to a contract to sell & deliver good: 
simply; but such evidence is admissible in reference 
to a contract to sell & deliver goods in a warehouse 
—MooreE v. CAMPRELL (1854), 10 Exch. 323 
23 L. J. Ex. 310; 20. L. Wt. 1084; 156 1. R. 467. 
Annotaliona :—Mentd. Humfrey v. Dale (1858), 31 L. T. 0.9 

328; Noble v. Ward (1867), L. R. 2 Exch. 135; Ogle » 

Vane (1867), 7 B. & S. 855; Tyers v. Nosedalo & Ferryhil 

Tron Co. (1873), I. R. & Exch. 305; Stewart v. Hddowes 

Hudson v. Stewart (1874), L. R29. P. 311. 

734. Leather trade—Meaning of ‘* bale ’’ o. 
gambier.|—-A. contracted to sell to B. 117( 
‘* bales’? of gambier, ‘‘ now on passage from 
Singapore, & expected to arrive in London, viz. 

er ‘ Ravenscraig,’ 805 bales, per ‘ Lady Agnes 

Duff,’ 365 bales : ’’—Held: cvidence was admissible 

to show, that, by the usage of the trade, a ‘‘ bale ”’ 

of gambier was understood to mean a package of 
particular description; & the contract was not 
satisfied by a tender of packages of a totally 
different size & description.—GoORRISSEN v. PERRIN 

(1857), 2 C. BL. N.S. 681; 270. J. ©. P. 29; 3 

Jur. N. S. 867; 5 W. R. 709; 140 HK. R. 583; 

sub nom GORISSEN v. PERRIN, 29 L. T. O. S. 227. 

eee :—Mentd. Corkling v. Massey (1873), L. R.8 CC. P. 
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the custom of the brickmaking trade, brick land 
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PART III. SECT. 1, SUB-SECT. 33. 


h. Bookbinding trade— Not to pay 
for holidays. ]— pplts. entered into a 
written contract EK. to employ resp. 
in the bookbinding trade in N.Z. for 
two years “ at a weekly wage of sixty 
8 for forty-eight hours, over- 
time, if required, to be paid for at the 
rate of time & one-third, payment 

made in each week.” The 
contract was confirmed & re-excecuted 
in N.Z., & resp. entered upon his 
duties. He was regularly paid his 
weekly wage, but a deduction at the 
rate of ls. 3d. per working hour was 
made in respect of all public holida 
during which he did not work. The 
industrial award in force when the 
agreement was made fixed a minimum 
wage for competent journeymen at 
£3 per week for forty-eight hours’ 
work, & an extra rate for work done 
on holidays, but contained no provision 
requiring employers to pay wages for 
time not worked on Olidays. The 
custom of the trade was not to pay for 
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done :—~—Held: the custom was no 
{inconsistent with the written contract 
& was incorporated therein.—WuirT- 
CoMBE & Tomns v. TAYLOR (1907), 27 
N. Z. L. R. 237.-—N.Z. 

k. Cattle trade— For purchasers of 
cattle to pay on delivery.jJ—It.is the 
general practice of the trade not to 

urchase upon credit, but to pay at the 
ime of delivery.—STEWART v. GORDON 
(1831), 9 Sh. (Ct. of Sess.) 466.—SCOT. 


I. Glass trade—‘‘ Cutting  shop”’ 
includes steam engine c& stock as 
accessories thereof.]—-WATSON v. KID- 
STON (1839), 1 Dunl. (Ct. of Sess.) 
1254.—SCOT. 

m. Lare curtain trade— ds tu use 


of pattern cards.}—In Irvine Valley 
_ the 


re exists a custom of trade to the 
effect that ne goods should be manu- 
factured from pattern cards exvept 
for the cs tage owner of the designs 
unless with the consent express or 
implied of such owner.—-MORTON 
(WILLIAM) & Co. v. MUIR BROTHERS 


ee ee 


| 
| 
| 


| holidays during which no work wae | & Co., [1907] S. C. 1211.—SCOT. 


| ward delivery & pay in advance. )— 


n. Milling trade—To_ sell for for- 


Where a s aeetra of flour in a mill, the 
property in which has passed from the 
miller to a baker by sale, is placed in a 
heap by itself apart from the bulk of 
the miller’s flour, each bag of the flour 
sold to the buker having a mark on it 
the miller’s flour having no such mark, 
it is a reasonable inference, in view 
of a custom in the milling trade to sell 
for forward delivery & to pay in 
advance, that the flour sold to_ the 
baker has been paid for, & has been 
appropriated to fulfil a_ particular 
order, & therefore is not in the re uted 
ownership of the miller on his bank- 
ruptcy.—Re RYLEY, Ex p. SWANWICK 
(1896), 15 N. Z L. HR. $25.—N.Z. 
weight 


©. Soap trade—Guarantee of ) 
in invoice. }—HUNTER v. BONAR (1823), 
2 Sh. (Ct. of Sess.) 554.—SCOT. 


. Whether if bays containing cooked 
matton-birds ae sound, buyer must 
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Sect. 1.—Trade, commerce and indusiry: Sub-sect. 
83. Sect. 2: Sub-sects. 1,2,38 & 4, A. & B.; 
sub-sects. 5, 6, 7,8 & 9. Sects. 3, 4, & 5.] 

Salvage—Usages in connection with.)—See 

SHIPPING & NAVIGATION. 

Shipwrights’ lien.|—See LIEN; 

NAVIGATION. 

735. Undertaking trade—To charge full cost of 

articles used for temporary purpose.|—-PAXTON v. 

CouRTNAY, No. 351, ante. 


SHIPPING & 


Sect. 2.—PROFESSIONS AND OCCUPATIONS. 

SvB-sEcT. 1.—ARCHITECTS AND ENGINEERS. 

See, generally, BUILDING CONTRACTS, ENGINEERS 
& ARCHITECTS, Vol. VII., p. 331. 

Remuneration of.|—-See BuILDING CONTRACTS, 
ENGINEERS & ARCHITECTS, Vol. VII., p. 445, 
Nos. 455, 456. 


SUB-SECT. 2.—AUCTIONEERS. 

See, gencrally, AGENCY, Vol. I., p. 267; AUCTION 
& AUCTIONEERS, Vol. 1II., p. 2 

Right to remuneration.|—--See AuvucTION & 
AUCTIONEERS, Vol. IIJ., pp. 33, 34, Nos. 244, 245, 
250, 251. 

Payment of deposit by cheque.]|—-Sce AucTIon & 
AUCTIONEERS, Vol. III., p. 20, No. 144. 
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SUB-SECT. 3.— BANKERS. 
See, generally, BANKERS & BANKING, Vol. III, 


® 3. 

Banker’s draft.|—-See BANKERS & BANKING, 
Vol. III., p. 200, No. 453. 

Cheques.|—-Sce BANKERS & BANKING, Vol. IITI.,. 

p. 202, 203, 218, 219, 224, 240, Nos. 462, 463, 4638, 
Pea. 556, 558, 559, 585, 681. 

Interest.|—--See BANKERS & BANKING, Vol. III., 
pp. 265-267, Nos. 811-831. 

Letters of credit.|)—See BANKERS & BANKING, 
Vol. ITT., p. 254, No. 754. 

Lien.]|—See BANKERS & BANKING, Vol. III., 
pp. 285-293, Nos. 878-0919. 


Money on current account.])—-See BANKERS & 


BANKING, Vol. III., p. 185, No. 360. 

Short bills.|—See BANKERS & BANKING, Vol. III., 
p. 211, No. 510. 

Sale & purchase of securities for customer.|— 
See BANKERS & RANKING, Vol. ITI., p. 178, No. 328, 
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SUB-SECT. 4..—-BROKERS. 
A. In General. 
Bought & sold notes—Whether contract con- 
stituted by.|—-See SALE oF Goons. 
Authority of broker.|——-See AGENcy, Vol. I., 
pp. 308, 309, 370, Nos. 310-319, 324-327, 784. 
Relation between principal & broker.|—WSec 
on Vol. I., pp. 480, 549, Nos. 1607, 1609, 
Relation between broker & third parties—In 
regard to contracts.|—See AGENCY, Vol. I., pp. 584, 
633, 635-637, Nos. 2223, 2562, 2576-2590. 
Shipbrokers—Liability to third parties.|—Sec 
AGENCY, Vol. I., p. 635, No. 2576. 
Right to remuneration.|—See 


accept birds as one sold 
976 cooked mutton-bi to applt.; 
on their arrival at their destination 
they were found to be bad & were 





AGENCY, 





condemned. Resp. proved a usage 
that mutton-birds are packed in bags 
& that if at the time delivery is 
taken tho bags are sound the buyer 


| 
| 


Custom AND USAGES. 


Vol. I., pp. 490, 499, 500, 503, 505, 516, 517, Nos. 
1671-1674, 1707-1708, 1712, 1730, 1731, 1742, 
1786, 1795, 1801. 
——.|— See, further, SHIPPING & NAVIGATION. 
736. Colonial brokers—Carrying on business 
by bills of exchange.|—SclHiWEITZER v. LONG 
(1863), 3 F. & F. 687. 


B. Srock AND SHARE BROKERS. 
See Stock EXCHANGE. 
Authority of broker.|—See AGENcy, Vol. I., 
pp. 309, 345, Nos. 320-323, 566. 
Insolvency of broker.]|—-See AGENCY, Vol. I., 
p. 539, No. 1941. 


SuUB-SECT. 5.—ESTATE AGENTS AND SURVEYORS. 


Bere agents.|—See, generally, AGENCY, Vol. I., 
. 267. 

: ——— Remuneration of.|—See AGENcy, Vol. I., 
pp. 498, 503, 505, 514, Nos. 1713, 1728, 1743, 
1778, 1779. 

737. Surveyor employed by vendor——Custom of 
purchaser to pay remuneration—Extent of.|—-A 
conveyance of part of an estate at Reading con- 
tained a covenant by the purchasers not to erect 
any building otherwise than in accordance with 
such drawings & specifications as might be pre- 
viously approved of in writing by the vendor’s 
surveyor :—Ifeld: an alleged general custom that 
the purchasers should pay the supnveyor’s fees in 
such cases did not extend to Reading, & it was 
doubtful whether it obtained even in London.— 
READING INDUSTRIAL CO-OPERATIVE SOCIETY, 
Lrp. v. PALMER, [1912] 2 Ch. 42; 81 L. J. Ch. 464 ; 
106 L. T. 626. 

Surveyors. |— See, gencrally, BUILDING CONTRACTS, 
ENGINEERS & ARcHITECTS, Vol. VII., p. 331. 

——~— Construction of building contract.|—See 
BUILDING CONTRACTS, ENGINEERS & ARCHITECTS, 
Vol. VII., p. 8384, No. 16. 

Quantity surveyor.|—See BUILDING CoN- 
TRACTS, ENGINEERS & ARCHITECTS. Vol. VII., 
pp. 448, 449, 450, Nos. 472, 474, 475, 479, 482, 485. 

——~- Remuneration. |-— See BUILDING CONTRACTS, 
Sasa & ArcwitTEects, Vol. VII., p. 445, Nos. 
455, 456. 
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SUB-SECT. 6.—LEGAL PROFESSION, 


7388. Expenses of drawing up legal documents— 
Deed of appointment.]—A., on the marriage of his 
daughter with B., executed a deed o& —_pointment 
under a power contained in his q n marriage 
settlement in favour of his daughte., appointing 
to his daughter a sum of £4,000. This B. settled 
on his marriage. The marriage settlement of B. 
& the deed of appointment, were both prepared 
by C., who was originally the solr. of A. There 
was no evidence to show whether A. had agreed to 
give his daughter £4,000 or to execute an appoint® 
ment of that sum :—J/eld: whether A. or his 
daughter was to pay C. the expenses of this deed 
of appointment, was not a question of usage, but 
a question of contract, & it was for the jury to 
determine upon whose credit the business was 
cone AE WARD v. Fiorr (1837), 8 C, & P. 59, 


739. ———- Marriage settlements—Payable by 





must accept the birds a3 sound :— 
Held: the usage was an unreasonable 

: » LTD. v. ANDERSEN, [1914] 
33 N. Z. L. R. 606.—N.Z. 


Part JII.—ParticuLtar USAGEs. 


husband.|—-The father of a lady, an infant, who 
was about to be married, instructed his solrs. to 
prepare the marriage settlement by which the 
intended husband was to settle £10,000 & £100 a 
yearonthelady. The parties having been married, 
the solrs. brought an action against the husband & 
wife to recover the costs of preparing the settle- 
ment, & on a special case stated for the opinion of 
the ct.:—Held: if the father was not acting as 
agent for his daughter, there was a usage that the 
husband should pay the costs of preparing the 
settlement, & such usage would bind him to 
indemnify any one who, on the part of the wife, 
had properly incurred expense in retaining a solr. 
for that purpose.—HELps v. CLAYTON (1864), 17 
C. B. N.S. 553; 5 New Rep. 191; 34L. J.C. P.1; 
11 L. T. 476; 29 J. P. 263; 10 Jur. N.S. 1184; 
13 W. R. 161; 144 E. R. 222. 

Annotations :—Mentd. Re Gray, [1901] 1 Ch. 239: Wales v. 


ntd. 
Carr (1902), 71 L. J. Ch. 483; Steeden v. Walden, [1910] 
2 Ch. 393. 


LAWRANCE, Bow- 
556; 63 L. J. Ch. 
205; 70 L. T. 91; 42 W. R. 265; 8 R. 102. 
Annotation :—Mentd. Ftc Dee Estates, Wright v. Dee Estates, 

[1911] 2 Ch. 85. 
Leases. |—.See 
SOLICITORS. 
Conveyance.|—See 
SOLICITORS. 

Barristers.|—See Barristers, Vol. III., p. 329, 
No. 176. 

Solicitors.|—See SoLtcrrors. 

_ Mortgage Transactions.] — See 
SOLICITORS. 





LANDLORD & TENANT; 


SALE OF LAND; 


—e ree 


MORTGAGES 3 


SUB-SECT. 7.—MEDICAL PROFESSION, 
See MEDICINE & PHARMACY. 


SUB-SECT. 8.—THEATRICAL PROFESSION, 


See THEATRES & OTHER PLACES OF ENTERTAIN- 
MENT, 


SUB-SECT. 9.—OTHER OCCUPATIONS. 


Advertising agent—Continuing advertisements.] 
—See AGENCY, Vol. I., p. 522, No. 1822. 

Army agents—Business discount.|—-See AGENCY, 
Vol. I., p. 482, No. 1618. 

Commission agents—Liability of.|—See AGENCY, 
Vol. I., p. 476, No. 1581. 

Customs house agent.]|—See REVENUE. 

Commercial traveller— Authority to pledge 
agar pal credit.]|—See AGENCY, Vol. I., p. 353, 

oO. vo. 





Return of expenses.|—See AGENCY, Vol. I., 
p. 440, No. 1298. 


Sect. 3.—HORSE RACING. 


741. To pay in all stakes for sweepstakes— 
Before start of first race of day.]—Declaration 
stated that by the established usage of racing, it 
was regulated that in all races to be run for, all 
stakes for sweepstakes should be made before the 
hour of starting for the first race of the day,” & 
be paid into the hands of the person appointed 
by the stewards to receive the same. In default 
thereof by any person, he should pay the whole 
stake as a loser, whether his horse should come in 
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first or not. It then alleged that certain races 
were appointed to be run at L., & that by a regula- 
tion of the L. races all stakes should be paid to 
the clerk of the races before eleven o’clock on the 
day of running or the owncr should not be entitled 
though a winner; that plitf. paid his stakes before 
the hour of starting & before eleven o’clock ; that 
deft.’s horse came in first, & would have received 
the whole stakes but for his default in not paying 
before the hour of starting or before eleven o’clock ; 
that pltf.’s horse came in second & therefore he 
was entitled to the whole stakes, & deft. was 
liable to pay to him the stake which he ought to 
have paid to the clerk of the races. Plea, that 
deft. tendered his stakes to the clerk of the races 
before the hour of starting for the first race of the 
day, & before the running of the race, but it was 
refused. Replication, that it was not tendered 
before eleven o’clock. On demurrer :—Held: even 
if there were no departure, which semble there was, 
yet the L. regulation did not make deft. liable to 
pay as a loser, but only prevented him from 

receiving as a winner.— LACEY v. UMBERS (1835), 

2 Cr. M. & R. 112; 5 Tyr. 741; 4 L. J. Ex. 182 ; 

150 F. R. 47. 

742, Meaning of ‘‘ across a country.’’|—In a 
memorandum respecting a race, the race was 
described as ‘‘ four miles across a country ”’ :— 
Held: evidence was admissible to show that 
‘* across a country ’’ meant that the riders were to 
go over all obstructions, & were not at liberty to 
avail themselves of an open gate.—-HVANS v. PRATT 
(1842), 3 Man. & G. 759; 1 Dowl. N. S. 505; 
4 Scott, N. R. 378; 11 L. J.C. P. 87; 6 Jur. 152 ; 
133 E. R. 1344. 

Annotations :—Mentd. Challand v. Bray (1842), 11. J. Q. B. 
204; Bentinck v. Connop (1844), 5 Q. B. 693; Carr »v, 
Martinson (1859), KH. & HK. 456; Coombs v. Dibble (1866), 
14 L. T. 415; Sadler v. Smith (1869), L. 1t. 4 Q. B. 214. 
743. Owner to direct trainer to which races 

horses to be taken.|—-FortH v. Simpson, No. 

458, ante, 

744. Apprentice to trainer-—Setting off charges 
for clothes & washing—Against wages.|—-In an 
action for wages, by an apprentice to a horse- 
trainer upon an indenture, whereby deft. agreed 
to find pltf. sufficient meat, drink & certain yearly 
wages, ‘lodging & all other necessaries ’’ during 
the term of apprenticeship, deft. pleaded a set-off 
of sums paid for clothes & washing for pltf., & 
sought to show a usage in his particular business 
for the master to supply such items in the first 
instance, & to deduct the sums paid in respect 
thereof from the wages of the apprentice :—Held : 
even if such a usage were proved, it would be 
repugnant to the express terms of the contract, & 
the evidence was therefore inadmissible..—ABBOTT 
v. BATES (1875), 45 L. J. Q. B.117; 33 1. T. 491; 
40 J.P.71; 24 W. R. 101, C. A. 


Smcr. 4.—USAGES BETWEEN LANDLORD AND 
TENANT. 

See AGRICULTURE, Vol. II., pp. 10-40, Nos. 31- 
225; LANDLORD & TENANT. 


Sect. 5.—CUSTOMS OF THE COUNTRY. 
As to agricultural leases.|—See AGRICULTURE, 
Vol. II., pp. 10-40, Nos. 31-225. 
As to timber.]—See AGRICULTURE, Vol. II., pp. 
61, 62, Nos. 352, 358-376, p. 101, Nos. 811-815. 
Construction of leases.|—See LANDLORD & 


TENANT. 
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Sect, 5.—Customs of the country. Secis. 6, 7, 8, 9, 
10 & 11.) 

Agricultural custom—To allow property to re- 
main on land after sale—Crops.|—See BANxK- 
aN at INSOLVENCY, Vol. V., pp. 804, 805, 

Oo. ; 


Sect. 6.—CUSTOMS OF THE PORT. 
See SHIPPING & NAVIGATION. 


Sect. 7.—IN RELATION TO INSURANCE. 
See INSURANCE. 


Srecr. 8.—IN RELATION TO SHIPPING. 
See Siu1pPInc & NAVIGATION. 


Sect. 9.—MASTER AND SERVANT. 
See MASTER & SERVANT. 


Sect. 10.—AS TO NEGOTIABLE INSTRUMENTS. 


Bills of Exchange---Time for acceptance.|—Sce 
BILLS OF EXCHANGE, Vol. VI., p. 62, No. 496. 
— Signature.|— Sce BILLs oF EXCHANGE, Vol. 
VI., p. 103, No. 722, p. 109, No. 747. 
Consideration. |-—Sce BiLus or EXCHANGE, 
Vol. VI., p. 1381, No. 874. 

———- Liability of indorser & drawer.|-—See BILLs 
OF EXCHANGE, Vol. VI., p. 203, No. 1246. 

——— Payment to holder.|-—See Bitis oF Ex- 
CHANGE, Vol. VI, p. 345, No. 2293. 








Custom AND USAGES. 


Other negotiable instruments—How negotiability 
established.|—See Bits oF EXcHANGE, Vol. VI., 
pp. 444-5, Nos. 2853-2857. 

Foreign bonds.]—See BILLs OF EXCHANGE, 
Vol. VI., pp. 447, 448, 450, Nos. 2868, 2878, 2880. 

Wharfinger’s certificate.|—See BILLs oF 
EXCHANGE, Vol. VI., p. 455, No. 2908. 








SrecT. 11.—OTHER USAGES. 


745. Interest on money lent—Mercantile usage— 
Interest on balances.|—A. & deft. were merchants, 
& early in 1847 had a final balance of accounts. 
In Jan. 1847, A. wrote to deft., ‘‘ The balance 
settled as due by you to me payable in the course 
of the present ycar without interest.” Deft. 
assented, but did not pay in 1847. In July, 
1848, A. wrote to deft., ‘‘ You can retain the 
money on allowing me interest from last Jan. ; this 
can continue until you find it convenient to pay 
the money, or by my giving you six months’ 
notice.”” By the custom of merchants interest 
is payable on balances:— Held: interest was 
originally payable after 1847, both by the terms 
of A.’s letters, & by mercantile usage, & therefore 
there was no consideration for the agreement set 
out in the plea, which was consequently bad.— 
ORME v. GALLOWAY (1854), 9 Exch. 544; 23 
L. J. Ex. 118; 2 W. RR. 263; 2C. L. R. 480; 156 
H.R. 232. . 

Rules of the Road—To keep to the left.|—WSee 
ITIGHWAYS, STREETS & BRIDGES; STREET & 
AERIAL TRAFFIC, 

Time—lInterpretation of ‘* Month.’’|—Sce TIME. 

Leases—Of charity estate.|—See CHARITIES, 
Vol. VITI., p. 361, Nos. 1587, 1609. 

Navy office usage—Indorsing & negotiating bills 
by attorney.|~—See AGENCY, Vol. I., p. 301, No. 267. 

——— Under Municipal Corporation Act, 1835 
(c. 76).J—See Locat GOVERNMENT. 
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CUSTOMARY FREEHOLDS. 


See CoPpyHoLps; DESCENT AND DISTRIBUTION ; SALE OF LAND. 


CUSTOMS DUTIES. 


See REVENUE. 


CY-PRES DOCTRINE. 


See CHARITIES; WILLS. 


DAMAGE FEASANT. 


See ANIMALS. 


PART I. DEFINITIONS, NATURE AND CLASSIFICATION . ; 
PART II. RULES AND PRINCIPLES IN AWARDING DAMAGES . 
Sect. 1. IN GENERAL . , ; ‘ , . ‘ : . 
SEcT. 2. JURISDICTION TO AWARD . , , ; ‘ . . 
Sect. 3. RestrrutTio IN INTEGRUM ‘ ‘ ‘ ‘ . . 
Sect. 4. WHETHER PROOF OF ACTUAL DAMAGE ESSENTIAL ‘ 
Srcr. 5. DAMAGES ASSESSED ONCE AND FOR ALL—PROSPECTIVE AND 
Sect. 6. DIRECTNESS AND REMOTENESS . ; ‘ : . ‘ 
SEcT. 7. AGGRAVATION AND MITIGATION ; ‘ , . : 
SEcT. 8. WHERE ASCERTAINMENT DIFFICULT OR IMPOSSIBLE . ‘ 
Secr. 0. INTEREST AS DAMAGES. See MONEY AND MONEY-LENDING. 
PART III. DIRECTNESS AND REMOTENESS ‘ , ‘ ‘ 
Srecr. 1. IN GENERAL . ‘ ‘ é ‘ ; 
SEcT. 2. IMMEDIATE OR PROXIMATE CAUSE . , ‘ ‘ 
SuB-sEcT. 1. IN GENERATL ; : ; ; ‘ 
SuB-sEcT. 2. BREACH OF CONTRACT ; : ; : ‘ 
SuB-sEcT, 3. TORTS “ ° ‘ ‘ ‘ ‘ ° 
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DAMAGES. 


SuB-siecT. 4. RECOVERY OF pugis AND EXPENSES . 


Srcr. 3. CIRCUMSTANCES IN CONTEMPLATION OF PARTIES ‘ ; 


Sun-srecr. 1. IN GENERAL : ‘ ‘ : ; 
SuB-SECT. 2. BREACH OF CONTRACT ” ; ; ‘. . 


SuRB-SECT, 3. NOTICE OF SPECIAL CIRCUMSTANCES ‘ ‘ - 


SuB-SECT, 4. RECOVERY OF CosTs AND IIiXPENSES 

Sect. 4. RECOVERY oF CosTS AND EXPENSES . ‘ ‘ ‘ 
SuB-sEcr. 1. IN GENERAL : ; , 
SuB-sEct. 2. OF ACTIONS BY OR AGAINST “Tmep PARTIES 
SuB-sEct. 3. UNDER CoNnTRractTs OF INDEMNITY. Sce QUARANTEE. 


SUB-SECT. 


SECT. 


LORD AND TENANT. 
SUB-SECT. 5. SCALE ON WHICH COSTS RECOVERABLE . 


5. 


REMOTENESS AND INTERVENING CAUSE : ri 


Sect. 6. UNDERTAKING FoR DAMAGES. See INJUNCTION. 
PART IV. AGGRAVATION AND MITIGATION : 


Srcor. 1. AGGRAVATION . 


Svp-sEcT. 1. IN ConTRAcT ‘ : ‘ ’ : ‘ : 
Sup-sEcT. 2. IN Torr. ‘ ' ‘ ; ‘ ; ; 
Secr. 2, MITIGATION ‘ ‘ ; ‘ ‘ ' , 
Sup-sEcT. 1. IN Canwsace : P : ; ; é ; 


Sus-sect. 2. In Torr. é ; P ‘ : : 

Secr. 3. PLEADING & PRACTICE . ; ‘ ‘ ; ; 
PART V. MEASURE OF DAMAGES _.. : 2 ‘ ; 
SrecT. 1. GENERALLY. ‘ ‘ ‘ ‘ : ‘ ; ‘; 

SuB-sEcr. 1. IN ConTRACT ; . : ‘ ; ; 
SusB-sEcT. 2. IN Tort. ; ‘ Z ‘ . * 

Sect. 2. IN PARTICULAR INSTANCES : A ; : ‘. 


A. In General . 


B. Duty of Plaintiff to mitigate Damages ‘ ° ; : 


r e 


 CORaINUING DAMAGE 


4, ACTIONS ON COVENANTS IN, AND ASSIGNMENTS OF LEASES. 


See 


LAND- 
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DAMAGES. 


PART VI. LIQUIDATED DAMAGES OR PENALTY 


Sect. 1. How DETERMINED . ; : ‘ ‘ 
SuB-sEecT. 1. IN GENERAL ; ‘ : 
SUB-SECT. 2. PRE-ESTIMATE BY Didernes ‘ ‘ 
SuB-SEcT. 3. INTENTION OF PARTIES ‘ ; 
Sup-sect. 4. LARGER SUM PAYABLE IN DEFAULT 
SuB-sEctT. 5. VARIED STIPULATIONS . ‘: ; 
SuB-SECT. 6. SINGLE STIPULATION . ‘ : 
SUB-SECT. 7. DAMAGES UNASCERTAINABLE : 
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Nore.—This title deals only with the general principles of the law of damages; for particutar 


cases reference must be made to particular titles passim. 
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DAMAGES. 


Part |—Definitions, Nature and Classification. 


1. Compensation—-Not punishment.] — Where 
@ servant is wrongfully dismissed from his em- 
ployment the damages for the dismissal cannot 
nclude compensation for the manner of the dis- 

» for his injured feelings, or for the loss he 
may sustain from the fact that the dismissal of 
itself makes it more difficult for him to obtain 
fresh employment. 

I have always understood that damages for 
breach of contract were in the nature of compensa- 
tion, not punishment. There are three well- 
known exceptions to the general rule, applicable 
to the measure of damages for breach of contract, 
namely, actions against a banker for refusing to 
pay a customer’s cheque when he has in his hands 
funds of the customer’s to meet it, actions for 
breach of promise of marriage. & actions like that 
in Flureau v. Thornhill (No. 303, post], where the 
vendor of real estate, without any fault on his 
parts fails to make title. 1 know of none other. 

n many other cases of breach of contract there 

may be circumstances of malice, fraud, defamation 

or violence, which would sustain an action of 
tort as an alternative remedy-to an action for 
breach of contract. If one should select the former 
mode of redress, he may, no doubt, recover ex- 
emplary damages, or what is sometimes styled 
vindictive damages; but if he should choose to 
seek redress ia the form of an action for breach of 
contract, he lets in all the consequences of that, 
form of action One of these consequences is, 

I think, this: that he is to be paid adequate com- 

pensation in money for the loss of that: which he 

would have received had his contract been kept, 

& no more {LORD ATKINSON).—ADDIS v. GRAMO- 

PHONE ©Oo., Urp., [1900] A. C. 488; 78 L. J. KB. 

1122; 101 L. T. 466, H. L. 

‘Annotations Ald. Re Rubel Bronzo & Metal Co., & Vos, 
(1918) 1 K. 315. Consd. Wilson ». United Counties 
Bank, ne ve GC. 102. Refd. Quirk v. Thomas, [1916] 
paca . 616; Turpin v. Victoria Palace, [1918] 2 K. B. 
2. Damages distinguished from statutory com- 

pensation. |— Damages for injury to the ship- 

owner’s reputation by reason of the provisional 

detention of the ship under M.S. Act, 1876 (c. 80), 

s. 6 upon the ground that she was unsafe cannot 

be recovered under sect. 10. 

The expression ‘‘ compensation ”’ is not ordinarily 
used as an equivalent for ‘‘ damages.” It is used 
in such Acts as these in relation to a lawful act 
which has caused injury. Therefore that word 
would not, I think, include damages at large 
(EHsHER, M.R.).—Drxon v. CALCRAFT, [1892] 
1 Q. B. 458; 61 L. J. Q. B. 529; 66 L. T. 554 ; 


56 J. P. 388; 40 W. BR. 598; 8 T. L. R. 397; 
7 Asp. M. L. C. 161, C. A. 
8. Classification.] —- Now, with respect to 


damages, in general, they are of three kinds. 
First, nominal damages ; which occur in cases 
where the judge is bound to tell the jury only to 
give such; as, for instance, where the seller brings 
an action for the non-acceptance of goods, the 
price of which has risen since the contract was 
made. The second kind is general darnages. 
They are such as the jury may give when the judge 
cannot point out any measure > by which they are 
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PART I. 


“ Damages 7 Various meanings of.) 
—The word ‘ rena in an under- 
taking aa to damages included in an 
order granting an intorim unction 
os spree the sale iy deft. goods, 

herwise than to pltf. ahould. be given 


@ vory general meaning, & not neces- 
sarily the same meaning as that given 
to the word when used in connection | V. L. 
with breach of contract. 
consider whether or not de 
all the circumstances, sustained any 
real harm by reason of the injunc- 


to be assessed, except the opinion & judgment of a 
reasonable man. Thirdly, special damages are 
given in respect of any consequences reasonably 
or probably arising from the breach complained 
of (MARTIN, B.).—PREHN v. ROYAL BANK OF 
LIVERPOOL (1870), L. R. 5 Exch. 92; 391]. J. Ex. 
41; 21 L. T. 8380; 18 W. R. 463. 

‘Annotations —Mentd. Re Oriental Commercial Bank (1871), 
L. R. 12 Kq. 501; Larios v. Bonany y Gurety i873), 
L. R. 6 P. C. 346; Re General South Asierioan Co. 1877 
7 Ch. D. 637; Re English Bank of the River Plate, Ez p. 
Bank of Brazil, (1803) 2 Ch. 438 ; Banaue ie Populaire Do 
Bienne v. Cavé (1895), 1 Com. Cas. allis Chlorine 
Syndicate v. American Alkali Co. (90D: 17 T. L. R. 656 ; 
Barnett ». Hart (No. 1) (1903), 48 Sol Je 14; Wilson v. 
United Counties Bank, [1920] A. C. 

4. General damages.| — ‘‘ ae damages,”’ 
as 1 understand the term, are such as the law will 
presume to be the direct natural or probable con- 
sequence of the act complained of. ‘‘ Special 
damages,’’ on the other hand, are such as the law 
will not infer from the nature of the act. They 
do not follow in ordinary course. They are 
exceptional in their charactcr, &, therefore, they 
must be claimed specially & proved strictly 
(LORD MACNAGHTEN).-—STROMS BRUKS AKT. vt. 
HUTCHISON, [1905] A. C. 515; 74 L. J.P C. 130; 
93 L. T. 562; 21 T. L. R. 718; 10 Asp. M. I. C. 
138; 11 Com. Cas. 13, H. L. 


Annotations :—Mentd. Wertheim v, Chicoutimi Pulp Co., 
(1911] A. C. 301; Phosphate Mining Co. o Coronet 
Phosphate Co. v. Rankin, SEmour aan), 116 L. T. 211; 


atts, Watts v. Mitsui, [1917] A. C. 227; Montevideo 
a basa? bates Co. v. Clan Linc Steamers (1921), 37 


5. Special damages—Defined.|—Stroms Bruxks 

AKT. v. Hurcurtson, No. 4, ante. 
In contract or tort.] — Pitf. pur- 
chased champagne lying at deft.’s wharf at 
14s. per dozen, & resold it at 24s. to the captain 
of a ship about to leave England. Defts. refused 
to deliver the wince, & pltf. was unable to fulfil 
his contract, champagne of a similar quality not 
being procurable in the market. 
knowledge of the sale, or of the purpose for which 
pitf. required delivery of the champagne. In an 
action for the conversion :—HHeld: pltf. was 
entitled, as damages, to the price at which he had 
sold the champagne. 

In the case of contract special damages, reason- 
ably resulting from the breach of it, may be con- 
sidered within the contemplation of the parties. 
In case of trover it is not In general special damage 
which can be recovered but a special value attached 
by special circumstances to the article converted 
(per Cunr.).—FRANCE v7. GAUDET yecla L. R. 
6Q. B.199; 40 L. J. Q. B. 121; 19 W. R. 622. 
Annotations :—Retd. Horne v. Mid. Ry. (1873), LL. R. 8C. P. 

31; The Star of woe Orie? 1 P. D. Johnson tv. 

Hook (1883), 31_W. mene Atciboronen v. 

London & St. ethane” hocks Co., heen 2oroug v. 

Same, Diego Lopez, claimant (1 378), 26 W. R. 583 

Special damage.|—See Nos. 15, 301, post. 

7. Nominal damages — Defined — “A peg tq 
hang costs on.’’]—Nominal damages are a mere 
peg on which to hang costs. Nominal damages, 
in fact, mean a sum of money that may be spoken 
of, but that has no existence in point of quantit 
(MaAUrE, J.).—-BEAUMONT v. GREATHEAD (1846), 








tion.— VICTORIAN ONION: & PotTaTro 
GROWERS ASSOCN. v1. FURNIJAN, (1922) 
R. 819.—AUS. 

b. Special damages— Whether special 
inconvenience ca by obstruction of 
public right of way.}—Special incon- 
venience caused by obstruction of a 


The ct. will 
ft. has, in 


Defts. had no . 


Part J.—Derinitions, NATURE AND CLASSIFICATION. 


20. B. 494; 3 Dow. & L. 681; 15 L. J.C. P. 130; 
6 L. T. O. S. 297 3 185 EK. R. 1039. 
ions -—Refd. Thame v. Boast (1848 
wee e. Hopewell (1856), 11 Exch. 555 ; 
(1858), 3 ti & N. 540; Neville v. London ‘‘ Express ”’ 
Newspaper, [1919] A. C. 368 ; Soc. Des Hotels Le Touquet 
aris Plage ». Cummings, [1922] 1 K. B. 451. Mentd. 
on v. Gibson (1847), 8 L. T. O. S. 467; Nosotti v. 
L. J. ©. P. 81; Goodwin v. Cremer (1852), 
852), 12 C. B. 261; 


12 Q. B. 808; 
owens v. Moore 


P 
poor clgsi) 20 
e ’ 

180. B. 757; Randall v. Moon (1 

Tetley v. Wanless (1867), L. R. 2 Exch. 275; Laurie v. 
Scholefield (1869), 38 L. J. O. P. 290; ne v. Linthorpe 
Dinsdale Smelting Co. (1909), 101 L. T. 608. 


8. -|—Deft., an English lady, 
having in 1914 contracted in France a debt to 
pltfs. of 18,035 francs, undertook to pay that sum 
to them in France in French money before the end 
of that year. Deft. did not pay the money within 
the time specified, & in Nov., 1919, by which date 
the value of the French franc as expressed in 
English currency had heavily fallen, pltfs. com- 
inenced an action against her in [ngland on a 
specially indorsed writ claiming the amount of 
sterling which would have been the equivalent 
of 18,035 francs at the end of the year 1914. 
While the action was pending deft. went to France 
& paid in French money to the then hotel manager 
of pltfs. the sum of 18,035 francs. The manager, 
who did not know the amount of deft.’s debt, nor 
that an action had been begun, did not when 
taking the money intend to accept it in full satis- 
faction, & gave deft. a receipt as for money 
deposited with him. By French law interest is 
not payable on money due in the absence of an 
express agreement to pay it. Deft. then pleaded 
that after action brought she had sodiatied pltfs.’ 
claim by payment. On the question whether upon 
the facts above stated that plea had been estab- 
lished :—-Held: the debt, being payable in France 
in French currency, did not ccase to be a French 
debt by reason of its being sued for in England, & 
as, if the action had been brought in J‘rance, the 
payment made would have been a good discharge 
of the debt notwithstanding the depreciation of 
the French franc as expressed in English currency 
since the date when the money became duc, that 
payment must equally be a good discharge of the 
debt for the purposes of the English action; & 
plitfs. were entitled to recover no more than nominal 
damages for the non-payment at the due date, & 
the costs of action down to plea pleaded. 

Nominal damages in respect of the non-payment 
of a debt are a fond thing vainly invented “a 
mere peg on which to hang costs ”’ (ATKIN, L.J.).— 
SociktE DES HOTELS LE TovuquEer PARIs-PLAGE 
v. CUMMINGS, [1922] 1 K. B. 451; 91 L. J. K. B. 
288; 126 L. T. 513; 38 T. L. R. 221; 66 Sol. Jo. 
269, C. A. 

Annotations :—Reid. Re British American Continental Bank, 
Lisser & Rosenkranz’s Claim, [1923] 1 Ch. 276. Mentd. 
Fe British American Continental Bank, Credit General 
Liegeois’ Claim, [1922] 2 Ch. 589; Pocahontas Fuel Co. 


(Incorporated) v. Ambaticlos (1922), 27 Com. Cas. 148; Re 
Chesterman’s Trusts, Mott v. Browning, [1923] 2 Ch. 466. 


9. -]|— The owner of a chattel who 
is wrongfully 
substantial damages for the deprivation, though 
he may have incurred no out-of-pocket expenses 
consequent thereon. 




















eprived of its use may recover | 


‘‘ Nominal damages” is a_ technical phrase, ° 


which means that you have negatived anything 
like real damage, but that you are affirming by 
your nominal damages that there is an infraction 
of a legal right, which, though it gives you no 
right to any real damages at all, yet gives you a 
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legal right has been infringed. But the term 

‘* nominal damages ’’ does not mean small damages 

(LORD HALSBURY, C.). 

The whole region of inquiry into damages is one 
of extreme difficulty. You very often cannot even 
lay down any principle upon which you can give 
damages ; nevertheless it is remitted to the jury, 
or those who stand in place of the jury, to consider 
what compensation in money shall be given for 
what is a wrongful act. Take the most familiar 
& ordinary case: how is anybody to measure pain 
& suffering in moneys counted? Nobody can 
suggest that you can by any arithmetical calcula- 
tion establish what is the exact amount of money 
which would represent such a thing as the pain & 
sulfering which a person has undergone by reason 
of an accident. In truth, I think it would be 
very arguable to say that a person would be 
entitled to no damages for such things. What 
manly mind cares about pain & suffering that is 
past ? But nevertheless the law recognises that 
as a topic upon which damages may be given 
(LoRD ILALsBury, C.).—MEDIANA (OWNERS) v. 
JOMET (OWNERS, ETC.), THE MEDIANA, [1900] A.C. 
113; 69 L. J. P. 35; 821. T. 95; 48 W. R. 398; 
16 T. Tu. R. 194; 44 Sol. Jo. 259; 9 Asp. M. L. C. 
41, Hi. L. 

Annotations :--Apld. The Bodlewell, [1907] FP. 286. Refd. 
The Astrakhen, [1910] P. 172; The Tugela (1913), 30 
T. L. R. 101: Admiralty Comrs. v. Valeria S.S., [1922] 
2A. OC. 242. Mentd. The Kingsway, [1918] P. 344, 

10. Exemplary damages—Nature of.] — Anppis 
v. GRAMOPHONE C©o., Lrp., No. 1, ante. 

11. .}] — Damages given for ‘“ ex- 
ample’s sake ”’ are clearly punitive or exemplary 
in nature. In such an action there are three 
distinct heads of damage namely, (1) pecuniar 
loss; (2) compensation for wounded, feelings 
injured pride; (8) a sum of money of a penal 
nature in addition to the compensating damage 
given for either pecuniary or physical & mental 
suffering (McCARrbIg£,  .J.).— BUTTERWORTH v. 
BUTTERWORTH & JENGLEFIELD, COLLINS v. COLLINS 
& ITARRISON, BARRATT v. BARRATT & Fox, 
IIOWELL v. HOWELL & WALKER, ADAMS v. ADAMS 
& WARD, HLLWorRTHY v. ELLWortuy & LEDGARD, 
[1920] P. 126; 89 L. J. P. 151; 122 L. T. $04; 
36 T. L. R. 265. 

Annotations :-—-Refd. Ewer v. Ewer & Charlton (1920), 123 
L. T. 240. Mentd. Gibbs 7. Gibb: & Heathcote (1920), 
123 L. T. 206; Hensley v. Hensley & Nevin (1920), 122 
L. T. $14; Taylor v. Taylor & Kraft (1920), 123 L. T. 112; 
Gray v. Gce (1923), 39 T. L. R. 429. 

12. Liquidated damages — Defined.j — PItf. 
entered into a contract with deft., who was a 
builder, to sell him an estate for £70,000, which 
was to be expended by deft. in building on the 
estute. The contract contained numerous pro- 
visions, & amongst other things that a deposit of 
£5,000 should be paid by deft. into the tage 
to the joint account of pltf. & deft., of which 
£500 was to be paid on the exccution of the con- 
tract & the remainder within seven months. If 
pltf. could not make a good title the deposit of 
the £500 was to he returned, & pltf. was to pay 
deft. £5,000 as liquidated damages. & if deft. 








. should commit a substantial breach of the contract, 


either in not proceeding with due diligence to 
carry out the works, or in failing to perform any 
of the provisions of the contract, then & in either 
of such events the deposit of £5,000 should be 
forfeited, & if it had not been paid deft. should 
forfeit & pay to pltf. £5,000 by way of liquidated 


right to the verdict or judgment sbecause your : damages, & the agreement should be void & of no 


Oe a enna tent ae eene 


is not the actual wrongdoer, but is 


public right of way docs not constitute | founded on malice.}—The English 

opecial -— ROBINSON v. KELLY | doctrine of “exemplary damages’ | only responsible on the ground of 

(1913), 47 I. L. T. 248.—IR. which was founded on malice, cannot | respondeat superior.—BLACK v. NORTH 
c. Exemplary damages — Doctrine | apply to cases where the person sued | BRITISH RyY., [1908] 8. C. 444.—S8COT. 
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effect, & pltf. should regain possession of the 
estate ; but credit was to be given to deft. for all 
moneys actually expended; & it was provided 
that such breach should not be the consequence 
of a misconstruction of the meaning of any of the 
rovisions of the contract. Deft. did not pay the 
500 deposit, & altogether failed in carrying out 
the contract, & pltf. brought an action to recover 
£5,000 as liquidated damages :—Held: the con- 
dition of forfeiture was not intended to apply to 
the payment of the deposit of £500 which was to 
be paid on the execution of the contract, but to a 
substantial breach of any of the subsequent 
stipulations, & therefore the £5,000 was not to 
be regarded as a penalty but as liquidated damages, 
Be payment of which could be enforced against 
eft. 

Where a contract contains a condition for pay- 
ment of a sum of money as liquidated damages 
for the breach of stipulations of varied importance. 
none of which is for payment of an ascertained 
sum of money, the general rule is that the sum 
named is not to be treated as a penalty, but as 
liquidated damages. 

Where a sum of money is stated to be payable 
either by way of liquidated damages, or by way 
of penalty for breach of stipulations, all or some 
of which are, or one of which is, for the payment 
of a sum of moncy of less amount, that is really 
as penalty, & you can only recover the actual 
damage, & the ct. will not sever the stipulations 
(JESSEL, M.1R.). 

Liquidated damages means that it shall be 
taken as the sum which the parties have by the 
contract assessed as the damages to be paid, 
whatever may be the actual damage (Corron, 
L..J.).— WALLIS v. SMITH (1882), 21 Ch. 1). 243; 
ne a J. Ch. 115; 47 L. T. 389; 31 W. R. 214, 


Annotations “—Apld Barton v. Capewell Continental Patents 
20. (1893), 68 L..T. 857; Ward v. Monaghan (1895), 11 
. L. R. 529. Consd. Willson v. Love, [1896] 1 Q. 1. 
626; Pye wv. British Automobile Commercial Syndicate, 
[1906] 1 K. B. 425; Dunlop Pneumatic Tyre Co. v. New 
Garage & Motor Co., [1915] A. C. 79. Refd. General 
Credit. & Discount Co. v. Glegg (1883), 22 Ch. D. 549; 
Catton v. Bennett (1884), 51 L. T. 70; Law v. Redditch 
L. B., [1892] 1 FF B. 127; Stegmann v. O’Connor (1899), 
80 L. T. 234. entd. Re Russell, Son & Scott & Wallis 
(1885), 54 L. J. Ch. 948: Fe Russell, Son & Scott (1886), 
55 L. T. 71; Dewar v. Mintoft, [1912] 2 K. B. 3738. 


Distinguished from penalty.|—-See Part VL., 





post. 

18. Damages at large—Nature ape aa order 
to support an action for maliciously inducing 
persons to break their business contracts with 
tf. proof of specific damage need not be given ; 
it is sufficient to prove facts from which it may 
properly be inferred that some damage must 
result to pltf. from deft.’s wrongful acts. 

Under a contract. made between pltfis. & the 
committee of the London Stock Exchange, valuable 
information as to the prices of stocks & shares 
from time to time during the day was collected 
on the Stock Exchange, & supplied to pltfs., & 
printed on tapes & sheets of letterpress in their 
office. Deft., having surreptitiously obtained 
such information, published it in the same form 
before its publication by pltfs.:—Held:  pltfs. 
had a right of property at common law in the 
information, & were entitled to an injunction to 
restrain deft. from infringing that right by con- 
tinuing to publish it. 

A man who dves such a wrongful act as deft. 
has done lavs himself open to be told by the tri- 
bunal before whom he appears ‘‘ You have damaged 
pitf. You have done a contemptible & fraudulent 
act against him.’ In such a case the jury may 
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give any damages. It is not necessary to give 

proof of specific damage. The damages are 

damages at large (LORD HsHER, M.R.).—-EXCHANGE 

TELEGRAPH Co. v. GREGORY & Co., [1896] 1 Q. B. 

147; 65 J. J. Q. B. 262; 74 L. T. 83; 60 J. P. 

52; 12 T. L. R. 18, C. A. 

Annotations :—Consd. Summers v. Boyce & Kinmond caer) 
97 L. T. 505; National Phonograph Co. v. Edison-Bell 
Consolidated Phonograph Co., [1908] 1 Ch. 335. Refd. 
Fonning Film Service v. Wolverhampton, Walsall & Dis- 
trict Cinemas, [1914] 3 K. B. 1171; Goldsoll v. Goldman, 
[1914] 2 Ch. 603; Pratt v. British Medical Assocn., mote: 
ionhanee Telarraoh Co: D cuateal News ti 80712 we 
Snorte'& General -Tress Agency v. ** Our Dogs » Publishing 
Co., [1916] 2 K. B. 880. 

14. ——-_ ———.]—By an agreement dated 
Sept. 8, 1913, pltis. agreed to let a certain cine- 
matograph film to defts. for a period of one week 
for exhibition as to three days at the Strand 
Theatre, Wolverhampton, & as to the other three 
days at the Cinema de Luxe, Walsall. Defts. 
agreed not to exhibit or suffer to be exhibited the 
film or any part of it at any place other than the 
two above-mentioned theatres. Defts. in fact 
exhibited or suffered 10 be exhibited the film at 
places other than the two above-mentioned 
theatres & also announced their intention by means 
of posters & handbills circulated in or about the 
town of Bilston of exhibiting the film at a theatre 
called the Alhambra in that) town :—Jleld: in 
addition to pltfs.’ right to damages for the breach 
of contract, defts. by the advertising at Bilston 
had, within the meaning of Copyright Act, 1911 
(c. 46), s. 1 (2), authorised a performance of the 
work, & therefore there had been -an infringement 
by defts. of pltfs.’ copyright in the film within the 
meaning of the Act, s. 1, sub-sect. 2 for which pltfs. 
were entitled to recover damages under sect. 6. 

The damages are,in the language of Lorb EsHgEr, 
M.Rt., ‘at large,’ & therefore I can give what 
amount IT think right as if I were a jury (llor- 
RIDGE, J.).—-FENNING FILM SERVICE, LTD. v. 
WOLVERHAMPTON, WALSALL & District CINEMAS, 
Lrp., [1914] 3 K. B. 1171; 83 L. J. K. B. 1860; 
111 L. T. 1071. 

15. Special damage — Defined.]——In an action 
for words not actionable per se, but constituting 
an untrue statement maliciously published about 
pltf.’s business, which statement is intended or 
reasonably likely to produce, & in the ordinary 
course of things does produce, a general loss of 
business as distinct from the loss of particular 
customers, evidence of such gencral loss of business 
is admissible & sufficient to support the action. 

The term ‘ special damage,’’? which is found for 
centuries in the books, is not always used with 
reference to similar subject-matter, nor in the 
same context. At times, both in the law of tort 
& of contract, it is employed to denote that damage 
arising out of the special circumstances of the 
case which, if properly pleaded, may be super- 
added to the general damage which the law 
implies in every breach of contract & every 
infringement of an absolute right. In all such 
cases the law presumes that some damage will 
flow in the ordinary course of things from the 
mere invasion of pltf.’s rights, & calls it general 
damage. Special damage in such a context means 
the particular damage, beyond the general damage, 
which results from the particular circumstances 
of the case, & of pltf.’s claim to be compensated, 
for which he ought to give warning in his pleadings 
in order that there may be no surprise at the 
trial. But where no actual & positive right, 
apart from the damage done, has been disturbed, 
it is the damage done that is the wrong; & the 
expression ‘ special damage,’’ when used of this 
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damage, denotes the actual & temporal loss 
which has, in fact, occurred. The term “ special 
damage ’”’ has also been used in actions on the 
case brought for a public nuisance, such as the 
obstruction of a river or a highway, to denote that 
actual & particular loss which pltf. must allege 
& prove that he has sustained beyond what is 
sustained by the general public, if his action is 
to be supported, such particular loss being, as is 
obvious, the cause of action (BOWEN, L.J.).— 
RATCLIFFE v. EVANS, [1892] 2 Q. B. 5243 61 
L. J. Q. B. 535; 661. T. 794; 56 J. P. 837; 40 
W. R. 578; 8 T. L. R. 597; 36 Sol. Jo. 539, 
C. A. 

Annotations :—Consd. Royal Baking Powder Co. v. Wright, 
ee hae ae 18 R. P.C. 95; Shapiro v. La Morta (1923), 


40 T. 39. Refd. Hubbuck v. Wilkinson, Heywood & 
Clark, [1899] 1 Q@. B. 86; Lyne v. Nicholls (1906), 23 
T. L. R. 663; Barrett v. Associated Newspapers (1907), 


23 T. L. R. 666; Concaris v. Duncan, [1909] W. N. 51; 
Leetham v. Rank (No. 1) (1912), 57 Sol. Jo. 111: British 
Ry. Traftic & Klectric Co. v. C. KR. C. Co. & L. C. C., [1922] 
2K.3B. 260; Mentd. Mellin v. White, [18941 3 Ch. 276; 
Ajello v. Worsley, [1898] 1 Ch. 274: Allen v. Flood, [1898] 
A.C. 1; Weld-Blundell v. Stephens, [1920] A. C. 956. 
16. Particular damage.] — Special 
damage here means damage brought on the in- 
dividual complaining, which might be perhaps 
more properly styled particular damage, or ‘ a 
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special damage more than the rest of’? Her 
Majesty’s ‘‘ subjects,” & not that sort of damage 
only which may or may not ensue from the act 
done, but entitles pitf., when it does occur, to 
specific reparation in the form of damages (Lorn 
DENMAN, C.J.).—DOBSON v. BLACKMORE (1847), 
9Q. B. 991; 16L. J. Q. B. 233; 11 75. P. 601; 
11 Jur. 556; 115 EB. R. 1554. 

Annotations :-—Retd. Chamberlain v. West End of London & 


Crystal Palace Ry. (1862), 2 B. & 8S. 605. Mentd. Kidgill 
v. Moor (1850), 9 C. B. 364. 


Action for public nuisance—Ob- 
struction of highway.|—-See HiaHways, STREETS 
& BRIDGES. 

17. Trover.]|—In trover, damages may 
be given in respect of special damage, besides the 
value of the goods converted, if special damage be 
laid in the declaration. As where, in trover for 
carpenter’s tools, special damage was laid in 
respect of pltf., a carpenter, being hindered from 
working.—BODLEY v. REYNOLDS (1846), 8 Q. B. 
779; 157. J. Q. B. 219; 71L. T. O. S. 61; 10 
Jur. 310; 115 HK. R. 1066. 

& B. 772. 














Annotations :—Apprvd. Wood v. Bell (1856), 5 E. 
Refd. France v. Gaudet (1871), L. R. 6 Q. B. 199 


Prospective damages.|—Sce Nos. 77, 85, post. 
Continuing damages.|—-Scee Nos. 76, 82, post. 
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Sect. 1.—IN GENERAL. 


18. General rule.|—No damages can be yiven 
on an indictment.— SEELE’s CASE (1639), Cro. Car. 
557; 79 E. R. 1080. 

Annotation :—Mentd. Layton’s Case (1705), 11 Mod. Rep. 59. 
19. -]—‘‘ In all civil acts the law doth 

not so much regard the intent of the actor as the 

loss & damage to the party suffering.’’---BEssky v. 

OLLIOT & LAMBERT (1682), T.. Raym. 467; 83 

I. R. 244 5 sub nom. LAMBERT & OLLIOT v. BESSEY, 

T. Raym. 421; sub nom. Olniztr v. Bessey, 

T. Jo. 214; sub nom. OLLYETT v. BESSEY, cited in 

2 Lut. at p. 937. 

Annotations :—Refd. Scot v. Shepherd (1773), 2 Wm. Bl. 
892; Humphreys v. Cousins (1877), 46 L. J. Q. B. 438; 
Smith v. Kenrick (1849), 7 C. B. 515; Rylands v. Fletcher 
(1868), L. R. 3 H. LL. 330; Crowhurst. v. Amersham 
Burial Board (1878), 4 Kx. D. 5. Mentd. Goodwin v. 
Gibbons (1767), 4 Burr. 2107 ; Barker v. Braham & Nor- 
wood (1773), 2 Wm. Bl. 866; Badkin v. Powell (1776), 
2 ranas b 476; Henderson v. Preston (1888), 21 Q. B. 1. 
362; Demer v. Cook (1903), 88 L. T. 629. 

20. -—HEvery injury imports a damage, 
though it does not cost the party one farthing 
& it is impossible to prove the contrary; for a 
damage is not merely pecuniary, but an injury 
ar aie a damage when a man is thereby hindered 
of right. As in an action for slanderous words 
though a man does not lose a penny by reason of 
the speaking them, yet he shall have an action 
(Hot, C.J.).—ASHBY v. WHITE (1703), 2 Ld. 
Raym. 938; Holt, K. B. 524; 6 Mod. Rep. 45; 
1 Salk. 19; 3 Salk. 17; 92 E. R. 126; revsd. on 
other grounds (1704), 1 Bro. Parl. Cas. 62, H. L. ; 
subsequent proceedings (1705), 14 State Tr. 695. 


Annotations :—Consd. Drowe v. Coulton (1787), 1 East, 
ra n.; Burdett v. Abbot (1811), 14 East, 1; Tozer v. 
Child (1857), 7 E. & B. 7;. Bowen v. Hall (1881), 6 

- B. D. 333; Allen v. Flood, [1898] A. C. 1; Weld- 

lundell v. Stephens, [1920] A. C. 956. Refd. R. v. Paty 

(1704), 2 Ld. Raym. 1105; Kendall ». John (1708), 

Fortes. Rep. 104; Selwyn v. Honeywood (1 rea Y Mod. 
eB 


Rep. 419; Myddelton v. Wynn (1746), Willes, 597; 
re ee ee a 
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R. v. Montacute (1750), 1 Wm. Bl. 60; Chapman »v. 
Pickersgill (1762), 2 Wils. 145; Harman v. Tappenden 
(18Q1), 1 Rast, 555 ; Williams v. Mostyn (1838), 4M. & W. 
145; Hampden v. Macmullen (1843), 3 Notes of Cases, 
Supp. i; Pryeo v. Belcher (1847), 4 C. B. 866; Kmbrey 
vy. Owen (1851), 6 Exch. 353; King v. Rochdale Canal Co. 
(1851), 14 9. BB. 136; Er p. Mawby (1854), 18 Jur. 906; 
Nicklin v. iliams (1854), 10 Kxch. 259; Chaniberlain 
v. West End of London & Crystal Palace Ry. (1863), 2 
BR. & S. 617; Fotherby v. Met. Ry. (1866), lL. R. 2c. P, 
188; Smith wv. Thackerah (1866), L. R. 1 C. P. 564; 
Morgan v. Met. Ry. (1868), 37 L. J. C. P. 265; Metro- 
politan Board of Works v. ec tarretiihe (1874), L. R. 7 H. LL. 
243 ; Wood v. Woad (1874), L. R. 9 Exch. 190 ; Humphreys 
v. Cousing (1877), 46 L. J. Q. 1B. 438; Bradlaugh v. Erskine 
(1883), 47 L. T. 618; Ratcliffe v. Kvans, (1892) 2 Q. LB. 
024; Chaffers v7. Goldsmid, [1894] 1 Q. B. 186; Clark v. 
London General Omnibus Co., [1906] 2 K. B. 648; I. R. 
Comrs. v. Joicey (No. 1), [1913] 1 K. 3B. 445; Hammerton 
», Dysart, [1916] 1 A.C. 57; Neville v. London ‘‘ Express ”’ 
Newspaper, [1919] A. C. 368; Simmonds v. Newport 
Abervarn Black Vein Steam Coal Co., [1921] 1K. B. 616. 
Mentd. R. v. Loggen & Froome (1718), 1 Stra. 73; R. v. 
Midhurst Borough (1750), 1 Wils. 283; R. v. Pasmore 
(1789), 3 Term Rep. 199; Schinotti ». Bumsted (1796), 6 
Term Rep. 646; Tewkesbury Corpn. ». Diston (1805), 
6 East, 438; Cullen v. Morris (1819), 2 Stark. 577; Stock- 
dale v. Hansard (1839), 9 Ad. & Kl. 1; Ferguson v. Kin- 
noull (1842), 9 Cl. & Fin. 251; Harnett v. Maitland (1847), 
16M. & W. 257; RR. v. James (1850), 3 Car. & Kir. 167; 
Crouch v. L. & N. W. Ry. (1854), 14 C. LB. 255; Waite 
v. N. E. Ry. (1859), E. B. & E. 728; Basébé v. Matthews 
(1867), L. R. 2 GC. P. 684: Dalton ». Angus (1881), 6 App. 
Cas. 740; Spaight v. Tedcastle (1881), 44 L. T. 589; 
Mills v. Armstrong, The Bernina (1888), 13 App. Cas. 1; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


21. -J]—(1) An action on the case may be 
maintained for the breach of a mere implied 
contract, & without proving special damage. 

(2) Thereis an implied contract between a banker 
& each of his customers, that the former will pay 
the cheques of the latter upon presentment, 
provided the money be paid into his office in such 
time as that his clerks may reasonably be required 
to know the fact. Where money was paid in a 
few minutes before eleven o’clock, & ten minutes 
before three, a cheque was presented & was refused 
payment for want of sufficient assets, the clerk 
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PART II. SECT. 1. 


18 i. General rule.|}—As a general 
Ram v. SHIB DaT (1882), I. L. R. 5 All. 238. 


J.—VOL. XVII. 


principle, compensation must be commensurate with the injury sustained.—NalT 


G 
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who refused not being aware of the payment that 
morning :—Held: the customer was entitled to 
maintain an action against the banker & to have 
@ verdict for nominal damages, although he did 
not prove that the refusal had caused him any 
actual damage. 

(3) Wherever there is a breach of contract or any 
injury to the right arising out of that contract, 
nominal damages are recoverable (PARKE, J. ees 
MARZETTI v. WILLIAMS (1830), 1 B. & Ad. 415; 
ae n.; 9L. J.O.S. K. B. 42; 109 E.R. 


Annotations :—A8 to (1) Consd. Boorman v. Brown (1842), 
3 Q. B. 511. Refd. tee v. Jay (1831), 7 Bing. 41 
vue if qniech (1843) Q. B. 566; Woods »v. rinnis 
(1852), 16 Jur. 936; Rolie wv. Steward (1854), 14 GC. B. 
595; Swinfen v. Chatmstord (1860), 2 Ll. T. 406; Steljes 
v. Tngram (7908),18 R. 534. Asto (2) Refd. Godefroy 
vw. Jay ar Tae 413: Bushell v. Beavan (1834), 
1 Bing. yo: Boorman v. Brown (1842), 3 Q. B. 6113 
Re W ae, Ex p. Atkins (1842), 3 ous D. & De G. 103; 
Clifton v. Hooper ot 6 Q. B. 468; Westaway v. 
Frost (1848), 17 L. Q. B. 286; Beckham v. Drake 
(1849), 2 H. L. Cas. a9" Bell v. Carey (1849), 8 © B. 
887; Ite Gibson & Sturt "Re St. Alban’s Bank (1850), ee 

L. T. O. 8. 95: Rand v. Moon (1852), 12 C. 

Churchill v. legen (1844), 2 Gc. L. R. 1509; 

Steward (1854), 14 C. B. 595; Dent v 


Bp oe 
Tur pin (1 Sone 


2 John. & H. 139; Hyde v. “Baier (1868), 1 18 L. T. 203; 
Prehn v. Royal Bank of Liverpvol (187), L Jt. 5 Kt xch. 
92; Larios v. Bonany y Gurety (1873), L. R.5P.C. 346; 


Re ’Gencral South American Co. (1877), 47 Lb. J. Ch. 67; 
Cole ». Christie, Manson & Woods (1910), 26 T. lL. R. 469 3 
Turpin v. Victoria Palace (1918), &8 L. J. K. LB. 569; 
Neville ». London ‘* Express ”’ bide ant f1919j A.C. 
3683; Wilson v. United Counties Bank, {1920] A. C. 102. 
‘As to (3) Reid. Fray v. Voules (1859), 1 KK. & EK. 839. 
Generally, Mentd. Gould v. Olver (1840), 2 Man. & GC. 
208; De Medina v. Grove (1847), 10 Q. B. :72;3 Robarts 
». Tucker (1851), 20 L. J. Q. B. 2703; Bonon ev. Backhouse 
(1859), 5 Jur. N. 8. 1845; Emanuel v. Robarta (1868), 
0B. &S.1213; Re Thollusson, Ex p. Abdy, [1919] 2 K. B. 


735. 

22. .|-—Pitfs. sent goods to defts. to be 
warehoused & delivered to pltf.’s order only. 
Defts. delivered the goods to the order of G., 
who was pltf.’s agent, for some purposes, but not 
authorised by them to give delivery orders. <A few 
days afterwards pltfs. sent defts. orders for the 
dclivery of the goods to certain purchasers who 
indorsed the orders over to G. Pits. having been 
unable to obtain payment for the goods sued defts. 
for the full value of them :—-Held: pltfs. were 
entitled to nominal damages for a conversion of 
the goods by defts. 

I think that the unauthorised act, whether it be 
& conversion, or whether it be a breach of contract, 
or a breach of duty did -vest the right of action, & 
for this reason that the law presumes a damage 
in respect of that: unlawful act (TuEsicEr, T...J.).—- 
Ifiornt v. Lonnon & NorTH WESTERN Ry. Co. 
(1879), 4 Ex. D. 188; 48 L. J. Q. B. 545; 40 
L. T. 674; 27 W. R. 778, C. A. 

23. ———.|—_Ilf._ in an action for wrongful 
detention by one man of that which belongs to 
another, there be no substantial loss at all sustained, 
but the mere denial of the right, which right is 
vindicated in the course of the action, in such a 
case, there being no pecuniary damago sustained, 
no pecuniary compensation is given, & nominal 
damages will be enough; but if a substantial loss 
has been suffered in consequence of the wrongful 
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PART II. SECT. 2. 


25 i. Couri of equity——Whether specific 
performance refused.}—In cases where, 
Trine to Equity Act, 1880, the ct. 
would refuse specitic performance & 
leave pltf. to his remedy at law, the 
ct. now has power under sect. 4 of 
above Act to award damages,— 
CRAMPTON v. FOSTER (1897) 18 
N. Ss. WwW. Eq. 136.—AUS. 


25 ii. ——.}—Under Adminis: | 


tho rights of 
agreement ; 


22 Gr. 445.—CAN. 
25 ili. 





tration of Justice Act, 1873, 8. 32, ‘the | 25 iv. —— 
ct. of chancery has co nisgance of ull 
arties arising out of an 
if either is entitled to 
damages, the ct. should ascertain them, 
& for that purpose a reference may be 

ted in a suit for specific per- 
formance.—CABSEY v. 


sae, OT 
PERRY (1876), 2 A.R.195; 38.0. BR. 
356.-—CA 


DAMAGES. : 


act, what those who have to redress the wronj; 
ought to do is to give compensation for the loss 
(BowEN, L.J.).—WILLIAMS v. PEEL RIVER LAND 
& MINERAL Co., Lrp. (1886), 55 L. T. 689; 3 


T. L. R. 76, C. A. 
Annotations Con Dreyfus wv. Peruvian Guano _ Co. 
London Joint 


sd. 
(1889), 42 Ch. D. 66. efd. Simmons v. 
Stock Bank, Little v. London Joint Stock Bank, Baten 
1 Ch. 270; ‘Peruvian Guano Co. ». Dreyfus, [1892] A 
166 ; Shaw v. Holland, [1900] 2 Ch. 305. 


24. Pain & suffering.) — MEDIANA 
(OWNERS) ?. COMET (OWNERS, ETC.), THE MEDIANA, 
No. 9, ante. 

Damage—-Injuria absque damno.]—<See ACTION, 
Vol. I., p. 29, Nos. 231, 232. 

Damnum absque injuria.J—Sec AcTION, 
Vol. L, pp. 29-35, Nos. 233-274. 








Sect. 2.—JURISDICTION TO AWARD. 


25. Court of equity—-Where_ specific per- 
formance refused—Breach of contract to advance 
money.|—-A Gibraltar firm entered into a contract 
with B., in Spain, in consideration of certain 
property having been transferred to them, to open 
a credit in his favour to the extent of $9,400, & 
to honour his drafts to that amount. After ad- 
vancing him some sums of moncy, they refused to 
accept a bill for $1,000 drawn upon them by him, 
& subsequently refused to make any further 
advances. Proceedings in equity were thereupon 
commenced by him in the Supreme Ct. of Gib- 
raltar to enforce a specific performance uf the 
contract, & to obtain an award of damages under 
Chancery Amendment, Act, 1857 (c. 27), for the 
non-performance of the contract :--Held: a Ct. 
of Equity will not decree the specific performance 
of a mere agreement to advance money. More- 
over, that that being so, it has no jurisdiction to 
award damages. 

On its being contended that the cause of action 
would be merely the breach of an agreement to 
pay a sum of money, & that accordingly nothing 
could be recovered by way of damage but the 
principal money contracted to be paid & interest : 
-~Held: inasmuch as the contract was a special 
one, whereby the firm became bound to honour, 
out of moneys agreed to be placed by them to his 
credit, the drafts of B. up to a certain amount, 
he was entitled to general & substantial damages 
for the breach of it.—Latlos v. BONANY Y GURETY 
(1873), L. R. 6 P. C. 346, PP. C. 

Annotations :—Mentd. He Gencral South American Co. 

(1877), 47 L. J. Ch. 67; Western Wagon & Property Co. 


». West, [1892] 1 Ch. 271; South African Territorics v 
Wallington (1897), 76 L. T. 520. 


In lieu of injunction.]—See INJUNCTION. 
In Meu of specific performance.|—Sec SPECIFIC 
PERFORMANCE. 


SEcT. 3.—RESTITUTIO IN INTEGRUM. 


26. General rule—Applicable to all wrongful 
acts.|—The damages recoverable from a wrofig- 
doer in cases of collision at sea must be measured 





25 i .}—Mar v. 

Bee (1842), 3 Dr. & War. 125 IR: 

d. Limitation of jurisdiction— 

| Division Courts. | ag ok nee ee v. WARREN 

(1860), 6 U. Cc. L. J. O. S. 116.—CAN. 
H 


e. Power of single judge.}—A 

HANLON (1875), | single judge has power to assess 
damages during term as well as in 

TANDLY v. | vacation. — MARITIME BANK or 


DOMINION OF CANADA v. MCKEAN 
(1883), 22 N. B. R. 526.—CAN, 
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according to the ordinary principles of the common 
law. Cts. of Admlty. have no power to give more, 
they ought not to award less. Speaking generally 
as to all wrongful acts, whatever arising out of 
tort or breach of contract, the English law only 
adopts the principle of restitutio in integrum sub- 
ject to the qualification or restriction that the 
damages must not be remote, that they must be, 
in other words, such damages as flow directly & 
in the usual course of things from the wrongful 
act. Tio these the law superadds in the case of a 
breach of contract, or, to speak according to the 
view taken by some jurists, the law includes under 
the head of these very damages, where the case 
is one of breach of contract, such damages as may 
reasonably be supposed to have been in the con- 
templation of both parties at the time they made 
the contract as the probable result of its breach. 
With this single modification or exception, which 
is one that applies only to cases of breach of 
contract, the English law only permits the recovery 
of such damages as are produced immediately & 
naturally by the act conplained of (BOWEN, L.J.).— 
THE ARGENTINO (1888), 13 P. D. 191; 58 L. J. P. 
1; 59 L. T. 914; 37 W. BR. 210; 6 Asp. M. L. C. 
348, C. A.; affd. sub nom. GRACIE (OWNERS) v. 
ARGENTINO (OWNERS), THE ARGENTINO (1889), 14 
App. Cas. 519, H. L. 


Annotattons :—Consd. H.M.S. London, [1914] P. 72; Quirk 
v. Thomas, [1916] 1 K. B. 516; The Kingsway, [1918] 
P. 344. Refd. The Racine, [1906] P. 273; The Bodlewell, 
{1907] P. 286; The Philadelphia, [1917] P. 101; Spalding 
v. Gamage (1918), 35 R. bP. C. 101; The Veraston, [1920] 
P. 12; Wilson v. United Counties Bank, [1920] A. ©. 
es ; Admiralty Comrs. v. S.S. Valeria, [1922] 2 A. C. 


Elliott Steam Tug Co. ». Shipping Controller, [1922] 
1K. B. 127. Mentd. The City of Lincoln (1889), 15 P. D. 
15; Cas. 438; The 


The City of Peking (1890), 15 App. 
$02 § Law 


Walter D. Wallet, [1893] P. helbourne ». 
Investment. & Insce. Corpn., [1898] 2 Q. B. 626: The 
Kate, [1899] P. 165; Remorquage & Hélice (Soc. Anon.) 
v. Bennetts, (1911) 1 K. B. 243; Griffith v. Clay, [1912] 


2 Ch. 291; Cointat v. Myham, [1913] 2 K. B. 220; 
jolia S.S. v. Volturno S.S., {1921] 2 A. C. 544; The San 
Onofre, [1922] P. 243; The Zelo, [1922] P. 9. 

27. Application of rule—In_ tort.J--In an 


action against the hundred of Broxtowe, for the 
felonious demolition of Nottingham Castle, the 
principle on which the damages should be cal- 
culated is ‘‘ how much would restore the place to 
its situation just before the felonious attack was 
made’’? & the questions, whether the party 
injured is likely to restore it, or whether from its 
non user, it was of comparatively less value, are 

uestions which ought not to be taken into con- 
sideration. NEWCASTLE (DUKE) v. BROXxTOWE 
LIUNDRED (1832), 4 B. & Ad. 273; 1 Nev. & M. K. B. 
598; 2L.J.M.C.47; 110 B. R. 458. 


Annotations :—Consd. Yates v. Dunster (1855), 11 Exch. 15. 
Refd. Hadley v. Baxendale (1854), 23 L. T. O. S. 69; 
Wednesbury Corpn. v. Lodge Holes Colliery Co., [1907] 
1K.3B.78. Mentd. Crease v. Barrett (1835), 1 Cr. M. & R. 
919; Dunraven v. Llewellyn (1850), 15 Q. B. 791; Shedden 
v. Patrick (1860), 2 Sw. & Tr. 170; Joyner v. Weeks, 
(1891) 2 Q. B. 31; Evans v. Merthyr Tydvil U. D. C. 

(1898), 79 L. T. 578; Mercer v. Denne, [1905] 2 Ch. 538. 


28. -|—The principle upon which 
this ct. proceeds in all matters of this kind is a 
‘ restitutio in integrum”; in other words, the 
principle of replacing the party who has received 


Held: 














PART II. SECT. 3. 


80 i. Application of rule—In con- | had been 


ee 


pltfs. were entitled to be put 
in the same position as if the contract 
performed.— BRUNSWICK 


83 


the damage in the same position in which he would 
have been, provided the collision had not occurred. 
Where an injury is committed by one individual 
to another, either by himself or his servant, for 
whose acts the law makes him responsible, the 
party receiving the injury is entitled to an in- 
demnity for the same (Dr. LUSHINGTON).—THE 
CoLtumMBuUs (1849), 3 Wm. Rob. 158; 6 Notes of 
Cases, 671; 13 Jur. 285. 


Annotations :—-Consd. The Cuue (1856), Sw. 23; The 
Argentino (1888), 13 P. D. 191; The Kate, [1899] P. 165. 
efd. Harrison v. R. (1852-6), 10 Moo. P. C. C. 202; 
The Racine, [1906] P. 273; The Philadelphia, [1917] 
P. 101. Mentd. The Linda (1857), 30 L. T. O. S. 234; 
British Columbia Saw-Mill Co. v. Nettleship (1868), 


L. R. 3 C. P. 499 
29. .]—I do not think there is any 

difference of opinion as to its being a general rule 

that, where any injury is to be compensated by 
damages, in setting the sum of money to be given 
for reparation of damages you should as nearly as 
possible get at that sum of money which will put 
the party who has been injured or who has suffered 
in the same position as he would have been in if 
he had not sustained the wrong for which he is 
now getting his compensation or reparation 

(LORD BLACKBURN).—LIVINGSTONE v. RAWYARDS 

JOAT. Co. (1880), 5 App. Cas. 25; 42 L. T. 334; 

44 J.P. 392; 28 W. R. 357, H. L. 

Annotations :—Refd. Taylor _v. Mostyn (1886), 33 Ch. D. 
226; Peruvian Guano Co. v. Dreyfus (1887), [18082] 
A. ©. 170, n. Mentd. Tucker v. Linger (1882), 46 L. T. 
198; Whitwham v. Westminster Brymbo Coal & Coke 
Co., [1896] 2 Ch. 538; Bulll Coal Mining Co. v. Osborne, 
yee) A. C. 351; He A. B. (No. 2), [1900] 2 Q. B. 429; 

den v. N. i. Ry., [1907] A. C. 400. 

30. In contract./—As to the damages 
which pltf. is entitled to recover, the rule of the 
common law is, that a party who has sustained loss 
by reason of a breach of contract is, with respect 
to damages, to be placed in the same situation as 
he would have been in if the contract had been 
performed (PARKE, B.).—ROBINSON 7. HARMAN 
(1848), 1 Exch. 850; 18 L. J. Ex. 202; 13 L. T. 0.8. 
141; 154 K. R. 363. 

Annotations :—Consd. Sikes v. Wild (1861), 1 B. & 8. 587. 
Apld. Lock v. Furze (1866), L. R. 1 C. P. 441; Engell ». 
Fitch (1869), L. R. 4 Q. B. 659; Abrahams v. Reliach, 
[1922] 1 K. B. 477. Refd. Pounsett v. Fuller (1856), 

Godwin . Francis (1870), 39 L. J. CG. P. 

121; Bain v. Fothergill (1874), L. R. 7 WH. L. 158; Wigsell 

v. School for Indigent Blind (188%), 8 Q. B. D. 357; 

Quirk v. Thomas, [1916] 1 K. B. 516; Watts, Watts ». 

Mitsui, [1917] A. C. 227; Montevideo Gas & Drydock 

Co. v. Clan Line Steamers (1921), 37 T. L. Rh. 544. entd 

Stranks v. St. John (1867), L. Wt. 2 C. P. 3763; Joyner v. 

Weeks, [1891] 2 Q. B. 31. 

31. |—Pltf., being in possession 
under an old lease, had an interesse termini under 
a reversionary lease of the same premises from 
the same lessor. Before the expiration of the 
original lease, V., claiming under the Jessor by a 
good title, repudiated the reversionary lease, & 
subsequently granted to pltf. a lease for a shorter 
term at an increased rent. :—Held: the ordinary 
rule of law, that on a breach of contract that person 
injured is entitled to be put in the same position 
as that in which he would have been had the 
contract been fulfilled, applied.—Lock v. FURZE 
(1866), L. R. 1 C. P. 441; Har. & Ruth. 379; 365 


(1914), C. i D. 995.—S. AF. 
380 iv. —— ——.}—The sufferer, by a 
breach of contract to supply a cuom- 
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tract.}—Damages for a breach of | BALKE COLLENDER CO. OF CANADA, dit not rocurable elsewhere 
covenant apart from nominal damages, | LTD. v. FALSETTO (1915), 9 O. W. N. onal be mlaged in the position he 
a such sum as will put the covenantee | 27.—-CAN. would have occupied had the contract 
n the same pecuniary position as if 30 fii. ——~—.}—The general in- ' been performed so far as that can be 





there had been no breach.—MERE- 


WETHER v. SOOTTISH AUSTRALIAN 

MINING Co., LTD. (1907), 4 C. L. R. should be 

953.—AUS. as he wo 
80 fi. ———.}—In an action for | tract 





damages for breach of contract :— 


tention of the law in giving 

for breach of contract is that pltf. 
laced in the same 

d have been in if the con- 
been performed.—TWEE- 

SPRUIT Davises, LTD. v. MICHELSEN 


done by the payment of moncy & 
without undue hardship to the de- 
faulting party.—VIcTORIA FaLis & 
TRANSVAAL owER Co., LTD. ¥». 
CONSOLIDATED LANGLAAGTE. MINES, 
LTD. (1915), App. D. 1.—S. se 

G 


damages 
osition 


84 


Sect. 3.—Restilutio in integrum. Sect. 4.] 


L. J. ©. P. 141; 15 L. T. 16); 380 J. P. 7433; 14 
W. R. 403, Ex. Ch. 
Annotations :—Retd. Wigsell v. School for Indigent Blind 


(1882), 8 Q. B. D. 357.; Grosvenor Hotel Co. v. Hamilton, 
1894] 2 2. B. 836. entd. Wall v. City of London Real 
70. (1874), 30 








roperty L. T. 53; Wallis v. Hands, [1893] 
2 Ch. 75. 
32. |—fRestitutio in integrum can 


be had only where the party seeking it is able to 
put those against whom it is asked in the same 
situation as that in which they stood when the 
contract was entered into (LORD CRANWORTH).— 
WESTERN BANK OF SCOTLAND ¥. ADDIE, ADDIE v. 
WESTERN BANK OF ScornANpD (1867), L. R. 1 
Sc. & Div. 145, H. L. 


Annotations :-—Refd. Houldsworth v. City of Glasgow Bank 
(1880), 5 App. Cas. 317; Adam v. Neowhiggzing (1888), 
13 APR, Cas. 308; Armstrong v. Jackson, [1917] 2 K. B. 
822. entd. Jte Overend, Gurney, Oakes v. Turquand & 
Harding, Pock v. Turquand & Harding (1867), L. R. 2 HH. L. 
325; Swift v. Winterbotham (1873), 42 L. J. Q. B. 111; 

Mackay v. Commercial Bank of New Brunswick (1874), 

L. R. 5 P. C. 394; Blake v, Albion Life Assce. Soc. (1878), 

4C. P. D. 94; Erlanger ». New Sombrero Phosphate Co. 

oe 3 App. Cas. 1218; Weir v. Barnett (1878), 38 
. T. 929; Chapleo v. Brunswick Benefit Bldg. Soc. 

(1880), 5 C. P. D. 331; Newlands v. National Employers 

Accident Assocn. (1885), 54 L. J. Q. B. 428; Capel v. 

Sim’s Ships Compositions Co. (1888), 57 L. J. Ch. 713; 

Derry v. Pock (1889), 14 App. Cas. 337 ; Fyne v. Anglo- 

Italian Hemp Spinning Co., [1896] 1 Ch. 178; Salomon 

v. Salomon, Salomon v. Salomon, [1897] A. C. 22; Hambro 

v. Burnand, (1903) 2 K. B. 399; Citizens Life Assce. 

. owe [1904] A. C. 423; Lloyd v. Grace, Smith, [1912] 


83. —— ——.]—The general intention of the 
law in giving damages for breach of contract is 
that pltf. should be placed in the same position 
as he would have been in if the contract had been 
performed.—WERTHEIM v. CHICOUTIMI PULP Co... 
[1911] A. C. 301; 807. J. P.O. 913 101 L. TT. 
226; 16 Com. Cas. 297, P. C. 


Annotations :—Consd. British Westinghouse Electric & 
Manufacturing Co., v. Underground Electric Kys. of 
London, [1912] A. C. 673. Apld. Taylor». Bank of Athens, 
Pinnock v. Bank of Athens (1922), 91 L. J. K. 3B. 776. 
Refd. Williams v. Agius, [1914] A. C. 510; Hill ». Showell 
(1918), 87 L. J. K. B. 1106; Slater v. Hoyle & Smith, 
[1920] 2 K. B. 11. 


34. .|—The general rule in the case 
of contract is that pltfs. by way of damages are 
entitled to be put in the same position as they 
would have been if the contract had been com- 
pleted (NEVILLE, J.).—te Vic Min., Lrp., [1913] 








DAMAGES. 


1 Ch. 183; 82 L. J. Ch. 117; 108 L. T. 25; 57 
Sol. Jo. 211; affd., [1913] 1 Ch. 465, C. A. 
nee :—Consd. Hill v. Showell (1918), 87 L. J. K. B. 


35. Qualification of rule— Remoteness of 
damage.|—THE ARGENTINO, No. 26, ante. 

ra to remoteness of damage.]|—-See Part III., 

ost. 
= —-— Contract for sale of land.]—See SALE OF 
LAND. 

See, also, Nos. 291-306, post. 


SrecT. 4.— WHETHER PROOF OF ACTUAL 
DAMAGE ESSENTIAL. 


36. General rule—Presumption of damage— 
On injury to right.|—AsHByY v. WHITE, No. 20, 
ante. 

37. ones an injury is 
done to a right, actual perceptible damage is not 
indispensable as to the foundation of an action, 
but it is sufficient to show the violation of the right, 
& the law will presume damage.—EMRBREY v. 
OwEN (1851), 6 Exch. 353; 20 L. J. Ex. 212; 
17 L. T. O. S. 79; 15 Jur. 683; 155 E.R. 579. 
Annotations :—Consd. Brundsen v. Humphrey (1884), 14 

Q. B. D. 141. Refd. Nicklin v. Wiliams (1854), 10 Exch. 

259; Neville » London ‘‘ Express’? Newspaper, [1919] 

A.C. 368. Mentd. Dickinson v. Grand Junction Canal Co. 

(1852), 7 Exch. 282 ; Northam »v. Hurley (1853), 1 E. & B. 

665; Sampson v. Hoddinott (1857), 1 C. B. N. S. 5903 

*hasemore v. Richards (1859), 7 H. L. Cas. 350 ; Stockport 

Waterworks Co. ». Potter pieGE 3H. & C. 300; Nuttall 

v. Bracewell (1866), 36 L. J. Ex. 1; Grand Junction Canal 

v. Shugar (1871), 24 L. T. 402; Fennington ». Brinsop 

Hall Coal Co. (1877), 41 J. P. 758 ; Orr Rwing v. Colquhoun 

(1877), 2 App. Cas. 839; Pennington v. Brinsop Hall Co. 

(1877), 5 Ch. D. 769; Angus v. Dalton & H. M. Works & 

Public Buildings Comrs. (1878), 40 I.. T. 605; Sandwich 

v. G. N. Ry. (1878), 10 Ch. D. 707; Kensit v. G. EK. Ry. 

(1883), 23 Ch. D. 566: Ormerod v. Todmorden Joint 

Stock Mill Co. (1883), 11 Q. B. D. 155 ; Withers v. Purchase 

(1889), 60 L. T. $19; Bradford Corpn. v. Ferrand, [1902] 

2 Ch. 655; McCartney v. Londonderry & Lough Swilly 


Iy., 11904] A. C. 301; Sharp v. Wilson, Rotheray (1905), 
931. T. 155. 


38. Whether proof of actual damage essential 




















—Breach of contract.|—MARZETTI v. WILLIAMS, 
No. 21, ante. 

39. Procuring breach of  contract.|— 
EXCHANGE TELEGRAPH Co. v. GREGORY & Co. 
No. 13, ante. 

40. |—A contract by B. to buy 


special goods from A. on the condition of not 
reselling, except to certain persons, at less than a 





PART II. SECT. 4. 


36 i. General rule—Presumption of 
dumage—On injury to right.)-—VPlttfs. 
were unable to prove any spccific 
substantial damage :—Jleld: entitled 
to nominal damages at  least.— 
BRIGHTON VILLAGE v. AUSTON (1892), 
19 A. R. 305.—CAN. 


36 ii. ———, ]— Where thero 
is invasion of right, the law infers 
damagos, & the fact that pitf. has not 
shown what pecuniary damages were 
sustained is no answer to claim for 
damages.—RAINY RIveER Co. 4%. 
Watrous Istanp Boom Co. (1914), 
17 D. L. R. 850.—CAN. 


38 i. Whether proof of actual damage 
essential—Breach of contract.}—In an 
action for breach of contract it is 
incumbent on pitf. to prove damages.— 
eo v. GARRISON (1843), 6 O. S. 626.— 


38 iv. -—— 








88 vi. 
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38 vii. 
d 








(1910), 8 E. L. R. 45.—CAN., 


--~-Where 3 _ defts. 
counterclaimed for breach of contract 
but furnished no particulars & offered 
no proof of damage :—eld: 
were entitled to damages.—BLUE +. 
waLine (1915), 43 N. B. R. 3807.— 





88 v. ——— ——-, 
WALKER, [1917] 2 W. 
CAN. 


brought for breach of covenant, pltf. 
giving no evidence of any actual 
damage sustained by 
he was entitled to damages sustained 
i cde h tala gatas of the hes eae 

ONEGAL (MaRQUIS 
dears IC. L. R. 434; 5 Ir. Jur. 





-J—In all cases where 
are claimed for breach of 








38 viii. ——.};~—In an action 
brought not to establish a right nor in 
respect of an injuria involving con- 
tumelia or insult, but merely for the 
purpose of recovering damages for an 
injuria, pitf. must prove the actual 
damages  sustained.—EKDWARDS  v. 
Hypk, [1903] T. 8. 381.—S. AF. 

38 ix. -}—When an action 
on contract is brought solely for 


they 











SINCLAIR v. 


W. R. 321.— | damages & not to establish any right 
pitf. must prove that he has actually 
—~-.}—In an action | sustained damage & in the absence 


of such proof he will not be entitled 
to nominal damages.—STEENKAMP wv. 
JURIAANSE, [1907] T. S. 980.—S. AF. 

38 x. .}+—Where pltf. fails 
to prove the actual extent of his loss, 
he can recover only either nominal 
damages, or otherwise the lowest 
amount indicated by the evidence.— 
EMSLIE v. AFRICAN MERCHANTS, LTD., 
{1908) E. D. L. 82.—S. AF. 


him :—J/leld : 














38 il. -}—In an action on | contract, if the breach of contract is 88 xi }--A mere technical 
& pond aenete gare fails to prove ae roved, although the amount of | breach of contract where there is no 
ac ne t gee te al a pele u mage suffered may not be proved evidence at all of any loss or damage 
sar Wi no 1802) 38 rit R rr yeaa it is the duty of tho ct. to give nominal | whatever having been sustained w 
he ONALD ( , » RR. 484, damages.— RIDDIFORD v. MoNnRaD | not entitle pitf. to nominal damages.— 


$8 iil, ——- ——.}—Crowz v. Coucu N.Z. 


BROTHERS (1901), 22 N. Z. L. R. 143. 


SOLOMON v. THE ALFRED LODGE, [1917] 
Cc. P. D. 177.—S. AF. 


Part II.—Ru Les AND PRINCIPLES IN AWARDING DAMAGES. 


fixed minimum price is not such a contract as will 

render C., who induces or procures B. to commit 

a breach of it, liable to an action of tort at the 

instance of A. In cases where an interference with 

a contractual relation is actionable substantial 

damage must be proved. 

It is indisputable, I think, that damage is the 
gist of actions such as the present ; that in order to 
succeed & make a good case for either damages 
or an injunction, damage must be proved, not 
indeed, damage in detail or special damage in the 
narrow sense of that epithet, but actual damage 
(KENNEDY, L.J.).—NATIONAL PHONOGRAPH CO., 
Lip. v. EDISON-BELL CONSOLIDATED PHONOGRAPH 
Co., Lrp., [1908] 1 Ch. 335; 77 L. J. Ch. 218; 
98 L. T. 291; 24 T. L. R. 201, C. A. 

Annotations :—Mentd. British Cash & Parcel Conveyors v. 
Lamson Store Service Co., (1908) 1 K. B. 1006; Stott v. 
Gamble, [1916] 2 K. B. 504; Pratt v. British Medical 
Assocn., [1919] 1 K. B. 244. 

41. -|—-Damages are essential to the 
right of action which a covenantee has against one 
who induces his covenanter to break his contract. 
Where the breach which has been procured would 
in the ordinary course inflict damage on pltéf., pltf. 
may succeed without proof of particular damage. 
GOLDSOLL v. GOLDMAN, [1914] 2 Ch. 603; 84 L. J. 
Ch. 63; 112 L. T. 21; 59Sol. Jo. 43; affd. on other 
grounds, [1915] 1 Ch. 292, C. A. 

Annotations :—Mentd. Morris v. Saxelby, [1915] 2 Ch. 57; 
Attwood v. Lamont, [1920] 3 K. B. 571. 


See, generally, TRADE & TrApE UNIONS. 

42. Interference with right to water— 
Temporal loss or damage.|—Wherve pltf. alleged in 
his declaration that he was possessed of a messuage 
& premises, & by reason thereof entitled to the use 
of a stream of water running through the premises 
for supplying the same with water; & that deft. 
erected a certain dam higher up the stream, & 
thereby prevented the water from running in its 
usual course, in its usual calm & smooth manner, 
& thereby the water ran in a different channel, & 
with greater violence, & injured the banks & 
premises of pltf.; the jury found that pltf.’s 
banks & premises were not injured by the dam 
erected by deft.; but added, that deft. hud no right 
to stop the watcr in the summer-time ; the judge 
ordered the verdict to be entered for deft. :—Held : 
the verdict was right, for flowing water is publici 
juris, & an individual can only acquire a right to 
it by appropriating so much of it as he requires 
for a beneficial purpose, & therefore, pltf. could 
not recover damages for the mere erection of a 
dam, but was bound to allege & prove that he had 
sustained an injury from the want of a sufficient 
quantity of water. 

Generally speaking, there must be a temporal 
loss or damage accruing from the wrongful act of 
another, in order to entitle a party to maintain 
an action on the case (LITTLEDALE, J.).— WILLIAMS 
v. MORLAND (1824), 2 B. & C. 910; 4 Dow. & 
ae K. B. 583; 2L.J.0.S. K. B. 191; 107 E. RB. 


Annotations :—Refd. Brunsden v. Humphrey (1884), 14 
wright v. Gell (1839), 5M. & W. 203 
Richards (1859), 7 H. L 
(1883), 23 Ch. D. 3566. 


5 : Derogation of right if repeated.] 
—Pltfs., in common with the other inhabitants of 

















‘ ; Chasemore v. 
. Cas. 349; Kensit v. G. E. Ry. 








& particular district, enjoyed a customary right at 
Se ee ee es 


42 i. —— Interference with right to 
water.}—A dam erected by deft. across 
& stream from his land on to pitf.’s 
land obstructed the flow of a stream, 
but did no appreciable damage to 


—AUS. 


42 fii. 





ltf.:—Held: pltf. was not entitled 
Lo hominal damages.—NaGLE  v». 
MILLER (1904), 29 V. L. R. 765. 


42 ii, ——- ——.]}~—Brown v. Guay 
(1864), C. R. 5 A. C. 40.—CAN. 


}—Diversion of a 
natural stream from its natural channel 
in front of the land of a riparian 
proprietor is actionable at his instance 
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all times to have water from a certain spout in 
a highway in the district for domestic purposes. 
Deft., a riparian owner on the stream whereby 
the spout was supplied with water, on various 
occasions prevented such large quantities of water 
from reaching the spout as to render what remained 
insufficient for the needs of the inhabitants. Pltfs. 
had not themselves ever suffered any actual 
personal damage or inconvenience :—Held: an 
action for diverting the water was maintainable 
without proof of any actual personal damage, 
inasmuch as the act of deft. might, if repeated often 
enough without interruption, furnish evidence in 
derogation of pltfs.’ legal rights——HARROP v. 
Hirst (1868), L. R. 4 Exch. 43; 38 L. J. Ex. 1; 
19 L. T. 426; 33 J. P. 103; 17 W. R. 164. 


Annotations :—Refd. George v. Lysaght & Meade-King 
(1883), 49 L. T. 49; Goodhart v. Hyett (1883), 25 Ch. D. 
183; Bower v. Sandford (1889), 5 T. L. Rh. 570; Brockle- 
bank v. Thompson, [1903] 2 Ch. 344; McCartney v. 
Londonderry & Lough Swilly Ry., (1904) A. C. 301. 
Mentd. Wilts & Berks Canal Navigation Co. v. Swindon 
Waterworks Co. (1873), 29 L. T. 722; Hammerton v. 
Dysart, [1916] 1 A. C. 57. 


44, Obstruction of irrigation water.]—— 
Pitf. had immemorially enjoyed the benefit of irri- 
gating certain meadows with the water of the Y., 
subject to the right of the occupier of a mill to 
detain the water for the use of his mill ; &, although 
the natural flow of the river was prevented by the 
exercise of the miller’s right, the water came down 
at. such times that pltf. was enabled to irrigate 
his meadows effectually. But, of late, deft. had, 
for the purpose of irrigating his own adjacent Jand, 
from time to time diverted the water after it had 
passed the mill, & before it reached pltf.’s 
meadows; &, although it did not appear that the 
quantity of water which ultimately reached pltf.’s 
meadows was thereby sensibly diminished, yet 
the effect was that the water was detained by the 
process of irrigation, & did not arrive till so late 
in the day that. pltf. was deprived of the power to 
use it fully :—Held: that this detention of the 
water by deft. was a use of it which was in its 
character necessarily injurious to the natural 
rights of pltf. as a riparian proprietor, & a ground 
of action. In such a case, it is not necessary to 
show actual damage to pltf.’s reversionary interest ; 
it is enough to show an obstruction of his right, &, 
such obstruction of his right being shown, the 
law will infer damage.—SAMPSON v. HODDINOTT 
(1857), 1 C. B. N. S. 590; 26 L. J. C. P. 148; 
28 L. T. O. S. 304; 21 J. P. 375; 3 Jur. N. S. 
243; 5 W. R. 230; 140 EB. R. 2423; affd., 3 
C. B. N.S. 596, Ex. Ch. 

Annotations :—Consd. Kensit v. G. E. ne (1883), 23 Ch. D. 
566. Refd. Crossley v. Lightowler (1866), L. RK. 3 Kq. 
279; McCartney v.. Londonderry & Lough Swilly HRy., 
[1904] A. C. 301. Mentd. Stockport Waterworks Co. v. 
Potter (1864), 3 H. & C. 300; Roberts v. Richards (1881), 
50 L. J. Ch. 297; Kensit v. G. KE. Ry. (1884), 27 Ch. D. 
122; Simpson ». Godmanchester Corpn., [1896] 1 Ch. 214; 
Sharp v. Wilson, Rotheray (1905), 93 L. T. 155. 

Sce, further WATER & WATER COURSES. 

45. Invasion of right by §fraud.|-- 
Declaration stated, that pltf., being the inventor 
& manufacturer of metallic hones, used certain 
envelopes for the same, denoting them to be his ; 
& that defts. wrongfully made other hones, wrapped 
them in envelopes resembling pltf.’s & sold them as 
his own, whereby pltf. was prevented from selling 
many of his hones, & they were depreciated in 











without proof of actual damage.— 
SAUNDERS v, RICHARDS & Co. (1904) 
210. lL. T. 510; 2 N. B. Eq. Rep 
303.—CAN. 


are ei clog eon 4 
raud.j—Where there 18 
: right perpetrated by fraud act 
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Pete ie ane proof of actual damage essential. 
ect. 


value & reputation, those of defts. being inferior :— 
Held: pltf. was entitled to some damages for 
the invasion of his right by the fraud of defts., 
though he did not prove that their hones were 
inferior, or that he had sustained ve specific 
ge.—BLOFELD v. PAYNE (1833), 4 B. & Ad. 
410; 1 Nev. & M. K. B. 358; 2 L. J. K. B. 68; 


pre Se R. 509. 
attons :—Consd. Dent v. Turpin, Tucker v. T a 
Rei, a John. & H. 139. Refd. Pryce v. lene (1846 
8; Ts U. Nowilll (1847), 3 C. B. 10 Ue Nines 
v. Bentham emp S td Co. (15924 2 'Q. B. 639; 
Spalding v. Gamage 1915), 84 LJ Ch. 449. Mentd. 
Seeley v. Fisher (1841), 10 L. J. . 274: Crawshay v. 
Thompson haces 4 Man. & G. Beye : ” Burgess Vv. Buse 
ur, 8. 8 22 675: Dixon v. Fawcus (1861), 7 
ve ine reather Cloth Co. v. Hirschficld (1865), 
ies}, 8 App. Gas. 


£99 5 | = l0aer Manufacturing Co. v. Loog 

46. Nutsanee .J—A declaration in case 
stated that deft., being agence of a messuage 
adjoining a garden of pltf., erected a cornice upon 
his messuage, projecting over the garden, by means 
whereof rainwater flowed from the cornice into the 
garden, & damaged the same, & pltf. had been 
incommoded in the possession & enjoyment of 
his garden :—Held: the erection of the cornice 
was a nuisance from which the law would infer 
injury to pltf.; & that he was entitled to maintain 
an action in respect thereof, without proof that rain 
had fallen between the period of the erection of the 
cornice & the commencement of the action.— 
FAY v. PRENTICE (1845), 1 C. B. 828, 14 L. J. C. P. 
a 5 L. T. O. S. 216; 9 Jur. 876; 135 E.R. 
Annotations :—Refd. Brunsden v. Humphrey jc tess): 14 

Q. B.D. 141; Lemmon ». Webb, [1894] 3 Ch. 

47. Disobedience to piana = ts an 
action against a witness for not obeying a subpana, 
proof of actual damage having been sustained by 
pltf. through the witness's breach of duty is 
essential. ‘The action will lie if the witness’s 
evidence was material upon any of the issues even 
though pltf. had not. a good cause of action.— 
COULING v. COXE (1848), 6 C. B. 703; 6 Dow. & L. 
399; 121. T. O.S. 332 ; 186 HE. R. 1424 3 sub nom. 
OowLina v. Coxt, 18 L. J. C. . 1003; 13 Jur. 101. 
A ipiaions :—Consd. Yeatman v. Demps ay, belt 408 7 
N.S. 628; Crewe v. FKiold (1896), 1 

Menta. Rutland v. Bagshaw (1850), 14 Q. B. 

48. J—In an action a anes: 
for not appearing & giving evidence on subpoena 
pltf. must show that. he has sustained some loss 
or damage by reason of deft.’s non-attendance.— 
CREWE v. FIELD (1896), 12 T. L. R. 405. 

See, further, EXVINENOE. 

Pound breach. dias action for treble 
damages for pound breach or rescous of goods 
distrained for rent under 2 Will. & M. c. 5, s. 4, 
is maintainable by the landlord without proof of 
any special damage suffered by him. 

In my judgment pltf. had a clear right not to 
have his pound invaded by defts. & could sue them 
for having invaded that meat even although he 
proved no special damage, for he was entitled at 
any rate to nominal damages (SMITH, L.J.).— 
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ary oes essential. }—Parties are entitled 


DAMAGES. 


Kemp v. Curistmas (1898), 79 L. T. 288; 14 
T. L. R. 572, C. A 


Annotation :—Refd. Jones v. Biernstein, [1899] 1 Q. B. 470. 


50. —— Claim for damages in  equity.|— 
Damages in equity for loss occasioned by pulling 
up a railway will be computed upon a general view 
of the whole case, & an estimate & allowance 
will be made of such a sum as may be considered a 
recompense for the loss sustained. Parties who 
make a claim for damages in equity must by 
evidence establish the facts on which they base 
their claim —MoLpD v WHEATCROFT (1860), 30 
L. J. Ch. 598 

51. Whether proof of actual pecuniary loss 


| essential—Breach of duty infringing right.]— 


A sheriff having a writ of ca. sa delivered to him 
unnecessarily delayed putting it into force :—Held: 
an action lay against him at the suit of the 
execution creditor though no actual pecuniary 
damage had arisen from the default. 

When the clear right of a party is invaded in 
consequence of another’s breach of duty, he must 
be entitled to an action against that party for - 
some amount (LORD DENMAN, U.J.).—CHIFTON v. 
Hoopsr (1844), 6 Q. B. 468; 14L. J.Q. B. 1; 
4. T. 0.8.92; 8 Jur. 958; 115 BE. R. 175. 
Annotations :—Refd. Pryce v. Belcher (1 847), 4 C. B. 866; 

Hobson v. Thellusson (1867), 8 B. & 8. 4 

52. Wrongful detention ot goods—Mere 
denial of right.|—WILLIAMS v. PEEL River LAND 
& MINERAL Co., Lrp., No. 23, ante. 

53. Deprivation of usé of chattel.J— 
Owing to a collision with a ship, the ship being in 
fault, a steam dredger was injured & the owners 
were deprived of the use of it for some weeks & 
the dredging works were delayed. The dredger 
belonged to trustees charged with the duty of 
maintaining a harbour & waterway, deriving their 
funds from rates & not entitled to distribute profits. 
The trustees having brought a collision suit in the 
Admlty. against the shipowners :—Held: though 
the trustecs were not out of pocket in any definite 
sum they were entitled to recover damages for 
the loss of the use of the dredger.—No. 7 STEAM 
SAND PUMP DREDGER (OWNERS) v. GRETA TLOLME 
(OWNERS), THE GRETA HOLME, [1897] A. C. 596 ; 
66 L. J. P. 166; 77 L. T. 231; 13 T. L. R. 552; 
8 Asp. M. L. C. 317, H. L. 3 revsg. S. C. sub nom. 
THE EMERALD, THE GRETA HoLmgE, [1896] P. 192, 
C. 








Annotations :—Apld. 8.8 

ae ter ty [1900] A. 

1907] P. 286 ; 
arpessa, The Marpessa, [1907] A. 
Jomrs. v. S.S. Valoria, [1922] 2 A.G. 242. Refd. The Kate 

(1800), 80 L. T. 42 3: The Astrakhan (1910), 102 L. T. 

539: The Tugela Gay 30 T.L.R.101. Mentd. Jackson 

v. Watson, [1909] 2 K. B. 193. 

54. J—A dock & harbour board were 
deprived of the services of a dredger owing to a 
collision with a steamship in fault. The dredger 
cost much to maintain, earned nothing, & was 
maintained out of the rates. In applying the 
principle of The Greta Holme, No. 53, ante, to 
the assessment of damages payable by the owrter 
of the steamship :—Held: the loss sustained in- 
cluded the value of the work which would have 


een v. Lightship Comet, 

Consd. The odlewell, 
Mersey Docks *e Harbour Board v. §.8. 
C. 241; Admiralty 











(1865), 2 Mad. 442. —IND. 





recover damages.—RICHARDSON vv. | to nominal damages upon proof of a 
Hatrick & MeEeRSON (1908), 28 | breach of duty without showing any Pies iii. ———-.}--In an action of 
N. Z. L. R. 170.—N.Z. actual’ damage.—NERLICH v. MALLOY 8, mill-owners failed to prove 
(1879), 4 A. R. 430.—CAN. speo Cc pecan ety geen +] aut proved 
46 i. —— Nuisance.}—In order to 51 ii Where  defts. they were put to trou & incon- 


maintain an action for damage result- 
ing from a nuisance, pitf. must prove 
Frome actual injury to himself.— 
KaraPO!I (MAYOR) v. BESWICK (1867), 
1 C. A. 193. —N.Z. 


vithout damages 
51 2. Whether proof of actual pecuni- | Ka 
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infringed pit pltf.’s legal right, 
had lean no evidence 
sustained substantial damage :—Held : 
pltf. was entitled at least to a decree 
& costs.—EKA4LIAPPA 
VAYAPURI KaUNDAN 
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been done by the dredger if she had not been dis- 
abled, & a sum for the cost of the daily supplies 
requisite for the dredger when at work, but not 
a sum for owners’ profit, since the board had 
not incurred the expense of hiring a dredger.— 
MERsEY Docks & HARBOUR BOARD v. MARPESSA 
(OwnERS), [1907] A. C. 241; 97 L. T. 13 23 
T. L. R. 572; 51 Sol. Jo. 580; 10 Asp. M. L. C. 
464, H. L.; sub nom. THE Marpgessa, 76 L. J. P. 
128, H. L.; affg. S. C. sub nom. THE MARPESSA, 


— Ald. The Tugela (1913), 30 T. L. R. 101. 
d. Admiralty Comrs. v. S.S. Valeria, De 2A. C. 


242. Refd. The Bodlewell, [1907] P. 286; The 


[1918] P. 344; Re Mersey Docks & Admiralty Comrs., 
{1920) 3 K. B. 223. 
55. ——- ———.]—Pltfs.’ dredger was sunk by 


defts.’ steamship in the entrance to the Swansea 
Channel on Feb. 4, 1912. She was raised on 
Sept. 2, 1912, & was ready for use on Feb. 6, 1913. 
It was impossible, until after she had been raised, 
to dredge where she was sunk, & a bank was 
formed by the sand silting down on her. After 
she was raised pltfs. hired another dredger :— 
Held: pltfs. were entitled to damages, not merely 
for the period during which they had hired another 
dredger, but also for the period during which they 
had lost the use of their own dredger by reason of 
the fact that she was sunk.—THE TUGELA (1913), 
30 T. L. R. 101. 

56. ——— ———.]—-MEDIANA (OWNERS) v. COMET 
(OWNERS, Etc.), ‘tHE MEDIANA, No. 9, ante. 

F Warship.|—A Danish warship 
was just completing a long winter training cruise 
when she came into collision, in the Sound, with a 
British vessel, & in an action of damage by collision, 
brought by the Danish Govt. against the owners 
of the British vessel, the British vessel was found 
alone to blame. In ordinary course, the warship 
would have been docked & overhauled, & not put 
into commission until three months had elapsed, 
& would then have been used for a summer training 
cruise. Before the expiration of the three months 
the repairs necessitated by the collision were 
executed, & the vessel ready to be put into com- 
mission. At the reference for the assessment of 
the damage sustained by the warship a claim of 
£1,500 for the loss of the use of the vessel was 
disallowed. On objection to the report :—Held: 
the principles laid down in The Mediana, No. 9, 
ante, with reference to damages for deprivation 
of the use of a chattel, were applicable to the case 
of a warship, &, therefore, as by reason of the 
wrongful act of defts., the Danish Govt. had not 
for a period of 22 days, during which the repairs 
rendered necessary by the collision were being 
executed, had the vessel under their control for 
use if they wanted her, the registrar was directed 
to assess the damages on the basis of that portion 
of the three months, thereby reducing the amount 
claimable under the head of deprivation of the 
use of the vessel to something under £400.—- 


THE ASTRAKHAN, [1910] P. 172; 79 L. J. P. 78 ; 
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cause ence, 
pitf. is entitled to full ‘compeneadlian 
or all pecuniary loss, past & future.— 
McDapsE . HOSKINS (1892), 18 V. L. R. 


417.— AU 

59 ii. -}—Pltf. was entitled t 
the lateral support of defts.’ land, in 
which they made excavations, whereby 
bitf.’s land was damaged :—Held: no 
Sum should be allowed for damages 
to rigs coe v. GRANITE 
0. R. 102.—cANe OO: (1882), 1 


recover 


also 





59 iv. 





must be asses 


59 
either 


| injurics to a wife, the husband may 
damages not only for the 
loss of his wife’s services previous to 
tho commencement of the action, but 
Prospective damages resulting 
from her injury.— Fox v. 
CORPN. (1883), 23 
CAN. 


-'—Damages that result 
from one & the same cause of action 
d & recovered once for | 
all.—RYANn v. CANADIAN PaciFic ly. 
Co., {1919} 2 Ww. Ww. R. 368.—CAN. 


v. —-—.}+~A single act amounting | 
to a delict or breach of contract : 


87 


nae L. T. 689; 26 T. L. R. 329; 11 Asp. M. L. OC, 


58, —— Freight earning vessel.|—In 1917 
a ship, which had been chartered by the Admlty., 
was damaged owing to a collision with another 
ship, the latter being solely to blame, & was de- 
tained for a week for repairs. At the time of the 
collision the chartered ship was used as an ordinary 
trading vessel for freight. In assessing the 
damage caused by the detention of the ship for 
repairs :—Held: the measure of damages was the 
amount of freight which, but for the accident, the 
ship would have earned during the period of 
detention, plus working expenses, & was not the 
sum of the actual out-of-pocket expenses, in- 
cluding the cost of the hire of the ship, to which 
the Admlty. were put during that period.— 
ADMIRALTY Comps. v. S.S. VALERIA, [1922] 2 A. C. 
242; 92 L. J. K. B. 42; 128 L. T. 97; 16 Asp. 


M. L. C. 25, H. L. 
mer ayy :—Refd. Granby v. Bakewell U. D. C. (1923), 87 


See, further, SHIPPING & NAVIGATION. 

Action on contract by executors or admini- 
strators—Damages to testator’s personal estate.|— 
Sce EXEcuToRS & ADMINISTRATORS. 

Action against  sheriff.|—Scece 
BAILIFFS. 

Excessive distress by landlord.|—-See DIsTnrEss. 

Action for public nuisance.|—Sce NUISANCE. 

Slander.|—See LipEL & SLANDER. 

Breach of promise of marriage after death of 
promisor.|—Sce HusBAND & WIFE; EXECUTORS & 
ADMINISTRATORS. 

Right of support to land—-Action for interference 
with.|-— See KASEMENTS & Mines, MINERATS & 
QUARRIES. 

Prospective & 
Sect. 5, post. 

Injuria absque damno.]-—Sce Acrion, Vol. I., 
p. 29, Nos. 231, 232. 

Damnun absque injuria.|—Sce AcTion, Vol. I., 
pp. 29, 35, Nos. 283-274. 





SHERIFFS & 


continuing damages.|—Sec 


SrcT. 5.—DAMAGES ASSESSED ONCE AND FOR 
ALL-—PROSPECTIVE AND CONTINUING DAMAGE. 


See R. S. C., Ord. 36, r. 58. 

59. General rule.|—If, after recovering damages 
in an action of assault, battery, & wounding, pltf. 
is put to great expense, in consequence of the 
injury he received, yet he cannot bring a second 
action to recover further compensation for the 
consequential damage he sustains; for it shall be 
intended that the jury considered all possible 
consequences on the trial of the first action.— 
Firrer v. VEAL (1701), 12 Mod. Rep. 542; 88 
E. R. 1506 ; sub nom. FETTER v. BEALE, Holt, K. B. 
12; 1 Salk. 11; sub nom. Ferrer v. BEALE, 1 


Ld. Raym. 692. 
Annotations :—Consd. Howell v. Young (1825), 2 C. & P 
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| cannot be made the ground of two or 
more actions for the urpose of 
recovering damages ariding within . 
| different periods, but {hoe whole damage 

resent future must be recovered 
n one action.—-STEVENSON v. PONTI- 
FEX & Woop (1887), 15 H. (Ct. of Sess.) 
125; 25 Se. L. R. 120.—SCOT. 


| 59 vi. -~--In an action brought 


ST. 


N. B. R 


JOHN | 
244,— | 





to recover damuges caused by a river, 
in consequence of works negligently 
| erected by deft., the ct. gave pltf. the 
option of recovering damages for all 
injury, actual & prospective, or of 


Zecoverie merely for damage actually 
suffered at the time of trial.— DOMINGO 


88 


Sect. 5.— Damages assessed once and for all—pro- 
spective and continuing damage.] 

238; Bonomi v. Backhouse (1858), E. B. & BE. 622; 

Q. B. D. 141. Refd. 


Brunsden v. Humphrey (1884), 14 

Rosewell v. Prior (1701), 1 Ld. Raym.713; Whitehouse ». 

Fellowes (1861), 10 C. B. N. 8. 765; Blyth v. Fladgate, 

Morgan v. Blyth, Smith v. Blyth (1890), 63 L. T. 546. 

60. -]—In an action for permanently 
injuring the hand of an apprentice, whereby loss 
of service accrued, the master may recover for 
prospective damage, for the damage alone is not 
the cause of action, but the illegal act & the damage 
together, & the master could not bring a fresh 
action as often as fresh damage resulted.— HOoDSOLL 
vo. STALLEBRASS (1840), 11 Ad. & El. 301; 9 
C. & P. 683; 8 Dowl. 482; 3 Per. & Dav. 200; 
9L.J.Q. B. 132; 113 EB. R. 429. 

Annotations :—Distd. Brunsden v. Humphrey (1884), 14 
Q. B.D. 141. Apld. Daricy Main Colliery Co. v. Mitchell 
(1886), 11 App. Cas. 127. Refd. Russell v. Shinn (1861), 
2h. & F. 395; Alton v. Mid. Ry. (1865), 19 C. B. N.S. 
213; Osborn v. Gillett (1873), L. R. 8 Exch. 88. 

61. ———.|—The test whether a previous 
action is a bar is not whether the damages sought 
to be recovered are different but whether the 
cause of action is the same (BOVILL, C.J.).— 
GIBBS v. CRUIKSHANK (1873), as reported in 
L. R. 8 C. P. 454. 

Annotations :—Refd. Smith v. Enright (1893), 63 L. J. Q. B. 
220. Mentd. Dover v. Child (1876), 34 L. T. 737. 

62, ——.]—Deft., a widow lady, entered into 
an agreement with pltfs. to grant them a lease of 
certain: premises in the city of London for the 
purpose of their business. Deft. afterwards found 
that she was only entitled to an undivided moicty 
of the premises in question, the othe: moiety being 
vested in her son, an infant, so that she was unable 
to execute a lease for the whole of the premises. 
Pitfs. brought their action for specific performance, 
with compensation, & also claimed damages in 
respect of their liability to eviction :—Held: 
specific performance must be granted in respect 
of deft.’s undivided moiety, with an abatement of 
one-half of the rent, but that nothing could be 
awarded by way of damages, as those claimed 
were merely prospective.——BURROW v. SCAMMELL 
(1881), 19 Ch. D. 175; 51 L. J. Ch. 2965 45 L. 1. 
606; 30 W. R. 810. 

Annotations :-—Mentd. Clayton vr. Lecch (1889), 41 Ch. D. 
103; Hexter v. Pearce, [1900] t Ch. 341. 

63. -}~—-Plt. sued deft. in the county 
ct. to recover damages for injury done to pltf.’s 
cab in a collision caused by the negligence of deft..’s 
servant, & obtained judgment. Afterwards pltf. 
sued deft. in the High Ct. to recover damages for 
personal injury which he had suffered in the same 
collision :—Held: the damage to the cab & the 
personal injury constituted two distinct. causes of 
action, & therefure the judgment recovered in the 
county ct. was no bar to the subsequent action in 
the High Ct. & pltf. was entitled to recover. 

The rule of the ancient common law is that. where 
one is barred in any action real or personal by 
judgment, demurrer, confession or verdict, he is 
barred as to that or the like action of the like nature 
for the same thing for ever. The principle is 
frequently stated in the form of another legal 

roverb, Nebo debet bis vexari pro eddem causa. 
tis a well settled rule of law that damages resulting 
from one & the same cause of action must be 

assessed & recovered once for all (BOWEN, L.J.).— 

BRUNSDEN v. HUMPHREY (1884), 14 Q. B. D. 141; 








». COLONIAL GOVERNMENT (1905), 22 
S. C. 101.—S. AF. 
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withstanding injunction.]—Pltf.  re- 


> 


further breaches. 
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© obtained an injunction § against 
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53 L. J. Q. B. 476; 51 L. T. 529; 49 J. P. 43 32 


W. R. 944, C. A. 
Sissel . Knight (1890), 25 
Annotations :—Distd. moss, Withy & HAI (909) 257, LR 


e 58 9 . 
S35" a ha iceae Counties Bank, (1 920) 


U 

-C. 102. Retd. Serrao v. Noel (1885), 15 Q. B. : 

Dales Main Colliery Co. v. Mitchell (1886), 11 App: Cas. 

127; Lendon v. London Fonds), ie {see 4 a ye 
Mid. Ry. 7-397), 77 L. T. 78; Rose v. Buckett 


448; 
v. Salbstein, [1916] 2 K. B. 


James v. Kvans A Be 
Oe ace We : Sinclair & Russian Chamber of 
1918 K 180. Mentd. 


139; veleeeaee Pouce v. ma 5 

} vondon, . Bb. 

Hammonds 6: Robinson (1885), 29 Ch. D.170; Ord v. Ord, 

11923] 2 K. B. 432. 

64. J—When damage is caused to land 
by the removal of the minerals under it & the 
consequent subsidence of the surface, the owner 
has a cause of action whenever, & as often as, such 
damage takes place. Nesp. was the owner of land, 
& in 1867 & 1868 applts. worked out the coal 
under the land without leaving proper support, 
in consequence of which the surface subsided & 
some cottages belonging to resp. were injured. 
The applts. made compensation for the injury, & 
did not work the minerals aftcr 1868. In 1882 a 
further subsidence occurred from the combined 
effect. of the previous workings of applts. & 
workings under the adjoining land. Resp. 
brought, an action to recover compensation for the 
injury he had sustained :—Held: a new cause of 
action arose in respect of the second subsidence. 
It is a rule that when a thing directly wrongful 
in itself is done to a man, In itself a cause of action, 
he must if he sues in respect of it do so once for all 
(LonD BRAMWELL). - 

No one will think of disputing the proposition 
that for one cause of action you must recover all 
damages invident to it by law once & for ever 
(Lorp Hanspury, ©.).—DARLEY MAIN COLLIERY 
Co. v. MircHEnt (1886), 11 App. Cas. 127; 55 
1]. Js Q. B. 520 ; 5d 1a TS 882 3 51 Js P. 148 3 2 
TL. R. 301, HW. L.3 affg. S. C. sub nom. MITCHELL 
v. DARLEY MAIN CoLLIERy Co. (1884), 14 Q. B. D. 
125, C. A. 

Annotations :—Apld. Brunsden v. Humphrey (1884), 14 
Q. B. D. 141. Folld. Crumbie ». Wallsend L. 3., [1891] 
1Q. B. 503. Consd. Greenwell v. Low Beochburu Coal Co., 
[1897) 2 Q. B. 165. Refd. Serrao v. Noel (1885), 15 
Q. B.D. 549; A.-G. v. Conduit Collicry Co., [1895] 1 
Q. B. 301; Jordeson v. Sutton Southcoates & Drypool 

Gas Co. (1898), 67 L. J. Ch. 666; Hall v. Norfolk, [1900] 

2 Ch. 493; Markey v. Tolworth Joint Hospital District 

Board (1900), 69 L. J. Q. B. 738; Carcy v. Bermondsey 

B. GC. (1903), 2 L. G. R. 219; Harrington v. Derby Corpn., 

(1905] 1 Ch. 205; West Leigh Colliery Co. v. Tunnicliife 

& Hampson, [1908] A. C. 27; Manley vr. Burn, [1916} 2 

K. B. 121; Nash v. Rochford R. C., [1917] 1 K. B. 384; 


Boynton vr. Ancholme Drainage & Navigation Comrs., 
Rie 2K. B. 213; Kennard v. Cory (1922), 91 L. J. Ch. 





65. ———.]—In action in detinue in the county 
ct. pltf. by mistake claimed too small a sum. 
Deft. paid into et. the amount claimed without 
denial of liability, & it was taken out by piltf. 
Upon discovering his mistake pltf. asked leave to 
amend his particulars, which was refused & 
judgment was given in the action for deft. Pltf. 
then began a new action for the larger amount 
giving credit. to deft. for the sum previously paid 
into ct.:—Held: the matter was res judicata 
& the action was not maintainable. 

I think the ordinary law on this subject is con- 
taincd in the maxium Nemo debet bis vexari 
(DARLING, T.).—SANDERS v. Hamitton (1907), 
96 L. T. 679; 23 T. L. R. 389, D. C. 

66. .|—H. & Co. sent a vessel to pltfs. to 
be overhauled. As the vessel’s refrigerating 





titled to proceed for the recovery of 
damages in respect of the new breach. 
—ANDERSON v. Minn (1912), 14 
W, A. L. Rr. 184.—AUS. 


ft. again made 


: pltf. was en- 
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machinery was out of order pltfs. employed defts. 
to do the necess work upon it. Under their 
contract with H. & Co. pltfs. were liable to a penalty 
in the event of the work not being completed within 
a specified time. Owing to an accident, due to 
the negligence of deft.’s workmen, the work was not 
completed within the time specified. In 1906 
defts. sued pltfs. for work done & materials supplied 
in respect of the refrigerating machinery of the 
vessel in question, & pltfs. in turn sued H. & Co. 
for the balance of their account for work done. 
H. & Co. admitted the claim for work done but 
counterclaimed from pltfs. £618 for penalties for 
the work not being completed within the specified 
time. Pitfs. in their action with defts. counter- 
claimed the sum of £618 for penalties alleged to be 
due to H.&Co. At thetrialof these actions judgment 
was given for H. & Co. for £500, & for pltfs. against 
defts. forthe same amount. In their action against 
H. & Co. pltfs. incurred costs to the amount of 
£525 6s. lld., but pltfs. did not put forward any 
claim in their action in 1906 with defts. in respect of 
these costs. Pltfs. now sought to recover the 
amount of these costs from defts.:—Held: the 
action failed inasmuch as the matter was res 
judicata.—FURNESS, WiTHY & Co., Lrp. v. HALL 
(J. & E.), Lrp. (1909), 25 T. L. R. 233. 

67. Separate causes of action— Arising from same 
tort.J— BRUNSDEN v. HUMPHREY, No. 63, ante. 

68. Cause of action independent of damage— 
Whether prospective damage recoverable—Breach 
of contract of service—Term not expired.|—Iltf. 
declared for procuring his apprentice to depart. 
from his service, & for the loss of his service, for 
the whole residue of the term of his apprentice- 
ship, & the jury assessed damages generally, 
Judgment was arrested, because it appeared that 
the term was not expired.-—HAMBLETON v. VEERE 
(1670), 2 Saund. 109; 85 E. R. 916. 

Annotations :—Refd. Acton v. Kels (1696), 2 Salk. 662; 

Hodsoll », Stallebrass (1840), 11 Ad. & El. 301; Griffiths 

v. Lewis (1846), 8 Q. B. 841. 

69. — —— ——.|—Where one party 
contracts to serve another for a period of five years 
at a guaranteed salary per annum, & at the 
expiration of one year sues for damages in respect 
of non-payment for such year, confining his 
declaration to the non-payment for such year, he 
is not precluded at the expiration of the term from 
suing for damages in respect of non-payment 
during the subsequent years, the pleadings in the 
former action not showing that the contract was 
put an end to, or that he was discharged from his 
emnployment.—CLOSSMAN v. LACOSTE (1854), 23 
L. T. 0.8.91; 2 W. R. 455. 

70. |} — When an 
apprentice has absented himself, the fact that the 
master declined to have any trouble taken to 
find him, & described him as worthless, though it 
will not sustain a plea of leave & licence, may be 
material in mitigation of damages, in an action by 
the master on the deed of apprenticeship against 


67 i. Arising from same tort.)— 
A party cannot split up his claim for 
damages & proceed for part of a 
trespass at one time, & part at another. 
—LAWTON v. ADAMS (1862), 5 All. 
274.—CAN. 


g. Continuing damage.}—In an 
action by lessor ainst lessee on a 
covenant to repair fences, on or before 
a certain day :—Held: not being a 


























never 





| part of a city to another :—Jleld: if ] 
he railway co. admitted they were 
again going to run_ trains 
between the two parts of the city, 
damages should be assessed once for 
all, which might be done either hy 
fixing ono solid sum, or by directing a 
yearly payment.—Sr1. 
vy. CREDIT VALLEY Ry. Co. 
15 O. R. 673.—CAN. 
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the father, & the jury can only give the real value 
of his services up to the time of action. 

Pitf. cannot recover damages up to the end of 
the term, but only for the period from the absenting 
to the bringing of the action. But if pltf. after- 
wards assented to the absence, you can give no 
damages from the time of such assent, & in any 
view you may consider what was the value of the 
apprentice’s services, which might be the difference 
between his earnings & his keep (ByYLEs, J.).— 
RUSSELL v. SHINN (1861), 2 F. & IF. 395, N. P. 

™1.—_— ——- —— _ ——-..]— An action was 
brought by the master against the father of an 
apprentice on an indenture of apprenticeship to 
service the master for a period of five years from 
May 1, 1860, & it was alleged as a breach of 
covenant that the apprentice unlawfully absented 
himself from his master’s service. It was proved 
that deft. took his son away from pltf. on Jan. 18, 
1862, & the writ in the action issued on Feb. 10, 
1863 :—Held: pltf. was entitled to recover 
damages for the absence of his apprentice from 
Jan. 18, to Feb. 10, & was not entitled to prospective 
damages for the whole term of the apprenticeship.— 
LEWIS v. PEACHEY (1862), 1 II. & C. 518; 31 
lu J. Ex. 496; 27 J. P. 40; 10 W. R. 797; 158 
K. BR. 989. 

72. ——- -—— Loss of service of apprentice 
—Through injury.]— Hopso.L. v. STALLEBRASS, 
No. 60, ante. 

7 —-—~— Compulsory entry on land sub- 
ject to compensation.|—Where a person is autho- 
rised to enter another person’s land on the terms of 
paying compensation for all damage done, such 
compensation may be fixed in an action on the 





‘footing of paying once for all, & so taking away 


all right of action for subsequent damage.—QGnkEAT 
LAXEY MINING Co. v. CLAGUE (1878), 4 App. Cas. 
115; 27 W. BR. 417, B.C. 

See, further, COMPULSORY PURCHASE OF LAND & 
COMPENSATION, Vol. XI., pp. 148-150, Nos. 319- 
327. 

74, ——- Repudiation of contract.) — 
Prospective damages are properly awarded for 
the breach of an annual contract which provides 
that the purchaser shall ultimately buy all the 
existing material in the possession of the vendor.— 
JWMERY (GEORGE VD.) Co. v. WrEtts, [1906] A. C. 
5615; 751. J3.P.C. 104; 95 L. T. 589, P. C. 
Annotation :— Refd. Re Rubel Bronze & Metal Co. & Vor, 

[1918] 1 K. B. 315. 

75, —— |—A coal co. contracted 
to supply a steel co. from designated mines with 
‘* all the coal that the steel co. may require for use 
in its own works as hereinafter described. All 
coal furnished shall be reasonably free from stone 
& shale & shall be supplied from such seams then 
being worked by the coal co. as the steel co. may 
designate. The steel co. agreed, so long as the 
coal co. should be willing & ready to supply it 
with coal, to purchase all the coal it required, to 
the amount agreed, from the coal co.’’ The steel 


; J—Pltfa. sought damages 
for fraudulent. representation whereby 
they were induced to lease deft.’s 
farm at a very high rental :—4Jield : 
although the lease had still a year to 
run after the commencement of the 

















action, pltfs. could recover all their 
damages in this action, there being only 
one contract, & no right to bring a 
second action under it.—-JOHNSTONE v. 


THomMas CITY 
(1888), 





1.—CAN. 
co k. .}——-Where a watercourse Hau (1894), 10 Man. L. R. 161. 

be. Gaeseeod Sones tok sie ee ue has been diverted by a athe co. m. .}—In an action by the 

BUCKLE (1868), 18 C, P. 286.—CAN in constructing their linc, the land- | owner of property adjoining a street 

‘ i ; ied owner irffuriously affected is entitled | railway for damages caused by vibra- 

h -}—In an action for | to damages as for a permanent injury tion :—Held: damages should be 





breach of contract entered into by 
& railway co. to run trains from one 


—~ARTHUR ?. GRAND TRUNK 
(1894), 22 A. R. 89.—CAN. 


assessed once for all, for all injuries, 


Ry. Co. 
past, present & future.—-GAREAU ¥. 
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ea assessed once and for all—pro- 


Sect. 5.—Da 
spective and continuing damage. Sects. 6,7 & 8.] 


co. having rejected some of the coal which, though 
coming from the designated seams, was not suit- 
able for the steel co.’s purposes :—Held: the steel 
co. was justified in such rejection, & the coal co. 
was not justified on the ground of such rejection 
in repudiating the contract, but that the steel 
company was not entitled both to specific perform- 
ance of the contract & to damages for the loss of 
it, the contract not being one of which a ct. of 
ety would decree the specific performance. 
The steel co., however, was entitled, in consequence 
of the coal co.’s repudiation of the contract, to 
treat the contract as at an end & to recover damages 
for the loss of it, in addition to damages in respect 
of the breaches thereof.—DOMINION COAL UCO., 
Lrp. v. DoMINION IRon & STEEL Co., LTpD., & 
NATIONAL TRUST Co., Jrp., [1909] A. C. 293; 
78 L. J. P.O. 115; 100 L. I. 245; 25 'T. L. R. 
309, P. C. 

76. Damages caused the gist of the actlon— 
Continuing damage-——-Whether each new damage 
gives rise to fresh cause of action— Obstruc- 
tion of light.]|—-A reversioner recovered in an 
action for obstructing an ancient light, to the 
injury of his reversionary interest. The obstruc- 
tion was not removed :—Held: he might maintain 
a@ second action for the continuance of the injury 
to his reversionary interest, &, on issue taken, 
whether this was the same identical grievance for 
which he had previously recovered, the reversioner 
was entitled to a  verdict.—SMADWELL  v. 
TWuTcHInson (1831), 4 C. & PP. 334; 2 B. & Ad. 


97 3 9 li. J. QO. S. K. B. 142 ; 109 K. R. 1079. 

Annotations :~-Mentd. Baxter v. Taylor (1832), 1 Nev. & 
M. K. B. 11; Battishall v. Reed (1856), 18 C. B. 696; 
Johnstone v. Hall (1856), 20 J. P. 579; Metropolitan 
Assoc. for Improving the Dwellings of the Industrious 
Classes v. Petch (18538), 5 C. B. N.S. 504. 


17. -——— --—— Subsidence.|—A declaration 
stated, that pltfs. were seised in fee of certain 
land & houses which were contiguous to certain 
other land, & pltfs. were entitled to the support 
of their land & houses by the land to which the 
same were so contiguous, & by the strata under 
the same, & also by the strata of minerals under 
pltts. land; & deft. wrongfully, & without leaving 
any proper or sufficient pillars or supports, worked 
certain coal mines under the land & houses of 
pote é& under the land so contiguous to the same ; 
xy reason whereof, the soil & surface of pltfs.’ 
land sunk in, & the houses became rulmous. On 
demurrer :—Held : the cause of action was not 
the damage done to pltfs.’ land & houses by 
improperly working the mines, but the injury to 
aoa right to have their land & houses supported 

y the contiguous land & strata of i ; &, 
therefore, when any part of the necessary support 
was removed, although no actual damage, there 
was a complete cause of action for which pltfs. 
might have recovered prospective damage, & no 
new cause of action arose from the subsequent 
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MONTREAL STREET Ry. Co. (1901), 
318. C. R. 463.—CAN, 


n. -l—-The permanent cha- 
racter of damages cannot in all cases 
be assumed from the manner in which 
the works may have beon constructed, 
&, where the nuisance might, at any 
time be abated by the improvement of 
the system of operation of machinery, 
ete., or the discontinuance of the 
negligent acts cone of, prospec- 
tive damages ought not to be allowed, 
nor could the assessment, in a lum 
sum, for damages past, present & 
future, in order to prevent successive | au 
litigation, be justified upon the grounds | lia 





ne 
Oo. ‘ 





p. 
declared to 


did 


not 


a te ect a em i ee ete 


of equity or public interest.—Mon- 
TREAL STREET Ry. Co. v. BOUDREAU 
(1905), 36S. C. R. 329.—CAN. 

SUNDY 
NATURAL GAS Co. (1912), 23 O. W. R. 
aaa 40. W.N. 167; 6D. L. R. 863.— 


-+-By a decree pitf. was 
have an casement 
support on a wall on deft.’s land, 
which had been removed & had never 
since been restored :—Held: 
damage had been assessed once for all, 
& the subsequent continuing loss of 
Bert creato a 

ty.—NUGENT v. KEaDY URBAN 


DAMAGES. 


damage.—NICKLIN v. WILLIAMS (1854), 10 Exch. 
259; 23 L. J. Ex. 385; 24 L. T. O. S. 61; 2 


C. L. R. 1304; 156 H.R. 440. 

Annotations :—Apprvd. Backhouse t. Bonomi (1861), 9 
H. L. Cas. 503. Consd. Lamb v. Walker (1878), 3 Q. B. D. 
389; Darley Main Colliery Co. v. Mitche (1886), 1 ADR 
a a Rela. Whitehouse v. Fellowes (1861), 10 


13, ——~ —— —— ——.]|—If by the act of 
A. an injury is occasioned to the foundations of 
the house of B., of which B. has not at the time 
any knowledge, but which afterwards exhibits 
itself by creating actual mischief to B.’s house, 
B. is not prevented by the Stat. Limitations from 
maintaining an action for damages, though more 
than six years have elapsed since the doing of 
the act which was in reality, though unknown at 
the time, the origin of the mischief, for the cause 
of action really accrued when the actual damage 
first exhibited itself—BACKHOUSE v. BONOMI 
(1861), 9 H. L. Cas. 603; 34 L. J. Q. B. 1815 
41. T. 754; 7 Jur. N. S. 809; 9 W. R. 769; 
11 BH. R. 825, LU. L. 3 affg. S. C. sub nom. BONOMI 
v. BACKHOUSE (1859), K. B. & E. 646, Ex. Ch. 
Annotations :—Consd. Whitehouse v._ Fellowes (1861) 

C. B. N. 8S. 765. Distd. Spoor v. Green (1874), L. R. 

Exch. 99. Consd. Lamb v. Walker (1878), 3 Q. B. D. 

389; Darley Main Colliery Co. v. Mitchell (1886), 11 App. 

Cas. 127; Greenwell v. Low Beechburn Coal Co., [1897] 

2 Q. B. 165; Hall v. Norfolk, [1900] 2 Ch. 493; Hague v. 

Doncaster R. D. C. (1908), 73 J. P. 69. Apld. Wes leigh 

Colliery Co. v. Tunnicliffe & Hampson, [1908] A. C. 27. 

Refd. Hunt v. Poake (1860), John. 705; Rowbotham vt. 

Wilson (1860), 8 H. L. Cas. 348; Todd v. Flight (1860), 

9C. B. N.S. 377; Croft». L. & N. W. Ry. (1863), 3 B. & S. 

436; Fletcher v. peed (1865), 3H. & C. 774; Smith v. 

Thackerah cree. .R.1C. P. 664; Eadon v. Jeffcock 

(1872), L. RK. 7 Exch. 379; Bower v. Peate (1876), 1 

Q. B. D. 321; Birmingham Corpn. v. Allen (1877), 6 

Ch. D. 284; Eccl. Comrs. for England v. N. EK. Ry. (1877), 
4Uh. D. 845; Colleyv. L. & N. W. Ry. (1880), 49 L. J. Q.B. 
575; Dalton v. Angus, Works & Public Buildings Comrs. 
v. Angus Arie 6 App. Cas. 740; Bell » Love (1883), 
10 Q. B. D. 547; Bean v. Wade (1885), Cab. & EV. 519 ; 
Crumbie v. Wallsend L. B. (1890), 60 L. J. Q. B. 392 ; 

A.-G. v. Conduit Colliery Go., [1895] 1 Q. B. 301; Har- 

rington v. Derby Corpn., [1905] 1 Ch. 205; Nash vt. 

Rochford Rk. C., [1917] 1 K. B. 384. Mentd. Metro- 

politan Board of Works v. Met. Ry. (1868), L. RK. 3 C. P. 

612; Mason ». Shrewsbury & Hereford Ry. (1871), 25 

L. T. 239; Edinburgh & District Watcr Trustees v. 

Clippens Oil Co. (1902), 87 L. T. 275; Aynsley v. Bed- 

lington Coal Co. (1918), 87 L. J. K. B. 1031; Davies v. 

Powell Duffryn Steam Coal Co. (1920), 36 T. L. R. 358, 

79. —— ——.|—Spoor v. GREEN 
L. T. 393; 22 W. RR. 547. 

Annotation :-—Refd. Turner v. Moon, [1901] 2 Ch. 825. 
8 Where injury has 
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been occasioned to land & buildings by mining 
operations under the land of an adjoining owner, 
pitf. is entitled to recover, in an action founded 
upon such injury, compensation, not only for the 
dainage that has actually occurred at the time of 
action brought, but also for the prospective 
damage resulting from deft.’s act. As the cause 
of action was complete at the moment that the 
first damage accrued to him, pltf. must recover once 
for all in one & the same action for all damage past, 
present & future, resulting from that one cause of 
action, for the reason that no occurrence of damage 
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DisTRICY COUNCIL (1911), 46 I. L. T. 


221.—IR. 

a. .J—Where there are two 
actions both for damages W& are 
framed in contract, for substantially 
the same cause of action, although the 
special penne? complained of not 
identical, pltf. cannot recover in the 
second action.—-GARDINER v. MATHEW: 
BON (1854), 6 Ir. Jur. 147.—IR. 
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r. .}—A pitf. having recovered 
pitf.’s | damages is not entitled to inatitute a 
second action for damage to the same 


corpus of his property caused by the 
same act of Ct rahe eT: WET vv. 


her 
PAYNTER, [192 P. D. 676.—S. AF. 


Part IIl.—Ru.Es AND PRINCIPLES In AWARDING DAMAGES. 


subsequently, as the result of the original act of 
deft., would give a fresh cause of action.— v. 
WALKER (1878), 8 Q. B. D. 889; 47 L. J. Q. B. 
451; 88 L. T. 643; 42 J. P. 582; 26 W. R. 


775, D. O. 
ations :-—N.F. Darley Mais Colliery Co. v. Mitchell 


Annot 
1886), 11 App. Cas. 127. d. Brunsden v. Humphrey 
1884), 53 L. J. 9. B. 476; Greenwell v. Low Beechburn 
oal Go., [1897] 2 Q. B. 165; West Leigh Colliery Co. v. 
Tunnicliffe & Hampson, [1908] A. C. 27. 


81.——- §$—_—- —«-— _ ——.]— DARLEY MAIN 
COLLIERY Co. v. MITCHELL, No. 64, ante. 

82. —— —— —— ———.]—In consequence of 
an excavation carelessly made in a street by the 
local authority continuous progressively 
increasing injury was caused by subsidence to 
some houses in the street belonging to pltf. The 
injury began more than six months after the 
action was brought :—Held: there was a fresh 
cause of action arising from the increase of injury 
within the six months before action, & conse- 
quently pltf.’s right was not barred by Public 
Health Act, 1875 (c. 55), s. 264.—CRUMBIE v. 
WALLSEND J.ocAL Boarp, [1891] 1 Q. B. 503; 
60 L. J. Q. B. 892; 64 L. T. 490; 55 J. P. 421; 
7T. L. R. 229, C. A. 


Annotation :-—Mentd. Markey v. Tolworth Joint Hospital 
District Board (1900), 69 L. J. Q. B. 738. 


See, further, EASEMENTS & PROFITS A PRENDRE. 

83. Prospective damage — Whether re- 
coverable.|—-NICKLIN v. WILLIAMS, No. 77, ante. 

84 |—LAMB v. WALKER, 














No. 80, ante. 
° ——.|—In assessing the 
damage recoverable by a surface owner for sub- 
sidence owing to the working of minerals under or 
adjoining his property the depreciation in the 
market value of the property attributable to the 
risk of future subsidence must not be taken into 
account. To recover damages the surface owner 
must wait until the damage or injury caused by 
subsidence has happencd.—WerEs?t LEIGH COLLIERY 
Co., . v. TUNNICLIFFE & HAMPSON, LTD., 
[1908] A. C. 27; 77 L. J. Ch. 102; 98 L. T. 4; 
24 T. L. R. 1465 sub nom. TUNNICLIFFE & HAMpP- 
son, Lrp. v. West LEIGH COLLIERY Co., Lrn., 
52 Sol. Jo. 93, H. L. 3; revsg. S. C. sub nom. TUNNI- 
CLIFFE & HAMPSON, LTD. v. WEST LEIGH COLLIERY 
Co., Lrp., [1906] 2 Ch. 22, C. A. 
Annotation :—Refd. Wednesbury Corpn. v. Lodge Holes 
Colliery Co., [1907] 1 K. B. 78. 


86. In respect of what injury damages assess- 
able—Not for injury after action brought.J]— 
Damages cannot be given for an injury done after 
the commencement of the action.—BRASFIELD 1. 
LEE (1697), 1 Ld Raym. 329; 91 EK. R. 1115. 
Annotation :—Refd. Smalley v. Kerfoot (1738), Andr. 242. 

87. -|—Damages cannot be re- 
covered in an action for any matter which occurred 
after the commencement of the action.— BAKER 
v. BACHE (1725), 2 Ld. Raym. 1382; 92 E. R. 400. 

88. To what date damages assessable —In 
tort.|—Pitf. who had obtained damages in the 
county ct. for a misrepresentation under which he 
had been induced to enter into a contract, brought 
an action in the High Ct. for further damages 
accrued since judgment in the county ct. :—H eld: 
a tort not being a continuing cause of action, no 
further damages could be obtained.—CLARKE v. 
YORKE (1882), 52 L. J. Ch, 32; 47 L. T. 381; 
31 W. R. 62 
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date of assessment.|—Formerly the damages in a 
common law action were only damages down to the 
date of the writ, but under the existing rules, Ord. 36, 
r. 58, it is provided that in respect of any con- 
tinuing cause of action they shall be assessed 
down to the time of assessment (CHITTY, J.).— 
JONES v. Stmes (1890), 43 Ch. D. 607; 59 L. J. Ch. 


351 > 62 L. Ty". 447. 
Annotation :—Mentd. Peebles v. Oswaldtwistleo U. D. C., 
(1896] 2 Q. B. 159. 


90. ——.|—A continuing cause of 
action within the meaning of R. S. U., Ord. 36, 
r. 58, is a cause of action arising from the repetition 
of acts or omissions similar to those in respect of 
which the action is brought. 

Pltfs. brought an action against defts. for 
permitting sewage to fall into & pollute a stream 
running through pltfs.’ land, & obtained judgment 
for a perpetual injunction & for damages. Defts. 
continued to pollute the stream, & three years 
after the judgment the Chief Clerk assessed the 
damages sustained by pltfs., carrying the assess 
ment down to the date of his certificate :—Held: 
there was a continuing cause of action, within the 
meaning of R. S. C., Ord. 31, r. 58, & the damages 
were rightly assessed down to the time of the 
assessment.—IIOLE v. CHARD UNION, [1894] 
1 Ch. 293; 63 L. J. Ch. 469; 70 L. T. 52; 38 
Sol. Jo. 113; 7 R. 84, C. A. 

Annotation, :—Refd. Granby v. Bakewoll U. D. C. (1923), 87 


91. .|—Agreement provided 
that the lessor should execute certain work 
described in vague & general language, upon the 
premises to be demised by a fixed date, & the pay- 
ment of asum of Rs. 150 per day on non-completion 
by that date was stipulated for. In an action by 
the lessee against the lessor for damages for not 
completing the work by the date fixed, or at all :— 
Held: (1) the breach was a continuing breach up 
to the institution of the action; (2) the sum 
stipulated for was liquidated damages & not a 
penalty ; (3) it being admitted that the agreement 
was in fact abandoned & would never be carried 
out, the ct. had jurisdiction to award damages for 
breach of the agreement down to the date of the 
judgment.—DrE Soysa v. Dr Purss Pot, [1912] 
A.C. 194; 81L. J. P. C. 126; 105 L. T. 642, P. C. 

Continuing nuisances.|——-Sce NUISANCE. 

Continuing trespass.|—See ‘TRESPASS. 

Obstruction etc., of watercourses.|—Scce WATER 
& WATERCOURSES. 
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Sect. 6._-DIRECTNESS AND REMOTENESS. 
See Part [T1., post. 


Sect. 7.—AGGRAVATION AND MITIGATION. 
Sce Part IV., post. 


Sect. 8.— WHERE ASCERTAINMENT DIFFICULT 
OR IMPOSS ° 

92. Ascertainment impossible— Nominal dam- 

ages.}|—-If pltf. has evidently sustained some 





89. ——- In continuing causes of action—To | damages, & the jury, being unable to ascertain the 
PART Il. SECT. 8. eeu be no more than DO ag eee Bee cea a 

° ° ILLIAM . STEPHENSON J » oo! CLAREN_ Vv. NHEN, v. 

92 i, Ascertainment impossible | 3) Ov 303.— CAN ee | ELLIOT (1906), 4 W. L. R. 162.—CAN. 


damages.}--Where the evi- 
dence in an action for breach of con- 
tract is insufficient to enable the trial 
judge to assess , such damages 


92 il. 





——.}—Where 
impossible to ascertain damag 
reasonable certainty they should be 


92 iii. .J—JOHNHSON — U. 
RocueE (1914), 14 H. L. R. 374.—CAN. 
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' Sect, 8.—Where ascertainment difficull or impossible. 
Sect. 9. Part ITI. Sect. 1.) ii 


amount, find a verdict for deft., the ct. will permit 
ae to enter a verdict for nominal damages.— 
: Epa nteo (1808), 1 Taunt. 121; 127 


Annotations :—Refd. Bernstein v. Bernstein (1893), 69 L. T. 

513. Mentd. Morgan v. Oswald (1812), 3 Taunt. 554. 

. Fallure by plaintiff to prove 
quantum.|—Assumpsit for goods sold. If deft. say 
that he owes the debt, & that pltf. has applied to 

‘him to pay him, & that he will do so as soon as he 
can, but does not mention any sum, on evidence 
of this pltf. is entitled to a verdict, with nominal 
damages. 

As no evidence is given of the amount of the 
debt, the jury cannot know how much to find a 
verdict for; but as deft. admits something to be 
due, pltf. is entitled to nominal damages 
(ABBOTT, C.J.).—DIXON v. DEVERIDGE (1825), 2 
C. & P. 109, N. P. 
dannciahon :~—-Mentd. Cheslyn v. Dalby (1836), 2 Y. & C. Ex. 


94. Shr trespass for 
breaking & entering the pltf.’s close, pltf. relied 
upon the bare possession, though it appeared that 
he had originally become possessed as tenant to 
one W. under a written agreement. Deft. proved, 
that, five days after the commencement of the 
trespass, he obtained a lease of the close in question 
from W., which he produced. The judge told the 
jury, that, in the absence of proof of the quantum 
of pltf.’s interest in the premises, by the production 
of the written agreement, he was only entitled 
to nominal damages :—Hfeld: ‘here was no 
misdirection.—TWYMAN v. KNOW.ES (1853), 13 
©. B. 222; 22 L. J. OC. P. 1433 17 Jur. 238; 138 
BK. R. 1483. 

Annatation Ape. Rust v. Victoria Graving Dock Co. & 
London & St. Katharine Dock Co. (1887), 36 Ch. D. 113. 
95. ——-— Continuous damage—Right to in- 

junction.]-—Plitf. was the owner & occupier of a 

dwelling-house & park which adjoined defts.’ 

gasworks. The house was situated at a distance 
of between 400 & 500 yards from the gasworks. 

Immediately adjoining defts.’ premises was a 

plantation of trees 16 yards in width & 75 yards 

in length which had been planted by pltf. to screen 
off the gasworks. The fumes & smoke from the 
gasworks were carried by the prevailing wind 

across the plantation for a distance of 100 to 200 

yards on to pitf.’s premises & had destroyed & 

injuriously affected them to such an extent that 
the tops of some of the trees were dying whilst 
the others were dead. There was no house on 
pltf.’s property within the affected area. In an 
action brought by plitf. for an injunction to 
restrain defts. from carrying on their works so as 
to cause a nuisance or injury to pltf. or his 
property :—Held: the fumes & smoke discharged 

y defts.’ gasworks over pltf.’s premises caused a 
serious, growing & permanent injury to the pltf.’s 
property ; the injury being of a continuous nature 
it was impossible to measure the damage thereby 
occasioned with any certainty ; & pltf. was entitled 
to the injunction he asked.—Woop v. CoNWay 

CorRPNn., [1914] 2 Ch. 473; 83 L. J. Ch. 498; 110 

L. T. 917; 78 J.P. 249; 12 L. G. R. 571, C. A. 
96. ———.|—-Damage which it is impossible 

to measure will be deemed irreparable.—LONDON 

& NorTa WEsTeERN Ry. Co. v. LANCASHIRE & 

YORKSHIRE Ry. Co. (1867), L. R., 4 Eq. 174; 

36 L. J. Ch. £793 17 1. TT. 42; 15 W. R. 810. 


amount of damage cannot be a aoa | 
ascertained or proved, the ct. wi 
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award pltf. a small or trifling sum.— 
Tuk ALFRED LODGE, 


DaMaGEs. 


97. Ascertainment difficult—-No ground for 
refusal to award.|—Resp., having let certain 
fishing stations to applt., erected a dock, by which 
the fishing was injured. Applt. claimed a deduc- 
tion from the rent, on account of damage, which 
was refused. The question came before the Ot, of 
Session, & the | of judges were of opinion 
that some damage had been sustained by applt., 
but the ct. pronounced against his claim, some 
of those judges who admitted that he had suffered 
damage being against him, on the ground that the 
degrec of injury could not be exactly ascertained :— 
Held: this judgment was erroneous, on the 
principle that where damage was admitted some 
compensation was due, & the cause was remitted, 
with instructions to ascertain damage In some way 
or other.—HAtu v. Ross (1813), 1 Dow. 201; 3 
E. Rt. 672, H. L. 

98. ——-.]—Deft., who was an actor 
& a theatrical manager, published in a newspaper 
an offer to the following effect: That any lady 
in the United Kingdom who wished to become 
an actress might fill in & send to the newspaper an 
application form together with her photograph 
& the sum of Is.; that the United Kingdom had 
been divided into ten districts; that the photo- 
graphs of the candidates living in each district 
were to be given on applen. to the readers of the 
paper in the district, who were to vote for those 
whom they considered to be the most beautiful ; 
that) from five ladies in each district who had 
received the greatest number of votes deft. would 
himself select twelve, & that to the first four of 
these twelve he would give a three years’ engage- 
ment each at £5 a weck, to the second four a three 
years’ engagement each at £4 a week, & to the 
remaining four a three years’ engagement each at 
£3 a week. Pltf. accepted the offer by filling in 
& sending the applen. form to the newspaper 
together with her photograph & the sum of 1s. 
By the votes of the readers in her district she 
had been placed at the head of the poll in her 
division. Deft. failed to give pltf. a reasonable 
opportunity of appearing before him as one of the 
fifty candidates from whom deft. was to select the 
twelve to whom the engagements were to be given. 
Pltf. having brought an action against deft. to 
recover damages for breach of contract in depriving 
her of the chance of selection for one of the engage- 
ments, the jury awarded her substantial damages : 
-—Held: (1) there being a contract which gave 
pltf. a chance of obtaining one of the engagements 
offered by deft. & there being a breach of that 
contract on the part of deft., it was impossible 
to say that the damages flowing from such a breach 
were not in the contemplation of the parties to 
the contract, & therefore the damage alleged by 
pltf. was not too remote; (2) the mere fact that 
it was impossible to assess the damages with cer- 
tainty & precision did not relieve deft. from paying 
any damages at all in respect of his breach of 
contract, & it was for the jury to assess the 
damages.—CHAPLIN v. Hicks, [1911] 2 K. B. 786 ; 
80 L. J. K. B. 1292; 105 L. T. 285; 27 T. L. R. 
458; 55 Sol. Jo. 580, C. A. 

Annotations :-—As to (1) Refd. Johnston v. Bratam & 

Campbell, (1916) 2 K. B. 529. As to (2) Refd. Selby v. 

Whitbread, (1917] 1 K. B. 736; Turpin v. Victoria Palace, 


{1918} 2 K. B. 539; Barnett v. Cohen, [1921) 2 K. B. 461 ; 
La eee & Baumann Aviation Co. v. R. (1921), 126 


99. }—The difficulty of assessing 
damages is no reason for the ct. not granting them. 
—BOVET v. WALTER (1917), 62 Sol. Jo. 104. 


| (1917) C. P. D. 177.—S. AF. 











Part IJI.—Drrecrness AND REMOTENESS. 


100. ——- No ground for award of nominal 
damages only.]—In an action to restrain the issue 
of threats by a patentee an injunction was granted 
& an inquiry ordered as to damages caused to 
pltf. In his statement of claim pltf. complained 
of threats commencing in May 1886, & no evidence 
was given of any other threats at the trial. On the 
inquiry before the chief clerk, evidence was 
admitted of threats of earlier date. Shorthand 
notes of all the proceedings before the chief clerk 
were taken. he chief clerk substantially 
attributed to defts.’ threats the whole of the falling 
off which he found to have taken place in pltf.’s 
trade, though pltf. had been obliged to take 
liquidation proceedings about that time. He 


93 


admitted evidence of the communication of 
defts.’ threats to third persons, & found £1,348 
as damages :—Held: it was not clearly shown that 
all the falling off in pltf.’s trade was due to defts.’ 
threats, but some damage had been inflicted, & 
the difficulty of assessing it was no ground for 
giving only a nominal sum.—UNGaAR v. Suaa 
8 KR. P. C. 385; affd. (1892), 9 R. P. C. 


114, C. A. 
aeration :—Refd. Johnston v. Edge (1891), 36 Sol. Jo. 


Sect. 9.—INTEREST AS DAMAGES. 
See MONEY & MONEY-LENDING. 





Part IIl—Directness and Remoteness. 


StctT. 1.—IN GENERAL. 

Measure of damages.]—Sce, generally, Part V., 

ost. 
: 101. Damages must not be too remote— 
Natural consequences of wrongful act—Contem- 
plation of parties.|—(1) The damages recoverable 
for a breach of contract are such as may fairly 
& reasonably be considered as arising naturally, 
4.e. according to the usual course of things, from 
the breach of the contract itself, or such as may be 
reasonably supposed to have been in the contempla- 
tion of both parties at the time they made the 
contract as the probable result of the breach of it. 

(2) Where a contract is made under special 
circumstances which are communicated by one of 
the contracting parties to the other, the damages 
resulting from a breach of the contract, which the 
parties would reasonably be supposed to have 
contemplated, are the amount of injury which 
would ordinarily follow from such a breach of 
contract under the special circumstances. But 
if the special circumstances are unknown to the 
party breaking the contract, he, at the most, can 
only be held to have contemplated the amount of 
injury which would arise generally, & in the great 
multitude of cases, not affected by any special 
circumstances, from such a breach of contract. 

(3) A miller had employed a carrier to convey 
a broken shaft belonging to his mill, to be delivered 
to an engineer, & the carrier was guilty of an 
unreasonable delay in delivering it, the engineer 
being thereby prevented from making a new shaft 
from the model of the old one, & the mill remaining 
idle for a considerable time. In an action against 
the carrier for the delay :—Held: the jury, in 
estimating the damages, were not justified in 
taking into consideration the loss of profits by 
reason of the stoppage of the mill. 

(4) The omission of the judge to direct the jury 


100 i. Ascertainment dificult—No 


on the ground & coming up the 


as to any established rules of measuring the 
damages applicable to the particular case is a 
ground of new trial. 

(5) We deem it to be expedient & necessary to 
state explicitly the rule which the judge at the 
next trial ought, in our opinion, to direct the 
jury to be governed by when they estimate the 
damages. It is, indeed, of the last importance 
that we should do this, for if the jury are left 
without any definite rule to guide them it will, 
in such cases as these, manifestly lead to the 
greatest injustice (ALDERSON, B.).-—HADLEY v. 
BAXENDALE (1854), 9 Exch. 341; 23 L. J. Ex. 
179; 23 L. T. O. S. 69: 18 Jur. 358; 2 W. RK. 


"302; 2C.L. R. 517; 156 iW. RR. 145. 


Annotations :—As to (1) Folld. Herring ». Tomlin (1854), 
23 L. T. O. 8. 92. Apld. Portman v. Middleton (1858), 
4C. B. N.S. 322; Smeed v. Foord (1859), 1K. & 1h. 602 ; 
Richardson v. Dunn (1860), 8 ©. B. N.S. 655. Gonsd. Gee 
». L. & Y. Ry. (1860), 6 H. & N. 211; Wilson v. Le. & 
Y. Ry. (1861), 9 C. B. N.S. 632: Borries v. Hutchinson 
(1865), 18 C. B. N.S. 445. Apld. Williams ». Reynolds 
(1865), 6 B. & 8. 495; Knowles v. Nunna (1866), 14 L. T. 
5692; Wilson ». Newport Dock Co. (1866), L. R. 1 Exch. 
177. Consd. Woodger v. G. W. Ry. (1867), L. R. 2G. P. 

. Expld. Cory v. Thames Ironworks Co. (1868), 

L. R. 3 Q. B. 181. Consd. Engell vo. Fiteh (1869), L. R. 

4 Q. B. 659; Bradshaw wt. L. & Y. Ry. (1875), L. FR. 

100. P.189. Apld. Smith v. Green (1875), 1 C. P. D. 92; 

Wilson v. General Iron Screw Colliery Co. (1877), 47 

L. J. Q. B. 239. Consd. McMahon v. Field (1881), 7 

Q. B. D. 591. Apld. Baldwin ». L. GC. & D. ty. (1882), 

De Colyar’s County Court Cuses 224; The Notting Hill 

9P. D. 105. Folld. De Mattos v. Great Kastern 

; 17. L. R. 283. Apld. Rodoconachi v. 

Milburn (1886), 17 Q. B. D. 316; amunond v. Bussey 

(1887), 20 Q. B. D. 79. The rule, though frequently 

commented upon, has been over & over again adopted by 

the cts., & must now be considered to be the law on the 
subject (LORD Estmr, M.R.). Consd. The Argentino 

(1888), 13 BP. D. 191; Welch, Perrin v. Anderson (1891), 

61 L. J. Q. B. 167; Lepla vw. Rogers, [1893] 1 Q. B. 31; 

Marsh v. Joseph, [1897] 1 Ch. 2133 South African Terri- 

tories v. Wallington, ([1897] 1 Q. B. 692. Apld. Agius v. 

Great Western Colliery Co., [1899] 1 Q. B. 413. Gonsd. 

Bostock v. Nicholson, [1904] 1 K. B..725; The Cairnbahn 

(No. 2) (1913), 29 T. L. R. 559. Apld. Colntat v. Myham, 





house, & laundry, by the smoke & 


ground for award of nominal damages 
only.}—Difficulty in ascertaining the 
amount of the loss is no reason for not 
giving substantial damages.—Woop v. 
GRAND VALLEY. Ry. Co. (1913), 30 
QO. L. R. 44,.—CAN. 


PART III. SECT. 1. 


101 i. Damages must not be too 
remote—-Natural consequence of wrong- 
ful act—Contemplation of parties.}-— 
Where seed is delivered by one person 
to another without any warranty, 

mages arising from other innocuous 
seed having been mixed therewith, & 
on harvesting having become scattered 


following year on the land are too 
remote.—STEWART VD. SCULTHORP 
(1894), 25 O. R. 544.—CAN. 


101 ii. ——~—.}-—-In an ac- 
tion claiming from gas contractors the 
return of a deposit made as guarantee 
for fulfilment of their contract with 
a city corpn. :—Held: rospective 
damages which might result from the 
occupation of city streets by ds 
actually laid & abandoned are too 
remote & uncertain.—FINNIE v. MON- 
Cane CiTy (1902), 32 S. C. R. 335.— 








101 ii, —— —— ——.]—Inj to 
the use of a bleaching green, washing 


ashes of an engine is not. a relevant 
claim for surface damage; caused by 
working mincrals.—-OSWALD v. GORDON 





(1853), 16 Dunl. (Ct. of Sess.) 70; 
26 Sc. Jur. 45. —SCOT. 
101 iv. ——-- ——-~ .}-—In an action 


for damages against defender for taking 
decree in absence against pursuer in 
breach of an agreement not to do so :— 
Held: the jury were entitled to take 
into account damage resulting from the 
decree in a ‘** Black List ”’ that being 
proved to be the natural & invariable 
consequence of a decree in absenco 
being taken.—GrBson & Co. ». 
ANDERSON & Co. (1897), 24 R. (Ct. of 
Sess.) 556.—SCOT. 
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Sect. 1.—In general. Sect. 2: Sub-sect. 1.] 
pedi 2. 2 K. B. 220; Mitsui v. Watts, ale (1916] 
826. Consd. ” Turpin vw. Victoria Pal [191 
2K. B. 539. Apld. Pinnock v. Lewis & Peat, ace» 231 
K. B. 690. Refd. eeciae v. a Goa (1855), 17 C. B. 2 
Randall te Reaper, ( aa 4; Broom v. H u 
ag a s. 503; Allsop v. Allsop (1860), 5 
534; Gale, ay v Colt (1860) "5 L. T. 252; Prior 
v. Wilson (1860), 1 549; Anderson a a Ry. 
(1861), 4 L. T. eter Hondersa yo. N. Geet), 
9 W. oes Boyd wv. "Hitt hat gest T. 280: Ry anlan 
v. G. W ee & 8. 4 Phelps v. L. & N. W. 
Ry. 1805)" 4 W. R. 782; tmuilett v. Mason (1868), 
Har. h. 779: Godwin v. Francis (1870), 39 L. ae 
121; Prehn v. Royal Bank, Liverpool eee " R. 
Exch. 92; Larios v. Bonany Y. Gurety (1873), L. R. 5 P. C. 
346; Bain v. Fothergill et L. R. 7 H. 158; Bax- 
endale v. L. C. & Ry. (18 a BF 10 Exch. 35: 
Klbinger Akt. 0. periee (1874), L . B. 4733 
sewoen vy. Andrew (1874), 30 L 23; Rab gv. L. & 
S. W. Ry. (1875), L. Kh. 10 Q. B. Vii: The Parana (1877), 
2P. D. 118; Lilley v. Doubleday (18 381), 7Q. B.D. 4 
Williams v. Peel River Land & Mincral Co. ieee 55 L. se 
689; White v. Peto (1888), 58 L. T. 710 * Marcns v. 
Myers & Davis (1895), 11 T. L. R. 327; Prince of Wales 
Dry Dock Co., Swansea v. Fownes Forge & Engineering 
Co. (1904), 90 L. T. 527; Furness, ee v. Hall ee 
25 T. L. Rt. 233; Jackson v. _ Watson, (1909] 2 K. 193 ; 
Sapwell v. Bass, 11910] 2 K. B. 486; Clare v. Dobson 
[191111 K. B. 35; Hoole U. D.C. ». Fidelity & De rosit Co. 
of Maryland (1918), 115 L. T. 24; Quirk v. Thomas, 
11916] 1 K. B. 516; Watts, Watts v. Mitsui, [1917] A. C. 
227: British Automatic Co. v. Haynes, [1921}1 K. B. 377; 
Monte Video Gas & Dry Dock Co. v. Clan Line Steamers 
(1921), 37 T. L. R. 866. Asto (2) Distd. Collard v. S. ih. Ry. 
1861), 7 H. & N. 79. Consd. Horne v. Mid. Ry. (1873), 
.R.8C.1.131. Apld. Sanders v. Stuart (1876),1C. bP. D. 
326; Barratt v. L. B. & S.C. Ry. (1877), De Colyar’s 
County Court Cases 195. nsd. Thol wv. Henderson 
(sat) § a re D. 457: Smith v. Day (1882), 21 Ch. D. 421. 
attos v. Great: Kastern 8.8. Co. (1885), 1 T. L. R. 
283. rer Grébert-Borgnis v. Nu meet (1885), 15 Q. B. D. 
Consd. Skinner v. City of London Marine Insce. Corpn. 
(iss), 14 Q. B. D. 882. Apld. Couper v. Richards (1887), 
hk. 830: Ebbetts v. Conquest, [1895] 2 Ch. cae 
Refd. Simons v. Patchett (1857), 26 a. J. Q. B. 
British Columbia Saw-Mill Co. v. Nettleship (ass) 
L. R. 3 C. P. 499; Finlay if pena eee 20 Q. B. D. 


et Mrs 


_ 
On make 


494; Armstrong v. oe (18 wie . 738. As a 8) 
Folld. Le Peintur v. 8. ee Ry. (18 2 L. T. 170. 
Phillips v. L. & 8. W. y 4819). 5 . dD. O80. Reta. 
Manno v. General Steam RE ts Co. OBSep 26L.T.0O 


247; De Mattos v. Gibson (1860), 1 John. & H. 79. 


102. |—Where special damage is neces- 
sary to sustain an action for slander, it is not suffi- 
cient to prove a mere wrongful act of a third 
person induced by the slander, such as that he 
dismissed pltf. from his employ before the end of 
the term for which they had contracted ; but the 
special damage must be a legal & natural conse- 








a 


DAMAGES. 


6 Q. B. D. 333. Refd. Green v. palin 3650) 2 ae oo 
& R. 707; Gillett v. Bullivant (1846), 7 L. T ge, 
Keene v. Dilke (1849), 4 Exch. 388; Bernete 'v. 


1858), 1 F. & F. 125; Walker v. Goe 1859), 4 H. & N. 
50; Richardson v. Dunn (1860), 8 B. N. 8. 655; 
Rogers v. Rajendro Dutt (1860), 13 Moo. P. C. C. 209 ; 
Hoey v. Felton san). 11 oy 7 N. 8. 1423 Wilson v. 
Newport Dock Co. us 68) : 1 Exch. 177: Ellis v 
Loftus lron Co. (1874), L ; “10 Cc. P. 10; Chamberlain 
. Boyd (1883), 11 Q. B. ' ie mT v. ‘Rogers, [11 oye 
aoc, 8. 31; Bostock v. Nicholson, ee 4) 1 
Weld-Blundell v. Stephens, 119 20) A C. 956. Mota’ 
artyn v. Gray (1863), 14 C. B. N.S . 824, 


103. .]—Pltf. declared in case against deft. 
for not repairing his fences per quod pltf.’s horses 
escaped into deft.’s close, & were there killed by 
the falling of a haystack :—Held: the damage 
was not too remote, & the action was maintainable. 
—POoOWELL v. SALISBURY (1828), 2 Y. & J. 3913 
148 E. R. 970. 





Annotations :—Reld. Wilson v. Newport Dock Co. (1866), 
L. aa A cite: 177; Lawrence v. Jenkins (1873), L. R. 
: rs ; Jialestrap v. Gregory (1895), 64 L. J. Q. B. 
104. ——— Whether in respect of contract or 


tort.|—(1) Where, by reason of delay caused by 
collision, a cargo owner has sustained damage from 
loss of market, such damage is too remote to be 
recovered by him in an action of tort against the 
shipowner. 

(2) The rule as to remoteness of damage is 
the same whether the damage is claimed in respect 
of contract or of tort.—THE NoTrine H111, (1884), 
9P. D. 105; 53L. J. P. 56; 51 L. T. 66 ; 32 
W. R. 764; 5 Asp. M. L. C. 24], C. A. 

Annotations :—As8 to (1) Distd. Smith Iedwards v. Tregarthen 

(1887), 56 L. J. . 437. Consd. The Argentino (1888), 

D. 191; eterna eho Comrs. v. Coultas (1888), 

13 Avp. Cas. 222. Distd. lo-Argentine ive Stoc 

uco peenty v. Temp. erley Shipping Co., [1899] 

FQ B. Ee ant v. Kast Asiatic Co. (1915). 85 
I. ie "Cons. Monte Video Gas & Dry Dock 
Co. v. Maes Ling Steamers (1921), 37 T. L, R. 866. As 


eo 2) Consd. H.M.S. London, (19i 4 P. 72. Refd. Addis 
rarmophone Co., [1909] A. C 


105. Damages must not ote spsedlative or unh- 
certain.}|—-Where, on account of defects in the ship, 
the voyage had been protracted, & in the meantime 
the market. price of the goods shipped had fallen :— 
Held: the consignee could not recover damages 
for the loss of market. 

It seems to me that to give these damages would 
be to give speculative damages, to give damages 
when we cannot be certain that pltf. would not 
have suffered just as much if the goods had 

















quence . the slander.—VICAKS v. WILCOCKS | arrived in time. According to the principles on 

(1806), 8 sere Evian - is ag ss apaeaee which the cts. have acted in all such speculative 

Annotations :—Consd. Powoll v. Salisbury (1828), os & uncertain cases damages ought - 
301: Knight o Gibbs (1884), 1 Ad. & El. 43. Distd. | covered (MELLISH, I,J. ett PARANA (1877), 2 
Lumley v. Gye sa K. & B. 216. Consd. ynch v. ae ae ’ 
Knight (1861), 9 Cas. 577; Bowen ». Hall (1881), P. D. 118; 36 L. T. 388; 25 W. R. 596; 2 
104 i, ~-—— VW nether in respect of to be allowed. —ST. CATHERINES Ry. |, C, L. T.122; 70. L. R. 223.—CAN. i 


contract or tort.)—Though the rule is 
the same in actions on contract as in 
tort, vis., that the damages which 


Co. v. NORRIS (1889), 17 O. R. 667.— 
CAN. 


5 ti. -——.]}~—Where 





105 iv. -—Where a heifer was 
thoroughbred & registered & its 


a judge, in | owner intended to breed it to a certain 


Itf. is entitled to must result directly 
m the wrongful act of deft. & that 
no claim can be made to damages 
which are only too remotely connected 
with it, there may be differences in 
the application to actions in tort of 
this basic principle which ls common 
to both kinds of actions.—KakRIBaA- 
rere SONP vu. VERRABHADRAPPA 
(1913), I. L. R. 36 Mad. 580.—IND. 


105 i. anaes must not be speculative 
or uncertain.)—-Where the owner of a 
mill, who was also the owner of a lot 
pein oinin it, which was ured as the 
noipal means of communication 
betw een the mill & a public highway, & 
across which lot a railway co. had 
erected a trestle bridge, aought com- 
nsation for the loss of local custom 
fo & from the mill, not arising from the 
construction of the rallway, but from 
a subsequent user of it :—Held: the 
damages were too romote & speculative 


10 

charging the jury, told then that if 
they thought scars on pltf.’s face, 
caused by the bite of a dog, were 
likely to be permanent, & that such 
lasting disfigurement might affect 
hor prospects of making a good 
marriage, they might consider such 
Pier pe loss of marriage in assessing 
he damages :—Held: such damages 
were too speculative & remote.— 
PRICE v. WRIGHT (1899), 35 N. ‘3. R. 
36.—CAN. 


105 iii. ———.}—In a claim for dam- 
ages sustained by subscribers through a 
co.’s failure to supply them with 
books during the residue of a term 
in accordance with contract :—Held: 
only nominal damages were recover- 
able, for beyond this the damages 
were of too speculative or conjectural] 
&® nature to be maintained.—Re 
PUBLISHERS’ SYNDICATE (1904), 24 


| 
| 
| 
| 
| 
| 


thoroughbred registered bull & it was 
covered by a crossbred bull at large :— 
Held: damage by reason of the possible 
influence upon the strain of subsequent 
offspring too remote & uncertain to be 
considered. MCLEAN v. BRETT, [1919] 
3 W. W. R. 521.—CAN. 


105 v. .}+~Itis necessary that the 
loss in respect of which compensation 
is asked for shonld be the dérect, 
not a remote & more or less specu- 
lative, consequence of the act for 
which compensation is sought.—Con- 
NELL v. HIMALAYA BANK (1895), 
I. L. R. 18 All. 12.—IND. 


105 vi. -J—~—In an action brought 

: against defts. as sureties for damages 
os reason of the failure in performance 
certain repairs to a vessel, an item 
in the claim represented the loss of 
oe which it was claimed the vessel 
ht have secured had she been 

fin hed in time to permit of her 








Part II1.—DrrREcTNESS AND REMOTENESS. 


Asp. M. L. ©. 399, C. A.; revag. (1876), 1 P. D. 


452. 

Annotations :-—Folld. The Notting Hill (1884), 9 P. D. 105. 
Distd. Smith, Edwards v. T then ( aes 66 L. J. Q. B. 
437. Consd. The Argentino (1888), 13 P. D. 191. Expld. 
Dunn v. Bucknall, Dunn v. Donald Currie, [1902] 2 K. B. 
614. Distd. Sargant v. East Asiatic Co. (1915), 85 
L. J. K. B. 277. Consd. Monte Video Gas & Dry Dock 
Co. v. Clan Line Steamers (1921), 37 T. L. R. 866. Refd. 
The Star of India (1876), 1 P. D. 466; The Thyatira 
(1883), 8 P. D. 155; Rodocanachi v. Milburn (1886). 

oo B. D. 67 Ms Duckham v. G. Ww. Ry. (1899), 80 L. ° 


106. Remoteness a question for court.|— 
(1) Something has been said about the question 
of remoteness being left to the jury to determine, 
but this cannot be, for if it were a question to be 
settled by the jury it could never arise as a question 
for the ct. as it has done in very many cases 
(BLACKBURN, J.). 

(2) On a breach of a contract the party com- 
mitting the breach must be liable for the proximate, 
probable & likely consequences, that is, such as 
may be taken to have been fairly in the contempla- 
tion of the parties when the contract was entered 
into (ARCHIBALD, J.).—HOoOBRBS v. LONDON & SOUTH 
WESTERN Ry. Co. (1875), L. R. 10 Q. B. 111; 
441L. J. Q. B. 49; 32 L. T. 252; 39 J. P. 693; 
23 W. R. 520. 

Annotations -—As to (1) Refd. McMahon v. Ficld 
7 Q. B. D. 5913; Coldman v. Hill (1918), 34 T. L. 
As to (2) Refd. Lilley vy. Doubleday (1881), 7 Q. B. D. 510. 

Generally Refd. Le Blanche v. L. & N. W. Ry. (1876), 

hoe P. D. 286; Ruffy-Arnell, ete. Co. v. R., [1922] 1 K. B. 

107. ———-.|—McMAuon v. FIELD, No. 134, poel. 


(1881), 
R. 486. 


ee 





SEcT. 2.—IMMEDIATE OR PROXIMATE CAUSE. 
SUB-SECT. 1.—IN GENERAT. 


108. Damages must be natural or immediate 
consequence of breach.]—-ITADLEY v. BAXENDALE, 
No. 101, ante. 

109. -]|—Defts. having contracted with pltf. 
to receive his ship into their dock at a specified 
time, & having given him notice that they could 
then receive her, she was brought to the dock in 
ballast upon a stormy day, under the charge 
of her captain & a pilot. Owing to the breaking 
of one of the chains of the dock-gates, defts. were 
unable to let her in. The captain, after consulta- 
tion with the pilot as to the best course to be 
pursued, anchored the ship outside the gates. At 
the turn of the tide she grounded on a sandbank 
& broke her back. Pltf. brought an action against 
defts. for the damage donc to the ship. 

If there was any place of safety to which the 
vessel might have been taken we think pltf. is 
not entitled to recover (POLLOCK, U.B.). 

The question of damages is of constant occur- 
rence; it occurs in almost every action of contract, 
except contracts for the payment of a certain 
fixed sum of money, & necessarily in every action 
for a wrong. Ordinary cases on contracts are 
actions for the non-delivery or non-acceptance of 
goods agreed to be sold, on agreements for the sale 
of land, for breaches of promise to marry, for non- 
acceptance or non-delivery of stock or shares ; 
& an infinite variety of others might be named. 
So also, in actions for wrongs, it occurs every day ; 
for instance, in actions for injuries sustained by 
accidents on railways & by collision, which now 
constitute a very considerable number of the 
causes tried at Nisi Prius; in actions for libel & 





slander, for assault & false imprisonment, & in | 


numberless other cases. In some instances the 
prosecuting the sealing | voyage :— 
Hleld: the damages were too remote, 





DEE) | - RE ee ee OS ee 
&, being entirely of a speculative 
character, could not bo entertained.— 
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measure of damages is fixed & ascertained by long- 
established usage; for instance, for the non- 
delivery of goods which are the subject of common 
sale in the market, I apprehend that a Judge is 
bound to,tell the jury that the measure of damages 
is the difference between the contract price & the 
market price; & that, if he docs not, his summing 
up would be liable to objection. & there are other 
cases in which the like long usage has fixed the 
measure of damages. So also in some cases the 
matter of damages has been the subject of decision 
in the superior cts.; & I apprehend that when this 
has been so, the decision is a binding authority 
upon the same & other cts. in like manner & to 
the same extent as other decisions. The rule is, 
that the damage must be proximate (not 
immediate), & fairly & reasonably connected with 

the breach of contract or wrong (MARTIN, B.).— 

WILSON v. NEwporT Dock Co. (1866), L. R. 1 

IEixch. 177; 4 H. & C. 2382; 385 L. J. Ex. 97; 

14 L. T. 230; 12 Jur. N. S. 233; 14 W. R. 558 ; 

2 Mar. L. C. 313. 

Annotations :—Refd. Barratt v. L. B. & S. C. Ry. (1877), 
ae re oe Oey, Court Cases 195; The San Onofre, 
110. .]—One who commits a wrongful act 

is responsible for the ordinary consequences which 

are likely to result therefroms but, generally 
speaking he is not liable for damage which is not 
the natural or ordinary consequence of such an 
act, unless it be shown that he knows or has 
reasonable means of knowing that consequences 
not usually resulting from the act: arc, by reason of 
some existing cause, likely to intervene so as to 

occasion damage to a third person (Bovi.n, O.J.).— 

SHARP v. POWELL (1872), I. KR. 7 0. P. 253; 41 

IL. J.C. P. 95; 26 L. T. 436; 20 W. R. 584. 

Annotations :—Consd. Clark v. Chambers (1878), - 2. B.D. 





327. Apld. Clinton v. Lyons, [1912] 3 K. B. . Refd. 
Hardaker v. Idle District Council, (1896) 1 Q. B. 335; 
Jory v. Franco, Fenwick, [191 B. 114; Weld- 


Blundell v. Stephens, [1920] A. C. 


956: Re Polemis & 
Furness, Withy, [1921] 3 Kk. B. 560. 








111. .|—THE ARGENTINO, No. 26, ante. 

112. .|—COKB v. GREAT WESTERN Ry. Co., 
No. 172, post. 

113. loss or damage which is 





ae aba : 
clearly the direct & immediate consequence of a 
wrongful act is always proximate, & it is not 
necessary to inquire whether it also flows from the 
act directly & naturally, or in the usual or ordinary 
course of things.—H.M.S. LONbon, [1914] P. 72; 
83 L. J. P. 74; 109 L. T. 060; 30 T. L. R. 196; 
12 Asp. M. L. C. 405. 
Annotations :—Refd. The Amerika, (1914] P. 167; The 

Charles Le Borgne (1918), [1920] P. 15 n. 1; The Kafuo 

(1919), 123 L. T. 559; He Polemis & Furness Withy, 

[1921] 3 K. B. 560. 

114. ——— Exception in case of master & 
servant.|—<A declaration, by the lessee of a theatre, 
charged in the first & second counts that W. had 
contracted with pltf. to sing at his theatre, & not 
elsewhere, during a certain term, without pltf.’s 
consent, & that deft. had during the term 
maliciously enticed & procured W. to depart from 
her contract against the will of pltf., whereby W. 
refused to sing for pltf. at his theatre during the 
whole of the term. The third count alleged that 
W. had been hired by pltf. as his dramatic artiste, 
for a certain term, & that deft. had maliciously 
enticed & procured her to depart, from her employ- 
ment during the term. 1 the counts alleged 
special damage. On demurrer:—AHeld: the 
action was maintainable at common law, as 
maliciously procuring W. to break her contract, 
was a wrongful act from which damage accrued 


rere aa Lt omens ate - 








NORKK v. MapbocK (1869), 4 Nfld. 
L. R. 511.—-NFLD. 
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to pltf.; the rule of law giving a remedy for 
enticing away servants, was not confined to menial 
servants, or to such as fall within the Statute of 
Labourers, but extended to all cases where there 
was an unlawful or malicious enticing away of a 
person employed to give his exclusive personal 
service for a given time under the direction of an 
employer who is injured by the wrongful act; 
& the action for maliciously persuading a servant 
to quit his servcie was maintainable wherever 
there was at the time of the persuading a binding 
contract of hiring & service existing between the 
parties, whether the service be then actually 
subsisting or not.—LUMLEY v. GYE (1853), 2 
HK. & B. 216; 22 J. J. Q. B. 463; 17 Jur. 827; 


1 W. R. 4382; 118 BK. . 749. 

Annotations :—Consd. Lynch v. Knight (1861), 5 L. T. 291; 
Bowen v. Hall (1881), 6 Q. B. D. 333; De Francesco v. 
Barnum (1890), 63 L. T. 514; Allen v. Flood, [1898] 
A. C. 1; Quinn v. Leathem, [1901] A. C. 495; Pratt v. 
British Medical Assocn., [1919) 1 K. B. 244; Sain v. Butt, 
[1920] 3 K. B. 497; Ware & De Freville v. Motor Trade 
Assocn., [1921]3 K. B. 40. Refd. Rogersv. Rajendro Dutt 
(1860), 13 Moo. P. C. O. 2093; Evans v. Walton (1867), 
36 L. J. C. P. 307; Cattle v. Stockton Waterworks Co. 

(1875), L. R. 10 Q. B. 453; Mogul 8S.S. Co. v. McGregor 

Gow (1889), 283 Q. B. D. 598; Temperton v. Russell, 

[1893] ] Q. B. 714; Exchange Telegraph Co. v. Gregory 

(1895), 73 L. T. 120; Lyons v. Wilkins, [1899] 1 Ch. 255; 

Read v. Friendly Soc. of Operative Stonemasons of 

England Ireland, & Wales, [1902] 2 K. B. 732; South 

Wales Miners Federation v. Glamorgan Coal Co., [1905] 

A. ©. 239; National Phonograph Co. v. Edison-Bell 

Consdlidated Phonograph Co., [1908] 1 Ch. 335; Conway 

v. Wade, (1909) A. C. 506; Larkin v. Long, [1915] A. C. 

814; Long v. Smithson (1918), 88 L. J. K. B. 223; Valen- 

tine », Hvde, [1919] 2 Ch. 129; Davics v. Thomas, [1920] 

2 Ch 189; Weld-Blundell ». Stephens [1920] A. ©. 956; 

Wolstenholme v. Ariss, [1920] 2 Ch. 46 ; White v. Riley, 

1921) 1 Ch..1; Jasperson v. Dominion ‘Il obacco Co., [1923] 

A.C. 709. Mentd. Miller ». David (1874), 22 W. R. 332; 

Alderson v. Maddison (1881), 7 Q. B. D. 174; Charnock 

v. Court (1899), 68 L. J. Ch. 550; Stott ». Gamble, 

[1916] 2 K. B. 504; McColl. v. Canadian Pacific Iy., 

(1923) A. C. 126. 


See, generally, MASTER & SERVANT. 


SuB-SECT. 2.—BREACH OF CONTRACT. 


Measure of damages.|—Sec, generully, Part V., 


post. 

115. General rule.|—Whaere, on the sale of a 
chattel, the buyer intends it for a special purpose, 
but the seller supposes it is for another & more 
obvious purpose, the buyer can recover, as 
damages for the non-delivery according to the 
contract, the loss of profit which might have been 
made from the purpose supposed by the seller, 
provided the buyer has actually sustained damages 
to that or a greater amount. 

The measure of damages when a poy has not 
fulfilled his contract is what might be reasonably 
expected in the ordinary course of things to flow 
from the non-fulfilment of the contract, not more 

PART III. SECT. 2, SUB-SECT. 2. 

115 i. General rule.)—Pitf., a banker, 
wrote to defts., safeo-makers, asking 
whether No. 67 would furnish a fair 
protection against burglars, & defts. 
answered, ‘‘ No. 67 dvuor gives both fire 
& burglar proof protection.” Plitf. 

urchased a No. 67 door, which was 

lown open by burglars. It was | in 
found that the centre layer of the three 
layers making up the door, repre- 
sented to be hardened drill proof plate, * 
was not. so, & was easily perforated by a 
hand drill:-—Held: the loss of the 
money contained in the vault was not 
@ natural consequence of the defects, | to 
in the vault door.— DENISON v. TAYLOR ! in 


cash 


ay same.”’ 


(1903), 23 C. L. T. 264: 60. L. R. | 
3.—-CAN. 


115 ii. ——.]}—Deoeft., under an agree- 
ment in writing, undertook to act as 
agent in G. for pltfs., dealers in D. | 
Part of the agreement was, that deft. , 
should open a cash account at a bank | 
G., to the amount of £500, to be used 
at any time in honouring & retiring 
orders of piltfs. It 
agreed that no cash order would be 
drawn by pltfs. ‘* without deft. having | 
in his hands the full amount of such | 
orders previous to his being 
While deft. had cash | 
ank, & goods in hand, amounting 


DAMAGES. 


than that, but what might be reasonably expected 
to flow from the non-fulfilment of the contract in 
the ordinary state of things, & to be the natural 
consequences of it (BLACKBURN, J.).—OoRY v. 
THAMES IRONWORKS Co. (1868), L. R. 3 Q. B. 181 ; 
37 I. J. Q. B. 68; 17 L. T. 495; 16 W. R. 456. 

Annotations :—Consd. Montevideo Gas & Drydock Co. 

v. Clan Line Steamers (1921), 37 T. L. R. 544. Refd. Re 

Trent & Humber Co., Hz ». Cambrian Steam Packet Co. 

(1868), L. R. 6 a 396; Elbinger Act. v. Armstrong 

1874), L. R. 9 Q. B. 473; Barratt v. L. B. & 8. C. Ry. 

(1877), De Colyar’s County Court Cases 195; Bostock ». 

icholson, Bag K. BR. 725; Payzu v. Saunders, [1919] 

2K. B. 881. Mentd. British Columbia Saw Mill Co. »v. 

Nettleship (1868), L. R. 3 C. P. 499. 

116. -]—The general principle is that pltf. 
is entitled to any damages which in the opinion 
of the jury were the natural consequences of the 
breach of contract. No damages for general loss 
of business were given, but they thought that in 
such a trade as pitfs.’, on the happening of such 
an occurrence—namely, their having sent out to 
various customers beer which had to be destroyed 
to advertise so as to minimise any possible loss of 
business was a reasonable step, the cost of which 
having been bond fide incurred by pltfs. with that 
object, they were entitled to recover from defts. 
(LORD ALVERSTONE, C.J.).—-HOLDEN, LTb. vw. 
Bostock & Co., Lrp. (1902), 50 W. R. 323; 18 
T. L. R. 317; 46 Sol. Jo. 265, C. A: 


Annotation :——Consd. Cointat v. Myham, [1913] 2 K. B. 220. 


117. Contract of carriage—-Delay in delivery 
of shaft—Consequent loss by stoppage of mill.]— 
HADLEY v. BAXENDALE, No. 101, ante. 


118. Delay in delivery of goods.]—Pltfs. 
delivered to defts. who were carriers, ten tons of 
cotton to be carricd from L. to O. In the usual 
course the cotton should have been received on 
the following day, but it did not in fact arrive till 
four days afterwards. In consequence of the 
delay a new mill of pltfs. was stopped for want of 
cotton to go on with. At the time of the delivery 
of the cotton to defts. nothing was said as to the 
particular inconvenience likely to result from the 
delay in forwarding it. But on the day before it 
was delivered to defts., & repeatedly on each 
succeeding day until it arrived at O. one of pltfs. 
called to inquire about it, & on each occasion told 
the managcr of the goods department at the O. 
station, that the mill was at a stand, solely on 
account of the non-delivery of the cotton. In 
an action against defts. for neglect in delivering the 
cotton, pltfs. proved that during the time the mill 
was at a stand they had paid in wages £7 & that 
the profit which would have been made if the mill 
had been at work was £7 10s :—Held: pltfs. were 
not entitled to the amount of wages paid & of the 
profits lost as legal damages, inasmuch as _ it 
assumed that the stoppage of the will arose entirely 
from the non-delivery of the cotton, when in 
fact.it arose partly from that & partly from pltfs. 
having no cotton to go on with-—GEE wv. 
LANCASHIRE & YORKSHIRE Ry. Co. (1860), 6 








to more than the £500, upon the day 
on which a cash order for £250 fell due 
in G., deft. left that city, & the order 
was returned, honoured, to D. It 
having been proved that in cohsequence 
of the cash order having been dis- 
honoured, pltf.‘s trade in G. was 
. Buspended, that their D. business was 
: seriously impaired, & that they had 
' lost the agency of an Australian firm ; 
was also: the jury gave damages for loss upon 
' each of those heads :—Held: no 
portion of the. damages was too 
remote, as the losses flowed naturally 
from the default of deft.—-Boyp v. 
FITr (1362), 14 I. CG. L. R. 43; 8 
{ Ir. Jur. 51.—IR. 


required 


Part III.—Drrectness AND REMOTENESS. 


H. & N. 211; 30 L. J. Ex. 11; 3 L. T. 328; 6 
Jur. N. S.1118; 9 W. KR. 103; 158 E. R. 87. 
Annotations :—Consd. Hobbs v. L. & S. W. Ry. (1875). 

L. R. 10 Q. B. 111. Refd. Boyd vw. Fitt (1864), 11 L. T. 

280; Wilson v. Newport. Dock Co. (1866), L. R. 1 Exch, 

177. Mentd. Collard v. S. E. Ry. (1861), 7 H. & N. 79; 

Schroder v. Ward (1863), 1 New. Rep. 325; O’Hanlan v. 

G. W. Ry. (1865), 6 B. & S. 484. 

119. Failure to appoint place of delivery 
—Consequent damage to horses by cold.|—It was 
agreed between pltf. & deft. that pltf. should 
carry timber for deft. to deft.’s home & deliver it 
at the place appointed by deft. 

Pitf. declared that he carried the timber but 
that through the neglect of the deft. to appoint 
the place of delivery his horses caught cold & died : 
—Held: this was not damage for which deft. was 
answerable.—VERTUE v. Brrp (1677), 1 Vent 310; 
3 Keb. 706; 86 E. R. 200; sub nom. VIRTUE v. 
BrmpkE, 2 Lev. 196. 

Annoiation :—Refd. Iveson v. Moor (1698), Comb. 480. 

120. Refusal to carry coals—Loss of 
customers.]——- The loss of customers was not a 
remote, but a direct & immediate consequence of 
the act of the company refusing to carry the coals 
(LORD CHELMSFORD).—LANCASHIRE & YORKSHIRE 
Ry. Co. v. Giptow (1875), L. R. 7 H. L. 517; 
- Le J. Q. B. 625; 32 L. T. 573; 24 W. R. 144, 
Annotations :—Mentd. Dunkirk Collicry Co. v. M. 8. & L. 

Ry. (1876), 2 Ry. & Can. Tr. Cas. 402: Kvershed v. 

L. & N. W. Ry. (is77), 2 Q. B. D. 254; Chatterley Iron 

Co. v. North Staffordshire Ry. (1878), 3 Ry. & Can. Tr. 

Cas. 238; 1. & N. W. Ry. v. Evershed (1878), 3 App. Cas. 

1029; Isle of Wight. (Newport Junction) Ry. ». Isle of 

Wight Ry. (1882), 4 Ry. & Can. Tr. Cas. 128; Murray 1. 

G. & S. W. Ry. (1883), 4 Ry. & Can. Tr. Cas. 4565 Berry 

v. lL. C. & D. Ry. (1884), 4 Ry. & Can. Tr. Cas. 310; 

Hallv. L. B. & S.C. Ry. (1886), 5 Ry. & Can. Tr. Cas, 28 ; 

Soe anegeece ip aoa! O00) TOE 

G. K. Ry. (1920), 37 T. LL R268 

—— See, further, CARRIERS, Vol. VIII., pp. 138— 
142, Nos. 908-939. 

Of passengers.]—See Carriers, Vol. VIII., 
pp. 100-107, Nos. 708 -719. 

——-— Carriage by sea.|—See Siippinc & NAVIGA- 
TION. 

121. Breach of warranty—Of soundness of 

horse.]—Bone spavin in the hock is unsoundness 
in a horse, & therefore is a breach of a warranty of 
soundness, whether it produces lameness apparent 
at the time of the warranty or not, & though it 
may not produce lameness for years after. 
_ if the horse-dealer docs not perform his warranty, 
it does not follow that the man who has bought has 
a right to return it. The damages will be such as 
flow immediately from the breach of the contract, 
& will be the difference between the price & the 
value, & the expenses to the time when pit. 
offered to send the horse back, & it was refused 
(TINDALL, C.J.).—WATSON v. DENTON (1835), 
7C. & P. 85, N. P. 

122. Of fitness of food—Loss by death 
of wife.]—In an action for breach of a warranty 
that tinned salmon sold by defts., to pltf. was fit 
for consumption as human food pltf. claimed 
damages under following head, among others 
namely on the ground that his wife having partaken 
of the salmon had in consequence died, & that, she 
having performed services for him in the care of 
his house & family until her death, he was under 
the necessity after her death of hiring some one 
else to perform such services. The jury found a 
verdict for pltf. & awarded £200 in respect of the 
damages claimed as above mentioned :—Held : 
the death of pltf.’s wife not forming an essential 
part of the cause of action sued upon but only an 
element in ascertaining the “damages arising 
therefrom there was no rule of law which prevented 
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such damages from being recoverable in the action. 
— JACKSON v. WATSON & Sons, [1909] 2 K. B. 198 ; 
78 L. J. K. B. 587; 100 L. T. 799; 25 T. L. R. 


454 3 58 Sol. Jo. 447, C. A. 

Annotations :—Retd. Cointat v. Myham, [1913] 2 K. B. 220. 
Mentd. The Amerika, [1914] P. 167; Berry v. Humm, 
(1915) 1 K. B. 627. 


128. Loss of trade—Fine & costs.]— 
Defts., who were salesmen, sold to pltf., a butcher, 
meat unfit for human food for the purpose of sale 
in his shop, he relying on their skill & judgment & 
not knowing that the meat was bad. The meat 
was seized in the shop by an inspector & ordered 
by a magistrate to be destroyed; & the pltf. was 
convicted under s. 47, sub-s. 2, of the Public 
Health (London) Act, 1891, of having the bad meat 
on his premises & was fined. In an action for 
damages for breach of warranty the jury awarded 
damages in respect of the fine & costs & also for 
loss of trade owing to the conviction :---Held: 
pltf. was entitled to recover the damages in respect 
of the fine & costs & for his loss of trade.—-COINTAT 
v. MYHAM & SON, [1913]2 K. B. 220; 82 L. J. K. B. 
551.3; 108 I. T. 556; 77 J. P. 217; 29 T. L. R. 
387; 11 L. G. R. 760; on appeal (1914), 84 
L. J. K. B. 2253, C. A. 

Annotations :—Distd. Turpin »v. Victoria Palace, [1918] 
2 K. B. 539. Refd. Leslic v. Reliable Advertising & 
Addressing Agency, [1915] 1 K. B. 652; Proops v. Chaplin 
(1920), 37 T. I R 112; Weld-Blundell v. Stephens, 
(1920) A. C. 956. 

124. Insurance against accident--Expenses & 
suffering caused by injury—Loss of time or profit.]| 
——Plitf. effected with defts. a contract of assurance, 
which stated that plif. was thercby assured by 
the Railway Passengers Assurance Company, in 
the sum of £1,000 to be payable to his legal repre- 
sentatives in the event of death happening to the 
assured from railway accident whilst travelling 
in any class carriage on any line of railway in Great 
Britain or Ireland ; or a proportionate part of the 
£1,000 will be paid to the assured himself in the 
event of his sustaining any personal injury by 
reason of such accident. Pltf. was travelling in a 
railway carriage to a certain place, & on the arrival 
of the train at the railway station there, & after 
it had stopped pltf., in stepping out of the carriage 
without any negligence on his part, slipped off the 
iron step, whereby he sustained an injury :— 
Held: this was a ‘‘ railway accident ’’ within the 
meaning of the contract of assurance, & pltf. was 
entitled to recover damages for the expense & 
suffering occasioned by the injury, but not for his 
loss of time or loss of profit.--THEOBALD v. RAtL- 
WAY PASSENGERS ASSURANCE Co. (1854), 10 Exch. 
45; 23 L. J. Ex. 249; 23 L. T. O. S. 222; 18 
Jur. 583; 2 W. R. 528; 2 C. L. R. 1034; 156 
K. R. 349. 

125. Contract to enter into partnership— Failure 
to form partnership— Recovery of incidental 
expenses.|—Action of contract for breach of agrec- 
ment to enter into a partnership. Declaration 
alleged that before entering on the agreement pltf. 
incurred expenses in journeys at request of deft. 
on the intended partnership business :—Held : 
evidence of the expenses incurred by pltf. on the 
journeys was admissible, not that pltf. was 
entitled to recover them absolutely, but as a means 
of estimating the damage resulting from a breach 
of contract.—HERRING v. TOMLIN (1854), 23 
L. T. O. 8S. 92; 2 W. RR. 470. 

126. Contract of service—Refusal to serve on 
ground of illegality of service—Consequent arrest 
as deserter in foreign port.]—PItf. agreed with deft. 
to serve as one of the crew of a ship, whereof 
deft. was master, for twelve months, trom London 
to Rio, or any other of the ports specified in the 

H 
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Pacific Ocean & back to a final port of discharge 
& to obey during that period all deft.’s lawful 
commands. He subsequently sailed for Rio with 
the ship. She was destined as it appeared from 
her charterparty for the service of the Peruvian 
Govt., & had on board a cargo of coal & ammuni- 
tion. In the course of her voyage to lio she joined 
company with two Peruvian war steamers to which 
from time to time she supplied coal & ammunition. 
At Rio it became known to pltf. & deft. that 
hostilities had commenced between Spain & Peru, 
two powers at peace with England. Deft. notwith- 
standing this circumstance, announced to pitf. 
that he intended to go on to Callao in the Pacific, 
another Peruvian port. He was at that time 
acting under the direction of a Peruvian agent 
on board the ship, who reccived his instructions 
from the commanders of the two war steamers. 
Pltf. objected to serve any further on the voyage 
on the ground that it had become illegal & involved 
greater danger than he had anticipated when he 
entered into his agreement with deft. He 
accordingly left the ship. In an action for breach 
of contract, brought by him against deft. :—Held : 
deft. must be taken to have engaged pltf. for an 
ordinary voyage & pltf. was entitled to treat as a 
breach of contract. deft.’s employment of him on a 
voyage which would expose him to greater danger 
than he originally had reason to anticipate. 
Pitf. was imprisoned at Rio for some days 
as a Peruvian deserter. When he came out of 
prison the ship had gone carrying some of his 
clothes on board of her. Tie jury awarded 
damages both for the imprisonment and the loss 
of clothes:—Meld: those damages were too 
remote to be recoverable.— BURTON v. PINKERTON 
(1867), L. RK. 2 Exch. 340; 36 L. J. Ex. 137; 
17 lL. T. 15; 31 <5. P. 615; 15 W. R. 1139; 2 
Mar. L. C. 604. 

Annotations :-—Consd. Hobbs v. L. & S. W. Ry. (1875), 
L. Rh. 10 Q. B.111; O’Nell v. Armstrong Mitchell, (1895) 
2Q. B. 70. Refd. Connelly v. Sibery (1905), 69 J. P. 115. 
Mentd. Austin Friars S.S. Co. . Strack, |1905) 2 K. B. 
315; Lloyd v. Shoen (1905), 93 L. T.174 ; Palace Shipping 
Co. v. Caine, [1907] A. C. 386. 

127. ——— Wrongful dismissal.|—By a decd of 
apprenticeship, it was provided that, if, during the 
term of apprenticeship, pltf. showed want of 
interest in his work, it should be lawful for defts. 
to cancel the deed upon giving him a weck’s notice. 
Pitf. was dismissed, without notice, on a false 
charge of misconduct. In an action for wrongful 
dismissal the judge directed the jury that they 
were not bound to limit the damages to the value 
of the week’s notice which he had lost :—Held: 
there was no misdirection.—MAw wv. JONES (1890), 
25 Q. B. D. 107; 59 L. J. Q. B. 642; 038 L. T. 
847; 54 J.P. 727; 38 W. Rt. 718, D.C. 


Annotations :—Distd. Baker v. Denkera Ashanti Mining 

Corpn. (1903), 20 T. L. R. 37; Austwick v. Midland Ry. 
65 T. Ia. R. 728. . Addis v. Gramophone Co., 
. {1909} A. C. 488; Chaplin tv. Hicks, [1911] 2 K. B. 786. 


128. ——— Difficulty of procuring fresh 
employment owing to  dismissal.|—AppIs_ v. 
GRAMOPHONE Co., Urn., No. 1, ante. 

29. No good ground for dismissal.]— 
Pitf., a miner & prospector, sought to recover 
damages from defts., a mining co. owning property 
in the Gold Coast Colony of Africa, for wrongful 
dismissal. At the trial defts. admitted that pltf. 
had been wrongfully dismissed, & the only question 
for the jury was the amount of damages to which 
pltf. was entitled :—Held: defts. could not be 
made liable for more damages simply because 
they had not a good reason for dismissing pltf.— 
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BAKER v. DENKERA ASHANTI MINING CORPN., LTD. 
(1903), 20 T. L. R. 87. 

130. Wrongful transfer of documents oi title 
held upon trust— Insolvency of transferee.]— 
A. having purchased jute, warehoused it-at the 
Londpn Docks, paid a deposit on it, & received 
weight notes for it from the dock co., & these he 
deposited with B. as a security for advances made 
to A. by O., & B. agreed to hold them as such 
security. The jute having been destroyed by 
fire, A. applied to B. for the notes, who wrongfully 
gave them up to him, & A. then went back to 
the vendor of the jute & obtained back the deposit 
& subsequently became insolvent & failed to repay 
OU. his advances. C. having sued B. for his breach 
of contract in delivering up the weight notes to 
A. :—Held: C. was entitled to substantial & not 
merely nominal damages.— MATTHEWS v. DISCOUNT 
Corpn. (1869), L. R. 4 C. P. 228, Ex. Ch. 3 previous 
proceedings (1867), 16 L. T. 94. 

181. Failure to honour bills of exchange— 
Costs of obtaining advances from third party.]— 
Defts., bankers at Liverpool, by their letter of 
credit to pltfs. merchants at Alexandria & Liverpool, 
undertook to accept the drafts of pltfs.’ Alexandria 
firm, pltfs. undertaking to put them in funds 
to mect the bills at maturity & defts. receiving 
4 per cent. for the accommodation. Bills were 
accepted by defts. under this arrangement & 
pltfs. duly provided defts. with funds exceeding 
the amount of the acceptances. Before the bills 
became duc, defts.’ bank stopped & they gave notice 
to pltfs. that they would be unable to meet the 
bills. Pltfs. arranged with another house in 
Liverpool to take up the bills, paying 24 per cent. 
commission ; they were also obliged to pay to the 
holders the expenses of protesting the bills at 
Liverpool & Alexandria; and had also to incur 
expense in telegraphic communications between 
Liverpool & Alexandria. In an action against 
defts. for breach of the contract contained in their 
letter of credit :—Held: pltfs. were entitled to 
recover the commission & the notarial & telegraphic 
expenses.—PREHN v. ROYAL BANK OF LIVERPOOT, 
(1870), lL. R. 5 Exch. 92; 39 L. J. Ex. 41; 21 
L. T. 880; 18 W. R. 463. 


Annotations :—Apld. Larios v. Bonany Y. Gurety (1873), 
L.R5 P. GC. 8 6; He General South American Co, (1877), 
7 Ch. D. 637. Distd. Re English Bank of the River Plate, 
Ex P. Bank of Brazil, [1893] 2 Ch. 438; Banque Populaire 
de Bienne v. Cavé (1895), 1 Com. Cas. 67. Apld. Wallis 
Chlorine Syndicate v. American Alkali Co. (1901). 17 
T. L. R. 656. Refd. He Oriental Commercial Bank 
(1871), L. R. 12 Eq. 501; Barnett v. Hart. (No. 1) (1903), 
48 Ronaee 14; Wilson v. United Countics Bank, [1920} 


182. Failure to repair vessel——Loss sustained 
by detention.]—-In an action against defts. for 
breach of contract in improperly repairing a sea- 
going steam-vessel, pltfs. claimed damages for the 
loss sustained by the detention of the vessel by 
reason of such improper repairs :—Held : they were 
entitled to do so, the detention of the vessel being 
the probable result of the breach of contract.— 
WILSON v. GENERAL IRON SCREW COLLIERY Co., 
Trp. (1877), 47 lL. J. Q. B. 239; 37 L. T. 789; 
3 Asp. M. L. C. 536. 

Annotation :—Refd. The Argentino (1888), 13 P. D. 191. 

183. Delay due to defect in ship—Lot$s of mar- 
ket.)—-THE PARANA, No. 105, ante. 

134, Contract to stable horses—Damage suffered 
by yang Bee an innkeeper, contracted with 
pitt. a horsedealer, to provide him with stabling 

or a number of horses during a fair at which they 
were to be sold, but in consequence of deft., in 
breach of such contract, having Ict his stables to 
another person, pltf.’s horses, after they had been 
put into deft.’s stables on their arrival there, from 
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. a railway journey, were turned out by that person, 


assisted by deft.’s servant, without their clothing, 
& they remained in deft.’s yard exposed to the 
weather for some time until pltf. could find suitable 
stables for them elsewhere. Owing to this 
exposure several of them caught cold, which 
depreciated their value in the market :—Held: 
the damage in respect of such cold was recoverable, 
as it was the probable consequence of deft.’s breach 
of contract, & was not therefore too remote. 

It is for the ct. & not the jury to determine 
whether the case comes within any of the following 
rules, namely, first, whether the damage is the 
necessary consequence of the breach; secondly, 
whether it is the probable consequence; & thirdly, 
whether it was in the contemplation of the parties 
when the contract was made; those last two 
are rather questions of fact for a jury, than of 
law for the ct., to determine (Brert, [..J.).— 
McMAHON v. FIELD (1881), 7 Q. B. D. 591; 50 
L. J. Q. B. 552; 45 L. T. 381; 46 J. P. 245, C. A. 
Annotations :—Refd. Lepla v. Rogers, [1893] 1 Q. B. 31; 

Jackson v. Watson, [1909] 2 K. B. 193. Mentd. Lilley 

v. Doubleday (1881), 7 Q. B. D. 510. 

135. Breach of covenant—-Not to sublet — 
Loss caused by dangerous business.]——-A_ lessee, 
in breach of his covenant not to sublet without the 
written consent of the lessor, sublet his premises 
to a turpentine distiller. In consequence of the 
dangerous character of the business the house was 
burnt down :—AHeld: the loss caused by the fire 
was the natural result of the breach of covenant, 
& was, therefore, recoverable as damages in the 
action.—LEPLA v. Roagmrs, [1893] 1 Q. B. 31; 
68 L. T. 5843; 573. P.55; 9 T. L. BR. 233; 37 Sol. 
Jo. 11; 5 R. 57. 

Annotation :-—Mentd. Mackusick wv. Carmichael, [1917} 

2K. B. 581. 


1386. ——— To pay rates—-Loss suffered by 
consequential distress.|—A landlord agreed with 
his tenant to pay the rates of the premises, & on 
nonpayment the local authority distrained on the 
tenant. The tenant sued the landlord in the 
county ct. for damages for breach of the agreement, 
& the landlord denied liability, alleging that the 
distress was illegal, as the local authority had 
contravened the Courts (limergency Powers) Act, 
1914 (c. 78). The county ct. judge gave judgment 
for pltf. on the ground that, whether the distress 
was or was not illegal, deft. was liable for the 
breach of his contract :—Held: the judgment was 
right.—IsAacs v. ARLIDGE (1917), 87 L. J. K. B. 
347; 82 J. P. 289; 347. L. R. 102; 62 Sol. Jo. 
142; 16 L. G. R. 73, D. C. 

137. ——— Breach of implied condition of 
fitness.|—Damages sustained by a dealer in goods 
in consequence of selling goods with a warranty, 
in reliance upon a warranty by the person from 
whom he purchased them, can be recovered from 
the person who sold them to him, & are not too 
remote.—DINGLE v. HARE (1859), 7 C. B. N. S. 
145; 201. J.C. P. 143; 141. TT. 38; 6 Jur. N.S. 


679; 141 HK. R. 770. 
Annotations :—Refd. Mullett v. Mason (1866), L. R. 1 C. P. 
5659. Mentd. Baldry v. Bates (1885), 1 T. L. HR. 558. 


188. Sale of goods—Goods supplied for special 
purpose.|—Cory v. THAMES IRONWORKS Co., No. 

15, ante. : 

189. Failure to supply—-Steps bona fide 
taken to minimise loss of business.|—-HoOLDEN, 
Lrp. v. Bostock & Co., Lrp., No. 116, ante. 
-;-See, further, SALE OF Goons. 
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s. General rule.}—A wrongdoer 1s | 
not Ifable in comere: for injury which | 
is not the natural, ordinary or direct | 
consequence of his wrong -doing.—- 
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140. Loss of profits based upon a contingency.]— 
It was agreed at the beginning of 1908 between the 
pltf., a breeder of racehorses, & deft. the owner of 
a stallion, that deft.’s stallion should during the 
season of*1909 serve one of the pltf.’s brood mares 
in consideration of a sum of £315 to be paid by 
pitf. to deft. at the time of the service. Deft. in 
the summer of 1908 sold the horse to a purchaser 
in South America, & thus precluded himself from 
carrying out the contract. In an action for 
breach of contract, pltf. gave evidence that the 
profit he had made from the sale of foals by the 
same stallion out of other mares belonging to him 
considerably exceeded the £315, & he claimed 
damages upon the footing that he had in all 
probability lost a valuable foal:—-Held: the 
damages claimed were too remote & contingent, 
& pltf. was only entitled to nominal damages.— 
SAPWELLv. Bass, [1910]2 K. B. 486; 79 L.J.K. B. 
932; 102 L. T. 811; 26 T. L. R. 462. 

Annotation :—Consd. Chaplin v. Hicks, [1911] 2 K. B. 786. 

141. Contract to ship by certain date—Loss due 
to market fluctuation.|——By a contract made in 
July, 1919, for the sale of Cyprus locust beans, it 
was provided (inter alia) that shipment was to 
be made by the sellers in July &/or Aug. 1919, 
& that the bills of lading were to be dated for those 
months. The goods arrived in London on Sept, 27, 
1919, & on Sept. 29 the buyers paid for them. 
It was subsequently discovered that) the goods 
had not been shipped until Sept., & that the bills 
of lading, although dated Aug. 31, had not in fact 
been signed until on or after Sept. 6. From the 
date of the contract in July, the market, for all 
locust beans had fallen heavily. The buyers had 
resold the beans, & so could not reject or return 
them. There was no difference in value at the 
material time between locust beans shipped in Aug. 
& those shipped in Sept. On a claim for damages 
Held: asthe buyers’ loss was not due to the sellers’ 
breach of contract, the buyers were only entitled 
to nominal damages.-—Tayton & Sons, Lrp. v. 
BANK OF ATIIENS, PINNOCK BROTHERS v. BANK 
OF ATHENS (1922), 91 L. J. K. B. 776; 128 L. T. 
795; 27 Com. Cas. 142. 

Contract for sale of land.|—See SALE oF LAND. 

Contracts of Bailment.|-—See BAILMENT, Vol. ITI., 
pp. 77, 90, 99, Nos. 163, 220, 272. 

See, further, Nos. 296-307, post. 


Sun-sgecT. 3.—TortTs. 

See, generally, Part V., post; Torts. 

142. Injury to feeling — General rule.]|—Ham- 
LIN v. GREAT NORTHERN Ry. Co., No. 291, post. 

148. Loss of service of son through 
injury.]—If pltf.’s son, who was in fact his servant, 
in delivering parcels from a stage-coach, receive 
an injury, by which the father is deprived of his 





‘services, the father is not entitled, as part of the 


damages in an action for loss of his son’s services, 
to have compensation for the injury done to his 
parental feelings.——-IFLEMINGTON v. SMITHERS 
(1826), 2 C. & P. 292, N. P. 

144, - Loss of service of daughter through 
seduction.|—In an action by a widow for the 
seduction of her daughter, per quod servitium 
amisil, the jury are not confined to the mere loss 
of service, but may give some damages for the 





occurrence for which neither party is 
responsible, defts. are liable, provided 
the injury would not have been sus- 
tained but for their neglect.—-SHER- 
WOOD v. HAMILTON CORPN. (1875), 37 
U. C. R. 410.—CAN. 
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Sect. 2.— Immediate or proximate cause: Sub-sect. 3.} 


distress & anxiety of mind which the mother has 
felt. ANDREWS v. ASKEY (1837), 8 C. & P. 7, N. P. 


nae :—Refd. Hodsoll v. Taylor (1873), L. R. 9 Q. B. 


145. ——— Conspiracy to use house of plain- 
tiff for illegal purpose—Consequent correction of 
plaintiff.;—Declaration stated that pltf. was pos- 
sessed of certain messuages & premises; that 
deft. & S. unlawfully & maliciously conspired to 
procure possession of a portion of the premises, 
& to set up & keep private stills thereon ; that, in 
pursuance of such conspiracy, they, by falsely 
pretending & representing to pltf. that S. wanted 
such portion of the premises for the carrying on 
therein of a lawful trade, induced pltf. to demise 
them to him; that, in further pursuance of such 
conspiracy, deft. & S. entered & took possession 
of the premises & set. up concealed stills therein, 
& falsely & maliciously pretended & represented, 
& by divers false & fraudulent neans & devices 
nade it; appear & be believed that it was pltf. who 
had so set up such stills, & was the proprietor 
thereof; that the deft. & S. worked the stills, & 
falsely & maliciously pretended & represented, 
& by divers false & fraudulent means & devices 
made it appear & be believed that it was pltf. who 
so used the stills; & that by means & in conse- 
quence thercof, an excise officer entered, & finding 
pltf. upon the premises took him before a 
magistrate, who convicted him of keeping illicit 
stills :—Held: the declaration disclosed no cause 
of action—-the damage to the pltf. not appearing 
to have been the natural & proximate consequence 
of the deft.’s act.— BARBER ©. Lesrrer (1859), 
7. BLN.S.175; 2901. 5.C.P. 161; 6 Jur. N.S. 
654; 141 KH. RR. 782. 

Annotations :-—Refd, Castrique v. Behrens (1861), 8 BE. & E. 

709; Basébé v. Matthows (1867), L. Rk. 2 C. P. 684; Hyde 

v. Bulyner (1868), 18 L. T. 2933 Quinn v, Leathem, [1901] 

A. C, 495; Giblan v. National Amalgainated Labourers’ 

Union of Great. Britain & Ircland, [1903] 2 K. B. 600. 

Mentd. Bynoe v. Bank of England (1902), 86 L. T. 140. 

146, Death of wife—Loss of consertium— 
Damage suffered by child.|—Where a jury found 
that the death of the pltf.’s wife had been acceler- 
ated, but not to an appreciable extent, by taking 
a dose of tartar cmetic negligently supplied by 
defts., & pltf. had suffered no damage thereby 
but that his minor child had incurred damage to 
the extent of $1,000 :~ Held: the action must be 
dismissed because the damages attributable to 
defts. were, on those findings, which could not 





properly be disturbed, inappreciable & __ irre- 
coverable.—KERRY v. ENGLAND, [1898] A. C. 
742; 67 L. J.P. 0. 150, P. C. 

147. Pain & suffering — General rule.}/— 


MEDIANA (OWNERS) v. COMET (OWNERS, ETC.), 

THE MEDIANA, No. 9, ante. 

-|—Kvery person who does a 

wrong, is at least responsible for all the mischievous 

consequences that may reasonably be expected 
to result, under ordinary circumstances, from such 
misconduct ' (POLLOCK, C.B.).—RIapy v. HEwi1tT 

(1850), 5 Exch. 240; 19 L. J. Kx. 2913; 155 

K. R. 1038. 

Annotations :—Consd. Lynch v. Knight (1861), 5 L. T. 
Cory v. France, Fonwick, (1911] 1 K. B. 114. 
Greenland r. Aan (1850), 5 Exch. 243; Hoey v. Felton 
(1861), 11 C. B. N.S. 142: Polemis & Furness, Withy, 
{1921} 3 K. B. 560. Mentd. The Bernina (No. 2) (1887), 
12 P. D. 58. 

149. _ Nervous shock.]—<A railway gate- 
keeper negligently allowed passengers to drive 
over a level crossing at a time of danger, & a 
collision having become imminent, though actuall 
avoided, the passenger received a nervous shoe 








291; 
Refd. 
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from fright, which led to illness. A jury having 
assessed damages for physical & mental 1n_uries 
caused by the shock :—Held: such damages 
were not recoverable, as not being the natural & 
reasonable result of the negligent act.— VICTORIAN 
RAILWAYS Comrs. v. CouLTas (1888), 13 App. 


Cas. 222; 57L. J. P. C. 69; 58 L. T. 3903; 52 
J. P.500; 37 W. R. 129; 4 T. 1. R. 286, P. C. 
Annotations :—Consd. Wilkinson »v. Downton, [1897] 2 


Q. B. 57 3 Dulicu v. White, [1901] 2 
Watson (1914), 111 L. T. 347. Dbtd. Coyle (or Brown) v. 
Watson, (1915}] A. C. 1. The authority of Victorian Raile 
ways Comrs. v. Coultas has been questioned, &, to speak 
uite frankly, has been denied. I am humbly of opinion 
that the case can no longer be treated as a decision of 
guiding authority (LORD SHAW). Refd. Pugh v. L. B. & 
8. GC, Ry. [1896] 2 Q. B. 248; Yates v. South a wt 
Featherstone & Hemsworth Collieries (1910), 103 L. T. 

170; Janvier v. Sweeney, [1919] 2 K. B. 316. 

150. —— .|—Deft., by way of a practical 
joke, falscly represented to pltf. a married woman 
that her husband had met with a serious accident. 
whereby both his legs were broken. Deft. made 
the statement with intent that it should be believed 
to be true. Pltf. believed it to be true, & in conse- 
quence suffered a violent nervous shock which 
rendered her ill:—Held: these facts constituted 
a good cause of action.— WILKINSON v. DOWNTON, 
[1897] 2 Q. B. 57; 66 L. J. Q. B. 493; 76 L. T. 
498; 45 W. R. 525; 13 T. L. R. 388; 41 Sol. Jo. 
493. 

Annotations :-—Consd. Dulieu v. White, [1901] 2 K. B. 669; 
Janvier v. Sweeney, [1919] 2 K. B. 316. Refd. Shapiro v. 
La Morta (1923), 40 T. L. R. 39. 

151. -]—Damages which result) from 
a nervous shock occasioned by fright unac- 
companied by any actual impact. may be recover- 
able in an action for negligence if physical injury 
has been caused to pltf.—DuLIEv v. WHITE & 
Sons, [1901] 2 K. B. 669; 70 lL. J. K. B. 837; 
85 L. T. 126; 50 W. R. 76; 17 T. L. R. 555; 
45 Sol. J O. 578, ]). ¢: 


Annotations :-—Refd. Willoughby v. 
WwW. Cc. C. 2 


K. B. 669; Brown v. 











G. W. Ry. (1004), 6 

. CG. C. 28; Yates v. South Kirkby, Featherstone & 
Hemsworth Collieries (1910), 103 L. T. 170; Coyle (or 
Brown) v. Watson, [1915] A. C. 1; Janvier v. Sweeney, 
[1919] 2 K. B. 316; Marriott v. Maltby Main Colliery Co. 
(1920), 901. J. K. B. 349. Mentd. The Rigel, [1912] P. 99 ; 
ae aa cea Export Corpn. v. Bourgeois, [1921] 


152. -|—False words & threats cal- 
culated to cause, uttered with the knowledge that 
they are likely to cause, & actually causing 
physical injury to the person to whom they are 
uttered are actionable. Defts. were two private 
detectives. One of them was designing to inspect 
certain letters, to which he believed pltf., a maid 
servant, had means of access. He instructed the 
other deft., who was his assistant, to induce pltf. 
to show him the letters, telling him that pltf. 
would be remunerated for this service. The 
assistant endeavoured to persuade pltf. by false 
statements & threats as the result of which pltf. 
fell ill from a nervous shock. In an action by 
pltf. against defts. for damages :—Held: the 
assistant was acting within the scope of his em- 
ployment & both defts. were liable.—JANVIER v. 
SWEENEY, [1919] 2 K. B. 316; 88 L. J. K. B. 
1231; 121 L. T. 179; 35 T. L. R. 360; 63 Sol. 
Jo. 430, C. A. ‘ 

158. Loss of business or market—Detention of 
goods—False claim of lien.J]—Declaration that 
pltf., a carpenter & builder, had purchased of C. 
certain spruce battins, to be used by him in his 
trade, for £11, which sum deft. had lent to pltf. 
for the purpose of making payment of them, & on 
the personal credit of pltf., without any agreement 
that deft. should have had any lien or control 
over the battins as a security for its repayment ; 
yet that deft., well knowing the premises, & 
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contriving, etc., to deprive pltf. of the possession & 

use of the battins, & falsely & wrongfully assuming 

& pretending that he was entitled to a lien on them 

& had a right of staying & preventing the delivery 

of them to pltf. until the money should be repaid, 

wrongfully, & maliciously ; & without reasonable 
or provable cause, but under colour of the pre- 
tended lien & right of detainer, directed C. not to 
deliver them to pltf. until further order from 

deft.; whereby & in consequence whereof, C. 

being induced to believe that deft. had such lien, 

etc., did in consequence of such order, refuse to 
deliver them to pltf. for three weeks, whereby 
pltf. was prevented from using them in his business, 

& certain houses which he was then building were 

greatly delayed, etc. :—Held: (1) it sufficiently 

appeared on the face of the declaration, that 
deft. made a knowingly false claim of lien; (2) the 
special damage alleged, viz., the non-delivery of 
the battins to pltf. was sufficiently connected with 
the wrongful act of the deft. to support the action. 

—GREEN v. BuTTon (1835), 2 Cr. M. & R. 707; 

1 Gale, 319; Tyr. & Gr. 118; 5 L. J. Ex. 81; 

150 BE. R. 299. 

Annotations :—As to (1) Refd. Wren v. Weild (1869), L. R. 
4Q. B. 730; Miller v. David (1874), 30 L. T. 58. As to (2) 
Consd. Lumley v. Gye (1853), 2 BE. & B. 216; Lynch v. 
Knight (1861), 5 L. T. 291. Refd. Wren v. Weild (1869), 
L. R. 4 Q. B. 730; Allen v. Flood, [1898] A. C. 1. 

154. Loss of profit.;—Action upon 
the case, brought by pltfs., against deft., the col- 
lector of the customs of the port of Liverpool, for 
wrongfully neglecting & refusing to sign a bill of 
entry of a cargo of corn belonging to pltfs., when 
presented to him for such purpose, in order that 
the cargo might be landed, the same being then 
free of duty; whereby pltfs. were put to great 
expense in warehousing the same, & lost the 
profits they might have acquired in sclling & 
disposing of the same. 

Pitfs. are of course entitled to receive back the 
amount paid by them to obtain possession of the 
wheat: & we think that they are also entitled to 
receive the amount of the loss sustained by them 
by reason of the fall in the price of wheat. Where 
« contract to deliver goods at a certain price is 
broken, the proper measure of damages in general 
is the difference between the contract price & the 
market price of such goods at the time when the 
contract is broken, because the purchaser, having 
the moncy in his hands, may go into the market & 
buy. So, if a contract to accept & pay for goods 
is broken, the same rule may be properly applied ; 
for the seller may take his goods into the market 
& obtain the current price for them. But the 
rule in such cases is inapplicable to the present. 
Pitfs. might not have the money to pay the duties 
demanded; & deft., having improperly withheld 
from them the means of obtaining possession of 
their goods, should answer for all the loss resulting 
from his act (TINDAL, C.J.).—BARROW v. ARNAUD 
(1846), 8 Q. B. 595; 6 L. T. O. S. 453; 10 Jur. 
319; 115 KE. R. 1000, Ex. Ch. 

155. Improper detention of scrip.|—Where 
deft., after signing an acknowledgment that cer- 
tain scrip had been lodged in his hands by pltf., 
& was to be redelivered to him on request, wrong- 
fully detained the scrip for a considerable time, 
80 that its market value had been much diminished, 
& did not re-deliver it until action brought :— 
Held: the action was rightly brought in detinue, 
as the term lodged implied that the identical scrip 
was to be returned; & also pltf. was entitled to 
More than nominal damages.—WILLIAMS v. ARCHER 
(1847), 5 C. B. 318; 5 Ry. & Can. Cas. 289; 17 
L. J.C. P. 82; 136 E. R. 899 ; Ex. Ch. 

Annotations :—Consd. Williams v. Peel River Land & 
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Mineral Co. (1886), 55 L. T. 689. Refd. Phillips v. J 

80) 15 Q. B. 859; Duckworth v. Ewart (1863), 2 
. & C. 129; Edmonson v. Nuttall (1864), 17 C. Be 8. 

; FA entd. 


280; Serrao v. Noel (1885), 15 Q. B. 

Wilkinson v. Verity (1871), L. R. 6 C. P. 206 

156. Detention of workman’s tools.j|— 
BODLEY v. REYNOLDS, No. 17, ante. 

157. Repair of canal lock—Failure of 
statutory duty to give notice to.]|—An Act enabling 
navigation Comrs. to grant a lease of a canal con- 
tained a clause as follows: In case the lessees 
during the term should permit the navigation to 
be out of repair, the Comrs. are hereby authorised 
& required to give notice thereof to such lessees. 
The lease having been granted in pursuance of 
the Act, during its continuance one of the locks 
of the canal became out of repair, but the Comrs., 
though they knew of the want of repair, gave no 
notice of it to the lessee though a sufficient time 
had elapsed for the giving of such notice. <A barge 
entered the canal while the lock was so out of 
repair, but was prevented from getting out again 
by the falling in of the lock:—Held: assuming a 
duty in the Comrs. to give notice to the lessee to 
repair, they were not liable in an action by the 
owner of the barge for neglecting to give such 
notice, inasmuch as the detention of the barge 
was not a damage naturally flowing from their 
neglect.—WALKER v. GOE (1859), 4 H. & N. 350; 
28 L. J. Ex. 184; 32 L. T. O. S. 336; 5 Jur. N.S. 
7373; 7 W. RK. 289; 157 HK. RR. 875, Mx. Ch. 
Annotation :—Retd. Lagunas Nitrate Co. v. Lagunas Nitrate 

Syndicate, [1899] 2 Ch. 392. 

158. Injury on railway—Loss of profit on 
possible contracts.|—In an action of tort to recover 
damages for injuries sustained on a railway, 
damage for loss of profit on contracts which might 
have been entered into by pltf.:—Held: too 
remote & not recoverable.—PRILESTLEY v. MACLEAN 
(1860), 2 F. & F. 288, N. P. 

159. ——- Delay caused by collision.]|—Tukr 
NoTTING HILL, No. 104, ante. 

60. Vessel working at a loss.]— 
Where a vessel, worked at a loss to establish a 
new trade, was temporarily put out of employ- 
ment whilst undergoing repairs necessitated by a 
collision, the contingent profil which may here- 
after be earned, when the trade is established, & 
rates become remunerative, is too remote to be 
taken into consideration as special damage, & in 
such a case there being no loss, apart from actual 
expenses, which can be shown to result from the 
deprivation of the use of the vessel, general 
damages are also not recoverable from the owner 
of the wrong-doing ship.—THrk BODLEWELL, 
{1907] P. 286; 76 L. J. P. 61; 96 L. T. 8545; 23 
T. L. R. 356 ; 10 Asp. M. L.. C. 479. 

161. Loss of fishing vessel.] — Pltfs.’ 
steam trawler was sunk by collision between it & 
defts.’ steamship, the latter vessel being alone 
to blame :—Held: a claim by pltfs. for loss of 
fishing till they got a new vessel to replace the one 
that was sunk was not maintainable.—THE 
ANSELMA DE LARRINAGA (1913), 29 T. L. R. 587. 

162. Loss of or injury to  property—False 
representation as to credit.]|—-A tradesman can only 
recover against a person making a false repre- 
sentation of the means of one who referred to 
him, such damage as is justly & immediately 
referable to the false representation. Therefore, 
if the tradesman gives an indiscreet & ill-judging 
credit, he cannot make the referee answerable for 
any loss occasioned by it.-—CornBeTr v. BROWN 
(1832), 5 C. & P. 863, N. P.; previous procecdings 
(1831), 8 Bing. 33. 

163. ——— Ejectment from railway carriage— 
Loss of racing glasses.]—-A passenger by a rallway 
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Sect. 2.—Immediate or proximate cause: Sub-sects. 
3&4. Sect. 3: Sub-sects. 1 & 2.) 


carriage was ordered to leave it by the co.’s 
servants under circumstances which did not 
justify them in what they were doing; & it ap- 
peared that upon leaving the carriage he left a 
pair of race-glasses upon the seat, which, as the 
train proceeded without him, were lost :-—Held : 

the loss of these glasses was not the natural result 
of the wrongful act, & pltf. could not recover their 
value.——-GLOVER v. LONDON & SOUTH ee 
Ry. Co. (1867), L. R. 8 Q. B. 25; 37 L. J. Q. B. 
57; 17 L. 'T. 1389; 32 J. P. 39. 

164, ——— Damage by flood—Injury to rever- 
sion.|—Owing to the negligence of the defts. a 
building estate belonging to the pltf. was over- 
flowed by a flood. Part of the land was covered 
with houses which were in pltf.’s possession. 
Another part was covered with houses erected by 
builders under building leases. Other parts were 
the subjects of building agreements under which 
houses were in course of erection, & pltf. was bound 
to make & had made advances to the builders on 
the security of the property. The remainder of 
the land was vacant, & in pltf.’s possession. The 
amount of damages to which pltf. was entitled was 
referred to a special referee. On appeal :—Held: 
& reversioner could only recover damages where 
the injury to the property is permanent, so that 
it would continue to affect it when the reversioner 
came into possession & he was not entitled to 
damages in respect of a temporary injury, on the 
ground that it affected the prese it saleablo value 
of his reversion.—Rust v. VICTORIA GRAVING 
Dock Co. & Lonpon & St. KATHARINE Dock Co. 
(1887), 36 Ch. D. 118; 56 1. T. 216; 35 W. R. 
ae . a .3 subsequent proceedings (1889), 60 L. T. 
645, C. A. 


Annotations :-—Consd. auumeae & Hampson v. Weost 
Leigh tat auh fare Co. fe 2 Ch. 22. Refd. Granby v. 
Bakewell U (lbp ri 87 J. P. 105. Mentd. Meux’s 


Brewery v. Cit 


af of Lenacn Ilectric Lighting Co., Shelfer 
eas of Londo 


n Klectric Lighting Co. (1894), 42 W. R. 


165. ——— Arising from possession by court as 
stake holder.]|— The law docs not regard loss to a 
party in an action who is ultimatcly successful 
arising from the possession of the ct. or a receiver 
appointed by the ct., as stakcholder, as loss directly 
& naturally resulting from the previous wrongful 
acts of his adversary. When possession of the 
subject of controversy is with the ct., the com- 
peting parties are simply preferring their claims 
in the ordinary course of law; & any damages 
which the successful party may suffer from the 
continuance of litigation are due to the law’s 
delay, & not to any legal wrong perpetraved by 
his unsuccessful competitor.—PERUVIAN GUANO 


Co. v. DREYFUS BrorHers & Co., [1892] A. C. 
166; 61 L. J. Ch. 7493; sub nom. DREYFUS 
BROrvERS v. PERUVIAN GUANO Co., PERUVIAN 


GUANO Oo. v. DREYFUS Brotrugrs, 66 L. 'T. 536 ; 
8 T. L. R. 327; 7 Asp. M. L. C. 225, I. L. 3 varying 
(1889), 43 Ch. "D. 316, C. A. 


Annotations :—Folld. Slack v. Leeds Industrial Co-op. Soc., 
[1923] 1 Ch. 431. Refd. Martin v. Price, [1894] 1C i. 276; 
eheler v. City of London Electric Light Co., Meux’s 


Bre poe: City of London Electric ighting Co., 
(1808) 1 ‘387, Mentd. Phillips v. Homfray (13890), 
44 Ch. D. ite Dakshina Mohun HO v. Saroda Mohun 


qoy ery 9'T. L. R. (No. 2), [1900] 


58 Re A 
Cowper 1. Leidier: Sohal 2 Ch. 337. 
Ane: Loss of custom—Obstruction of access to 
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PART III. SECT. 3, SUB-SECT. 1. 
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in contewpsarior A aby at time of 
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DAMAGES. 


premises.]|—-Damage by loss of custom in pitf.’s 
business caused by unreasonable building opera- 
tions carried on in the neighbourhood so as to 
obstruct & render inconvenient the access to 
pltf.’s shop by his customers, is not too remote to 
be the subject of an action.—FRiTz v. HOBSON 
(1880), 14 Ch. D. 542; 49 L. J. Ch. 321; 42 L. T. 
225; 28 W. R. 459; '24 Sol. Jo. 366. 


Annotations :—~Conad. Lingke v. Christchurch Corpn. (1912), 
T. 376. Refd. Landrock v. wie ays Ry. pOeee). 

2 T. a R. 532: Martin v. L. C. C. (1898), 7 ‘ 170; 
gto » (1903) Bs Ch. 108. "Menta: 

Beddall v. aaveand (1881), "17 Ch. 174; Penrice v. 
Williams ie ) 23 Ch. D. 3538; See. Noel Sete 
15 Q. B. D. 549. Barker v. Purvis (1886), 56 L. T. 181; 
Serff v, Aon L. B. (1886), 55 L. J. er 569; Chapman, 
Morsono v. Auckland Grdns. (1889), 23 Q. ’B. D. 294; 
Dreyfus v. Peruvian Guano Co. (1889), 43 Ch. D. 316; 
Milson v. Carter, [1893] A. C. 638 ; Chaplin v. Westminster 
13 I, 60 Sat 2 Ch. 329; Chessum v. Gordon, [1901] 
4; Slack pv. Leeds Industrial Co- -Op. Soc., [1923] 


187. caereaaea cost of carriage of goods— 
Carriage by land—Obstruction to carriage by water.] 
—-Where pltf. declared that before & at the time 
of committing the grievance, he was navigating 
his barges laden with goods along a public navigable 
creek, & that deft. wrongfully moored a barge 
across, & kept the same so moored, from thence 
hitherto, & thereby obstructed the public navi- 
gable creek, & prevented pltf{. from navigating his 
barges so laden, per quod plitf. was obliged to con- 
vey his goods @ great distance over land, & was 
put to trouble & expense in the carriage of his 
goods over land :—Held: this was such a special 
damage for which an action upon the case would 
lie.—ltosr v. MILES (1815), 4 M. & S. 101; 105 
BE. R. 778 ; previous proceedings, sub nom. MILES 
v. ROSE (1814), 5 > Taunt. 705. 

Annotations :—Folld. Greasly v. Coding C1824), 2 Bing. 
263. Gonsd. Rose v. Groves (1843), 1 Dow. & L. 
lticket v. Met. Ry. (1865), 5 B. & S. 156; von»: Fish: 
inongers’ Co. & Thames Conservators (1875), 44 L. J. Ch. 
408. efd. Wilkes v. Hungerford Market Co. (1835), 2 

C. 281; Anglo. -Algerian S.S. Co. v. Houlder a 

. B. 659. Mentd. R. v. Montague (1825) 

3. & C. 598; Bucelough & Queensberry v. Meaveouittan 
Board of Works (1868), 18 L. T. 906. 

168. Negligence.}] — I pee considerable 
doubt, whether a person who is guilty of negligence 
is responsible for all the consequences which may 
under any circumstances arise, & in respect of 
mischief which could by no possibility have been 
foreseen, & which no reasonable person would 
aoe anticipated (POLLOCK, C.B.).—-GREENLAND 

JHAPLIN (1850), 5 Exch. 243; 19 L. J. Ex. 293; 

15 L. T.O.S. 185; 155 BE. fh. 104. 


Annotations :—Consd. Cory v. France, Fenwick, eee es 
K. B. 1 Refd. Clark v. spambots PD. 8h Sd 3 Q. 
3273 Re boleiis 


The Bernina (No. ap het 
& Furness, Withy, [1921] Mentd. oe 


Stoam Navigation Co. v. AMorlcon (1853), 13 Cc. B 
See, generally, NEGIIGENCE. 


ae 


SUB-SECT. 4.—RECOVERY OF CosTs AND EXPENSES. 
See Sect. 4, post. 


SECT. 3.—CIRCUMSTANCES IN CONTEMPLATION 
OF PARTIES. 
SUB-SECT. 1.—IN GENERAL. 


See, generally, Part V., post. 
169. Circumstances must Have been in cone 


out the contract any further :—Hefd : 
R ltf. was entitled to a liberal amount ol 
amages in respect of loss & embarrass- 
ment to avoid which he gave up such 
prior claims & which were present to 


with 
poss for a certain 

iration of such 
to carry 


Part [I].—Drirectrngess AND REMOTENESS. 


templation of parties—At time of contract.|— 
HADLEY v. BAXENDALE, No. 101, ante. 

170. ———.]—-HoBrs v. LONDON & SOUTH 
WESTERN Ity. Co., No. 106, ante. 

171. ——— Except in actions of tort.)—-THE 
ARGENTINO, No. 26, ante. 

172. —— |—A passenger claimed to 
recover as damages from a railway co. a sum of 
money, of which he had been robbed, in con- 
sequence, as he alleged, of the co.’s negligence in 
allowing their carriage to be overcrowded :— 
Held: the damage claimed for was too remote. 

The law is that the damages must be the direct 
& natural consequence of the breach of obligation 
complained of. The law is the same in this respect 
with regard both to contracts & to torts, subject 
to the disqualification, that in the case of the 
former the law docs not consider too remote 
damages which may be reasonably supposed to 
have been in the contemplation of the parties 
when the contract was made (BOWEN, L.J.).— 
COBB v. GREAT WESTERN Ry. Co., [1893] 1 Q. B. 
459; 62 L. J. Q. B. 335; 68 L. T. 483; 57 J. P. 
437; 41 W. R. 275; 9 T. L. R. 253; 37 Sol. Jo. 
gy 4 KR. 283, C. A.; affd., [1894] A. C. 419, 
Annotations :—Consd. Abraham v. Bullock (1902), 86 L. T. 

796. Refd. Weld-Blundell v. Stephens, [1920] A. C. 


956. Mentd. No. 7 Steam Sand Pump Dredger v. &.S. 
Greta Holme, The Greta Holme, [1897] A. C. 596. 
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SUB-sEcT. 2.—LBREACH OF CONTRACT. 

See, generally, Part V., post. 

178. Loss of profit—Failure to deliver threshing 
machine—Damage to crops by weather.]—A., a 
farmer, contracted with B., also a farmer, for the 
purchase of a threshing machine, to be delivered 
by Aug. 14. The machine was not delivered at the 
time named, & pltf. expecting its delivery from 
day to day, in accordance with the promises made 
by deft. abstained from obtaining one from another 
quarter. Heavy rain fell, & pltf.’s corn was 
damaged to a considerable extent :—Held: pltf. 
was entitled to recover such damages as might 


fairly & reasonably be considered as arising ! 














189.—CAN 
169 vi. 


the contract.—PARKER v. CUNNING- 
HAM (1879), 5 V. L. It. 202.—AUS. 


169 ii. —~J— UNION INSURANCE 











the minds of both parties when making | Sons Co., Lrp., [1919] 2 W. W. R. 


-}~—A party can obtain 
only such damages as the parties 
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naturally & in the usual course of things from the 

breach of contract, or such as might reasonably 

be supposed to be in the contemplation of both 
the parties; at the time they made the contract, as 

the probable result of the breach of it.—SMEED v. 

FoorpD (1859), 1 H. & HE. 602; 28 L. J. Q. B. 178; 

32. T. O.S. 314; 5 Jur. N.S. 291; 7 W. KR. 266 ; 

120 E. R. 1035. 

Annotations :-—Consd. Collard v. S. E. Ry. (1861), 7 H. & N. 
79. Refd. Prior v. Wilson (1860), 1 L. T. 549: Phelps v. 
L. & N. W. Ry. (1865), 13 W. R. 782; Wilson v. Newport 
Dock Co. (1866), L. R. 1 Kxch. 177; Hlbinger Act. fur 


Fabrication Von Eisenbahn Materiel ». Armstrong (1874), 
23 W. R. 127 ; The Parana (1877), 2 P. D. 118. 


174. —— Contract for “forward delivery ’’-— 
Loss on resale.]|—The loss of profit on a resale 
cannot be taken into calculation in estimating the 
damages which the original vendor is liable to pay 
for non-delivery, although the original contract 
was a contract for ‘‘ forward delivery,’ &, in the 
place where it was made such purchases are com- 
monly followed by a resale, & are made with that 
view, & although such a resale has been actually 
made before the breach of the original contract by 
non-delivery. The damages which may be re- 
covered are only such as will naturally & in the 
ordinary course of things, arise from the breach 
of duty complained of, or such as may fairly be 
considered to have been in the contemplation of 
the partics.—WILLIAMS v. REYNOLDS (1865), 6 
B. & S. 495; 6 New Rep. 203; 34 L. J. Q. B. 
221; 12 L. T. 729; 11 Jur. N.S. 973; 13 W. R. 
940; 122 I. R. 1278. 

Annotations :—Refd. Stréms Bruks Akt. v. Hutchison (1905), 


74 L. J. P. C. 130: Williams v. Agius, [1914] A. C. 6103 
Slater v. Hoyle & Smith, [1920] 2 Kk. B. 11. 


175. Failure to transmit message in cipher 
—Loss of commission upon order.|—Weft.’s busi- 
ness was to collect telegraphic messages for trans- 
mission to America & other places. PItf. entrustea 
deft. with a message in cipher, which was un- 
intelligible to deft., for transmission to America. 
Deft. negligently omitted to send the message. 
The consequence was that pltfs. lost a sum of 
money which they would have earned for com- 
mission upon an order to which the message 
related :—Held:; pltfs. could not recover such sum 
of money from the deft. but only nominal damages. 
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that the damages claimed were in the 
contemplation of the parties at the 
time of entering into the contract.— 
EMSLIK v. AFRICAN MERCUANTS, LTD., 


uence ce ae mies v. WILLS 
SORGE 10. - JA. LR. 
180 ae (1914), 16 W. A. L. R 


169 iii. -/—A. sold to B. a new 
cogine & agreed to take from B. certain 
old engines at a fixed price. The old 
engines were not delivered in time. 
A. then demanded rent from B. for 
the old engines still in his possession :— 
Held: any loss of rental accruing 
to A. could not be held to have been 
within the contemplation of the 
parties & was therefore not recoverable 
as damages.— VANCOUVER MACHINERY 
DEPOT v. VANCOUVER TIMBER & 
CAN Co. (1914), 29 W. L. R. 93.— 


fase iv. -]—Proper damages are 
hose which might reasonably be 
Supposed to have been in the contem- 
Plation of the parties at the time they 
made the contract as the probable 
ee of a breach of it.—WALTON v. 
Can os (1914), 29 W. L. R. 949.— 


169 v. -~In determining what 
Consequences the parties may be 











reasonably supposed to have contem- 


Plated, the knowledge of the circum- 
Stances in which the contract was 
made must be, not merely an im- 
Portant, but the decisive considera- 
On.— RIVERS v. WHITE (GEORGE) & 


knew, when they made the contract, 
to be likely to result from the breach.— 
MUTTHAYA MANIAGARAN ¥v. LEKKU 
REDDIAR (1914), I. L. BR. 37 Mad. 
412.—IND. 

169 vii. .}+—For the purpose of 
rendering a deft. responsible for 
damages which, in the ordinary course 
of things flow from a particular 
breach, it is unnecessary that the 
actual breach which ensued should 
have been within the contemplation 
of the parties.—WILSON v. DUNVILLE 
(1879), 6 L. R. Ir. 210.—IR. 

169 viii. -J—In an action for 
wrongful delivery to a third party of a 
document delivered to deft. by pitt. 








for safe keeping, damages were 
claimed for the loss sustained b Itf. 
by reason of his being subjected to a 


false prosecution for forgery as a 
result of deft. not having retained 
ossession of the document :—Held: 
n the absence of anything to show that 
deft. roo dary reasonably have con- 
templated that the result of parting 
with the document would be to expose 
pitf. to a false prosecution for forgery, 
the damages claimed were too remote.— 
DRUMMOND v. LEZARD (1906), 23 S. C. 
60.—S, AF. 
169 ix. ———.]—In claiming damages 
for breach of contract, pitf. must show 


(1908) E. D. L. 82.-—S. AF. 


PART III. SECT. 38, SUB-SECT. 2. 


a. Loss of yprofu—-Fuilure to de- 
liver billiard table to innkeeper during 
sugar seasun.}—Deft. sold to pitt., 
an innkeeper, uw billiard table for the 
use of his inn, deft. being expressly 
informed that it was for such use that 
it was purchased. Deft. delivered the 
table, but it was found to be defective 
& useless; & was returned. In an 
action for damages pltf. claimed loss 
of profits he would have derived from 
the use of the table, & in addition, 
damages for extraordinary loss sus- 
tained by his not having the table 
at a particular season of the year, 
called the ‘‘ sugar season,’’ when the 
place was peauenion by people In 
that trade:—Held: the damages 
claimed for loss of extraordinary 
profits that would have arisen by 
having the billiard table at the sugar 
season were not recoverable, same 
not being in the contemplation of the 
contractor.— DOYLE v. JACOBS (1872), 
11 N. 8. W. 8S. C. KR. 77.—AUS. 

Failure to complete work by 





b. 
time eed —Loss of tenant.}—In an 
action “by pltf. for the contract price 


for the erection by pitt. of a vault 
in a building owned by deft., t 
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Sect. 3.—Circumstances in contemplation of parties : 
Sub-secis. 2 & 3.) 


—SANDERS v. Stuart (1876), 1 C. P. D. 326; 45 
L. J. Q. B. 682; 40 J. P. 728; 24 W. R. 949; 
sub nom. SAUNDERS v. STEWART, 35 L. T. 370. 

176. Delay of chartered vessel.}—G1s- 
CHETTI v. SPEEDING, MARSHALL & Co. (1899), 15 
T. L. R. 401.. 

177. Loss of business—Failure to insert ad- 
vertisement.]|—Marcus v. Myers & DAvis (1895), 
11 T. L. R. 327. 


Annotations :—Consd. Turpin v. Victoria Palace, [1918] 
2K. 3B. 539. Refd. Cointat v. Myham, (1913; 2 K. B. 220. 


178. Failure to deliver plates for con- 
struction of barge—Plates not procurable else- 
where—lIncreased cost of construction.]—-WAtTSON 
v. GRAY (1900), 16 T. L. R. 308. 


Annotations :—Refd. Cointat v. Myham, [1913] 2 K. B. 220; 
Turpin v. Victoria Palace, [1918] 2 K. B. 539. 


179. Contract to offer chance of engage- 
ment.]—CHAPLIN v. Hicks, No. 98, anfe. 

180. Failure to supply goods—Loss of 
sub-contracts.|—DorE v. BOWATER (W. HEI.), LTb., 
[1916] W. N. 185. 

181. Loss of publicity—Contract with theatrical 
performer.]—Deits. entered into a contract whereby 
they engaged pltf., a music-hall artiste, to perform 
at their music-hall. The contract contained no 
clause which placed on decfts. any express or 
implied obligation to allow pltf. to appear & per- 
form at their music-hall during the contract 
periods. Pltf. brought an action against defts. 
for damages for breach of contract, alleging that 
they had wrongfully repudiate:! their bargain 
with her. She claimed damages for loss of salary, 
& for loss of publicity arising from the refusal of 
defts. to permit her to perform. No evidence 
was given at the trial that it was the common 
intent of the parties, at the date of the contract, 
that enhanced publicity should follow from pltf.’s 
appearance at defts.’ hall, & defts. entered into 
the contract upon no other basis than the business 
engagement of an artiste at the salary they agreed 
to pay. The jury found that defts. had committed 
the breach of contract alleged & assessed the 
damages at £100 for loss of salary, & £100 for loss 
of publicity :—Held: on the contract & in the 
circumstances, damages for loss of publicity were 
not recoverable in law, & there must be judgment 
for pltf. for £100 only for loss of salary. 

An application for a new trial on the ground of 














amore ee te ot 








Seanad 





oan seiag 


| 
| 
| 


ee ree i a etter eee mec tw te gee eae meee ee epee eee en 


DAMAGES. 


excessive damages was dismissed.—TURPIN v. 
VicrorniIA Pauace [1918] 2 K. B. 580; 88 
L. J. K. B. 569; 119 L. T. 405; 34 T. L. R. 548 ; 
affd., [1919] 1 K. B. 366, C. A. 

182. Breach of warranty—Defective machinery 
——Damage to third aor aaa a firm of steve- 
dores, contracted to discharge a cargo from deft.’s 
ship, deft. agreeing to supply all necessary cranes, 
chains & other gearing reasonably fit for that 
purpose. Deft. in breach of his agreement 
supplied a defective chain, which broke while 
being used, & in consequence one of pltfs.’ wor- 
men was injured. Pltfs. might have discovered 
the defect in the chain by the exercise of reasonable 
care. Pltfs. settled an action by the workman by 
paying the workman £125, which sum they sought 
to recover from deft. as damages for breach of his 
contract. It was not disputed that the settlement 
of the action brought by the workman was a proper 
one :—Held: pltfs.’ liability to pay compensation 
to their workman was the natural consequence of 
deft.’s breach of contract, & such as might reason- 
ably be supposed to have been within the con- 
templation of the parties when the contract was 
entered into, & therefore the damages claimed were 
not too remote.—MOwBRAY v. MERRYWEATHER, 
[1895] 2 Q. B. 640; 65 L. J. Q. B. 503; 73 1. T. 
459; 59 J.P. 804; 44W.R. 49; 12 TTL. R. 14; 
40 Sol. Jo. 9; 14 R. 767, C. A. 

Annotations :—Folld. Vogan v. Oulton (1899), 81 L. T. 435. 

Apld. Benticy v. Metcalfe (1906), 75 L. J. K. B. 891. 


fd. Hawkins v. Smith (1896), 12 T. L. R. 532; Scott 
». Foley, Aikman (1890), 5 Com. Cas. 53. 


SuB-sEecr. 3.—NOTICE OF SPECIAL CIRCUMSTANCES. 


See, generally, Part V., post. 

183. General rule.J—HADLEY v. BAXENDALE, 
No. 101, ante. 

184. Necessity for.}—Courrr & Co. v. RICHARDS 
& Co. (1887), 3 T. L. R. 739. 

185. Where no knowledge of special purpose— 
Chattel purchased for special purpose.J|—Cory uv. 
THAMES IRONWORKS Co., No. 115, ante. 

186. Trover—Goods not procurable else- 
where.]|—FRANCE v. GAUDET, No. 6, ante. 

187. Articles valueless for ordinary pur- 
pose.|—On breach of contract. by the seller to deliver 
an article obviously valueless, if used for the 
purpose for which such an article is ordinarily used, 
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countorclaimed damages for the loss 
of a tenant who had agreed to take a 
lease of one floor of the building an 
condition that the vault was completcd 
by a spccitied date :—Held: in order 
to recover deft. must show that pltf. 
was 8o fur aware of the agreement 
between doft. & his proposed tenant 
that he must be taken to have con- 
tracted to bear the loss covered by tho 
repudiation of the tenancy in conse- 
quence of his failure to carry out the 
terms of his contract.—-SANDERS +. 
a (1905), 38 N.S. R. 352.— 


GC. Breach of contract to thresh 
crop-~Loss of crop by weather con- 
ditzons.}—JIn an action for breach of 
contract to thresh a crop, & for Joss 
through destruction of crop by wild 
ducks weather conditions while 
waiting for deft. to fulfil his contract : 
—Held : such loss was not. recoverable 
because not contemplated or reason- 
ably to be contemplated ‘by the 
parties as a natural result of the breach. 
—WALKER t. SHARPE, [1921] 1 
WwW, WwW. R. 410,---CAN. 

d. Defective 
A claim for dam 
profits which wo 








gus engine.} — 
es based on the 
dad have accrued 





| 


| 


froin the fact that too firms com- 
peting with pltfs. had gone out of 
business during the period the engine 
Was needed.—ALABASTINE (O., PARI#, 
Ltp. vr. CANADA PRODUCER & GAS 
ENGINE Cd., Lip. (1912), 23 O. WL. RR, 


841; 4 O. W. N. 486; 8 DL. RR. 
405.—CAN. 
0. —--~ Defective —tractor.]— Dam- 


ages recoverable by a purchaser of 
& tractor for breach of warranty in 
the contract of sale may include loss 
of profits derivable from crops which 
would have been grown had the 
tractor fulfilled the warranty, if the 
circumstances are such that such 
profits were or ought to have been 
within the contemplation of the 
peels when the contract was made.— 
{aAGER v. BairpD Raneon Co., Lrn. 
Pn ea 11919) 3 W. W. R. 428.— 


PART III. SECT. 8, SUB-SECT. 3. 


184 i. Necessity for.J—S. agreed to 
per F, to have the use of an engine 
© plough for putting in her spring 
crops, Which agreement he wrongfully 
refused to carry out, & her crop was 
reduced in consequence, & further 
work necessitated on the land in the 


; following year :—Held ; in the absence 


of kuowledge on the part. of S. of 
special circumstances, F. only entitled 
to the cxtra cost of getting the plough- 
ing done by some one else beyond the 
expense F. would have been under 
with S8.’s engine & plough.—WALTON 
pans (1914), 29 W. L. R. 949.— 





184 ii. -+—Damages for loss of 
market caused by delay in shipping 
goods cannot be recovered against a 
carrier, unless specific notice has been 
given to him that the contract has been 
nade in view of a particular market.— 
NEW ZEALAND SHIPPING Co. 
BLACK (1884), 3 N. Z L.-R. 288.— 


f. here no knowledge, of special 
purpose—Contract of carriage—Deten- 
tion of ship.}—The owners of a steam- 
ship sent a piston by rail from G. to 
P. <A delay of between 3 & 4 aye 
having taken place in delivery, the 
shipowners sucd the co. for damages, 
including Oude ve & loss of profit 
caused by the detention of the ship. 
The co. received notice from the ship- 
owners, that the carriage was ent, 
& any delay in the delivery of the 
casting would cause detention of the 


Part II].—Directyess anp REeMorTEnsss. 


the buyer is entitled to recover damages based on 
the value of the article, if used for the specific 
purpose for which the buyer bought it, although 
such specific purpose were unknown to the seller 
at the time of the sale-—DeE Matros & Co. v. 
GREAT HASTERN S.S. Co. (1885), 1 T. L. R. 283 ; 
Cab. & El. 489; revad. on other grounds (1886), 
2T. L. R. 401, C. A.; (1887), 3 T. L. R. 639, H. L. 

188. ——— Loss on sub-contract.|——-WATSON v. 
Gray (1900), 16 T. L. R. 308. 


Annotations :—Retd. Cointat v. Myham, [1913] 2 K. B. 220; 
Turpin v. Victoria Palace, (1918] 2 K. B. 539. 


189. Loss of goodwill.j|—Defts. contracted 
to sell sulphuric acid commercially free from arsenic. 
Pltfs. did not expressly or by implication make 
known to defts. the particular purpose for which 
the goods were required. Pltfs. required the acid 
for manufacturing brewing sugar. The acid 
supplied was not commercially free from arsenic. 
Pltfs. could, by exercising ordinary care, have 
discovered the presence of arsenic, but failed to 
do so. Pltfs. manufactured brewing sugar & sold 
it to brewers, who used it in brewing beer. The 
brewers, by reason of the poisonous beer, suffered 
loss, & pltfs. accordingly became liable to the 
brewers. In an action to recover damages for 
fraudulent misrepresentation & breach of contract : 
—Held: the contract was for a sale by description, 
& there was no fraudulent misrepresentation, & 
damages were not recoverable for the loss of good- 
will or for the brewers’ claims. The damages 
recoverable were contined to the price paid for 
the impure acid, & the value of the goods spoill, 
by being mixed with the impure acid.—BostTock 
& Co., Lrp. v. NICHOLSON & Sons, Lirp., [1904] 
1 K. B. 725; 73 L. J. K. B. 524; 91 L. 'T. 626; 
53 W. R. 155; 20 T. lL. R. 312; 9 Com. Cas. 200. 
Annotations :—Distd. Pinnock v. Lewis & Peat, [1923] 1K. B. 

690. Refd. Turpin v. Victoria Pulace, [1918] 2 K. B. 539, 


Mentd. Cointat v. Myham, 11913] 2 K. B. 220; Taylor v. 
at ne et Pinnock v. Bank of Athens (1922), 91 





190. Where knowledge of special purpose— 
Contract of carriage—Expenses incurred to per- 
form sub-contract.|—Pltf. told deft. that Admlty. 
contracts were out for coals, & inquired if he had 
any tonnage to offer. In consequence, pltf. 
chartered a ship of deft. which was not ready in 
time to enable pltf. to fulfil his Admlty. contract. 
Pitt. thereupon arranged with another vessel to 
take his coals, in pursuance of the contract, & the 
Jury found that this was best for the interests of 
all concerned :—Held ; pltf. was entitled to recover 
as damages for the breach of the charter, the extra 
expense incurred by so forwarding the coals.— 
PRIOR v. WILSON (1860), 1 L. T. 549; 8 W. BR. 260. 

191. Liability under contract with third 
party.]—Deft., in Jan., 1872, agreed to furnish 
pltfs. with 666 sets of wheels & axles according to 
tracings, 100 of which were to be delivered at 
stated intervals in the months of Feb., Mar., & 
Apr. free on board at Hull. Pltfs. were under a 
contract with a Russian railway co. to deliver 
them 1,000 waggons, 500 on May 1, 1872, & 500 
on May 31, 1873, & they were bound to pay two 





roubles per waggon for each day’s delay in delivery. 





ship, but the co. was not informed of 
the size of the ship, that it had a 
crew of 57 men on board & that the 


the machinery of the vessel :—Held : 
the co. was not liable for the loss of 
profit & were only liable for part of the 
outlays caused by the detention of the 
ship.—DzEzN or Oagit Co., LTB. ». 
CALEDONIAN Ry. Co. (1902), 5 F. 
(Ct. of Sess.) 99.—SCOT. 


&. Where knowledge of 


loss thro 
epecial 


purpose-—Contract of carriage—Inevit- h 
able fall in value.J]~- Where a carricr 
has notice from the description of 
casting was a piston forming part of nee that delay in a voyage would 
iminish their value, &, where there 
are circumstances which it is reason- 
able to assume are known to the carrier, 
from which the object in ordering the 
goods. ought to be inferred By the 
carric¥y, damages are recoverable for 
h an inevitable fall in the 
market value of the goods.—BAULD v. 
SMITH (1901), 40 N. s. R. 294.—CAN. 
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In the course of the negotiations between pltfs. & 

deft., deft. was informed of this contract, but 

neither the precise day for the delivery nor the 
amount ef the penalties was mentioned. Delay 
occurred in the delivery of the 100 sets of wheels, 

& piltfs., in consequence, had to pay certain 

penalties, but the Russian co. consented to take 

one rouble a day, amounting in the whole to 
£100. Pltfs. having brought an action against 
deft. for the delay, sought to recover as damages 
the £100 :—Held: pltfs. were not entitled as 
damages, as matter of right, to the amount of 
penalties, but that the jury might reasonably have 
assessed the damages at that amount.—ELBINGER 

Act. v. ARMSTRONG (1874), L. R. 9 Q. B. 473; 43 

L. J. Q. B. 211; 30 L. T. 871; 38 J. P. 774; 23 

W. R. 127. 

Annotations :—Folld. Grébert-Borgnis v. Nugent (1885), 
15 Q. B. D. 85. Refd. Hydraulic Engineering Co. v. 
McHaffie (1878), 4 Q. B. D. 670. Mentd. Hinde v. Liddell 
(1875), L. R. 10 Q. B. 265. 

192, J—Pltf. having received an 
order from P. to supply from 150 Ib. to 200 Ib. 
wound cotton daily, verbally agreed with deft. 
that deft. should undertake the winding of it, 
informing deft., as was the fact, that pltf. had 
taken upon himself the consequences of late 
delivery, if ary, to P., & obtaining from deft. the 
assurance that he, pltf., might rely on him. After- 
wards, & on the day of the interview, pltf. sent 
deft. a written order for the cotton, on the express 
condition that the same should be delivered daily, 
but containing no notice or stipulation as to the 
sub-contract of pltf. with P. Deft. failing to 
deliver regularly to pltf., & pltf. to P., the result 








-was that P. claimed, & pltf. paid to P. the sum of 


£300 by way of reimbursing P. for his loss upon 
resale of the goods which P.’s customers had re- 
fused to accept, as having been delivered late :— 
Held: pltf. might recover the sum of £300 from 
deft. as damages for the breach of contract to 
deliver the cotton daily—SAWDON v. ANDREW 
(1874), 30 L. TY. 238. 

198. -J—Defts. contracted with pltf. 
to deliver goods to him of a particular shape & 
description at certain prices & by instalments at 
different times. When the contract was made 
defts. knew that, except as to price, it corre- 
sponded with & was substantially the same as a 
contract which pltf. had cutered into with a French 
customer of his, & that it was made in order to 
enable pltf. to fulfil such last-mentioned contract. 
Defts. broke their contract & there being no market. 
for goods of the description contracted for, pltf.’s 
customer recovered damages against him in the 
French ct. In an action against defts. for their 
breach of contract :—Held: pltf. was not only 
entitled to recover as damages the amount of 
profit he would have made had he been able to 
fulfil his contract with his customer, but also 
damages in respect of his liability to such customer. 
—GRrEBERT-BORGNIS v. NUGENT (1885), 15 Q. B. D. 
85; 54L5.Q.B. 511; 1T. L. R. 434, C. A. 


Annotations :—Apld. Levi v. 8S. EB. Ry. (1886), 2 T. L. T. 
817. Expld. Hangnoad v. Bussey (1887), 20 Q. B. D. 79. 











1 tee 





: of warranty of 
flax secd.}-—-Pitf. sowed flax seed 
bought from deft., & brought an 
action for damages for breach of 
warranty upon the sale :—Held: the 
special purpose for which the flax 
was wauted by plitf. was made known 
to deft., & the damages contemplated 
would be the amount of injury which 
would ordinarily follow from a breach 
in the special circumstances 80 made 
known.—NARGANG v. KIRBY (1911), 
18 W. L. R. 625.~—CAN. 


Breach 
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Sect. 3.—Circumstances in contemplation of parties: 
Sub-sects.3 & 4. Sect. 4: Sub-sect. 1.] 


Refd. Vickers ». Church Extension Assocn. (1888), 4 T. L. R- 
aus ; Zc Borgeois & Wilson Holgate (1920), 25 Com. Cas. 


194. Loss of profit.|—ltfs., in July, 1877, 
contracted with J. to make for him a machine, to 
be delivered at the end of Aug. Defts. contracted 
with pltfs. to make ‘‘ as soon as possible ’’ part 
of the machine called a ‘ gun.” Defts. were 
aware that the machine was wanted by J. at the 
end of Aug., but they did not finish the “ gun” 
until the latter part of Sept. J. then refused to 
accept the machine from pltfs. The delay on the 
part of defts. was owing to the circumstance that 
at the time of the undertaking to manufacture 
the ‘‘ gun ”’ they had not a foreman competent to 
prepare certain patterns without which it could 
not be madc:—Held: pltfs. were entitled to 
recover damages for the loss of profit upon the 
contract with J., & for the expenditure uselessly 
incurred by them in making other parts of the 
machine.— HYDRAULIC ENGINEERING Co.  v. 
McHAFFIE (1878), 4 Q. B. D. 670; 27 W. R. 221, 
C. A. 

Annotation :—Mentd. Hammond v. Bussey (1887), 20 

Q. Bb. D. 79. 


195. Agreement to lend money—-To 
complete contract.|—-MANCHESTER & OLDHAM 
BANK, Lrp. v. Cook (W. A.) & Co., No. 396, post. 

Contracts of carriage.|——See Carriers, Vol. 
VIII, pp. 138-142, Nos. 908, 910, 911, 918-922, 
926, 928, 932-034. 

By sea.]—See SHIPPING & NAVIGATION. 
Sale of goods.|—-See SALE OF GOOL i. 

Sale of land.]—See SALE OF LAND. 
Trover.}|—-Sce TROVER & CONVERSION. 











SuB-sEcT. 4.—RECOVERY OF CosTs AND EXPENSES. 
See Sect. 4, post. 


Sect. 4.— RECOVERY OF COSTS AND EXPENSES. 
Sub-sEcr. 1.-—IN GENERAL. 

196. Costs included in damages.|—If{ two 
persons have dealings & make up their accounts 
an assumpsit will lie against him who owes the 
balance. A jury may assess damages as far as 
counted for, & also costs beyond that sum.— 
EGLES v. VALE (1605), Cro. Jac. 69; 79 KH. R. 59; 
sub nom. VALE v. HKaiEes, Yelv. 70. 

Annotation :—Mentd. leathers v. Bryan (1747), 1 Wils. 180. 

197. -|—In contemplation of law the word 
damages emphatically includes costs. It is so 
considered by Lord Ooke, & in various authorities 
which have been cited. Costs therefore properly 
fall under the nomen generale of damages (LORD 
ELLENBOROUGH, C.J.).—PHILLIPS v. BACON (1808), 
9 Hast, 208; 103 H. R. 587. 

Annotation :— Mentd. Mullet v. Challis (1851), 16 Q. B. 239. 

198. Whether recoverable—If in nature of 
special damage—& not so pleaded—Action for 
false imprisonment.|]—Pltf. had been improperly 
committed to prison on a defective warrant for 
which a good warrant was afterwards substituted. 
He sued & recovered 1s. damages :—Held: he 
was not cntitled, as the pleadings were framed, to 





DAMAGES. 


recover the costs as damages since these costs 
were not consequential damages but special, & 
special damages had not been claimed.—SPENCER 
v. MEYNELL (1846), 10 J. P. Jo. 771. 

199. What costs recoverable— Trespass to 
goods—Money paid for release of goods improperly 
seized.|—Where the goods of a party have been 
seized under lawful process against him improperly 
executed upon him, & he pays a sum of money to 
release his goods, he is entitled to recover, in an 
action of trespass, damages to the full amount of 
the money paid, & the measure of damages is not 
limited by the injury actually sustained. 

Where the damages are under £20, the ct. will 
not grant a new trial on the ground that the verdict 
is against evidence, although the decision 1s one 
affecting the inhabitants of a large district.— 
SOWELL v. CHAMPION (1838), 6 Ad. & El. 407; 
2 Nev. & P. K. B. 627; Will. Woll. & Dav. 667 ; 
71.7. Q.B. 197; 112 E. R. 156. 


Annotations :—Consd. Allum v. Boultbee (1854), 9 Exch. 
738. Mentd. White v. Hill (1844), 6 Q. B. 487; Rowles 
B. 677; Wakeman v. Lindscy 


vw. Senior (1846), 8 Q. 
(1850), 14 Q. B. 625. 


200. Costs of vacating warrant of 
attorney.]|—In trespass for taking pltf.’s goods in 
execution under a warrant of attorney & judgment 
which were afterwards set aside as illegal, pltf. 
cannot claim as part of the damage his costs 
incurred in vacating the warrant of attorney & 
judgment.—HOoOLLOWAY v. TURNER (1845), 6 
Q. B. 928; 141L.J.Q. B. 143; 41. T. O.S. 372 ; 
9 Jur. 160; 115 H.R. 349. 


Annotations :—Apld. Abthorp v. Bedford & Cambridge Ry. 
ease oo T. 200. Refd. Foxall v. Barnett (1853), 2 


201. Costs of recovering debt.}—Action 
for goods sold & delivered. Vlca, except as to 
£22 8s. 3d., never indebted, & as to £22 8s. 8d. 
payment after action brought of £22 8s. Jd in 
satisfaction of the claim of £22 8s. 3d. & all damages 
accrued in respect thereof. At the trial, pltf. 
offered no evidence on the first issue, & deft. 
proved that he paid £22 8s. 3d. to pltf., who 
accepted it, no mention being made of costs :— 
Held: the plea was not proved, since the costs 
which were part of the damages, were not paid ; 
& therefore pltf{f. was entitled to a verdict with 
nominal damages.—Cook v. HOPEWELL (1856), L1 
Exch. 555; 25 L. J. Ex. 713 26 L. T. O. 8S. 224 ; 
2 Jur. N.S. 66; 4 W. R. 291; 156 E.R. 951. 
Annotations :—Retd. Howarth v. Brown (1863), 1 H. & C. 


694: Soc. des Hotels Le Touquet Paris-Plage v. Cummings, 
at ra B. 451. Mentd. Tetley v. Wanless (1867), 16 











202. ——— Trespass to land—Cost of obtaining 
injunction in Chancery.|—In an action of trespass 
for taking possession of pltf.’s land :—-Held: pltf. 
could not recover costs incurred by him in pre- 
paring a bill in equity for an injunction.— ARTHORP 
oe BEDFORD & CAMBRIDGE Ry. Co. (1863), 8 L. T. 
200. 

208. Cost of prosecuting for forcible 
entry.|—The damages were laid under three heads, 
viz.: (1) the actual damage caused to the premises 
by deft.’s forcible entry; (2) mesne profits to 
which pltf. said he was entitled by reason of deft. 
keeping him out of possession from Mar. 7, 1893, 
until Apr. 18 of that year; & (3) the costs incurred 
by pitf. in prosecuting deft. for the forcible entry. 
This latter item was the main issue in the case ; 
after carefully considering all the arguments he 
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PART III. SECT. 4, SUB-SECT. 1. | 28, an, action for 


pass to goods—Money paid for release easure of 


of goods improperly seized.}—An action 
for the amount paid to get rid of a | 
wrongful distress will be treated | 


ualewin eer ny the goods, & the 
. - | amount p 
199 i. FRhat costa recoverable—Tres- | bo iamage. — MCINTYRE’S 
CREDITORS’ TRUSTEES v. LETT (1883), 
2 N. Z. L. R. 198.—-N.Z. 
199 il. ——- ——— i hether expense of 


trespass for the | sheriff’s inquiry.J—In an action for 
trespass to goods :—Held: pltf. could 
not recover as damages the expense 
of an mi lore held by the sheriff for 


his own information as to the right 
to the goods.—Wu1s0N vv. ELLIS 
(1838), Ber. [497] 325.—CAN. 


be treated as a 


Part IIJ.—Dr1rectness AND REMOTENESS. 


was unable to see how such costs could be said 
to be the reasonable consequence of deft.’s criminal 
offence of forcible entry. The costs of the action 
of ejectment were recoverable as damages in an 
action for mesne profits, but there was a great 
difference between that course & a criminal in- 
Upon that issue pltf. 
had failed (CHARLES, J.).—Pocock v. FAULKS 


dictment, as in this case. 


(1894), 10 T. L. R. 183. 


See, generally, DISTRESS; EXECUTION ; 


PASS. 
204, 
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4 i Cost of setting aside 
conviction.}|—In an action for false 
imprisonment :-—Meld: pltf. was en- 
titled in this action to recover the 
expenses to which hoe had been put 
in securing the reversal of the judg- 
ment by which he suffered arrest.— 
CARMAN U. DUNN (1883), 23 N. B. R. 
335.—-CAN. 


k, Whether fecs of expert wit- 
nesses.}-~l'ees paid to medical men 
who had not attended pltf. during his 
injuries but who were simply called in 
at the last moment to cxamine him 
to quality Lhermsel yee to give evidence 
at the trial cannot be recovered as 
damages.—Lant & LOuGIILIN v. 
WHITE FEATHER MAIN Rerrs (1905), 
7W. A. L. 8. 203.--AUS, 


1. Whether travelling c& hotel 
expenses.J)—In an action for causing 
dust to enter pltf.’s premises during 
demolition of neighbouring building: 
~——Held: travelling expenses but not 
hotel expenses included in assessment 
of damages.—HARRIS v. CARNEGIE’S, 
LTpD., [1917] V. L. R. 95.—AUS. 


m. -/—In an action for 
breach of partnership agrcement :— 
Held: yltf. was entitled to travelling, 
hotel & other expenses in trying to get 
deft. to admit him into partnership.— 
WINTBY v. WIDEN, [1922] 2 W. W. R. 


1216.—CAN 

n.—-—~—  JWWhether travelling  ex- 
penses.}—-Where pltf. had incurred 
cxpense in replacing, alter & re- 
pairing lock castings, which deft. did 
not make or finish in the manner 
contracted for:—-Held: pltf. could 
properly claim travelling expenses to 
which he had put in connection 
therewith.—LALOR v. BURROWS (1868), 
18 C. P. 321.—CAN., 


204 i. 














Oo -~--— —~—-.]}--Deft., a contrac- 
tor, agrecd with pltfs. that if they 
would go to Y., at their own 


expense, & procure labourers, he would 
give them work. Pltfs. brought the 
abourers, but deft. refused to em Noy 
them :—ffeld: pltfs. were entitled 
as damages to their exponses in going 
to & returning from N. Vis the 
amount of advances made by them in 
paying the fares of the labourers from 

- Y.—MANDIA v. MCMAHON (1890), 
17 A. R. 34.—CAN. 

PRB-—— ~=-—-—-.]— Pltf. tendered 
goods to defts. under a contract but 
defts. refused tp accept. Pltf. failed 
to resell the goods at as high a price 
as he ought to have obtained :—-Held : 
travelling expenses incurred in & 
about the e could not be recovered 
as a result of the breach.—BRADLEY 
v. BAILEY Tosacco Co. & JASPERSON 
(1922), 62 D. L. R. 397.—CAN. 

q. Breach of contract-—-Kx- 
penses of allering site of monument.] 
—In an action for damages, arising 
from nonimplement of an ment to 
place M.’s monument on W.’s property 
at C.:—Held: pursuer was entitled 
to indemnification for the expenses 





Cost of setting aside conviction.|— 
Deft. convicted pltf. of an offence under the 
29 Car. 2, c. 7, in selling walnuts on the Lord’s 
day, & in the conviction adjudged him to pay 
the sum of 5s. & costs, to be levied by distress, & 
in default of sufficient distress to be sect in the 
stocks. The conviction having been set aside by 


| 


Qu.: 


205. 
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the Ct. of Q. B. on the ground that the power of 
setting in the stocks 
the money penalty, & not a mode of recovering it : 
whetker, in such action, pltf. can recover 
as damages his costs of setting aside the conviction. 
—BARTON v. BUCKNELL (1850), 15 L. T. O. S. 
478; subsequent proceedings, 13 Q. B. 393. 

Cost of granting coroner’s inquisi- 


was a punishment in lieu of 


tion. |}—Pltf., who had been committed to gaol for 


TRES- 


quashed. 


re HO ere ee ee ————— 


incurred in consequence of the altera- 
tion of the site of the monument.— 
WALKER v. MILNE (1825), 3 Sh. (Ct. 

Yr. Breach of agreement not 
to trade in opposition—Higher rate of 
wages paid.j—In an action for breach 
of agreement, not to go into business 
for a certain time, by reason of which 
breach pltf. claimed he had been 
compelled to pay a higher rate of 
wages :-—Held: pltf. was entitled to 
damages for extra costs of hands.— 
WHITTAKER v. WELCH (1874), 2 Pug. 
436,.—CAN. 

8. Breach of covenant tu 
carry on hotel—Hapenses of new licence 
& refurnishing tel.}—Deft. cove- 
nanted to carry on pltf.’s hotel for ten 
years &, in breach of his covenent, 
sold all tho furniture in the house 
& closed it up, his‘ licence being 
forfeited. 1n an action for breach of 
covenant pltf. claiined as damages 
the licence fee of #30; £2 paid for a 
certificate of renewal of licence, £20 
for expenses incurred in refurnishing 
the hotel:—Held: pltf. could not 
recover the £30 paid for the licence fec 
but could recover the other two 
amounts.—-MACKAY _ Uv. BLACKSTON 
(1906), 6 S. KR. N. S. WwW. 248.—AUS. 


t. Breach of warranty — 
Special machine—Expense of ascer- 
taining if up to warranty.|—Pltf. 
bought from deft. an ice machine 
capable of turning out 100 seers of 
pure ice per hour. ‘he ice machine 
turned out eventually a quantity much 
less than 100 scers a day :—lITleld: 
pltf. was entitled as damages to the 
expenses of ascertaining whether it 
would turn out 100 seers a Sea 
LAMOUROUX v. KVILLE (1866), 1 Ind. 
Jur. N. S, 274.—-IND. 

a, - Adultcrated butter-— 
Whether fine i da pe }—Deft. sold 
to pltf. adulterated butter, with a 
warranty. Pltf. retailed same _ to 
customers, & being prosecuted under 
the Margarine Act, was fined. In an 
action for breach of warranty :—ZJleld : 
pitf. could not recover as damages the 
amount of the fine.—-FITZGERALD v. 
aa (1893), 32 L. KR. Ir. 675.— 


b. Rescinded contract —~ In 
general.|——-Expenses necessarily inci- 
dent to a rescinded contract may be 
recovered as damages.—KEREK vv, 
RHODES (1888), 6 N. Z L. kt. C. A. 
515.—-N 

G. ; 
Extra carriage on obtaining goods clse- 
where.J—In an action for non-dellvery 
of wheat sold :—Held: pltf. was 
entitled to recover as damages the 
amount paid by him for additional 
carriage on wheat which he was forced 
to De ase in a more distant market. 
—Bru6E v. TOLTON (1879), 4 A. KR. 
144.—CAN. 

“*Qut* of pocket”’ 


d. Sree, Se 
expenses.|—In an action for damages 
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Non-delivery of yoods— 


manslaughter by a coroner’s warrant, was after- 
wards admitted to bail, & subsequently got the 
inquisition, under which he had been committed, 
In an action against the coroner for 
false imprisonment, alleging as special damage 
that he had been obliged to pay money in pro- 
curing his discharge from custody :—Held: 
was entitled to recover the costs of quashing the 
inquisition.— FOXALL v. BARNETT (1853), 2 K. & B. 


he 


ee oe 


for non-delivery of goods :—Held: 
entitled to out of pocket disbursements 
caused by deft.’s breach of contract.— 
SiicLps vv. LANDRETU, [1919] 1 
WwW. Ww. hi. 263.—-CAN. 

e, Non-delivery of machinery— 
Whether wages of workmen on building 
awaiting machinery.}—In an action for 
damages for the non-delivery of 
machinery :—Held: pltfs. were not 
entitled to the wages of workmen 
cmployed upon the building in which 
the inachinoery was to be used.—-RuTH- 
VEN WOOLLEN MANUFACTURING Co. 
vw. GREAT WESTERN Ly. Co. (1868), 
18 C. P. 316.—CAN. 

f. Defective machinery—W ayes 
& board of men while employed.\— 
In an action for tho contract price 
of a portable saw-mill, deft. counter- 
claimed damages for breach of con- 
tract, including an amount paid for 
wager & board of his men while un- 
employed :-—Z/eld : entitled to same.— 
CORBIN ¥. THOMPSON (1907), 41 N.S. RR. 
386.—CAN. 

go ——— «(WV ges of man hired 
to do necessary work. |—-W here a tractor, 
for the officient working of which deft. 
was responsible, failed to work 
properly :—#eld: pltf. ontitled as 
damages to the additional cost in 
hiring another to break the Jand 
instoad of breaking it himsolf with the 
tractor bought.—JOUNSTON Vv. ALBERTA 
FOUNDRY & MACHINE (Co., U'rop., 
{1922] 2 W. W. RR. 1011.—CAN. 

h. —-— Breach of —hire-purchase 
agreement -~ kapenses of removal to 
hirer’s pre:nises.J—In an action on a 
hire-purchase agrooment of a& printing 
press where pltfs. had recovered 
sosscssion & claiming as damages 
inter alia the costs & expenses of taking 
down, packing, loading & removal to 
their premises, including freight & 
charges -—licld : entitled to cost of 
transport as part of their damages.— 
MULLIN. ¥, Oy (18385), Cass. Dig. 


124.—CAN. 

‘ “Steam heated” flat— 
Heating inadequate—Cost of attempting 
to heat.J—A ftlat was leased by deft. 
to plitf. as “steam heated ”’; stean- 
heating was in fact provided, but was 
inadequate & pltf. sued for damages 
for breach of the implicd agreement to 
supply adequate heat:—eld: pitt. 
was entitled to recover damages Iu 
respect of the extra cost of attempting 
to heat the flat.—BRYMER v. THOM?- 
SON (1915), 34 O. L. Kt. 543.—-CAN. 

bb. —-—~ Graindestroyed by antmals— 
Cost of threshing wheat.|—Iin an action 
for damages for grain destroyed : 
—Jleld: entitled to additional cost 








a.-7-— 


| of threshing through damaged condi- 


tion. — ALTHOUSE v. BEBANA, [1919] 3 
W. W. it. 725.—CAN. 

cc, ———— Necessary 7 a 
curred by reason of dog bite. |-—-T'he 
words “actual damage” in s. 20 of 
Dog Act include necessary expcnses 
incurred by reason of the injury.— 
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Sect. eee of cosis and expenses: Sub-sects. 


928; 22 L. T.O.S. 100; 2W.R. 61; 2C.L. R. 
sub nom. 
18 J. P. 41; 


Annotation :—Moentd. Everett v. Griffiths, {1921} 1 A. C. 631. 

206. ——— Costs not claimed in previous action 
between same parties—Res judicata.|—Furness, 
WiTHY & Co., LTb. v. HALL (J. & E.), Lrp., No. 


278; 118 HK. R. 1014; 
BARNETT, 23 L. J. Q. B. 7; 
Jur. 4}. 


66, ante. 
See, furiher, ESTOPPEL. 





AGENCY, Vol. I., 
2705, 2797, 280], 2803, 2804. 





Costs against supposed principal.]—Sce 
pp. 487, 665-667, Nos. 1655, 


Costs of surety.]|—Sce GUARANTEE. 

207. Costs incurred in previous action against 
two jointly—Recoverable as joint damages.|— 
Where two persons sued jointly in case, for injury 
sustained by the unlawful maintenance of an | ROWLANDS v. SAMUEL (1847), 11 Q. B. 39; 


DAMAGES. 


FOXHALL v. 
18 


action of trespass brought against them, & which 
they defended by one attorney & the jury found 
for pltfs., confining the damages to the amount of 
the attorney’s bill in the former action :—Held: 
the costs & expenses incurred by pltfs., in their 
defence in the former action, constituted a joint 
damage, for which they might jointly sue.— 
PECHELL v. WATSON (1841), 8 M. & W. 691; 


L. J. Ex. 225 ; 151 EK. R. 1217. + 
Annotations :-—Mentd. Flight v. Loman (1843), 4 Q. B. 883; 
Cotterell v. Jones (1851), 11 C. B. 


1] 


7135 Collins v. Cave 


(1860), 6 H. & N. 131; Kam Coomar Coondoo v. Chunder 


Canto Mookerjee (1876), 2 App. Cas. 186 ; 
iron (1883), 11 Q.B. 
17 Q. B. VD. 50 Oram v. 
v. London Express Newspaper, [1919] A. C. 368. 

Recoverable by one.}—Where one of 
several defts., in an indictment for conspiracy, 
pays the costs of himsclf & the others of defending 
the indictment, he may recover such costs as 
damages in an action for a malicious prosecution.— 


208. 





Bradlaugh v. 
is v. Brisco (1886), 
1 Ch. 98; Neville 


D.1; Harr 
Hutt, [1914] 


17 





MCKINNON v. DWYER, [1905] V. L. H. 
28.—AUS. 

k. Personal injuries—Whether 
cost of surgical operation.) — Pitt. 
tripped over an iron pipo & sus- 
tained severe injuries :—Held: in 
assessing damages it would be error 
to include as part of the dumages tho 
cost. of an operation which, if had, 
would probably reduce the impair- 
ment complained of, & which, if not 
undergone, would not represent any 
item of damage.— EDWARDS v. SYDNEY 
CiTy (1018), 52 N. S. ht. 116.—CAN. 
Depositing rubbish — Cost 
Oof* raising level of house.|}—Where 
large quantities of rubbish were de- 
posited in a lane adjoining pltf.’s 
cottages by which the lane was raised 
3 or 4 feet coming up to the windows 
& the filth ran over into the basement 
& pltf. was compelled to raise one of 
the houses & remove the kitchen to 
sult the level of the lane :—wHeld: 
tbe expense of raising the house & 
removing the kitcben* could not be 
recovered, --LEWIS vv. TORONTO Crry 
(1876), 39 U. C. kh. 3413.—CAN. 

m. Withdrawal of support — 
Sinking of jsloor—Whether expense of 
moving tenants. J— DAVID v. MCDONALD, 
DAVID & HOoOrkins v. DAVID (1863), 
8L.C. 3.44; 141. C. R. 31.-- CAN. 


n. -—— Wrongful detention of ship 
by Marine Board—Whether money ex- 
pended on replacing mast wrongfully con- 
demned.j—T be Marine Board of N. de- 
tained pitfs.’schooner on the ground thet 
the foremast was rotten, & refused to 
allow her to proceed to sea till a new 
Inust had been substituted, & pltfs. 
brought an action under 45 Vict. No. 6, 
& the judge found that the Board had 
acted wrongfully, that the foremast 
was perfectly sound & superior to the 
one afterwards put in, & found a 
vordict for pltfs. for the costs incidental 
to the detention & survey of the ship: 
—Held: pltfa. could not recover tho 
expenses of taking out. the old mast & 
Api in the new one.—AUSTRALIAN 

ANKING Co. tv. BURNS (1889), 11 
N. S, W. Ji. h. 6.—AUS. 


oO. Breach of shipping con- 
tract for carriage—Evpense of sending 
vessel to t & back.)—Plitf., having 
been induced by defts.’ error to 
suppose he could obtain a cargo of 
8,000 instead of 3,000 bushels of wheat 
from C. to O., abandoned a contract 
for a cargo from D., & sent his vessel 
to C., whence it sailed with 3,000 
bushels only :—Held: the damages 
were the expenses of sending the vessel 
to CG. & back.-—LANE v. MONTREAL 


Deti in cane wheat of ne 
eft. agree carry wheat o. 5. 
from O. to a port in the United States, 
by Mar. 17, when, as deft. knew, the 
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reciprocity treaty would expire & an 
apport duty be payable there. He 
failed to do so, & pltfs. were compelled 
to pay a large duty :—Held: such 
duty was recoverable as damages for the 
breach of contract.—GIBBS v. GIL- 
TEE ENE (1867), 26 U. C. R. 471.— 





q. —— Carriage to wrong 
port—Freight back to proper port.|— 
Pitf. delivered a quantity of clover 
seed to defts. at W., to be carried to 
London. The secd was sent to 
Liverpool, & it did not reach London 
until too late for the sowing trade, 50 
‘hat the seed had to be sold at a heavy 
woes i—JTeld: defts. were bound to 
indemnify pltf. against the loss 
sustained by reason of the additional 
sum paid for the freight from Liverpool 
to London.—MON'TEITH v. MERCHANTS’ 
DESPATCH & TRANSPORTATION Co. 
(1884), 9 A. RR. 282. AN. 

_ 6 tn «(Expense of miintain- 
ing & driving sheep to port da: back.) 
—Pitf. at K. agreed with deft. for the 
carriage of sheep from LB. to HH. Pitf.'s 
sheep were driven down frum K. to 
B. & hept there for some time, when, 
as the steamer did not arrive, soine of 
them were driven back to plttf.’e 
station --~—Jeld >) pitf., was entitled to 
recover as duinages all reasonable 
expenses incurred in driving the sheep 
from K. to B., in maintaining them 
there, & driving them back to the 
station.--McNanp v. MCMECKAN, Mac, 
415.-—N 

s. Costs of prerious action.) — 
Where pltf. claims as damages tho 
costs of prior legal proceedings, it is 
necessary for him to prove that such 
costs were the direct consequence of 
either default or the commission of 
some wrongful act by deft.—WEIL- 
BACH v. DIKDPRIKSEN (1896), 3 O. R. 
80.—S. AF. 


_t ——)]— Pitf., having been 
ojucted, sued undor a covenant for 
quiet enjoyment in a deed :—Held: 
pitf. was not entitled to increase the 
damages by the costs of the ejectment 
suit.— Eccles v. LowRY (1873), 34 
UU. Cc. kh. 75. —CAN. 


a. Whether extra - judicial 
exrpenses.J—In un action by a seller 
against a purchascr for the prico 
of the subject sold, pursuer obtained 
decree for the prico & expenses, but 
certain charges for extra-judicial ox- 
penses incurred in that action were not 
allowed. The scller having brought a 
second action to recover these extra- 
Judicial ex penne in name of damages 
sustained him through breach of 
contract :—Held: action was in- 
compectent.—M‘DOWALL v. STEWART 
1871), 10 Macphb. (Ct. of Sess.) 193; 
4 Se, Jur. 116.—SCOT. 


b. —— Previous action unsuc- 
cesaful.}-—Diti. sued defts., claiming as 








special damages the costs of an unsuc- 
cessful action :—Hecld: such costs 
could not be recovered.—MERRIT v. 
NEVIN (1861), 20 U. C. R. 540.—CAN. 


Cc. Action not justified — 
Payment not result of breach.{—Where 
costs are incurred in an action which 
pitf. was not justified in bringing, & 
the payment of which was not the 
necessary result of deft.’s breach of 
contract, they cannot be recovered. 
a v. loop (1876), 3 Pug. 295.— 





d.———_ By defendant in _ such 
action.}—Deft. a coroner unlawfully 
committed pltf.to gaol onacharge of 
arson. In an action for fulse imprison- 
ment :—Jield : piltf£. could not recover 
as dumages the costs he hud incurred 
in defending himself at his trial.— 
CHIPPELL v. ‘THOMASON (1869), 8 N.S. W. 
Ss. Cc. It. 219.—AUS. 


---In an action on 
a replevin bond for damages for 
detention of the vessel replevied :— 
Held: pitf. was entitled to his costs of 
defence.— BURN v. BLECHER (1861), 14 
Cc. F 415.—CAN. 


J--Pltfs. sued upon 
a covenant for quiet enjoyment :— 
Held: entitled to recover all the costs 
incurred by them in defending a 
previous chancery suit.—Trusr & 
LOAN Co. OF UPPER CANADA ¥v. COVERT 
(1876), 39 U. C. R. 327.—CAN. 

of 


g. Costs in ITouse 
Lords—Not awarded.|—Where a party 
had, in an appeal to the House of 
Lords, obtained a reversal of a judg- 
ment pronounced against him in the 
Ct. of Sessions :—Held: he cowd not 
claim in an action of damages as an 
item of loss, his expenses in the 
appeal, which according to the practice 
of the House of Lords, had not been 
awarded to him.—-HEDDLE v. BAIKIk 
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(1846), 8 Dunl. (Ct. of Seuss.) 376; 
1 8 Sc. Jur. 1 7 0.—SCOT. 
h —— Solicitor & client 





costs.|—Where the avowant success- 
fully defends a replevin suit, & subse- 
quently institutes proceedings on the 
bond, he ig not entitled to recover as 
damages the excess of solr. &, client 
costs of his defence, over & above his 
taxed party & party costs, in that 
action.—WILLIAMS v. Crow (1884), 
10 A. R. 301.—CAN. 

aa. -J)— A tmtgec. suing 
in trover is entitled to add the costs & 
charges properly incurred in protecting 
his property & enforci his security 
where he would be entitled to recover 
such costs & charges as against the 
mtgor. by virtue of the security.— 
MANNING v. JONAS (1894), 14 N. ZL. R. 
53.—N.Z. 

bb. When not paid.J— 
A purchaser, who had becn ejected, 











FART LLL.—UIRECIINESS AND KEMOLENESS. 


L. J. Q. B. 65; 10 L. T. O. S. 109; 12 J. P. 197; 
116 E. R. 889. 

Costs incurred in Prohibition.|—See Crown 
PRACTICE, Vol. XVI., p. 397, Nos. 2410, 2418, 
24184. 


SuUB-SECT. 2.—OF ACTIONS BY OR AGAINST THIRD 
PARTIES. 


209. Costs must have been reasonably incurred.] 
—Where a person becomes bail above for another, 
he is entitled to recover all the expenses he has 
been put to by reason of it, & may therefore re- 
cover his expenses in sending after the principal 
to take him, in order to render him, but not 
expenses of a suit improperly defended on such 





account.—FISHER v. Fauutows (1804), 5 Esp. 
171, N. P. 
210. -]—In an action for running down a 


ship, it appeared that pltf. had been obliged in 

consequence of the injury to employ a steam tug, 

the owners of which demanded £150 for salvage, 

& commenced a suit in the Ct. of Admlty. against 

pltf., who paid £20 into ct. The ct. ultimately 

decreed £45 to the salvors :—Held: upon these 
facts, pltf. was not entitled to recover the amount 
of the costs incurred by him in that suit. Semble: 
the proper question for the jury in such a case is, 
whether, in respect to the suit for salvage, pltf. 
pursued the course which a prudent & reasonable 
man would do in his own case, & if the jury think 
he did, the costs of the suit may be recovered.— 

TINDALL v. Brest (1843), 11 M. & W. 2283; 12 

I.. J. Mx. 160; 152 i. R. 786. 

Annotations :—Consd. The Logatus te p 0). Sw. 168; Mors- 
Le-Blanch v. Wilson (1873), L. R. 8 C. P. 227; Nettleing- 
ham v. Powell (1912), 108 L. I. 219. Refd. Collen v. 
Wright (1857), 8 K. & B. 647; Broom v. Hall (1859), 7 
©. B. N. S. 503; Ronneberg v. Falkland Islands Co. 
(1864), 17 ©. B. N. S..1; The Flying Fish (1465), Brown 
& Lush. 436; Baxendale v. L. C. & D. Ry. (1874), L. R. 
10 Exch. 35; Hammond v. Bussey (1887), 57 L. J. Q. B. 
58; The Wallsend, [1907] P. 302. 

211. Notice given to defendants—Instruc- 
tions by defendant to defend.|—A tenant for life, 
with leasing power, demised for 99 years, with a 
clause that for himself, his heirs, & assigns he 
would, during the term, warrant & defend the 
premises to the lessee his exors. & assigns. On 
the death of the tenant for life, the remainderman 
brought ejectment against the lessee, & recovered 
Judgment & possession of the premises, on the 
ground that the lease was invalid, not being made 
in accordance with the leasing power :— Held: 
(1) the clause in the lease amounted to an express 





109 


covenant for quiet enjoyment, & therefore that 
the lessee might maintain an action of covenant 
for the breach of it against the exors. of the 
lessor ; (2) the proper amount of damages in such 
an action would be the value of the unexpired 
term, the mesne profits paid to the remainderman, 

& the necessary costs of defending the action of 

ejectment, the latter being defended at the request 

of the exors. of the lessor. 

As to the mesne profits & the value of the term 
lost, the liability of the exors. is too clear to require 
discussion. We think also, that the present defts. 
are bound to pay the costs of the present pltf. in 
defending the actions of ejectment, because the 
present defts., by directing a defence, admitted 
that there was reasonable ground for defending, & 
from the statement, it appears that the costs in 
question were necessary for such defence (TINDAL, 
C..J.).—-WILLIAMS v. BURRELL (1845), 1 C. B. 402; 
4LJ.C.P. 98; 4L. T. 0. S. 415; 9 Jur. 282; 
135 E. R. 596. 

Annotations :— As to (1) Refd. Child v. Stenning (1879), 11 
Ch. D. 82; Baynes v. Lioyd, ee} 1 Q. B. 820. 48 to (2) 
Apld. Child v. Stenning (1879), 11 Ch. D. 82. Refd. Lock 
v. Furze (1866), L. NR. 1 C. P. 441. 

212. Refusal by defendants to inter- 
vene.|—Deft. by indenture demised to piltf. 
a piece of garden ground at the yearly rent of a 
peppercorn, & the indenture contained a covenant 
for quiet enjoyment without interruption by any 
one claiming from & under deft. Pltf. built a 
conservatory upon the piece of ground. An action 
of trespass was brought against him by a person 
who occupied the adjoining messuage under a 
demise by deft. of prior date to pltf.’s. Pléf. 
wrote more than once to deft., informing him of 
the action, but deft. sent no answer. Pltf. then 
defended the action, & deft. appeared as a witness 
at the trial on his behalf, but a verdict was ob- 
tained against pltf., with 40s. damages & costs. 
He thereupon sued deft. for breach of covenant, & 
obtained a verdict, & in assessing the damages 
the jury included the costs of the action which he 
had defended, the cost of the conservatory, & 
£102 for the value of the piece of ground :—-Held : 
pltf., receiving no reply to his letters informing 
deft. of the action of trespass, was justified in con- 
sidering the deft.’s silence as an authority to him 
to defend the action, & although the rent paid by 
pltf. for the land was nominal, it was for the jury 
to estimate its real value to pltf-—RoOLPH v. 
Crouch (1867), L. R. 3 Exch. 443 37 1. J. ix. 8; 
17 L. T. 249; 16 W. R. 252. 

Annotation :—Refd. G. W. Ry. v. Fisher, [1905] 1 Ch. 316. 








sning upon his covenant for a good 
title, may recover as damages the costs 
of defending an ejectment, brought 
against. him, even though he has not 
actually paid them.—-StruBBs v. MAR- 
TINDALE (1857), 7 C. I’. 52.—CAN. 


-1— GLEKSON v. 
DOMVILLE (1879), 19 N. B. R. 77.— 
CAN. 
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PART III. SECT. 4, SUB-SECT. 2. 


, 2091. Costs must have been reasonably 
uncurred.J—In an action brought for 
dam 8 for deft.’s misrepresentation : 
—Held;: pltfs. could not add their 
costs, of needlessly defending a suit 
brought by their bank, to their other 
damages.—MORWICK v. WALTON (1908), 
18 Man. L. R. 245.—CAN. 


209 ii. .I—Pitf. claimed by way 
of damages her costs incurred in tho 
defence of an action brought by M. 
against her, as well as any costs she 
ey ha be liable for to M. in connectipn 
with that suit :—J/eld: entitled to 
judgment by way of damages for such 
costs as she may have necessarily 





incurred owing to the action brought 
against her by M.—HIL.L v. BARWIS 
(1908), 7 W. L. It. 428.—CAN. 


209 iii. —-—.]—In an action for 
wrongful seizure the co. which, under 
instructions from the principal deft. 
had removed & stored the chattels 
was joined as deft. After judgment 
had been given in pltf.’s favour in 
respect of detention of the chattels, 
the co. applied for an order that the 
other deft. should pay the costs of the 
action :—Held: the co.’s remedy was 
to bring an action against its co-deft. 
in which the costs properly incurred in 
defending the present action would be 
within the amages recoverable.— 
SCHOLLUM 1. BARRIPP (No. 2), [1917] 
N. Z. L. R. 448.—N.Z 


209 iv. -}——M. who had contracted 
to supply a pump to a district. council, 
ordered a pump from B. The council 
rejected the pump & M. brought an 
action against the council for the price. 
Shortly. after the raising of the action 
M. intimated to B. that he rejected 
the pump as being disconform to 





contract, & that he proposed to settle 
the action with the council :—Held: 
in actions between M. & H., M. was 
entitled to recover as damages inter 
alia the amount of the expenscs in- 
curred by him in the action against 
the council.— Munro & Co. v. BENNETT 
& Son, [1911] 8S. C. 337.—SCOT. 


212 i. Notice given to defendant 
—-Refusal by defendant to intervene.)-— 
Pitf. Instructed P.,a stock-broker, to 
buy shares for him. FP. bought tho 
shares from deft. Pitf. lodged the 
transfer with the co. & wan registered 
as the holder. Subsequently it was 
discovered that the signature to the 
transfer was a forgery. 

The co. then took 
equity against pltf. to 
certificute delivered u 
Pltf. took notice of these proceedings 
to deft. Deft. refused to defend the 
suit. Pltf. then brought this action 
against deft. to recover inter alia the 
costs of the equity sult :—J/eld: 
entitled to recover.—COoPER v. GAR- 





roceedings in 
ave the share 
to be cancelled. 


DINER (1902), 3 8. RN. N.S. W. 67.-— 
AU: 
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218. j—Where an action is 
brought against A. to recover unliquidated damages 
for which he has become liable through the default 
of B., notice being given to B., who declines to 
intervene, A. is justified in defending the action, 
& is not bound to let judgment go by default, or 
to pay money into ct. The proper questions for 
the jury in such a case are, whether it was a 
reasonable thing to defend the action, & whether 
the defence was conducted in a reasonable manner. 
—Mors-Le-Buancn v. WILSON (1873), L. BR. 8 
O. P. 227; 42 L.J.C.P. 70; sub nom. Le BLANCH 
v. WILSON, 28 L. T. 415; 21 W. R. 109; 1 Asp. 
M. L. C. 605, I. L. 

Annotations :—Consd. Baxendale v. lL. C. & D. Ry. (1874), 

lL. KR. 10 Exch. 35; Hammond v. Bussey (1887), 20 


Q. GB. D. 79; Agius v. Great Western Colliery Co. (1899), 
47 uA R. 403. Mentd. Furness, Withy v. White, [1894] 


1Q.1 3. 
-]—Deft. 











214, contracted for 
the sale of coal of a particular description to pltfs., 
knowing that they were buying such coal for the 
purpose of reselling it as coal of the same descrip- 
tion. Pltfs. did so resell the coal. The coal 
delivered by deft. to pltfs. under the contract & 
by them delivered to their subvendees did not 
answer such description but. this could not be 
ascertained by inspection of the coal, & only 
became apparent upon its use by the sub-vendees. 
The sub-vendees thereupon brought an action for 
breach of contract against pltfs. Pltfs. gave notice 
of the action to deft., who, however, repudiated all 
liability, insisting that the coal was according to 
contravt. DPltfx. defended the action against 
them, but at the trial the verdic was that the 
coal was not according to contract, & the sub- 
vendees accordingly recovered damages from 
pltfs. Pltfs. thereupon sued deft. for breach of 
contract, claiming as damages the amount of the 
damages recovered from them in the action by 
their sub-vendees & the costs which had been 
incurred in such action. Deft. paid the amount 
of the damages in the previous action into ct. but 
denied his liability in respect of the costs :— 
Held: the defence of the previous action being, 
under the circumstances reasonable, the costs 
incurred by pltfs. as defts. in such action were 
recoverable, as being damages which might 
reasonably be supposed to have been in the con- 
templation of the parties at. the time when they 
made the contract as the probable result of a 
breach of it.—HAMMOND & Co. v. BussEy (1887), 
20 Q. B. D. 79; 57 L. J. Q. B. 58; 4 T. 1. RR. 95, 
C. A. 
Annotations 

1899] 1 Q. B. 413. nad. Prince of Wales Dry Dock Co. 
v. Fownes Forge & Engineering Co. (1901), 90 
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:—Folld. Agius vr. Great Western Colliery Co., 
Swansea) 
L. T. 627. Apld. l’innock ve. Lewis & Peat (1923) 1 K. B. 
690. Refd. Scott v. yoleys Aikman (1899), 16 T. au. BR. 
65; Sanderson v. Blyth Theatre Co., [1903] 2 K. B. 533; 
The Millwall, [1905] P. 155; The Wallsend, [1907] P. 
302; Furnoss, Withy v. Hall (1909), 25 T. L. R. 233; 
Clare v. Dobson, [1911] 1 K. B. 35; Cointat +. Myham, 
1913] 2 K. B. 220; South Wales & Liverpool 8.S. Co. r. 

evill’s Dock & Ry., Nevill’s Dock & Ry. v. Maatschappij 
S.S. Bestevact, Rotterdam (1913), 108 L. T. 568; The 
Cairnbahn (No. 2) (1914), 30 T. L. Rk. 309; Hoole U. C. 
vw. Fidelity & Deposit Co. of Maryland (1915), 85 L. J. K. B. 
237; Weld-Blundell v. Stephens, [1919] 1 K. B. 520; 
Proops v. Chaplin (1920), 37 T. L. Rk. 112: Mentd. The 
Argentino (1888), 13 P. D. 191. 


215. -]—A colliery co. com- 
mitted a breach of a contract to supply a coal 
merchant with coal, which they knew was required 
for the purpose of coaling a ship, with the result 
that the merchant was unable to fulfil a contract 
between him & the shipowners. The shipowners 
having sued the merchant in respect of his breach 
of contract for over £150 damages, the merchant 
asked the co. to defend the action, but the co. 
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replied that they denied all liability, & in any case 
the claim was excessive. The merchant then paid 
£20 into ct. with a denial of liability, & at the trial 
it was found that that sum was sufficient to satisfy 
the shipowners’ claim, & judgment was given 
for the merchant, with costs to the shipowners up 
to the date of the payment into ct., & to the 
merchant after that date. In an action by the 
merchant against the co. to recover damages for 
their breach of contract :—Held: the defence of 
the previous action being in the circumstances 
reasonable, the merchant was entitled to recover 
as damages which might reasonably be supposed 
to have been in contemplation of the parties at 
the time they made the contract as a probable 
result of a breach of it, the £20 paid into ct. in 
the previous action to meet the shipowners’ 
claim, the shipowners’ costs of the action prior 
to the payment into ct., & the merchant’s costs 
in the action after that date, less the costs recovered 
from the shipowncrs, to be taxed as between solr. 
& client upon the scale used when such costs are 
to be paid by a person other than the client.— 
AGIUS v. GREAT WESTERN COLLIERY Co., [1899] 
1Q. B. 413; 68 I. J. Q. B. 312; 80 L. T. 140; 
47 W. BR. 403, C. A. 


Annotations :—Apld. Pinnock v. Lewis & Peat, [1923] 1 
K. B. 690. Refd. Scott v. Foley, Aikman (1899), 5 Com. 
Cas. 53: Clare v. Dobson, [1911) 1 K. B. 35; South Wales 
& Liverpool 8.8. Co. v. Nevill’s Dock & Ry., Nevill’s Dock 
& Ry. v. Maatschappij S.S. Bestevaer, Rotterdam (1913), 

T. 568: The Cairnbahn (No. 2)(1914), 30 T. L. R. 

) 31 T. L. R. 56; Weld- 


309; The Solway Prince (1914), 

Blundell v. Stephens, [1920] A. C. 956. 

216. Defendant defends for own 
benefit..——Where pltf. succeeds against deft. 
who having given a third party notice succeeds 
against the third party but is shown by the evi- 
dence to have defended the action for his own 
benefit, deft. must bear the costs of the original 
action in exoneration of the third party.—BLORE 
v. ASHBY (1889), 42 Ch. D. 682; 58 I. J. Ch. 779 ; 
61 L. T. 766; 38 W. R. 141. 

217. No notice given to defendants.|— 
A steamship ran down & sank a fishing vessel in 
the river Thames. The owners of the steamship 
admitted liability subject to the claim of the 
owners of the fishing vessel being referred to the 
registrar & merchants. At the reference the 
owners of the fishing vessel claimed £355, the sum 
which the Thames Conservancy were claiming 
from them as the cost of raising the vessel. The 
registrar rejected the claim. The Thames Con- 
servancy sued the owners of the fishing vessel in 
the K. B. D. & recovered the expense of raising the 
wreck & costs. The owners of the fishing vessel 
appealed from the decision of the Admlty. regis- 
trar:—Held: the owners of the fishing vessel 
were not entitled to recover from the owners of 
the steamship the costs paid to the conservancy 
in the K. B. action, as the owners of that steam- 
ship had had no opportunity of saying whether 
that action should be defended or not.—THE 
WALLSEND, [1907] P. 302; 76 L. J. P. 131; 96 
].. T. 851; 23 T. L. R. 3563 10 Asp. M. L. C. 476. 

218. -]—Where a tenant holds over after 
the expiration of a notice to quit, the landJord is 
entitled to recover against him the reasonable 
damages & costs sustained by him in an action at 
the suit of a party to whom he had contracted to 
let the premises, but to whom the tenant’s wrong- 
ful act had prevented him from delivering pos- 
Session.—BRAMLEY v. CHESTERTON (1857), 2 
C. B. N.S. 592; 27L. J.C. P. 23; 29 L. T. O.S. 
227; 31 J. P. 807; 3 Jur. N. S. 1104; 5 W. R. 
690; 140 BE. R. 548. 


Annotation :—Mentd. Portman v. Middleton (1858), 
L. J. C. P. 231 
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219. -——~—.]—-A., a broker, contracted with B. 
for the purchase, on behalf of C., of certain goods. 
OC. refusing to accept the goods, B. sued A. for the 
breach of contract. C. had notice of the proceed- 
ings, but repudiated his liability, & A. defended 
the action unsuccessfully. In an action by A. 
against C. for the damages & costs paid & incurred 
by him in the first action, O. paid into ct. enough 
to cover the damages only, & it was left to the 
jury to say whether A., in defending the former 
action, had pursued the course which a prudent 
& reasonable man would have done in his own 
case. The jury having found for pltf. :—Held: A. 
was entitled to recover the costs.—BROOM v. 
Hatt (1859), 7 C. B. N. S. 503; 141 HE. R. 
911 e 
Annotation :—Consd. The Millwall, (1905] P. 155. 

220. .J—A declaration stated that pltf., 
having agreed with deft. to make for & sell to him 
bricks, to be marked as deft. might direct, deft. 
wrongfully directed pltf. to mark them with the 
name of R. Deft. knew, & pltf. did not know, 
that R. used that name as a mark on bricks made 
& sold by him, to distinguish them from bricks 
made & sold by other persons, & pltf., by so mark- 
ing the bricks to be made for deft., would become 
liable to legal procecdings for damages at the 
suit of R. Pitf., in ignorance of the consequences, 
& of R.’s rights, marked the bricks as directed by 
deft., & delivered them to him. R. thereupon 
filed a bill against pltf., & pltf. compromised such 
suit by paying R. a large sum of money for his 
damages, costs & expenses, & was also compelled 
to pay large sums of money for the costs of his 
own necessary defence to the suit. On demurrer : 
—Held: the declaration disclosed a good cause of 
action, on the ground that the natural conse- 
quence of deft.’s act being to plunge pltf. into the 
Ch. suit, & thereby to cause him to incur costs & 
expenses. pltf., whether or not he was liable to 
the suit, had a good cause of action against deft. 
to recover the damages so sustained. DIXON v. 
Fawcus (1861), 3 E. & E. 537; 30 L. J. Q. B. 187; 
3]. T. 693; 7 Jur. N.S. 895; 9 W. R. 414; 121 
Ki. R. 544, 

Annotations :—Refd. Burrows v. Rhodes, [1899] 1 Q. B. 816. 

Mentd. Bow wv. Hart (1905), 74 L. J. K. B. 341. 

221, -I—Pltfs. were owners of a _ vessel 
chartered as a gencral ship from London to 
Valparaiso, with liberty to touch at the Falkland 
Islands. She had on board goods consigned to 
defts. at the Falkland Islands, & 400 barrels of 
gunpowder for Valparaiso. When she arrived at 
the Falkland Islands, it was necessary for her to 
unload her gunpowder before she could enter the 
harbour. Defts. accordingly lent the captain a 
vessel in which temporarily to stow the powder. 
Subsequently, defts. removed the powder into 
another vessel, which was not a proper one for 
the purpose, & the latter vessel went down with 
the powder on board. The captain went on to 
Valparaiso, & not having delivered the gunpowder 
or otherwise satisfied the consignees, he was sued 
by them. The captain defended the action & 
was defeated, incurring considerable costs in so 
doing :—Held: though defts. were liable to pltfs. 
for the value: of the gunpowder, they were not 
liable for the costs incurred in defending the action 
at Valparaiso. 

The question is, whether pltfs. have given any 
evidence that their incurring the litigation they 
did at Valparaiso was a reasonably necessary 
consequence of the wrong done to them by defts. 
I think the costs incurred in # defence which was 
wholly untenable was a useless & wasteful ex- 
penditure of money, which pltfs. have no right to 
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call upon defts. to reimburse them for (WILLIAMS, 

J.).—RONNEBERG v. FALKLAND IstANpDs Co. 

(1864), 17 0. B. N. S. 13; 4 New Rep. 243; 84 

L. J.C. P. 34; 10 L. T. 530; 10 Jur. N.S. 940; 

12 W. R. 914; 2 Mar. L. C. 30; 144 EB. R. 1. 

222. ——-.]—A  boat-staging or suspended 
platform, put up for pltfs. by deft. under a contract 
between them, to enable pltfs. to paint a house, 
fell, through being insecurely fastened by deft., & 
hurt a painter in the employment of pltfs. He 
brought an action against pltfs. for injuries sus- 
tained in ei! a of the defective state of the 
boat-staging. Pltfs. settled the action by paying 
to the painter £125, & then sued deft. for beach 
of his contract :—Held: deft. was liable under the 
contract, but inasmuch as pltfs. had employed a 
competent contractor to put up the boat-staging & 
there was on the facts no evidence of negligence 
by pltfs., they were not liable to their servant for 
the injury he had sustained, & therefore the money 
which they had paid to settle his action was not 
recoverable as damages from the deft. for his 
breach of contract.—KIDDLE v. LOVETT (1885), 16 
Q. B. D. 605; 34 W. R. 518. 

Annotations -—Refd. Mowbray v. Merryweather, [1895] 
2Q. B. 640. Mentd. Hiddle v. Hart, [1907] 1 K. B. 649. 
223. |—V. & Co. hired some sacks from 

O. to unload a cargo of peas. While one sack was 

being hoisted out of the ship it gave way, & a 

labourer named B. was injured. B. brought an 

action in the county ct. against V. & Co., & 
recovered £25 & costs. V. & Co. oe ene e against 
this decision, but the appeal was dismissed with 
costs :—Held: the sack was not reasonably fit 
for the purpose for which it was supplied, & there- 
fore, the action in the county ct. not having been 
unreasonably defended, V. & Co. could recover 
against O. the £25 damages, the costs they had to 
pay B., & their own costs in thal: ct., but the costs 
of the appeal could not be recovered.—VOGAN & 

Co. v. OULTON (1899), 81 I. T. 485; 16 T. 1. RR. 

37, C. A. 

Annotation :—Mentd. Scott v. Foley, Aikman (1899), 6 
Com. Cas. 53. 

224. -J—Deft. conveyed part of a building 
estate in fee simple as beneficial owner to pltfs. 
Pltfs. had notice both on the face of & outside the 
conveyance that previous purchasers of parts of 
the estate had rights of way over a road. As 
between pltfs. & deft., however, the former were 
to take the land discharged from those rights. 
The conveyance containcd no express covenants 
for title nor any qualification of the implied 
covenants. Pltfs. entered on the land & blocked 
up the road, & a previous purchaser claimed 
£5,000 damages from them for doing so. Pltfs. 
gave notice to deft. &, under protest, went to 
arbn. An award was made giving the previous 
purchaser £510. Pltfs. still disputed his right, & 
he brought an action in which, on a special case, 
pltfs. were held liable to pay him the £510 & 
interest, & the costs of the arbn. procecdings & 
of the action. They paid these sums, & brought 
this action claiming from deft. repayment of the 
money thus paid & of their own costs of the arbn. 
& action :—Held: (1) pltfs. were entitled to bring 
an action for damages under deft.’s implied 
covenants for title; (2) their knowledge of the 

revious purchaser’s rights did not prevent them 

rom making this claim, & deft. was liable to 
indemnify them, & must repay the £510 & interest 

& the costs which they had paid to the previous 

purchaser, & must also pay to them subsequent 

interest on the £510 & their costs of the arbn. 
proceedings as between solr. & client, but he need 
not ay their costs of the special -case.—GREAT 
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WESTERN Ry. Co. v.. FISHER, [1905] 1 Ch. 316; 
Sa L. J. Ch. 241; 92 L. T. 104; 53 W. R. 
79. 

225. .|—Pltfs. gave defts. an open cover 
slip by which they undertook to reinsure defts. to 
the extent of one-half their interest up to £1,000 
on certain shipments of lumber. Pursuant to 
the cover slip, pltfs. reinsured defts. by two 
policies respectively on interests by two vessels. 
Under the policies defts. claimed & were paid by 
pltfs. sums amounting to £1,354 4s. 10d. Defts. 
subsequently recovered from the _ shipowners 
damages by reason of having been induced to pay 
losses on the two vessels by fraudulent misrepre- 
sentations of an official in their cmployment. 
The measure of the damages so recovered by defts. 
was the sum which upon inquiry appeared to 
flow from the liability of defts. as insurers in respect, 
of the two vessels, & included the £1,354 4s. 10d. 
Pltfs. then sued defts. for the repayment of the 
£1,354 4s. 10d. as money received by them to the 
use of pltfs. :—-Held: defts. were entitled to deduct 
from the £1,354 4s. 10d. the reasonable expenses of 
recovering that sum from the owners.—ASSICURA- 
ZIONI GENERALI DE TRIESTE 1 EMPRESS ASSUR- 
ANCE Corpn., Lrn., [1907] 2 K. B. 814; 76 
L. J. K. B. 980; 97 L. T. 785; 23 T. L. R. 700; 
51 Sol. Jo. 703; 10 Asp. M. L. C. 577; 138 Com. 
Cas. 37. 

226. ——— Defence conducted by third party— 
In name of but without consent of defendant.] 
By a policy of insurance defts. insured the assured 
in respect of accidents caused by his employees 
when in charge of his horsedrawn vehicles. The 
total liability of defts. was limited to £300 for all 
claims for compensation & costs, charges & ex- 
penses, paid or payable in respect of or arising out 
of any accident or occurrence, & defts. were to be 
entitled, in the name & on behalf of the assured, 
to take over & have the absolute control of all 
negotiations & proceedings which might arise in 
respect of any accident or claim. There was a 
further provision that dcfts. might pay the 
maximum sum to the assured in the case of any 
one accident or occurrence, & thereupon their 
liability in respect of that accident or occurrence 
should cease, but if the assured desired defts. to 
continue the defence he should pay & make good 
all costs & expenses incurred thereby. Two 
persons who had been injured by an _ accident 
caused by a cart belonging to the assured brought 
actions against him claiming damages. The 
assured gave notice thereof to defts., & they de- 
fended the actions, the assured not. being consulted 
nor having anything to say as to the advisability 
of defending the actions. The actions resulted 
in verdicts against the assured for £200 & £175 
respectively. The costs in these actions recover- 
able by the two plitfs. against the assured amounted 
to £218, & as he did not pay those costs an execu- 
tion was levied on his goods. & to get rid of this 
he had to pay the £218, which he now claimed to 
recover from defts. :—Held: although there were 
two accidents there was only one occurrence 
within the meaning of the policy, & therefore 
defts.’ limit of £300 applied, but defts. having 
defended the actions in the name of the assured 
without his consent they incurred a common law 
liability for the costs, & were, therefore, liable to 
repay the £218 which the assured had been com- 
pelled to pay.—ALLEN v. LONDON GUARANTEE & 
ACCIDENT Co., Lrp. (1912), 28 T. L. R. 254. 

227. ]—A shipping co. had a preferential 
right to occupy a certain berth in a dock & were 
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not entitled to use any other berth in the same 
port. The agreement between the two cos. jro- 
vided that in the event of any accident beyond the 
control of the dock co. which caused loss or delay 
to the shipping co. the latter should be entitled 
to use some other berth, the dock co. being under 
no liability to make good or pay compensation 
for such lose or delay. On Oct. 28, 1911, the 
shipping co.’s steamer P. arrived in the port, & 
found that the particular berth to which she should 
have gone was occupied by the steamship B., 
belonging to a Dutch co., which had gone to the 
berth & remained there contrary to the orders of 
the dock co. Owing to shortness of water in the 
dock the B. could not be moved to admit of the 
P. occupying the berth, & the P. accordingly went 
into an inner dock by the direction of the dock 
co., & by reason of shortness of water was detained 
there for a week, & consequently lost a complete 
round voyage. <A portion of her cargo was shut 
out, & taken on by the next steamer of the line. 
The shipping co. claimed from the dock co. 
damages for the delay suffered by the P. & the 
dock co. in turn sued the owners of the B. to 
recover any damages they might be called upon to 
pay to the shipping co. :—Held: the owners of 
the B. were not liable to pay the dock co.’s costs 
in defending the action brought by the shipping 
co., because it was unreasonable for the dock co. 
to defend the action.—SoutTn WALES & LIVERPOOL 
S.S. Co., Lip. v. NEVILU’s Dock & Ry. Co., Lrp., 
NEVILL’s Dock & Ky. Co., LTD. v. MAATSCHAPPIS 
S.S. BESTEVAER, ROTTERDAM (1913), 108 L. T. 
568; 29 T. L. R. 301; 12 Asp. M. L. C. 328; 
18 Oom. Cas. 124. 

228. Must be necessary & proximate conse- 
quences of breach.j—A. sold a picture to B., 
warranting it a Claude. 3B. sold it to J., & war- 
ranted it a Claude to him. The picture was not 
a Claude, & J. brought an action against B. on 
the warranty. B. defended the action, & J. 
recovered damages & costs against him. B. then 
brought an action against A. upon the first war- 
ranty :—Held: B. was in this action entitled to 
recover against A. the amount of the damages & 
costs that B. had paid to J.. & also the costs in- 
curred by 3B. in defending the first action.— 
PENNELL v1. WooDBURN (1835), 7 C. & P. 117, 
N 


Annotation :—Refd. Penley v. Watts (1841), 7M. & W. 601. 
229. J—A  ship’s husband  covenanted 
that his ship should at one port take in a quantity 
of brandy & convey it to another port, & there 
receive a cargo of fruit, etc., which the freighters 
of the ship covenanted to supply. He did not 
take the brandy, & the freighters did not furnish 
a full homeward cargo, for which he recovered 
damages against them. They afterwards brought 
an action against his widow & representative to 
recover damages for the breach of his covenant :— 
Held: they could not recover in any shape, in 
that action, either the damages they had paid him 
or the costs they had incurred in defending the 
former action, although they were prevented from 
obtaining the homeward cargo by the neglect of 
the ship’s husband in not taking in the brandy. 

On the question of damages, they must be the 
necessary & immediate consequence, & not so 
remote as those sought to be recovered (TINDAL, 
©.J.).—-W ALTON v. FOTHERGILL (1835), 7 C. & P. 
392, N. P. 

230. ———.]—-A. contracted with B. to repair 
a steam threshing-machine, undertaking to get it 
ready for harvest time. <A new fire-box being 
needed, C. engaged to make one for A., in about a 
fortnight, but failed in the performance of his 





Part IJI.—DiIREctTNESS AND REMOTENESS. 


contract, & A., who had paid C. for the article, was 
obliged to get one made elsewhere, at an additional 
cost, but this he did not do in time to enable him 
to perform his contract with B., although there was 
ample time for him to have done so after C. had 
broken his contract. B. sued A., who paid him 
£20 to settle the action :—Held: <A. was entitled 
to recover from C. the sum he had paid him for 
the fire-box, & the extra cost incurred in getting 
another, but the compensation paid by A. to B. 
was not such a damage as might fairly & reasonably 
be considered either as arising naturally from C.’s 
breach of contract, or such as might reasonably 
be supposed to have been in the contemplation 
of the partics, at the time they made the contract, 
as the probable result of the breach of it.—PORTMAN 
v. MIDDLETON (1858), 4 C. B. N. S. 322; 27 
Il. J. CO. P. 2313; 4 Jur. N. S. 689; 6 W. R. 598 ; 
140 E. R. 11083; sub nom. PORTMAN v. NICHOL, 
31 L. T. O. S. 152. 

Annotations :—Refd. Dingle v. Hare (1859), 7 C. B.N. 8. 

45; Geov. L. & Y. Ry. (1860), 6 H. & N. 211; Wilson 

v. L. & ¥. Ry. (1861), 3 L. T. 859. 

231. -J|—PItf. being desirous of purchasing 
a public-house A. introduced him to one C. who 
had one to dispose of, & who referred pltf. to her 
agent B. <A. volunteered to see B. on the subject, 
& accordingly went to him, & afterwards told pltf. 
that B. represented the receipts of the house to 
average a certain sum daily, upon the faith of which 
statement pltf. bought the house for £400. It 
turned out that the value of the business had been 
grossly exaggerated, & pltf. without any notice 
to A., & without making any inquiry brought an 
action against C., charging her with a deceitful 
representation on the sale. B. swore at the trial 
that he never made any such representation as A. 
had stated, & the jury being satisfied that A.’s 
statement was false, returned a verdict for deft. 
Pitf. then sued A. for the damages he had sustained 
from his false representation, when the jury gave 
him £300, being the difference between the price 
he paid for the business, & the sum for which he 
afterwards sold it, £100 for loss of time, & 
£181 8s. GOd., the costs of the abortive action 
against C. :—-Held: the action was maintainable 
so far as related to the £300 & £100, but the costs 
of the first action were not, under the circum- 
stances, the natural & proximate consequence of 
A.’s misrepresentation, & therefore were not 
recoverable.—RICHARDSON v. DUNN (1860), 8 
C. B. N.S. 655; 301.5. C. P. 443 2 L. T. 430; 
8 W.R. 582; 141 BE. RR. 1323. 

232. Failure of action against third party— 
Due to defendant.|—-A declaration in case, by A. 
against B., for not attending the trial of a cause 
between A. & C. in obedience to a subpcena, 
alleged that A. had a good cause of action against 
C., & that the testimony of B. was material for 
evidence for A. on that trial; & that, in con- 
Sequence of such non-attendance, A. was compelled 
to withdraw the record, & became liable to pay 
to the then deft. the costs of the day, & also 
incurred costs in preparing for trial. B. pleaded 
not guilty, leave & licence, & that A. might have 
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l. Failure of action against third 
party-—Due defendant.}—In an 
action brought by an infant, pltf.’s 
Solr. represented to defte. that the 





for another, 
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fraudulently purports to act as agent 
& in consequence pltf. 
unsuccessfully sued such other person 
for something arising out of the trans- 
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proceeded to the trial without his testimony :— 
Held: B. having admitted, by his course of 
pleading, that A. had a good cause of action against 
C., it wag not competent to B. to avail himself 
of the record in that suit, which was put in by A. 
for the purpose of showing that such a record 
existed & had been withdrawn, to show that the 
declaration therein was so defective that a verdict 
thereon would have been fruitless. 

Pitf. is entitled to recover all the costs he has 
been put to by the non-attendance of deft. as a 
witness, that is, the costs incurred in going down 
to a fruitless trial, & the costs he has become 
liable to pay to the opposite party in consequence 
of the withdrawal of the record (COLTMAN, J.).— 
NEEDHAM v. FRASER (1845), 1 C. B. 815; 3 
Dow. & L. 190; 14L. J.C. P. 256; 5L. T. O.S. 
199; 9 Jur. 734; 135 E.R. 764. 

Annotations :—Refd. Couling v. Coxe (1848), 6 C. B. 703. 

Mentd. Cornett v. Hooker (1850),15 L. T. O. S. 69; Marshall 

v. York, Newcastle, & Berwick Ry. (1851), 11 CO. B. 398, 

233. Collateral contracts.|—Pltf.  con- 

tracted with a tramways co. to construct a tramway 
for them in a public road, & made a sub-contract 
with deft.’s, an asphalte co., under which the latter 
undertook to lay the asphalte & to keep it in good 
repair & condition for twelve months. In con- 
sequence of the defective state of the asphalte 
within that period one H. who was driving along the 
road, was thrown out of his cart & injured. Hi. 
thereupon brought an action against the tramway 
co. who gave notice to pltf. Pltf. then called upon 
defts. to defend H.’s action but they declined to 
have anything to do with it. Pltf. resisted H.’s 
claim & ultimately compromised it for £70 but was 
gbliged also to pay £40 for the costs of H.’s attorney, 
& expended £18 more for the costs of defending 
the action. The jury found that the course taken 
by the pltf. in resisting & ultimately compromising 
Il.’s action was a reasonable & proper one :—Held : 
defts. were liable for the £70 but not for the £40 
or the £18, these latter charges not being the natural 
or necessary consequence of their default, the 
contracts between pltf. & the tramway co. & 
between pltf. & defts. being separate & independent 
contracts.— FISHER v. VAL DE TRAVERS ASPHALTE 
Co. (1876), 1 C. P. D. 611; 45 Ll. J. Q. B. 479 ; 
35 L. T. 366. 
Annotations :—Refd. Hammond v. Bussey (1887), 20 9. B.D. 
79; Agius v. Great Westeru Colliery Co., [1899) Q. B. 
413. entd. Hornby v. Cardwell (1881), 8 Q. LB. D. 329; 
The Millwall (No. 2) (1905), 74 L. J. P. 82. 


234. -}—Bostock & Co., Lrp. »v. 
NICHOLSON & Sons, I'p., No. 189, ante. 

235. Costs of conviction—Goods _ sold 
under warranty of soundness.|—PItf. bought of 
defts. certain tins of fish warranted to be sound 
but in fact unsound. Ie had no knowledge of 
their unsoundness. The fish was seized, con- 
demned & destroyed under Public Health (London) 
Act, 1891 (c. 76), & pltf. was convicted under 
sect. 47 of that Act, as the person on whose premises 
the fish was found, & fined £20 & ten guineas 
costs, & he paid seven guineas costs in his defence 
at the police ct. :—Held: he was entitled to recover 
from defts. as damages, in addition to the full 
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under a contract for the sale of goods 
had, on the strength thereto, entered 
into another contract for the sale of the 
same goods to a third person, & one 

a 


infant’s next friend was qualified by 
age. In an action against the solr. :— 
Held: the measure of damages to 
which defts. in the former action were 
entitled was the costs they had 
incurred in_ defending the action —. 
ty pala ». GORLITZ (1915), 49 I. L. T. 


m. ——.] —- Where deft. 


J.—VOL. XVII. 





action between himself & deft., pltf. 
is entitled to recover the costs of the 
action against the other person as 
damages.—HAINn & SON wv. YOUNG 
(1903), 24 N. LL. R. 466.—~S. AF. 

n.—~ Costs of action brought 
on second contract with third party 
depending for its performance on the 
first contract.}-—Where the purchaser 


default in delivery was unable 
perform his contract with such third 
person who took rocecdings & 
recovered damages :-—//eld: entitled 
to the costs paid to the third person 
under tho legal proceedings referred 
to.-~CRisrIn & Co. v. EVANS, COLEMAN 
& Evang, Ltp., (1922) 3 W. W. K. 
261.—CAN. 
I 
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value of the fish, the ten guineas costs imposed by 
the magistrate & the seven guineas paid in his 
defence, as these two payments flowed from defts.’ 
breach of warranty but the fine of £20 could not 
be recovered in the absence of anything to show 
what consideration influenced the magistrate 

when he imposed it.—CragE v. Fry (1903), 67 

J.P. 240; 1L. G. R. 2538. 

Annotations :—Refd. Cointat v. Myham, [1913] 2 K. B. 220; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 520. Mentd. 
Leslie v. Reliable Advertising & Addressing Agency, 
{1915] 1K. B. 652. 

286. Where former action caused by wrong- 
doing of plaintiff.|—A firm of money-lenders con- 
tracted with a firm of advertising agents that the 
latter should address a number of circulars inviting 
applications for loans with the names & addresses 
of a large section of the public given in a certain 
handbook, but omitting therefrom all the names of 
minors appearing in the handbook. By an over- 
sight the advertising agency addressed one of the 
circulars to a minor, with the result that the money- 
lenders sent the same to the addressee. They & 
their manager were prosecuted for having know- 
ingly circularised an infant. They were convicted 
& fined, & claimed, in a civil action against the 
advertising agency, as damages for breach of the 
contract, or the negligence in wrongly addressing 
the circular, the penalties & costs of prosecution, & 
defence incurred by them & their manager :— 
Held: the whole of the claim must fail, but if 
the claim could have been maintai: -d, the damages 
were not too remote.—LESLIE (K.), Lin. v. 
RELIABLE ADVERTISING & ADDRESSING AGENCY, 
Lrp., (1915) 1 K. B.652; 841. J. K. B. 719; 112 
L. T, 947; 31 T. L. R. 182. 


Annotutionsa :—Refd. Woeld-Blundell v. Stephens, [1920] 
a 056. Mentd. Proops v. Chaplin (1920), 37 TI. L. R. 


287. J—Pitf. employed deft., a chartered 
accountant, to investigate the affairs of a co. 
in which he was interested. In a letter of instruc- 
tions to deft. pltf. inserted libellous statements 
concerning two officials of the co. Deft. handed 
the letter to his partner, who negligently left it at 
the co.’s office. The manager found it, read it, 
& communicated its contents to the two poe 
defamed, each of whom sued pltf. for libel & 
obtained judgment against him for damages & 
costs. Plitf. then sought to recover from deft. 
the amount which he had paid for damages & 
costs in the libel actions as damages for breach 
of an implied duty to keep secret the letter of 
instructions. 

The jury found that it was the duty of deft. to 
keep the letter secret, that he had neglected that 
duty, and that the actions for libel & the damages 
recovered therein were the natural & probable 
consequence of deft’s negligence, & they awarded 

ltf. substantial damages :—Held: the pltf.’s 

ability for damages in the libel actions did not 
result from the deft.’s breach of duty, & the deft. 
was liable for nominal damages only.—-WELD- 
BLUNDELL v. STEPHENS, [1920] A. ©. 956; 89 
L. J. K. B. 705; 123 L. T. 593; 36 T. L. R. 640; 
64 Sol. Jo. 529, H. L. 


Annotations :-—Relfd. Proops v. Chaplin (1920), 37 T. L. R. 
112; Re Polemis & Furness, Withy, (1921] 8 K. B. 560; 
The San Onofre, [19223] P. 243; Adolaide 8.8. Co. ». R., 

1923} 1 K. B. 59. Mentd. A. & B. Taxis v. Secretary of 
tate for Air, Bed 2K. B. 328; Adelaide 8.S. Co. v. R. 
1922), 127 L. T. 63; Elliott Steam Tug Co. »v. Shipping 
ontroller, [1922) 1 K. B. 127. 


238. Costs of appeal.J—VoagaAn & Co. v. OULTON, 


No. 228, ante. 
239. -]—Pitf. recovered judgment against 
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defts. for damages & costs in an action for injuries 
sustained by reason of the negligence of defts.’ 
sub-contractors, who were brought in as third 
parties & who had undertaken to be answerable 
for all accidents & damages that might occur during 
the progress of the work, & to indemnify & bear 
defts. harmless therefrom. Defts. appealed, but 
the third parties, who received notice of the appeal, 
did not give any sanction or co-operation to the 
appeal, which was dismissed with costs :—Held: 
the third parties were not compelled by the 
indemnity to pay to defts. the costs of the appeal.— 
MAXWELL v. BRITISH THOMSON HOUSTON Co., 
[1904)2 K. B. 342; 73 L. J. K. B. 644. 

240. .|—The directors of a co. issued a 
prospectus on the faith of which B. applied for & 
was allotted shares in the co. The co. went into 
liquidation. 8B. brought an _ action, under 
Directors’ Liability Act, 1890 (c. 64), against three 
of the directors for compensation on the ground 
that the prospectus contained an untrue statement. 
Judgment was given in his favour with costs & 
an inquiry as to damages directed. Defts. appealed 
to the C. A. & the H. L., but both appeals were 
dismissed with costs. A compromise was arrived 
at under which the inquiry was dropped, & B. was 
paid compensation at the rate of 15s. per share, 
his taxed costs of the inquiry, & £700 additional 
costs. Many other shareholders made claims, 
which were also compromised; & the three defts. 
in B.’s action & some of the other directors paid 
large sums in this way. They did not take 
advantage of third party procedure, but brought 
this action against the remaining directors & the 
exors. of three of them, who had died since the 
prospectus was issued, to enforce, under sect. 5, 
of the above Act, contribution by them of their 
share of the compensation which had been paid :— 
Held: they were not liable to contribute in respect 
of the costs of the appeals from the decision in 
B.’s case.—SHEPHEARD v. BRAY, [1906] 2 Ch. 235; 
75 L. J. Ch. 633; 05 L. T. 4145 22 T. L. R. 625 ; 
13 Mans. 279 ; on appeal, [1907] 2 Ch. 571, C. A. 
Annotation :-—Mentd. Geipel v. Peach, [1917] 2 Ch. 108. 

As to costs in actions brought by or against 
agent.|-—-Sce AGENCY, Vol. I., pp. 486-488, 
531-533, 665-667, Nos. 1648, 1654-16056, 1658, 
1660, 1886, 1899-1904, 2791, 2796-2798, 2801, 
2803, 2804. 

Third party procedure generally.]|—See PRacricgE 
& PROCEDURE. 





SUB-SECT. 3.—UNDER ConTRACTS OF INDEMNITY. 
See GUARANTEE. 


Sun-sEcr. 4.—AcTION ON COVENANTS IN, AND 
ASSIGNMENTS OF LEASES. 


See LANDLORD & TENANT. 


® 


SuB-SECT. 5.—ScaLE ON WHICH Costs RECOVER- 
ABLE. 

241. Order for payment to plaintiff made in 
previous action—Costs cannot be claimed as 
damages in fresh action.J—In an action for 
malfeasance, whereby pltf. incurred costs in judicial 
proceedings, if there is an order of another ct. for 
deft. to pay the costs of these proceedings to pltf., 
he can neither recover as special damage, the sum 
at which they are taxed, not the extra cost as 


Part III.—Dmrectngss AND REMOTENESS. 


between himself & his attorney.—-HATHAWAY v. 
Barrow (1807), 1 Pere 151, N. P. 
: oF Jenk v. Biddulph eid 
Moore, C. P. Hodges v, Litchfield (1835), 1 Soot. 
443, Mentd. more v. Glamorgans Canal Co. 
(1835), 1 Gale, rr Tn the Estate of Crippen, [1911] P. 108. 
242. crates having entered into a 
contract for the sale of an estate to pltf., the latter 
objecting to the title, a bill in equity was filed 
against him for not completing the purchase, 
which bill was ultimately dismissed with costs. 
In an action against the vendor to recover damages 
for the breach of contract :—Held: he was not 
entitled to the extra costs of the equity suit.— 
HonpGEs v. LITCHFIELD (HARL) (1835), 1 Bing. N. C. 
492; 1 Scott, 448; 1 Hodg. 40; 131 EH. R. 1207. 
dnnoiilion :—Folid. Malden v. Fyson (1847 ) 11 Q. B. 292. 


243. When order for taxation made in previous 
action—Whether taxed costs only recoverable.|— 
In an action for a malicious arrest pltf. can recover 
no damages for extra costs. 

Pitf. has recovered already in the shape of taxed 
costs all the costs which the law allows, & it cannot 
be that an action may be sustained for the surplus 
(MANSFIELD, C.J.).—SINCLAIR v. ELDRED (1811), 
4 Taunt. 7; 128 HK. RR. 229. 

Annotations -—Folld. Webber v. Nicholas (1826), Ry. & M. 








419; Jenkins v. Biddulph (1827), 12 Moore, C. P. 390. 
Consd. Hodges v. Litchtield tees s Scott, 443. Distd. 
Howard v. Lovegrove (1870), 23 L. T. 396. Refd. Nowel 


v. Roake (1827), 6L J. O. 8. K. B. ere Saxon v. Cartle 

cee 6 Ad. . 652. Mentd. Nicholson v. Co Ne 
Webb v. Hill ha ar 3 C, & P. 

Doe d. Drax Vv. Willitor (1843), 11M 


244. -|—In an action for eaaitelously 
holding pltf. to bail he is entitled in the calculation 
of damages to recover, not merely the taxed costs, 
but the costs as between attorney & client.— 
SANDBACK v. THOMAS (1816), I Stark. 306, N. oe 
Annotations :—N.F. Webber v. guenolee C826). Ry & 

bileaay 


419; Gracev. a ait ero 
Vv. Turner (1845), 6 ne Dutt eae. "Lovegrove 


(1870), 19 W. R. 18 
245. -|—In an action for malicious 
arrest, pltf. cannot recover damages for the extra 
Fae v. NIcHOLAS (1826), Ry. & M. 
19. 
Annotation -—Refd. Doo d. Drax v. Filliter (1843), 11 
M. & W. 80. 


246. .|—In an action against the sheriff 
for a false return of non est inventus, per quod pltf. 
was outlawed, pltf. cannot recover the extra costs 
of the outlawry. ——JENKINS v. BIDDULPH (1827), 
4 Bing. 160; 12 Moore, C. P. 390; 5L.J.0.S.C. P 


1385 130 E. R. 729. 
Annotations : ‘-—Folld. Hodges v. Litchfield Gee 1 Scott. 


443; Grace v. Tee (1836), 2 Bing. N. 

247, |—In an tes Bo mesne 
profits pltf. is entitled to receive only the taxed 
costs of the ejectment, & not the extra costs.— 
Dok v. HARE (1833), 2 Dowl. 245; 4 Tyr. 29. 
Annotations :—Refd. Doe v. Pea) (1844), 13 M. & W. 47. 

Mentd. Barber v. Brown pree8) S. 121; 

Peruvian Guano Co. v, Droy i887), [1892] A. ‘GC. 170, n. 

248. -J—In an action for a malicious 
distress, pltf. cannot recover his extra costs as 
between attorney & client, incurred in an action of 
replevin which pltf. had "brought to recover a 

zoods distrained.—GracE v. MORGAN (1836), 2 

ing. N. C. 534; 1 Hodg. 398; 2 Scott, 790; 5 
L. J.C. P. 180; 132 EB. R. 208. 

Annotations —Foild. Doe v. Filliter (1844), 1 a & W. 47. 
- Howard v. Lovegrove (1870), 23 L. T. 8 

249, -]—In a case for salicloas arrest 
pltf. is entitled to recover costs incurred in the 
former suit beyond the taxed costs in that suit.— 
GOULD v. BARRATT (1838), 2 Mood. & R. 171. . 

. -]—Where the costs of an 
ejectment have been taxed, pltf. cannot, in an 
action for mesne profits, recover costs as between 
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attorney & client, & it makes no difference that the 
costs have been taxed on the application of deft.— 
DoE v. FILLITER (1844), 13 M. & W. 47; 18 
L. J. Ex. 2758 3L. T.0.S. 184; 153 I. R. 20. 

ra tia :—Refd. Swinfen v. Chelmsford (1860), 4 H. & N. 


251. J—A ct. of summary juris- 
diction made an order under Public Health Act, 
1875 (c. 55), s. 96, upon the owner of premises Lo 
comply with a notice served upon him by the local 
authority requiring him to abate a nuisance upon 
aoe premises. The ct. of quarter sessions dismissed 

appeal against the order but stated a case. 
The igh Ct. ordered that the order of quarter 
sessions should be quashed, & instead thereof 
judgment entered for the owner, & that the local 
authority should pay to the owner the costs of the 
two appeals. These costs were taxed & paid to 
the owner by th local authority. The expenses 
incurred by the owner in promoting the appeals 
exceeded the costs so paidto him. All the expenses 
incurred by the owner throughout the proceedin 
were reasonably & properly incurred :—Hel 
the owner’s expenses of the proceedings in the ct. 
of summary jurisdiction & the difference between 
his costs taxed as between party & party & his 
actual expenses of the two appeals were not damage 
for which he was antitled to compensation under 
the above Act, sect. 308.—BARNETT v. ECCLES 
Corpn., [1900] 2 Q. B. 423; 69 L. J. Q. B. 834 ; 
83 L. T. 66; 64 J. P. 692; 167. L. R. 463, C. A. 
Annotations —Consd. G. W. Ry. Co. v. Fisher [1905] 

1 Ch. 316. Retd. Witton v. Bailey & Romf ford U. C., 

[1914] 2 K. B. 5. Ment td. Hobbs v. Winchester Cock 

(1910), 79 L. J. K. B. 

252. Where no atic in previous action— 
Previous judgment reversed on writ of error— 
Full costs recoverable.|—In an action for mesne 
profits, pltf. may recover by way of damages, 
costs incurred by him in act. of error in reversing 
a judgment in ejectment obtained by deft. 

There can be no doubt that the ahd of error could 
not award costs to pltf. But the expenses incurred 
in the ct. of error were part of the damages sustained 
by pltf. by reason of his having been wrongfully 
kept out of possession by the act of deft., & I think 
that the jury might reasonably consider the costs 
between attorney & client as the measure 
of the damages which he had sustained (LORD 
TENDERDEN, C.J.).—NOWELI. v. ROAKE (1827), 
7 iB. & ©. 404; 1 Man. & Ry. K. B. 170; 
6L.J.0.8. K. B. 26; 108 &. R. 774. 

Annotations :—Consd. Symonds v. fri eo (1880), 1 Cr. & J. 29. 

Refd. Doe v. Filliter (1844), 1 & W. 47. Mentd. 

Doe d. Capps v. Capps (1837), & Dow. 634. 


Sec, now, R. S. C. Ord. 58, r. 4. 

253. Action for ejectment—Full costs 
recoverable.]|—-The costs of an cjectment may be 
recovered in an action for mesne profits, though 
deft. has appeared & pleaded in the ejectment, & 
no costs have been taxed.—SyMONDS v. PAGE 
(1830), 1 Cr. & J. 29; 148 H.R. 1822. 

Annotation :—Consd. Doe v. Filliter (1844), 13 M. & W. 47. 

254. .|—Where there is judg- 
ment by default in’ an ejectment pltf. may in an 
action for mesne profits recover all the expenses 
he has been necessarily put to in the ejectment, 
& is not limited to the taxed costs as between 




















party & party.—DoE v. HUDDART (1835), 2 Cr. M. 
& R. 316 3 4 Dowl. P. C. 487; 5 Tyr. 846; 150 
BK. R. 137. 


Annotations :—Refd. Doe v. Filliter (1844), 13 M. & W. oe 


reeman v. Cooke (1848), 2 Exch. 654; Kep 
Me geott (1800) 10 C. B. 35; Flic hfield »v. Reedy, (1860), 
B itech atthew v. Osborne (1853), 13 C. 


95 Cc. B. 430; amele 


fliinson. v. Kirb : Peering v. Cuthbertson 


* (ast Ue 
Sewell (1860) a, & rea 
(1860), 6 Jur. Ns 


255. "costs disallowed in previous a 
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5. Sect. 5.] 


Not recoverable.|—A deft. on whose application a 
Judgment has been set aside, for irregularity in 
practice, without costs, cannot recover such costs 
as damages in an action of trespass against pltf.’s 
attorney for taking the goods under colour of the 
judgment.—LoTon v. DEVEREUX (1832), 3 B. & Ad. 
343; 1L. J. K. B. 103; 110 BE. R. 129. 


Annotations :-—Distd. Pritchet v. Boevey Soap 1Cr. &M. 
775. Mentd. Codrington v. Lloyd (1839), 8 Ad. & El. 449. 


256. J—M. agreed with F. to 
purchase land of him. On production of F.’s 
title, M. objected to it. FF. insisted that it was 
good, & gave notice that he should sell at M.’s 
risk. M. then filed a bill against F. for a specific 
performance, & the question of title was referred 
by the Ct. of Ch. to a master, who reported that F. 
had not a good title, whereupon the bill was dis- 
missed without costs on either side, that being the 

ractice of the Ct. of Ch. in such cases :—Held: 

. could not recover from F., as damages for 
breach of the contract, costs incurred by M. in 
the Ch. suit.—MALDEN v. Fyson (1847), 11 Q. B. 
292; 17]. J. Q. B. 853 12 Jur. 228; 116 H. lt. 
486; previous procecdings (1846), 9 Beav. 347. 


Annotations :-—Refd. Swinfen v. Chelmsford (1860), 5H. & N. 
890; Thomas v. Rowlands (1886), 3 T. L. R. 148. Mentd. 


Onions v. Cohen (1865), 2 Hem. & M. 354. 
.|—J. deposited with a banking 








257. 
co., with whom he kept an account, the certificates 
of some railway stock belonging to him. He also 
gave to the bank, in the name of the manager, 
a power of attorney to receive ‘he dividends on the 
stock, which were to be carried to the credit of his 
current account. MIe paid a small commission to 
the bank for keeping his account. The certificates 
were placed in a strong box in the room of the 

‘manager, of which box he kept the key. Other 
securities, some of which were the property of 
the bank, were kept in the same way. No entry 
was made by the bank in any book of the securities 
which were placed in their custody. The manager 
improperly sold the railway stock, & executed 
forged transfers to the purchasers. When the 
forgery was discovered J. instituted suits in Ch. 








against the purchasers & the railway co. to recover | 


the stock. In those suits he was successful, but 
he was deprived of his costs of the suits on the 
ground that he had been guilty of negligence, 
inasmuch as in one case he had given the railway 
co. the office of the bank as his address, stating that 
the manager was his agent, & in the other case had 
given a club as his address. In both cases the 
manager of the bank obtained possession of letters 
which the railway co. sent to ask whether the 
transfer was correct, & answered the letters 
affirmatively in the name of J. The bank being 
afterwards wound up, J. carried in aclaim for costs 
of the suits as damages which he had sustained 
by reason of the negligence of the bank :—Held: 
the bank were gulity of negligence as to the 
certificates, & were liable for the consequences of 
their negligence, but the costs of the suit were not 
a direct & necessary consequence of the negligence 
of the bank, &, therefore, the bank were not liable 
for those costs.—Re UNITED SERVICE Co., 
JOHNSTON’S CLAIM (1871), 6 Ch. App. 212; 40 
L. J. Ch. 286; 24 L. T. 115; 19 W. R. 457, L. JS. 


Annotations :-—Mentd. Leese v. Martin (1873), L. R. 17 Eq. 
224; Arnold v. Cheque Bank (1876), 34 L. T. 729; Re 
Cooper, Cooper v. Vescy (1882), 20 Ch. D. 611; Jobson v. 
Palmer, [1893] 1 Ch. 71. 


258. No order as to costs in previous action— 
Costs paid may be recovered.|—A rule having been 
obtained for discharging a party illegally arrested, 
was referred by the ct. to a Judge at chambers, who 


DAMAGES. 


ordered the applicant to be discharged, & offere< 
to give him the costs of his application if he wouk 
undertake to bring no action for the arrest, but or 
his refusal, made no order about costs. An actior 
of trespass & false imprisonment was afterward: 
brought, laying as damage, that pltf. had beer 
obliged to pay, & had paid, a large sum of money 
in order to procure his discharge. There was nc 
distinct evidence of payment of the money by pltf 
to his attorney :—Held: pltf. was entitled tc 
recover his costs as special damage in this form 0’ 
action, but as the declaration alleged actua’ 
payment of them by him, he could not recover 
that part which he had not paid, but so muct 
only as had been advanced on his account, by his 
attorney, as for so much money paid by himself. 
through an agent.—PRITCHET v. BOEVEY (1833), 
1 Cr. & M. 775; 3 Tyr. 949; 2 L. J. Ex. 251. 

Aion :—Refd. Richardson v. Chasen (1847), 10 Q. B. 


259. Extra costs—Awarded as damages or 
application under Companies Act, 1862 (c. 89) 
s. 835.|—-Upon motion, under Companies Act, 1862 
(c. 89), s. 35, for an order to remove the appct.’s 
name from the register of shareholders of a new 
co. which he had never agreed to join, the ct., 
holding the conduct of the new co. in putting hin 
on their list wholly unjustifiable, gave him, ir 
addition to the costs of his appln., & by way of 
damages sustained by him, the legal expenses 
which he had been occasioned by the co.’s conduct. 
—Re NEw QUEBRADA Co., Lrp., PONTIFEX’s CASE 
(1867), 36 IL. J. Ch. 908 ; 15 W. R. 955. 

260. Not recoverable as damages in same 
action.|—I am of opinion that it is not according 
to Jaw to give to a party by way of damages the 
costs as between solr. & client. of the litigation ir 
which the damage is recovered (JESSEL, M.R.).— 
CocKBURN v. Ebwarnps (1881), 18 Ch. D. 449; 
51 L. J. Ch. 46; 45 L. T. 500; 30 W. R. 446, C. A. 
Annotutions :—Mentd. Craddock v. Rogers (1884), 53 L. J. Ch 

968 ; Pooley’s Trustee v. Whethaim (1886), 33 Ch. D. 111; 

Andrews v. Barnes (1888), 39 Ch. D. 133; Bright v. 

Campbell (1889), 41 Ch. D. 388 ; Simmons v. London Joint. 

Stock Bank, Little v. London Joint Stock Bank, [1891] 

1 Ch. 270; Stokes v. Prance, [1898] 1 Ch. 212; The 

Swiftsure (1900), 16 T. L. R. 275; Wrigley v. Gill, (1906. 

1 Ch. 165; Nocton vw. Ashburton, {1914} A. C. 932. 

261. Recoverable when reasonably in- 
curred.|—AGIus v. GREAT WESTERN COLLIERY Co., 
ae 215, ante. 














-J—The charterer, having been 
compelled in an action to pay damages to a 
stevedore for personal injuries sustained by reason 
of the defective condition of the vessel :—/leld: 
he was entitled to recover such damages & all costs 
incurred from the persons from whom he chartered. 

Pitf.’s own costs should include solr. & client 
costs, subject to taxation, because if it was reason- 
able for him to defend the action it was inevitable 
that. he should incur those costs (BIGHAM, J.).— 
ScoTr v. FOLEY, AIKMAN & Co. (1899), 16 T. L. R. 
553; 5 Com. Cas. 53. 

63. -|—In an action for an injunc- 
tion against an adjoining owner & his builder to 
restrain an interference with light & dor trespass, 
the builder severed in his defence from his employer 
& appeared separately at the trial, when an 
injunction was granted with costs against deft., 
the adjoining owner :—Held: under the cir- 
cumstances, the builder was entitled to complete 
indemnity, & to an order for the payment of his 
solr. & client costs b is co-deft.—BORN v. 
TURNER, [1900] 2 Ch. 211; 69 L. J. Ch. 593; 48 
W. R. 697; 44 Sol. Jo. 502. 

264. —— -]—GREAT WESTERN Ry. Co. 
v. FISHER, No. 224, ante. 











Part Il].—Dimxrctyess AND REMOTENESS. 


_—_— jJ—Owing chiefly to the 

seciee ee of deta: salts & ; jaar mre e ie 
int ision another 5s 

gee in ole Pitfs. employed tugs to 


& sank in pltfs.’ canal. gs t 
pact = aacis past the wreck, & after removing it 
sold it to a purchaser, who refused to carry out 


his bargain. Pltfs. then sued the purchaser & 
obtained judgment with costs. In an action by 
pitfs. against defts. to recover the expenses incurred 
through the sinking of defts.’ steamship :—Held : 
as pltfs. had acted reasonably in employing the 
tugs & in suing the purchaser, there must be 
included in the expenses which they were entitled 
to recover the expense of employing the tugs & 
such costs of the action against the purchaser as 
had been necessarily incurred though they had not 
been allowed on taxation.—THE SOLWAY PRINCE 
(1914), 31 T. L. R. 56. 

In contracts of indemnity.|—-See GUARANTEE. 

In action for maintenance.|—Sce AcTION, Vol. I., 
p. 88, Nos. 721-725. ‘ 

26 -|—Huvrton (E.) & Co., Lrn. v. 
37 T. L. R. 869, C. A. 











MouNTAIN (1921), 


SEcT. 5.—REMOTENESS AND INTERVENING 
CAUSE. 


Liability of baillee.|—See BAILMENT, Vol. III., 
pp. 53 ef seq. 

267. General rule.|—The rule of law appears 
to me to be now well established, that if deft.’s 
breach of contract or duty is the primary & sub- 
stantial cause of the damage systained by pltf., 
defts. will be responsible for the whole loss, though 
it may have been increased by the wrongful con- 
duct of a third person, & although that wrongful 
conduct; may have contributed to the loss (Lorp 
ALVERSTONE, C.J.).—DE LA BERE v. PEARSON, 
Lrp., [1907] 1 K. B. 483; 76 1. J. K. B. 309; 
06 L. T. 425; 23 T. 1. R. 264; affd., [1908] 1K. B. 
280, C. A. 

Annotation :—Apld. H.M.S. London, [1914] P. 72. 

268. -]—Children’s cases are always 
troublesome. They are the commonest cases of 
the general rule that a person who, in neglect of 
ordinary care, places or leaves his property in a 
condition which may be dangerous to another may 
be answerable for the resulting injury, even though 
but for the intervening act of a third person or of 
pltf. himself that injury would not have occurred 
(HAMILTON, L.J.).—LATHAM v. JOHNSON (R.) & 
NEPHEW, Ltp., [1913] 1 K. B. 398; 82 L. J. K. B. 
258; 1081. T.43; 77 J.P. 137, C. A. 

Annotations :—Consd. Crane v. South Suburban Gas Co., 
11916] 1 K. B. 33; Ruoff v. Long, (1916) 1 K. B. 148. 
Refd. Fairman ». Perpetual Investment Bidg. Soc., [1923] 
A.C. 74. Mentd. Norman v. G. W. Ry., [1914] 2 K. B. 
153; Elliott ». Roberts, [1916] 2 K. B. 518; ilson v. 
Barry Ry. (1916), 116 L. T. 71; Hayward v. Drury Lane 
Theatre & Moss’ Empires, [1917] 2 K. B. 899; Maclenan 
v. Segar, [1917) 2 K. B. 325: Pritchard v. Peto, [1917] 
2K. B. 173; Everett v. Griffiths, [1920] 3 K. B. 163; 
Hardy v. C. L. Ry., [1920] 3 K. B. 459: Glasgow Oorpn. 
». Taylor, [1922] 1 A. C. 44: Mersey Docks & Harbour 
Board v. Procter, [1923) A. C. 253. 


er PART III. SECT. 5. 
- General rule.}—A person who 
commits a wrongful act es tort is, 
generally speaking, not Hable for 
damage which is not the natural or 
A loca? consequence of such an act, 
less t be shown that he knew or 
pe reasonable means of knowing 
} at consequences not usually resulting 
noe the act were, by reason of some 
x sting cause, likely to intervene so as- 
S. ros penesec 0 ‘CONNOR &. 
ANK rw SoOuTH y 
13 V. L. R. 820, AUB. Vee (E887) 


267 li. ——.|—Where a wrongful act 
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has occasioned exposure to the weather, 

liness has resulted 
exposure, such illness is not | 
regarded as due to an intervening 
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269. Failure by defendant to repair fences— 
Damage by animals to property of third party.]— 
HoLBACH v. WARNER (1623), Cro. Jac. 665 
eee Ret Po ote Ballad (1828), 2 Y. & J 
Annotations :— - Powell v. ury , . . 

301. Mentd, R. v. Bucknall (1702), 2 Ld. Reym. 804: 

Rider v. Smith (1790), 8 Term Rep. 766. 

See, also, ANIMALS, Vol. II., pp. 217, 218, 
Nos. 126-132; BouNDARIES, FENCES & PARTY 
WALLS, Vol. VII., p. 292, Nos. 183-187. 

270. Immediate damage caused by third party— 
Resulting from original wrongful act of defendant.] 
—Trespass & assault will lie for originally throwing 
a@ squib, which after having been thrown about in 
self-defence by other persons, at last put out pltf.’s 
eye.—ScoTr v. SHEPHERD (1773), 3 Wils. 403; 2 
Wm. BI. 892; 95 H. R. 1124. 

Annotations *—Apld. Sneesby v. lu. & Y. Ry. (1874), L. R. 9 
. B. 263; Clark v. Chambers (1878), 3 Q. B. D. 327; 
.M.S. London, [1914] P. 72. - ; 

(1806), 13 Ves. 131; Fitzsimons ». Tugs (1814), 5 Taunt. 

534; eaneraee v. Levy (1837), 6 L. J. Ex. 187; * 

Basterfield (1846), 2 Car. & Kir. 257; Sharrod ». L. & 

N. W. Ry. (1849), 4 Exch. 680 ; Latham y, Johnson & 

Nephew, [1913] 1 K. B. 398; Ruoff». Long, [1916] 1K. B. 

148; Weld-Blundell v. Stephens, (1920] A.C. 956. Meutd. 

Leame v. Bray (1803), 3 Hast, 593; M'‘Laughlin v. Pryor 

(1842), 4 Man. & G. 48; Gilbertson v. Richardson (1848), 

5 C. B. 502; Coward v. Baddeley (1859), 33 L. T. O. S. 

125; Seymour v. Greenwood (1861), 6 H. & N. 359; 

Clark v. Hoskins (1868), 37 L. J. Ch. 561; The George & 

Richard (1871), L. R. 3 A. & EB. 466; Holmes v. Mather 

(1875), 44 L. J. Ex. 176; Whalley v. L. & Y. Ry. (1884), 

13 Q. B. D. 131; R. v. Ashwell (1885), 16 Q. B. D. 190; 

Bradley v. Newsom, [1919] A. C. 16. 

271. -]—In an action of trespass 
against a huntsman for hunting over the lands of 
another, damages may be recovered, not only for 
the mischief immediately occasioned by deft. 
himself, but also for that done by the concourse 
of people who accompanied him.—lHIuME v. 
OLDACRE (1816), 1 Stark. 351, N. P. 

272. |—A declaration alleged that 
pltf., deft. & C. had entered into a joint speculation 
in railway shares: that C. had advanced £6,000 : 
£2,000 on his own behalf, £2,000 as a loan to pltt., 
& £2,000 on behalf of deft.; that C. was desirous 
of retiring from the adventure, & deft. offered to 
take upon himself the whole of the adventure & 
debt of £6,000, provided pltf. would consent to 
abandon his share to deft., & C. would accept deft. 
as his debtor in the place of pltf. for the said sum 
of £2,000; that pltf. did abandon his share of the 
adventure to deft., and deft. agreed to take upon 
himself the whole adventure & become debtor to 
C. for the whole £6,000 ; & C. on the faith & in the 
belief that such an arrangement was made, con- 
sented to accept deft. as such debtor in the place 
of pltf.; nevertheless, deft. knowing that he 
alone was capable of proving that pltf. had assented 
to the arrangement, fraudulently, falsely, & 














; maliciously, & before 14 & 15 Vict. c. 99, & in 








independent cause. 
regard to remoteness of damago is 
the same whether the damages are 
claimed in an action of contract or 
of tort. The inquiry is, what is the 
& probable consequence of 
the breach.—MORRIRON v. PERE 
QUETTE Ry: Co. (1913), 28 O. L. R. 
319; 4.0. W. N. 889.—CAN. 


270i. Immediate da 
third party—Resulting 


order to induce ©. to believe that the joint 
adventure had never been put an end to, & to 
induce C. to sue pltf. for the £2,000, & to deter 
pltf. from calling deft. as a witness, & to destroy 
his credit as a witness if so called, wrote & sent to 
C. a letter purporting to be addressed to pltf. but 
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wrongful act of defendant.J—If a local 
council, knowing that an excavation is 
being made by a stranger on a road 
which they have not formed, take no 
steps to prevent same, it will be 
liable in damages at the action of a 
erson to whom injury has been 
hereby caused.—HITcHINS v. PORT 
MELBOURNE CORPN. (1888), 14 V. L. R. 
748.—AUS. 

o. Immediate yore é Pn ching by 
laintiff's own act-——fe ing from 

Trigina wrongful act of defendant. 

e caused by | Pitf. was in a buggy which collided 

rom original | with deft.’s motor-car. As @ result 
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Sect. 6.—Remoteness and intervening cause.] 


directed to O., wherein he fraudulently & falsely 
pretended to expostulate with pltf., & asserted 
that pltf. had positively refused to concur in the 
arrangement. Ky means whereof C. was induced 
to & did believe that pltf. had never agreed to 
retire from the adventure, & acting on such behalf 

O. brought an action against pltf. to recover the 

£2,000: that the action was referred to an arbi- 

trator upon the terms that neither pltf. not deft. 

Should be examined: & O. recovered against 

ae £2,486, which he was compelled to pay :— 
eld: the declaration was bad, since it did not 

appear that the damage to plitf. was the natural 

result of the wrong act of deft.—CoOLLINS v. 

CAVE (1860), 6 Lf. & N. 131; 30 L. J. Ex. 55; 6 

Jur. N. S. 1160; 8 W. RR. 586; 158 HE. R. 54, 

Ex. Ch. 

Annotations :—Retd. Spedding v. Nevell (1869), 38 L. J. C. P. 
133; Fitzjohn v. Mackinder (1861), 7 Jur. N. S. 1283. 
273. -—A railway engine fell over 

from deft.’s line into the garden of pltf. This 

happened through the negligence of the co.’s 
servants. Damage was done to flowers in the 
garden by a crowd that assembled there. In an 
action against the co., brought by the occupier of 
the garden :—IHeld: the damage done by the 
crowd was too remote.—ScHOLES v. NORTH 

LONDON Ity. Co. (1870), 21 L. T. 835. 
274, -|—Deft., who was in the 

occupation of certain premises abutting on a 

private road consisting of a carriage & footway, 

which premises he used for the »urposes of athletic 
sports, had erected a barrier across the road to 
prevent persons driving vehicles up to the fence 
surrounding his premises & overlooking the sports. 

In the middle of this barrier was a gap which was 

usually open for the passage of vehicles, but which, 

when the sports were going on, was closed by 
means of a pole let down acrossit. It was admitted 
that: deft. had no legal right to erect this barricr. 

Some person, without deft.’s authority, removed a 

part of the barrier armed with spikes, from the 

calrlugeway where deft. had placed it, & put it 
in an upright position across the footpath. Pltt., 
on a dark night, was lawfully passing along the 
road on his way from one of the houses to which it 
led. He felt his way through the opening in the 
middle of the barrier, & getting on to the footpath 
was proceeding along it when his eye came in 
contact with one of the spikes & was injured :— 

Held: deft. having unlawfully placed a dangerous 

Instrument in the road was liable in respect of 

Injuries occasioned by it to pltf., who was lawfully 

using the road, notwithstanding the fact that the 

immediate cause of the accident was the inter- 
vening act of a third party in removing the 
dangerous instrument from the carriageway, where 

deft. had placed it, to the footpath.—CLARK v. 

CHAMBERS (1878), 3 Q. B. D. 827; 47 L. J. Q. B. 

ae 38 L. T. 454; 42 J. P. 488; 26 W. R. 

Annotations :— ° - G. W. 
Gls. Did, Rao o Lone ore nad 
Weld-Blundell_ v. Stephens, [1920} A. C. ; 
Tolhausen v. Davies (1888), 59 L. T. 436; A.-G. v. 
Heatly & Brownrigg (igo7s 76 L. T. 1743; Bull v. Shore- 
ditch a nen 67 J. P. 37: Cory v. France, Fenwick. 


1911] 1 : Mentd. The Bernina 
- D. 58; Coldrick v. Partridge. Jones (1909), 78 L. 
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Ry., [1902] 1 K. B. 
K. B. 148. Consd. 








of the collision, pltf. jumped down from 

the bugey & owing to this she alleged 
she had a miscarriage two weeks later. 
ln an action for damages by pitf. :— 
Held: she could recover damages for 
ue nervous shock ene to the collision. 
— INTE 0. HAMPAGNE (1921), 
64 D. L. R. 520.—CAN, ” 
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store was burnt as the result o 
the nee mee of a firm of carriers, | 
njuries through fall 
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Fulshing fire. 
instance against the carriers :— 


DAMAGES. 


452; Latham v. Johnson & Na 1K. B. 398: 
Glasgow ed oe v. Taylor, {1922) 1 A. C. 44; The San 


Onofre, [1922] P. 243 
275. —— J—ConB v. GREAT WESTERN 

Ry. Co., No. 172, ante. 

276. .|—There is no rule of law to 
prevent a master being liable for negligence of his 
servant whereby opportunity was given for a 
third person to commit a wrongful or negligent 
act immediately producing the damage com- 
plained of. Whether the original negligence was 
an effective cause of the damage is a question of 
fact in each case. 

Deft. employed a man to drive a cart, with 
instructions not to leave it, & a lad, who had 
nothing to do with the driving, to go in the cart 
& deliver parcels to the customers of deft. The 
driver left the cart, in which the lad was, & went, 
into a house. While the driver was absent the 
lad drove on & came into collision with pltf.’s 
carriage. In an action to recover for the damage 
caused by the collision :—Held: the negligence of 
the driver in so leaving the cart was the effective 
cause of the damage, & deft. was liable.-—IHNGEL- 
HART v. FARRANT & Co., [1897] 1 Q. B. 240; 66 
L. J. Q. B. 122; 75 L. T. 617; 45 W. R. 179; 138 
T. L. R. 81, C. A. 

Annotations :—Consd. McDowall v. G. W. Ry., [1903] 2K. B. 
331; Ricketts v. Tilling, [1915] 1 K. B. 644; Weld- 
Blundell v. Stephens, [1920] A. C. 956. Refd. Harris v. 
Fiat. Motors (1906), 22 T. L. R. 556; Jefferies & Atkey v. 
Derbyshire Farmers (1920), 36 T. L. HK. 825. Mentd. 
Latham v. Johnson Nephew, [1913] 1 K. B. 398; 
Norman v. G. W. Ry., (1914] 2 K. B. 153. 

277. J—A -railway co. is not re- 
sponsible for injury to a person using a highway 
caused by a brake-van which the interference of 
trespassers has sent running down an_ inclined 
siding on to the highway, where the danger of 
such interference, as a probable cause of injury 
to persons using the highway, was not known to the 
railway co., & where, independently of such 
interference, the brake-van was in a position & 
condition not at the time dangerous. 

I do not think that counsel for applts. in his 
argument was wrong when he said that in those 
cases in which part of the cause of the accident 
was the interference of a stranger or a third person 
you do not find defts. responsible unless that 
which they do, or omit to do, the negligence to 
perform a particular duty, is itsclf the effective 
cause of the accident. Bearing that in mind, it 
seems to me that in every case in which the 
circumstances are such that any one of common 
sense would recognise the danger of that happening 
which would be likely to injure others, it is the 
duty of the person having such custody or control 
to take reasonable care to avoid such injury 
(VAUGHAN WILLIAMS, L.J.).—MCDOWALL v. GREAT 
WESTERN Ry. Co., [1903] 2 K. B. 331; 72 
L. J. K. B. 652; 88 L. T. 825; 19 T. L. R. 552 ; 
47 Sol. Jo. 603, C. A. 

Annotations :—Apld. Wheeler v. Morris (1915), 84 L. J. K. B. 
1435. Consd. Weld-Blundell v. Stephens, [1920] A. C. 
956. Refd. Ruoff v. Long, [1916] 1 K. B. 148. Mentd. 
Cooke v. Mid. G. W of Ireland, {1909] A. C. 229; 


. W. Ry. 
Clinton v. Lyons, (19121 8 K. B. 198; Latham v. Johnson 
& Nephow, (101s) 1K. B. 398; Everett v. Griffiths, [1920] 


278. J|—De ta BERE v. PEARSON, 
Lrp., No. 267, ante. 
279. |—To sustain an action for 
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Held: these injuries were too remote 
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MACDONALD v. MACBRAYNE, os 
{1915) S. C. 716.—SCOT. 


q. Failure by defendant’s builder 
to construct pr roof Damage by 
| storm to property of third party.}— 


from 
he had climbed | 
urpose of extin- 

n an action at . 


Part III.—DirectNEss aND REMOTENESS. 


negligence it must be shown that the negligence 
found by the jury is the proximate cause of the 
damage. Where the proximate cause is the 
malicious act of a third person against which 
precautions would have been inoperative, deft. is 
not liable in the absence of a finding either that he 
instigated it or that he ought to have foreseen & 
provided against it.—RicKARDS v. LOTHIAN, 

[1913] A. C. 263; 82L. J. P.C.42; 108 L. T. 225; 

29 T. L. R. 281; 57 Sol. Jo. 281, P. OC. 

Annotations -—Refd. Ruoff v. Long, (1916] 1 K. B. 148; 
Edwards ». Birmingham Canal Navigations (1923), 40 
T. lL. R. 88. Mentd. Charing Cross, ost End & City 
apna Supply Co. v. London Hydraulic Power Co., 
1913] 3 as B. 442; Hanley v. Edinburgh Corpn. (1913), 


280. .]|—By reason of a collision, due 
to the nce pence of those in charge of another 
vessel, pltfs.’ vessel was obliged to go into dry 
dock to repair the damage sustained, &, whilst 
there, delay occurred owing to a strike of workmen. 
On objection, on the ground of remoteness, to the 
allowance by the registrar of an item in pltfs.’ 
claim in respect of this delay :—Held: the item, 
covering the loss of the use of the vessel during the 
period of the strike, was properly allowed in 
accordance with the principles of the common 
law, for the loss flowed directly, naturally, & in 
the usual or ordinary course of things from the 
proximate cause, namely, the negligence of defts. 
in bringing about a collision with pltfs.’ vessel, 
& thereby rendering it necessary to dry-dock her 
for the purpose of repair.—H.M.S. Lonpon, 
[1914] P. 72; 88L. J.P. 74; 109 L. T. 060; 30 
T. L. R. 196; 12 Asp. M. L. ©. 405. 

Annotations :—Refd. The Charles Le Borgne (1918), [1920] 

P. 15,n. 1; The Kafue (1919), 123 L. T. 559. Mentd. 


The Amcrika, [1914] P. 167; Re Polemis & Furness, 
Withy, [1921] 3 K. B. 560. 


281, J—Pltf. was walking along a 
highway under a sun-blind outside deft.’s shop, 
when two men jumped up from the pavement to 
one of the iron supports, & mischievously pulled 
the blind down on deft., with the result that he was 
Injured. The blind was properly constructed & 
in & good state of repair :-—Held: there was no 
evidence on which the ct. could properly hold that 
there was a duty on deft. to have the blind fixed & 
secufed so as to prevent its being brought down on 
pltf. by the action of the two men, & pitf. was not 
entitled to damages.—WHEELER v. Mornis (1915), 
S4L. J. K. B. 1435; 113 L. TV. 644, GC. A. 

Annotation :—Consd. Ruoff v. Long, [1916] 1 K. B. 148. 

282, .|—A person lawfully leaving 
his property unattended in a highway must take 
reasonable means to prevent such mischief as he 
ought to contemplate as likely to arise from his 
user of the highway. He is not liable for damage 
caused by his property through such interference 
of third persons as he is not bound to anticipate. 

Defts.’ servants momentarily left stationary 
but unattended in a highway, a steam motor 
lorry. In order to start the lorry it was necessary 
to withdraw a hand-pin from the gear lever & then 
to move that & two other levers. Two soldiers 
seeing the lorry mounted it. One tried but failed 
to set it in motion. The other succeeded in 
starting it backwards so that it ran into pltf.’s 
shop front & did damage for which the action was 
brought :—Held: (1) there was in the circum- 
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The roof of deft. ’s house was blown off | sulti 
in a storm & fell on pitf.’s house. 
The house had been constructed for 
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from _ original wrongful act of 
def. mt.}-—In an action of damages 
for physical injuries & nervous shock, 
the pursuer averred that defender’s 
from the market to 
defenger’s farm by a boy; that the 
boy set a dog at the cow with the 
result that it was frightened & entered 
that the pursuer was 
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stances no evidence of negligence in leaving the 
lorry unattended; (2) assuming that there was 
negligence, there was no evidence that it caused 
the damage.—Rvuorr v. Lona & Co., [1916] 1 
K. B. 148%; 85 L. J. K. B. 364; 114 L. T. 186; 80 
J.P.158; 32 T. L. R. 82; 60 Sol. Jo. 8323, D.C. 

2838. —— -|—Workmen employed by 
defts., a gas co., for the purpose of carrying out 
repairs to a gas main in a highway, placed a fire 
pail, on which was a ladle containing molten lead, 
on unenclosed land adjacent to the highway. 
Pitf., a young child, was playing with other children 
near the fire when a passer-by accidentally knocked 
over the fire pail, & the molten lead was spilled on 
pltf., causing her injury. In an action by pltf. to 
recover damages the county ct. judge found that 
defts. were guilty of negligence in leaving the fire 
unattended & unguarded with the knowledge that 
it was surrounded by children, & that it was being 
used for molten lead :—Held: there was evidence 
on which the county ct. judge could find that defts. 
were negligent; & defts. were also liable on the 
ground that what they were doing was a nuisance 
in that it was dangerous unless precautions were 
taken to guard persons using the highway from the 
danger.—CRANE v. SourH SUBURBAN Gas Co., 
[1916] 1K. B. 38; 85 L. J. K. B. 172; 114 L. T. 
71; 80J.P.51; 32 T. L. R. 74; 60 Sol. Jo. 222 ; 
14 L. G. R. 382, D. O. 

284. ~———~.|—Defts., an urban authority, 
acting under the provisions of Public Health Acts 
Amendment Act, 1890 (c. 43), planted trees in 
certain of their highways, & surrounded each tree 
with an iron-spiked guard. Subsequently to the 
erection of the guards an order was promulgated by 











‘the chief constable, acting under the Defence of 


the Realm regs., by which all street lights in defts.’ 
area were ordered to be extinguished at a certain 
hour. Pltf., who was crossing a road at night in 
the darkness, came into contact with one of the 
guards & suffered very serious injury. In an 
action to recover damages for negligence, the jury 
found that the guard was dangerous in the circum- 
stances of the darkness that existed, & that defts. 
had not taken reasonable measures to neutralise 
the danger; the judge entered judgment for 
pitf.:—Held: after the promulgation of the 
lighting order there was a continuing duty on 
defts. to take reasonable measures to prevent the 
guard from being a danger to the public lawfully 
using the road, & pltf. was entitled to maintain his 

action.—MoORRISON v. SHEFFIELD CorRPN., [1917] 

2K. B. 866; 861. J. K. B. 1456; 117 L. T. 520; 

81 J. P. 277; 33 T. L. R. 402; 61 Sol. Jo. 611; 

15 L. G. R. 667, C. A. 

Annotations :—Consd. Baldock v. Weatminster City Council 
(1918), 88 L. J. K. B. 502. Refd. Sheppard v. Glossop 
Corpn., [1921] 3 K. B. 132. 
285. .|—Under Metropolis Manage- 

ment Act, 1855 (c. 120), s. 108, defts. had power 

to erect street refuges, & under sect. 130 they 
had a duty to light the streets within their district. 

Owing to the restriction of the lighting system, due 

to war conditions, & because it was difficult to 

maintain electric pressure, a light on a strect 
refuge erected by defts. had become erratic. On 
the night of Mar. 20, 1917, the light was at some 

times burning & at others extinguished, & at a 
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thrown into a state of terror & sustaine 

& very severe nervous shock ; & that 
as the effect of tho fright, her health 
had suffered. Defender having ob- 
jected to the eulev ancy of these aver- 
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& approved an issue for 

Cae GILLIGAN v. Ross, [1910] 
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Sect. 5.—Remoteness and intervening cause.] 


directed to C., wherein he fraudulently & falsely 
pretended to expostulate with pltf., & asserted 
that pltf. had postive? refused to concur in the 
arrangement. By means whereof 0. was induced 
to & did belicve that pltf. had never agreed to 
retire from the adventure, & acting on such behalf 
©. brought an action against pltf. to recover the 
£2,000: that the action was referred to an arbi- 
trator upon the terms that neither pltf. not deft. 
should be examined: & C. recovered against 
teas £2,486, which he was compelled to pay :— 

eld: the declaration was bad, since it did not 
appear that the damage to pltf. was the natural 
result of the wrongful act of deft.--COLLINS v. 
CAVE (1860), 6 H. & N. 131; 80 L. J. Ex. 55; 6 
Jur. N. S, 1160; 8 W. R. 586; 158 H. R. 64, 
ix. Ch. 
Annotations :—Refd. Spedding v. Nevell (1869), 38 L. 

ur. N. 8. 1283 


133; Fitzjohn v. Mackinder (1861), 7 

278. -1—A railway engine fell over 
from deft.’s line into the garden of plitf. This 
happened through the negligence of the co.’s 
servants. Damage was done to flowers in the 
garden by a crowd that assembled there. In an 
action against the co., brought by the occupier of 
the garden :—Held: the damage done by the 


J.C0.P. 








crowd was too remote.—ScHoLEs v. NORTI 
LONDON Ry. Co. (1870), 21 L. T. 835. 








occupation of certain premises abutting on a 
private road consisting of a carriage & footway, 
which premises he used for the purposes of athletic 
sports, had erected a barrier across the road to 
prevent persons driving vehicles ip to the fence 
surrounding his premises & overlooking the sports. 
In the middle of this barrier was a gap which was 
usually open for the passage of vehicles, but which, 
when the sports were going on, was closed by 
means of a pole let down acrossit. It was admitted 
that deft. had no legal right to erect this barrier. 
Some person, without deft.’s authority, removed a 
part of the barrier armed with spikes, from the 
carriageway where deft. had placed it, & put it 
In an upright position across the footpath. Pitf., 
on a dark night, was lawfully passing along the 
road on his way from one of the houses to which it 
led. He felt his way through the opening in the 
middle of the barrier, & getting on to the footpath 
was proceeding along it when his cye came in 
contact with one of the spikes & was injured :— 
Held: deft. having unlawfully placed a dangerous 
instrument in the road was liable in respect of 
injuries occasioned by it to pltf., who was lawfully 
using the road, notwithstanding the fact that the 
immediate cause of the accident was the inter- 
vening act of a third party in removing the 
dangerous instrument. from the carriageway, where 
deft. had placed it, to the footpath.—COnaRK ». 
CHAMBERS (1878), 3 Q. B. D. 327; 47 L. J. Q. B. 
a 38 iL. T. 454; 42 J. P. 4388; 26 W. R. 
Annotations :-—-Apld. McDowall v. G. W. Ry., . B. 

618. Distd. Ald. v. Long, (rere)! Ee tit  Gonsd. 

Weld-Blundell v. Stephens, {1920] A. C. Refd. 

Tolhausen v. Davies (1888), 69 L. T. 436; A 

Heatly & Brownrigg (1897), 76 L. T. 174; 

ditch ee (1009), 67 J. FP. 37: Cory v. France, Fenwick, 


1911) 1 : - Mentd. The Bernina (2) (1887), 12 
B D. 58; Ooldrick tr. Partridge, Jones (1909), 78 L. J. va B. 
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.j—A merchant whose ' Held : these injuries were too remote 


DAMAGES. 


452; Latham v. Johnson & Nopher: 2928) 1K. B. 398 ; 
iassow Corpn. v. Taylor, [1922] 1 A. ©. 44; The San 
Onofre, (1922] P. 243. 

275 


, J—CosB v. GREAT WESTERN 
Ry. Co., No. 172, ante. 

276. .|—There is no rule of law to 
prevent a master being liable for negligence of his 
servant whereby opportunity was given for a 
third person to commit a wrongful or negligent 
act immediately producing the damage com- 
plained of. Whether the original negligence was 
an effective cause of the damage is a question of 
fact in each case. : 

Deft. employed a man to drive a cart, with 
instructions not to leave it, & a lad, who had 
nothing to do with the driving, to go in the cart 
& deliver parcels to the customers of deft. The 
driver left the cart, in which the lad was, & went 
into a house. While the driver was absent the 
lad drove on & came into collision with pltf.’s 
carriage. In an action to recover for the damage 
caused by the collision :—Held: the negligence of 
the driver in so leaving the cart was the effective 
cause of the damage, & deft. was liable-—ENGEL- 
HART v. FaRRANT & Co., [1897] 1 Q. B. 240; 66 
L. J. Q. B. 122; 75 1L. fT. 617; 45 W. R. 179; 13 
T. L. R. 81, C. A. 

Annotations -—Consd. McDowall v. G. W. Ry. [1903) 2 














K. B. 


331; Ricketts v. ae (1915) 1 K. > Wold- 
Blundell v. Stephens, (19201 A. C. 956. Refd. Harris v. 
Fiat Motors (1906), 22 T. L. R. 556; Jefferies & Atkey v. 
Derbyshire Farmers (1920), 36 T. L. R. 825. Mentd. 


Latham v. Johnson & Nephew, [1913) 1 K. B. 
Norman v. G. W. Ry., (1914] 2 K. B. 153. 

277. ——.J]—A railway co. is not re- 
sponsible for injury to a person using a highway 
caused by a brake-van which the interference of 
trespassers has sent running down an inclined 
siding on to the highway, where the danger of 
such interference, as a probable cause of injury 
to persons using the highway, was not known to the 
railway co., & where, independently of such 
interference, the brake-van was in a position & 
condition not at the time dangerous. 

I do not think that counsel for applts. in his 
argument was wrong when he said that in those 
cases in which part of the cause of the accident 
was the interference of a stranger or a third person 
you do not find defts. responsible unless that 
which they do, or omit to do, the negligence to 
perform a particular duty, is itself the effective 
cause of the accident. Bearing that in mind, it 
seems to me that in every case in which the 
circumstances are such that any one of common 
sense would recognise the danger of that happening 
which would be likely to injure others, it is the 
duty of the person having such custody or control 
to take reasonable care to avoid such injury 
(VAUGHAN WILLIAMS, I...J.).—-MCDOWALL v. GREAT 
WESTERN Ry. Co., [1903] 2 K. B. 331; 72 
L. J. K. B. 652; 88 L. T. 825; 19 T. L. R. 552 ; 
47 Sol. Jo. 603, C. A. 

Annotations — Apia. Wheeler v. Morris (1915), 84 L. J. K. B. 
1435. Consd. Weld-Blundell v. Stephens, [1920] A. C. 
956. Refd. Ruoff v. Long, [1916) 1 K. B. 148. Moentd. 
Cooke v. Mid. G. W of Ireland, {1909} A. C. 229; 


e R « 
Clinton v. Lyons, (1912) 8 K. B. 198; Latham v. Johnson 
reed ae aa 1K. B. 398; Everett v. Griffiths, [1920] 


398 ; 

















278. J—De ta Bere v. PRARSON, 
Lrn., No. 267, ante. 
279. |—~To sustain an action for 
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the bugey & owing to this she alleged | store was burnt as the result of , to found a claim for damages.— 
she had a miscarriage two weeks lator. i the oa mce of a firm of carriers, | MACDONALD . MACBRAYNE, LTD., 
In an action for damages by pitf. :— ' receiv njuries through fall from | {1915) S. C. 716.—SCOT. 

Held: she could recover dam for ' a roof on to which he had climbed | 

the nervous shook due to the collision, . with a hose for the purpose of extin- ' 4. Failure by defendant’s builder 
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are the fire. In an action at 
instance against the carriers:— | storm to pro 


to construct proper roof—Dama by 
y of third par. 


Part IJI.—DrmrEcTNESS AND REMOTENESS. 


negligence it must be shown that the negligence 
found by the jury is the proximate cause of the 
damage. Where the proximate cause is the 
malicious act of a third person against which 
precautions would have been inoperative, deft. is 
not liable in the absence of a finding either that he 
instigated it or that he ought to have foreseen & 
provided against it.—Rickarps v. LOTHIAN, 
[1918] A. C. 263; 82L. J.P. C. 42; 108 L. T. 225; 
29 T. L. R. 2813 57 Sol. Jo. 281, P. C. 
Annotations :—Refd. Ruoff v. Long, (1916] 1 K. B. 148; 
Edwards v. Birmingham Canal Navigations (1923), 40 
. L. R. 88. Mentd. Charing Cross, West End & City 
Electricity Supply Co. v. London Hydraulic Power Co., 
Lert AS B. 442; Hanley v. Kdinburgh Corpn. (1913), 


280. -|—~By reason of a collision, due 
to the negligence of those in charge of another 
vessel, pltfs.’ vessel was obliged to go into dry 
dock to repair the damage sustained, &, whilst 
there, delay occurred owing to a strike of workmen. 
On objection, on the ground of remoteness, to the 
allowance by the registrar of an item in pltfs.’ 
claim in respect of this delay :—Held: the item, 
covering the loss of the use of the vessel during the 
period of the strike, was properly allowed in 
accordance with the principles of the common 
law, for the loss flowed directly, naturally, & in 
the usual or ordinary course of things from the 
proximate cause, namely, the negligence of defts. 
In bringing about a collision with pltfs.’ vessel, 
& thereby rendering it necessary to dry-dock her 
for the purpose of repair.—H.M.S. Lonpon, 
(1914) P. 72; 881. J. P. 74; 100 I. T. 960; 30 
T. L. R. 196; 12 Asp. M. L. C. 405. 

Annotations :—Refd. ‘The Charles Le Borgne (1918), {39291 

P. 15,n. 1; The Kafue (1919), 123 L. T. 559. entd. 


The Amerika, [1914] P. 167; Re Polemis & Furness, 
Withy, (1921) 3 K. B. 560. 


281. -J—PItf. was walking along a 
highway under a sun-blind outside deft.’s shop, 
when two men jumped up from the pavement to 
one of the iron supports, & mischievously pulled 
the blind down on deft., with the result that he was 
injured. The blind was properly constructed & 
in a good state of repair :—Held: there was no 
evidence on which the ct. could properly hold that 
there was a duty on deft. to have the blind fixed & 
secured so as to prevent its being brought down on 
pltf. by the action of the two men, & pltf. was not 
entitled to damages.—WHEELER 7. Morris (1915), 
84 L. J. K. B. 1435; 113 L, T. 644, C. A. 

Annotation :—Consd. Ruoff v. Long, [1916] 1 K. B. 148. 

282. -]—A_ person lawfully Icaving 
his property unattended in a highway must take 
reasonable means to prevent such mischief as he 
ought to contemplate as likely to arise from his 
user of the highway. He is not liable for damage 
caused by his property through such interference 
of third persons as he is not: bound to anticipate. 

Defts.’ servants momentarily left stationary 
but unattended in a highway, a steam motor 
lorry. In order to start the lorry it was necessary 
to withdraw a hand-pin from the gear lever & then 
to move that & two other levers. Two soldiers 
seeing the lorry mounted it. One tried but failed 
to set it in motion. The other succeeded in 
starting it backwards so that it ran into pltf.’s 
shop front & did damage for which the action was 
brought :—Held: (1) there was in the circum- 
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The roof of deft.’s house was blown off 
& fell on pltf.’s house. 
The house had been constructed for 
deft. by a builder, but was built negli- 
gently, the roof not being sufficient 
strong :—Held: deft. was liable.— 
LAMB v. PHILLIPS (1911), 11 8S. R. 
N.S. W. 109.—AUS. 


r. Fright occasioning illness— Re- 
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result t 


sulti from_ original wrongful act of 
defendant. }-In an action of damages 
for physical injuries & nervous shock, 
the pursuer averred that defender’s 
cow was driven from the market to 
defender’s farm by a boy; that the 
a dog at the cow with the 
t it was frightened & entered 
pltf.’s house; that the pureuer was | 8. C. 856.—S80OT. 
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stances no evidence of negligence in leaving the 

lo unattended; (2) assuming that there was 

negligence, there was no evidence that it caused 

the damage.—Rvuorr v. Lone & Co., [1916] 1 

K. B. M8; 85L. J. K. B. 3643; 114 L. T. 186; 80 

J.P.158; 32 T. L. R. 82; 60 Sol. Jo. 823, D.C. 
283. |—Workmen employed by 

defts., a gas co., for the purpose of carrying out 

repairs to a gas main in a highway, placed a fire 
pail, on which was a ladle containing molten lead, 
on unenclosed land adjacent to the highway. 

Pltf., a young child, was playing with other children 

near the fire when a passer-by accidentally knocked 

over the fire pail, & the molten lead was spilled on 
pltf., causing her injury. In an action by pltf. to 
recover damages the county ct. judge found that 
defts. were guilty of negligence in leaving the fire 
unattended & unguarded with the knowledge that 
it was surrounded by children, & that it was being 
used for molten lead :—Held: there was evidence 
on which the county ct. judge could find that defts. 
were negligent; & defts. were also liable on the 
ground that what they were doing was a nuisance 
in that it was dangerous unless precautions were 
taken to guard persons using the highway from the 
danger.—CRANE v. SourTH SUBURBAN Gas OCo., 

[1916]1K. B. 38; 85 L. J. K. B. 172; 114 L. T. 

71; 80J.P.51; 32 T. L. R. 74; 60 Sol. Jo. 222 ; 

14 Tl. G. R. 332, D.C. 

284. ——,.]—Defts., an urban authority, 
acting under the provisions of Public Health Acts 
Amendment Act, 1890 (c. 43), planted trees in 
certain of their highways, & surrounded each tree 
with an iron-spiked guard. Subsequently to the 
erection of the guards an order was promulgated by 
the chief constable, acting under the Defence of 
the Realm regs., by which all street lights in defts.’ 
area were ordered to be extinguished at a certain 
hour. Pltf£., who was crossing a road at night in 
the darkness, came into contact with one of the 
guards & suffered very serious injury. In an 
action to recover damages for negligence, the jury 
found that the guard was dangerous in the circum- 
stances of the darkness that existed, & that defts. 
had not taken reasonable measures to ncutralise 
the danger; the judge entered judgment for 
pltf.:—Held: after the promulgation of the 
lighting order there was a continuing duty on 
defts. to take reasonable measures to prevent the 
guard from being a danger to the public lawfully 
using the road, & pltf. was entitled to maintain his 
action.—MORRISON v. SHEFFIELD OCoRPN., [1917] 
2K. B. 866; 861L. J. K. B. 1456; 117 L. T. 520; 
81 J. P. 277; 83 T. L. R. 4923; 61 Sol. Jo. O11; 
15 L. G. RB. 667, C. A. 

Annotations :—Consd. Baldock v._Westminster City Council 
(1918), 88 L. J. K. B. 502. Refd. Sheppard v. Glossop 
Corpn., [1921] 3 K. B. 132. 
285. -]—Under Metropolis Manage- 

ment Act, 1855 (c. 120), s. 108, defts. had power 

to erect street refuges, & under sect. 130 they 
had a duty to light the streets within their district. 

Owing to the restriction of the lighting system, due 

to war conditions, & because it was difficult to 

maintain electric pressure, a light on a street 
refuge erected by defts. had become erratic. On 
the night of Mar. 20, 1917, the light was at some 

times‘burning & at others extinguished, & at a 
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thrown into a state of terror & sustained 
& very severe nervous shock; & that 
as the effect of the fright, her health 
had suffered. Defender having ob- 
jected to the relevancy of these aver- 
ments the ct. repelled the objection, 
& approved an issue for the trial of the 
cause.—-GILLIGAN v. Ross, [1910 
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Sect. 5.—Remoteness and intervening cause. Sect. 6. 
Part IV. Sect. 1: Sub-sect. 1.] 


time when it was extinguished the driver of pltf.’s 
taxicab, without negligence, drove his cab on to 
the refuge & the cab sustained damage. A jury 
found that the damage was due to negligence on 
the part of defts., & that the negligent act or 
omission was the failure to maintain a danger 

Jamp on the refuge :—Held: there was evidence 

of negligence.—BALDOCK v. WESTMINSTER CITY 

Councit (1918), 88 L. J. K. B. 602; 120 L. T. 

470; 83 J. P. 98; 35 T. L. R. 188; "17 L. G. R. 

190, "oO. A. 

Annotations :—Consd. Carpenter v. Finsbury B. C.. [1920} 
2 K. B. 195. Refd. Sheppard v. Glossop Corpn., [1921] 
3K. B. 132. 

286. -]—WELD-BLUNDELL 

PHENS, No. 287, ante. 

See, further, NEGLIGENCE. 

. -]—-The mere fact that a tram- 
way car has been started from an optional stopping 
place through the bell being pulled by a passenger 
in the absence of the conductor docs not render 
the tramway owners responsible for injury thereby 
occasioned, unless it is shown that in the circum- 
stances the non-control of the bell by the conductor 
amounted to negligence.—WAGNER v. WEST Ham 
Corpn. (1920). 37 T. L. R. 86. D.C. 

288. Damage caused by act of God—Where 
no default in defendant.j|—A liability imposed by 
statute is subject, no less than a liability at common 
law, to the-exception that in the absence of express 
words, no duty is imposed upon a person to make 
good a loss or damage occasioned without his 
default, by causes which human agencv is power- 

Jess to control.—RIvEn WEAn Cogs. 1 ADAMSON 

(1877), 2 App. Cas. 743; 47 L. J. Q. B. 1985 37 

Be 5643; 42 J. P. DAA ; 26 W. R. 217; 3 

Asp. M. L. C. 621, H. L.3 affg. S. C. sub nom. 

WEAR COMRS. ’. ADAMSON (1876), 1 Q. B. D. 546, 

C. A.3; revag. S. C. sub nom. RivER WEAR CoMRs. 

?. ADAMSON (1873), 29 L. T. 530. 

Annotations :—Refd. The Merle (1874), 31 L. 

Kglinton ©, Norman (1877), 46 L. J. Q. 1. 557. Mentd. 

Stoomvaart Maatschappy Nederland ". Peninsular & 

Oriental Steam Navigation Co. (1880), 5 App. Cas. 876; 

Western C eg Ry. v. Windsor & Annapolis Ry. (1882), 

7 App. Cas. 178: Arrow cai »plng Co. v. Tyne lmprovement 

Comrs., The Crystal, [18 A. C. 508; Kastman Photo- 

raphic Materials Co., %. ‘C Pa a aia General of Patents, 
Doalans, & Trade- aan [1898] A. C. 571; A.-G. 7. Gas 

Light & Coke Co. (1902), 18 T. L. i 617 ; Morrone ee 

Water Board v. New River Co. (1904). 20'T, L. R. 687 

Badische Anilin und Soda Fabrik v. Hickson, oe A.C. 

419; Ie Gibbs, Martin v. Harding, (1907) 1 Ch. 465; 

Jackson v. Bae ar 8.8.,[1908) A. C.126; Jones ». Hulton, 

{1909] 2 K. B. 444; Butterley Oa. v. New Hucknall 

Colliery Co., [1910] A. G. 381; Hollinshead v. Hazleton, 
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idle C. 428; O’Grady v. wot [1916] 2 A. C. 231, 
roken Hill Proprietary Co. ». eninsular & Oriental 
Steam N avigation< ere K.B. 688; Daviesv. rowel! 
Du Steam Coal V. 


h. 488; G. 

Ly: v. Bristol eae eae . J. Ch. 414 ; Vaien- 
Hudson’s Bay 

1920), 36 T. L. R. "4605 ” Kivolle'. Nicolls, [19221 

Rhondda’s Claim, [1922] 2 A. C. 339; Re 

Bae Burnveat ¢, Ward, [1923] 2 Ch. 52. 

289. Where default in defendant.]—A dock 
co. were authorised by their special Act to make 
& maintain a dock & works connected therewith 
according to the levels defined in certain plans & 
sections deposited with the clerk of the peace. 
The dock communicated with the River Thames 
by an artificial channel, through which the water 
wa3 admitted. The sections showed. the retaining 
bank of the dock & channel at an uniform height 
of four feet above Trinity high-water mark. The 
level of the surrounding country was some feet 
below Trinity high-water mark, the river being kept 
from overflowing by means of a river wall 4 ft. 2 ins. 
above Trinity high-water mark. The co. allowed 
their retaining bank to be at one point several 
inches below the level of four feet. In Nov. 1875, 
an extraordinarily high tide took plane. & the river 
rose to 4 ft. 5 ins. above Trinity high-water mark, 
in consequence of which the water in the dock 
overflowed the bank & damaged the property 
of a neighbouring landowner. ‘The tide had never 
been known to rise so high before, but in Mar. 
1874, it had risen to four feet above Trinity high- 
water mark. On that occasion there was a small 
overflow from the dock, but no damage was done 
to the neighbouring landowner. Previously to 
that the tide had never risen above 3 ft. 4 ins., & 
the water had never overflowed from the dock :— 
Held: the extraordinary high tide of Nov. 1875, 
although an act of God, did not excuse defts. 
from their liability ; but they ought to have an 
opportunity of showing that the damage done by 
the act of God & the damage done through their 
negligence ought to be apportioned.—NITRO- 
PHOSPHATE & ODIAM’s CHEMICAL, MANURE Co. 
v. LONDON & St. KATHARINE Docks Co. (1878), 
9 Ch. FD. 503; 39 L. T. 433; 27 W. R. 267, C. A. 


paleo a ahah coe Baldwin’s v. Halifax Corpn. (1916), 85 
np Dixen v. Metropolitan Board of 

Worke (188107 ID. 418; Burt v. Victoria Graving 
es a & Vendor & St. Katharine’s Dock Co. (1882), 47 





Sect. 6.—UNDERTAKING FOR DAMAGES. 
See INJUNCTION. 


Part 1V.—Aggravation and Mitigation. 


SEcT. 1.—AGGRAVATION. 
SuB-SECT. 1.-——-IN CONTACT. 


290. Question for jury.]—Declaration on an 
agreement to employ pltf. as a courier, from a day 
subsequent to the date of the writ; averment, 
that pitf., from the time of the agreement, till the 
refusal by deft. after mentioned, was ready & 
willing to perform his part. of the cont ract ; breach, 
that, before the day for the commencement of the 
employment, deft. refused to perform the agree- 
iment, & discharged pltf. from performing it, & 
wrongfully wholly put an end to the agreement : — 
Held: in assessing damages in such a case, the 
jury were justified in looking at all that had 


happened or was likely to happen down to the | 


day of trial, to increase or mitigate pitf.’s loss.— 
HOCHSTER v. DE LA Tour (1853), 2 E. & B. 678; 
22 L. J. Q. B. 455; 22 L. T. O. S. 171; 17 Jur. 
972; 1C. L. R. 846; 118 E. R. 922. 


Biolanone :—Refd. Aves ,v. Bowden pets e & B- 714; 
Agra Bank, Ez p. ope (1867) a 1g0 5 
Brown vw. Muller rete et K. 7 Exe Sta? Tesoe 
Johnson (1873), L. » P. 167; Mote vw. Taysen 
Townsend (1896), 1 Coan. on 306 ; Tredegar Iron & Co 
Co, v. eae (1902), 18 T. L. R. 716; Sa ve Bass 
1910), 102 a 811; Re Rubel Bronze & Co. & 
(ice 11918) 1 K. B. 315. Mentd.Burton v. G. N. Ry. 
(1854), 9 Exch. 507; Lewis . coten (1854), 14 ane fe ae 
eid v. Hoskins (1856), 26 L. J. B. 5; 

Fletcher Tee H. 893; 2. Wrisut. C859}, 
E. B. & E. 765; Roberts Brett (1659), 6 C. B.N.S8. 611; 
Danube ete., Ry. vw. econ 1861), 11 C. B. N. ‘Ss. 182: 
Jonassohn v. You ung (1863), 4 ae & 3.296; Bartholomew 
v. Markwick (1864), 15 C. B. N, S.711; Hughes v. Graeme 


Part IV.—AGGRAVATION AND MITIGATION. 


ee ae 4 pew. Rep. 190; mere tadeee my Above L. R. 
; Unwin v. Clarke {1866), L 1 Q. B. 417; 
Wi econ “ oe (1871), L. R. 6 C. pe 206; Frost v. 


Knight (1872), L. R. 7 a a 111; Metcalfe wv. Britannia 
Ironworks ae (1877 ), 2Q. D. 423 ; Soc. Générale de 
Paris v. Mil dere (1883), 49 > T. 55; Mersey Stcel & Iron 
is v. Naylor Benzon eee a App. Cas. 434; Johnstone 
Millin £ (1886), 18 9 Q., B.D 460; age 804] Audou 

7 . ynge v eae e 

466; Donkin v. Has ed (1881) 61 J. P. iia v. 

Evans (1897), 77.L. T. 78; Ellis v, Bond, (1808) 1 Q. B. 

426; Rhymney Ry. v. Brecon & Li foge ae Me . iar 

ee age Mn 69 L. J. Ch. 813; Curtis na 

12), 28 T. L. R. 353; Fratelli Section. 0. ee 

ve 3 f. B. 367; Veithardt & Hall v. ee (1917), 

6L. J. Ch. 604; "Bradley v. Newsom (1919) A. C. 16; 

Conmcis Veneziano di amente nie. N prisericne v. 

eee Shipbuilding Co. (1919), 88 L. J. K. B. 

291. General rule.]—(1) The damages i in actions 
for breach of contract are ordinarily confined to 
losses which are capable of being appreciated in 
money. With the exception of the case of a breach 
of promise of marriage, damages that are not 
capable of being so estimated, such as injury to 
feelings, or vexation, are not allowed; aliler in 
actions of tort. 

(2) The principle is, that if the party does not 
perform his contract, the other may do so for him 
as near as may be & charge him for the expense 
incurred in doing so (ALDERSON, B.).—HAMLIN 
v. GREAT NORTHERN Ry. Co. (1856), 1 H. & N. 
408 5 26 L. J. Ex. 20 ; 28 L. dhe QO. S. 104 3 5 W. R 
76; 156 BE. R. 1261; sub nom. TTAMBLIN v. GREAT 
NORTHERN Ry. Co., 2 Jur. N. S. 1122. 

Se Saar :—<As to (), Consd. Hobbs v. L. & S. 
(1875), L. R. 10 Q. B. 111. As to (3) App rvd. 
i Blanche v. L. & N. W. Ry. (1876), P. 

Id. ri County Natural Gas & eel nie * aproll. 
ai A. 105. Refd. Bright v. Peninsular & Oriental 
ery N Sion Co. (1897), 2 Com. Cas. 106; Re Jewell’s 

SettImt., Watts v. Public Trustee, [1919] 2 Ch. 161. Gener- 

ally, Refd. Randall v. Roper (1858), 27 L. J. Q. B. 266; 

Lockyer v. International Sleeping Car & Kuropean Express 

Trains Co. (1892), 61 L. J. Q. B. 501. 

292. -]—I1 do not see how the existence of 
misconduct can alter the rule of law by which 
damages for breach of contract are to be assessed 
(BLACKBURN, J.).—-SIKES v. WILD (1861), 1 B. & S. 
587; 30 L. J. Q. B. 325; 5 L. T. 422; 7 Jur. N.S. 
1280; 121 EH. R. 832; affd. (1863), 4 B. & S. 421, 
lax. Ch. 

Annotations :—Consd. Addis v. Gre epnone C A 
488. Refd. Lock v. Furze ee de: Ets 
Engel v. Fitch aie Pao 3 qQ. 3B. 314: 
Francis (1870), I. - Cc. B. 295; Bain . 
(1874), L.R.7H.L.1 
293. 


i Aupts v. GRAMOPHONE Co., Lrp., 
No. 1, ante. 
2 


dismissal.]—-Maw  v. 


& Apia. 





ee Cc. 
PP. 4413 

“Godwin w, 

Fothergill 








Wrongful 
JONES, No. 127, ante. 
-.}—ADDIS v. GRAMOPIIONE Co., 








Lirp., No. 1, ante. 

296. Exceptions to rule.J——Apnis_ v. 
PHONE Co., Lrp., No. 1, ante. 

297. Breach of promise of marriage.|— 
HAMLIN v. GREAT NORTHERN Ry. Co., No. 291, 
ante. 

298. —— -|—Upon a motion for a new 
trial in an action for breach of promise of marriage, 
on the ground of surprise & excessive damages :— 
Held: ct. would not interfere with the discretion 
of the jury as to the amount of damages, unless 
there has been some obvious error or miscon- 
ception on their part, or it is made apparent that 
they have been actuated by undue motives. 

In this action, though in form ez contractu, yet, 
it being impossible from the nature of the case to 
fix any rule or measure of damages, the jury are 
allowed to take into their consideration all the 
circumstances. Provided their conduct is not 
marked by prejudice, passion, or corruptiony they 
are permitted to exercise an absolute discretion 
over the amount of compensation (WILLEs, J.).— 


GRAMO- 
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SmitH v. WOODFINE (1857), 1 C. B. N. S. 660; 
140 H. R. 272. 
Annotations :-—Folld. Berry v. Da Costa (1866), 7 r . a ws 

331. Consd. Finlay v. Chirney (1888), 20 Q. B 

299. .|—In_ estimating the ene 
for breach of promise of marriage where deft. has 
seduced, Piss the jury may take into consideration 
that pltf.’s prospect of marrying has become less 
by reason of such seduction, & the mortification 
to her feelings in ceasing to be a respected member 
of her family. The ct. will not interfere with the 
discretion of the jury as to the amount of damages, 
if they have not acted in error, or from miscon- 
ception, or from undue motives.—BERRY v. DA 
Costa (1866), L. R. J C. P. 331; Har. & Ruth. 
291; 385 1. J. C. P. 191; 12 Jur. N.S. 588; 14 
W. R. 279. 

Annotations :-—Apprvd. Millington v. Loring (1880), ; Q. B.D. 

190. Refd. Quirk v. Thomas, [1916] 1 

300. .|—The statement “of dine in an 
action for breach of promise of marriage stated the 
promise & breach, & alleged in paragraph 4 that 
pltf. relying on the agreement, permitted deft. to 
debauch & carnally know her, whereby deft. 
infected pltf. with a venereal disease :—Held: the 
allegation could properly be pleaded under Ord. 
19, r. 4. 

I am of opinion that both matters stat ed as 
facts in paragraph 4 might be properly given in 
evidence at the trial, as showing the particular 
mode in which deft. acted with respect to the 
promise & the breach; that the injury to pltf. 
was more grievous by reason of deft.’s mode of 
acting; & that the promise was broken in an 
aggravated manner which entitles the jury to 
consider his conduct in giving reine (BRETT, 
]...).).—-MILLINGTON v. LoriING (1880), 6 Q. B.D. 














190; 50 L. J. Q. B. 2143; 43 1. T. 657; 45 J. 2. 

268; 29 W. R. 207, C. A. 

‘Annotations dager Whitney v. Moignard erie 24 
Q. B.D. Refd. Lumb ». Toguinint (1884), 49 Il. T. 
7723 Wood ¢. Durham a tie 21 Q. B. D. 6013; Quirk », 
Thomas, isis }1K. B. Mentd. Rassam »v. Budge, 
1893] 1 Q. LB. 571. 

301. .J—In an action for breach of 








promise of marriage, not. only are damages always 
given in respect of the personal injury to plif., but 
also damages arising from & occasioned by the 
personal conduct of deft. IMvidence of the conduct 
of both partics is allowed to be given in mitigation 
or aggravation (LORD Esiiun, M.R. ae ”. 
CHIRNEY (1888), 20 Q. B. D. 04 ; ; 5671. J. Q. B. 
217; 58 L. T. 664; 36 W. R. 534, C. A. 

616, 


Annotations :—Refd. Quirk v. Thomas, [1916] 1 K. B. 
Mentd. Davies ». Hood ue), 88 L. T. 19; United 
beara v. Simpson, (1909) A. C. 383 ; Admiralty Comrs. 
v. S.S. Amerika, [1917] A. C. 38. 


302. .J—In such an action the injury 
is treated as a personal one, & damages are awarded 
in respect of the personal injury to pltf. occasioned 
by the personal conduct of deft. The conduct of 
both parties may be taken into account in assessing 
damages, & circumstances of mitigation or aggrava- 
tion may be given in evidence. Damages may be 
given of a vindictive & uncertain kind, not merel 
to repay pltf. for temporary loss, but to punish 
deft. in an exemplary manner (SWINFEN HKADY, 
L.J.).—QuiIrRK v. THomas, [1916] 1 K. B. 516; 
85 L. J. K. B. 519; 114 L. T. 308; 32 T. L. R. 


197, ©. A. 
Annotations :—Mentd. Yorke v. Yorkshire Insce. -» {1918] 
1K. Ae 129; Jackson 


B. 662: The Adama (1919), 88 L. J 

v. Anglo- -American Oil Co., [1923] 2 K. B. 6 
See, further, HUSBAND & WIFE. 

° Vendor of real estate failing to make 

title. )—FLUREAU v. THORNHILL (1776), 2 Wm. 
Bl. 1078; 96 E. R. 635. ere 


A notations : —Distd. kins v. Grazebrook 
‘BS & C. 31. Consd. MOP iwon v. Harman (1848), 1 Oe oh 











122 DAMAGES. 
Sect. 1.—Aggravation: Sub-sects. 1 & 2.) 307. —— Agent refusing to honour cash 
850. Folld. Pounsett v. Fuller ee See 17 C, B. 960. orders of principal—Although “acer in hand.|— 
Id. Sikes v. Wild 2G: ) 4 . Lock v. | LARIOS v. BONANY Y GURETY, No. 25, anie. 
Op L Distd. unwell o. Fiteh 


oe : : Ccued v. Fowler 
_R. 8 cae "249, That ee "hee been the 
subj ect of frequent comment: but it has been acted upon 
for so long that it must be taken to be law & to possess 
as I expressed it in Bain v. Fothergtll (No. 304, ti the 
force of an Act of Varliament at, (MARTIN, B.). prvd. 
Bain v. Fothergill (1874), L d. Wall v. 
City of London Real | Property. Co Co. (1874), L. R. 9 Q. B. 
249. abl d. Gas Light e Co. »v. Toms. f88y. 35 
Ch. D an v. Russell, [1909) 1K. B is ‘ 
ae Dante free v. Neha oi) 2 Rot 405: ivuroone 


Whaley, [1919] 1 olid. Keen v. Mear, 
(i020) 2 Ch. 574. Walhe er ¥v. MOOS (1829), 10 
C. 416 mace ae Lichfield (1833), 2L. J.C. P. 133 ; 

Pe cn & Greeny ch Ry. voor a (1 Pea is L. J. Ch. 

224; Godwin v. Francis (1870 ) fe . 295; Re 


Great Northern Salt & Chemical Wwatke Sars D. Fenwick 
ering 36 Sol. Jo 42; Dayv.S aoe ag 2 Ch. 320; 

Addis v. Gramop hone Co., en C. 488. Mentd. 
Baynes v. Lloyd, T1895] 2 Q. 


804. -]—Upon a en for the sale 
& purchase of a real estate, if the vendor, without 
fraud, is incapable of making a good title, the 
proposing purchaser is not entitled to recover com- 
pensation in damages for the loss of his bargain.— 
BAIN v. FOTHERGILI (1874), L. R. 7H. LL. 1483 43 
L. J. Ex. 243; 31 L. T. 387; 30 J. P. 228; 23 W. R. 
261, H. 1.3 affg. (1870), L. "R. 6 Exch. 59, Ex. Ch. 
Annotations -—Consd. Burrow v. Scammell (1881), 19 Ch. D. 
a Rock Portland Canient Co. Aue Wilson (1882), 52 
J. Ch. an Apld. Gas Light & Coke Co. v. Towse 
887), 35 C 9; Rowe v. London School Board 


eis 36 Ch. pe 619. Distd. Ig al Bristol Permanent 
3uilding Soc. poeels rete Ch. D. 390; Day v. 
Sin leton, (1809) 2 320. Consd. Jones ». erdiner, 
ae 2)1Ch.191. A pla. Morgan v. Russell, [1909] 1 K. 

Distd. Re Daniel, Danie) v. Vassall, (1917) 2 Ch. roe 
isray brooks A Whaley, pilus 1 K. 435; Goffin v. 








Houlder (1920), 90 L. J. Ch. 488. ont. ona Most; 
ee 2 Sim $74. ” Reta: Gray v. Fowle: (1873), L. R. 8 
vel v. City of London Real Property Co. 


(1874), L mn he OQ. 1B. 2405 He Higginy & Hitchman (1882), 
‘Coombs’ v. Cook (1883), C 

Re Hargroa vos & ph ee a : Contract (1880 <a ih. iN 

iy Lee wv. feo aa erty Wy 6G W. R. 884; Jtec Wilsons & 
tevens’ bare {1894] 3 Ch. 646; Baynes v. Lloyd, 

(rsgel 3 2Q. 1 . 610: Re Scott & Alvarez'r Contract, scott 
Alvarez, Tigo 1 Ch. 696; ; Pease v. Mer a 

2 Ch. 503; Holliwell v., hoe. [1906 ene 

Addis v. Gramophone Co., Mec’ CG. ne TGeindalt w. 

Nous ee 2 Ch. 487 arta. ith 1. Groen eyo: 

1c. P. dD. 92; Scieee. Synge (1893), 638 L. J. Q. B 

See, f urther, SALE OF LAND. 





805. Banker refusing to honour cus- 
tomer’s cheque—Although money in hand.j|— 
Manrzerti v. WriiiaMs, No. 21, ante. 











J—In an action against 
bankers for refusing to pay a trader’s cheques, 
they having at the time of refusal sufficient assets 
of the trader, the latter may recover substantial 
damages without proof of actual damage.—ROLIN 
v. STEWARD (1854), 14 C. B. 595; 23 L. J.C. P. 
148; 18 Jur. 586; 20. L. R. 959; 130 BE. R. 245; 
ay nom. Roman v. STEWARD, 23 L. T. O.S. 114; 


Annotations :-~--Consd. Yrehn v. Pt a re Bank of Liverpool 
(1870), on h. 5 Kxo rius v. Bonany y 
Guroty (1873), lL. te oP. O. allis Chlorine Syndicate 
v. Amorican Alkali Co. Tee iz T, R. 656 j V vilson v. 
United Counties Bank, (192 1A Re yd v 
aus haben ijud L. T 280; parce v. Wart (No. Wh (1003), 


; d. Re General South American Co. 
(1877), 47 L. J. on rcs 


moe. further, BANKERS & BANKING, Vol. III., 
p. 12. 


ee a ee ee ee ee 


aire IV. SECT. 1, SUB-SECT. | 2. 


General rule.}—In an action for 
ganault the jury is bound to consider 
all the circumstances which may 

vate the damages.—SLATER t. 

ras (1911), 16 B. C. R. 36.—CAN. 
.-—Injuries to property are 

nie visited with damages Preyer 
tioned to the actual pecuni 
sustained in the absence of o 
stances of 


TT Sipe I eS pee et Eg eee 


council br 





win- 


offensive matter, 
aggravation. — N eae v. 


2 
| 


VENNE (1916), 34 Ww. 
CAN. 


a. ppt wana 
8 ining sewage com 

on plaintiff's lands.}—If a eeateicat 

ings storm 

Itf.’s seule he is entitled to 


vated 
alages by reason of-the fac that the 
storm waters contain 


injury.—-HAISTEAD 1, 


See, further, AGENCY, Vol. I., p. 267. 


SuB-sEcT. 2.—IN TORT. 


In actions of libel & slander, see LIBEL & 
SLANDER. . 

808. General rule—Injury to  feelings.|— 
HAMLIN v. GREAT NoRTHERN Ry. Co., No. 291, 
ante. 

809. Pain &  suffering.] — MEDIANA 
(OWNERS) v. COMET (OWNERS, ETC.), THE MEDIANA, 
No. 9, ante. 

310. Circumstances of aggravation—Exercise 
of illegal powers by Secretary of sages ae ara 
v. Woop (1763), Lofft, 1 (preface); 98 BH. R. 489 ; 
sub nom. GENERAL WARRANTS CASE, WILKES v. 
Woop, 19 State Tr. 1153. 


Annotations :-—Refd. Feathers v. R. (1865), 12 L. T. 114. 
Mentd. Entick v. Carrington (1765), 19 State Tr. 1029. 


811. Insult.]—Trespass for getting pltf.’s 
daughter with child per quod servitium amisit :— 
Held: damages £50 not excessive, & a new trial 
would be refused. 

Actions of this sort are brought for example’s 
sake, & although pitf.’s loss may not really amount 
to the value of 20s., yet the jury have done 
right in giving liberal damages. If much greater 
damages had been given we should not have been 
dissatisficd therewith, pltf. having received this 
insult in his own house where he civilly received 
deft. & permitted him to make his addresses to his 
daughter (WILMOT, C.J.).—TULLIDGE v. WADE 
(1769), 3 Wils. 18; 95 BK. R. 909. 

Annotations :—Consd. Woodward v. Walton (1807), 2 Bos. & 
Pp. N. R. 476. Refd. peers v. Butterworth & 
Englefield, etc., [1920] P. 12 
312. .|—This ‘5 one of certain cases 

wherein it is difficult to draw any line aS to quantum 

of damages; one cannot trust one’s feelings in 
matters of this nature, particularly where circum- 
stances of aggravation are brought forward, & 
most of all such circumstances as levity & 
insolvence; I am not therefore at liberty to say, 
that on the case before them, the jury have given 

too much damages (RicHARDS, C.B.).—ELLIOTT v. 

NICKLIN (1818), 5 Price, 641; 146 EF. R. 719. 

318. J—If par ish officers cut off 
the hair of a pauper in the poor-house, by force, & 
against the will of such pauper, this is an assault ; 
& if it be done as matter of degradation, & not. 
with a view to cleanliness, that will be an aggrava- 
tion, & go to increase the damages.—FORDE vv. 
SKINNER (1830), 4 C. & P. 289; 2 Man. & Ry. M. C. 
294, N. P. 

$14, J—In an action for wilful 
negligence, the jury may take into consideration 
the motives of deft., & if the negligence is accom- 
panied with a contempt of pltf.’s rights & con- 
venience, the jury may give exemplary damages.— 


























KMBLEN v. Myers (1860), 6 H. & N. 54; 30 
a Ex.7]1; 2L.T7.774; 8 W. R. 665 ; 158 B. R. 


Annaatons :—Refd. Bell v. Mid. Ry. (1861), 10 C. B. N. 8. 
; Thompson v. Hill (1870), L L. R65 C. P. 564. 


ee ne ee atten 

















ie R. 413.— ConPN, ae ’ BY an R. ae S. W. 146; 


Phun mere tech- 
nical ” érregularity. ]1—In an scuot 


against for damages for wro 
arrest :—-Held : theugh there was a 





of aggravation— 


waters upon 


technical arity, the fact of such 
rreculeriy dad not entitle pltf. to 
sewage & damages.— WINER %. GAROIA 
causi increased (1908), 25 8. c. 576.—S. AF. 
ILLOUGHBY C, Seduction — Base  circum- 





Part IV.—AGGRAVATION AND MriTiaaTIon. 





815. ——.|—Where a wron act is 
accompanied by words of contumel abuse, the 
jury are warranted in taking that into their con- 
sideration, & giving retributory damages (BYLEs, 
J.).—-BELL v. Mipianp Ry. Co. (1861), 10 
C. B. N. S. 287; 30 L. J. C. P. 278; 4 L. T. 293; 
7 Jur. N. 8.1200; 9 W. R. 612; 142 BE. R. 462. 
Annotations :—Retd. Thompson v. Hill (1870), L. R. 5 C. P. 

564 ; Addis ». Gramophone Co., [1909] A. C. 488. Montd. 

Beckett v. Mid. Ry. (1867), L. R. 3 C. P. 82; Powell 

Duffryn Steam Coal Co. v. Taff Vale Ry. (1873), 29 L. T. 

575; Mott v. Shoolbred (1875), 44 L. J. Ch. 380; Mayfair 

Property Co. v. Johnston, [1894] 1 Ch. 508. 

816. Persistence in criminal charge.|— 
Trespass for breaking & entering pltf.’s dwelling- 
house may be well laid to have been done under a 
falsc charge & assertion that pltf. had stolen 
property in her house, per quod she was injured in 
her credit, etc., far that is laid only as matter of 
aggravation; & the jury may give damages for 
the trespass as it is aggravated by such false 
charge.—BRACEGIRDLE v. ORFORD (18138), 2 M. & S. 
77; 105 BR. R. 3ii. 
se Se :—Refd. Addis v. Gramophone Co., [1909] A. C. 


317. —— |—To an action of trespass 
for false imprisonment, deft. pleaded by way of 
justification that pltf. had committed a felony. 
At the trial, his counsel abandoned the plea, & 
exonerated pltf. from the charge :—Held: it was 
not a misdirection in the judge to tell the jury that 
the putting of such a plea on the record was a 
persisting in the charge, & was to be taken into 
account by them in estimating the damages con- 
tained in it.—-WARWICK v. FOULKES (1844), 12 
M. & W. 507; 1 Dow. & L. 638; 13 L. J. Ex. 109 ; 
2L. T. O.S. 331; 8 Jur. 85; 152 E.R. 1298. 








Annotations :-—Retd. Wilson v. Robinson (1845), 7 Q. B. 68; 


Caulfield v. Whitworth (1868), 16 W. R. 936. Mentd. 
Boileau v. Rutlin (1848), 2 Exch. 665 ; Simpson v. Robinson 
(1848), 12 Q. B. 511. 

318. Persistence in wrongful  act.] — 
Upon a declaration for breaking pltf.’s close, 
treading his grass, & hunting for game, & other 
wrongs :—Held : £500 were not excessive damages 
for a trespass in sporting, persevered in in defiance 
of notice, & accompanied with indecent & offensive 
demeanour.—MEREST v. HARVEY (1814), 5 Taunt. 
442; 1 Marsh. 139; 128 i. R. 761. 

Annotations :—Consd. Fielden v. Cox (1906), 22 T. L. R. 411. 

Refd. Price v. Severne (1831), 5 Moo. & P. 125; Whitwham 

v. Westminstcor Brymbo Coal & Coke Co., [1896) 1 Ch. 894. 

Mentd. Spence v. Rogers (1843), 12 L. J. Ex. 252. 

319. J—In actions for tort, the ct. 
will not interfere with the damages found by the 
jury, unless they appear to be grossly dispro- 
portioned to the injury sustained. 

Where a landlord caused considerable injury to 
the crops of his tenant by selling, felling & removing 
timber, without applying for leave to enter, & the 
jury assessed the damages at £300 :—Held: the 
ct. would not interfere, although the net value of 
the entire crops did not exceed £200. 

{ we were to hold that the jury are to be re- 
strained to exactly the amount of injury sustained 
by pltf., it would in effect be placing a wrongdoer 











upon precisely the same footing as one who enters 


the bond of caution & he raised a 
supplementary summons 
alleging that the conclusions of the 
first action were inadequate to afford 
These actions were 
tricd conjointly :—Held: 
da es according 
to sound discretion having regard to 
all the circumstances.—BaLL v, LONG- 
wary aaa 12 Sh. (Ct. of Sess.) 934. | 
—8C e 


stances. }—In an action for seduction :-— 
Held: in assessing damages the jury 
might consider the circumstances that 
the infant was living & in pltf.’s house. 
Py v. CONNELL, {[1919] 2 I. R. | due reparation. 


might assess the 





d. Assault — Breach of cau- 
fion bond.}—B., who had taken out 
letters of law burrows against L. a8 a 
consequence of which L. had had to 
find caution, was assaulted by L. H. 
raised an action of contravention of 
law burrows claiming the penalty in e. 





Nature of defence.}]-~In 
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with the owner’s permission. Besides, this was 

not the case of a single act of trespass, but of a 

series of trespasses persisted in day after day & for 

several weeks (MAULE, J.).—WILLIAMS v. CURRIE 

(1845), 1 C. B. 841; 185 I. R. 774. 

Annotation :—Refd. Humphrey v. Nowland (1862), 15 
Moo. P. C. C. 343. 

320. ——— Trespass — & infection of plaintiff's 
cattle with disease.|——-ANDERSON v. BUCKTON 
Meee 1 Stra. 192; 11 Mod. Rep. 308; 93 EF. R. 

67. 

Annotations :-—-Consd. Theyer v. Purnell, [1918] 2 K. B. 333, 
Refd. Daubney v. Cooper (1830), 10 B. & C. 830; Wright 
v. Hetton Downs Co-op. Soc. (1883), Cab. & Hl. 200. 
Mentd. Woodward »v. We ton (1807), 2 Bos. & P. N. R. 


321. - .]—Deft.’s sheep trespassed 
on pltf.’s land, where, in the course of a few days 
they developed scab, in consequence of which they 
were interned in a circumscribed area on pltf.’s 
land under a notice of detention given under the 
Sheep-scab Order, 1905, made in pursuance of 
Diseases of Animals Act, 1894 (c. 57), the notice 
extending also to sheep belonging to pltf. which 
had been in contact with the trespassing sheep. 
In an action by pltf. to recover damages for the 
trespass :—Held: pltf. was entitled to recover 
all such damages as were the natural consequence 
of the presence of deft.’s sheep on his land & as 
well after as before the date of the notice of 
detention.—THEYER v. PURNELL, [1918] 2 K. B. 














333; 88 L. J. K. B. 263; 119 L. T. 285; 16 
I, G. R. 840, D. C. 
322. & seduction.|—A father 


brought an action of trespass for breaking his 
house, & debauching his daughter, per quod 
servitium amisit. The jury gave a verdict for pltf. 
with £200 damages. On a motion being made to 
set aside this verdict because the damages were 
excessive :—Held: the rule would be discharged.— 
ae v. ALLCOTT (1787), 2 Term Rep. 166; 100 
7. R. 90. 

Annotations :—Refd. Stammers v. Yearsloy (1833), 10 Bing. 

35: Allen v. Flood, [1898] A. C. 1. Mentd. Anon. (1804), 

1 Smith, K. B. 333; Woodward v. Walton (1807), 2 

Bos. & P. N. R. 4763; Ditcham ”. Bond (1814), 2 M. & 8. 

436; Parker v. Bailey (1824), 4 Dow. & Ry. K. B. 215; 

Grinnell v. Wells (1844), 2 Dow. & L. 610; Newton v. 

Holford (1845), 4 L. T. O. 8. 358; Thompson v. Joss 

(1859), 29 L. J. x. 1. 

See, generally, MASTER & SERVANT. 

328. &  theft.|—Trespass for 
breaking & entering the dwelling-house of pltf. & 
taking away certain goods therein not alleging 
them to be pltf.’s goods. Plea not guilty by 
statute. The judge at the trial having directed 
the jury to find a verdict for pltf. with nominal 
damages, for the trespass to the house :—/feld.: 
pltf. was not entitled to damages also for the value 
of the goods, as they were not alleged to be the 
property of pltf. 

I am of opinion that pltf. is not entitled to a rule 
to increase the damages; he could not maintain 
an action for taking the goods, without proving 
that they were his property, but here there is no 
allegation that they belonged to him, nor any 
admission to that effect on the record (PARKE, B.). 
—PRITCHARD v. LONG (1842), 9 M. & W. 666; 1 


free terete ear etemet ieeet t Eeee 








tthe EE Pa Se ee oat eng ee we nee ee 


assessing damages for a tort the ct. 
is justified in taking into account as an 
aggravating circumstance the nature 
| of deft.’s defence.—-WHITAKER v. ROO, 
| eta v. Roos (1912), App. D. 92.-—— 


f damages 


the jury 


f.—— Malicious prosecution -— 
| Driviality of charge.)—Exemplary dam- 
ages may be awarded where deft. 
maliciously prosecuted pitf. for a 
trivial theft.—BEUKES v. RAArL, [1918] 
C. P. D. 168.—8. F 
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Sect. 1.—Aggravation: Sub-sect. 2. 
sect. 1, A. & B.] 


Dowl. N. 8. 883; 11 L. J. Ex. 306; 6 Jur. 562; 


152 KE. R. 281. 
Annaiton -—Moentd. Curlewis v. Laurie (1848), 12 Q. B. 


See Part V., Sect. 1, sub-sect. 2., post. 
Joint tort-feasors.]—Sce Part VII., Sect. 3, sub- 
sect. 4, post. 


Sect. 2: Sub- 





SEcT. 2.—MITIGATION. 
SuB-sEcT. 1.—In CONTRACT. 
A. In General. 


824. Question for jury.]—Hocusrer v. De LA 
Tour, No. 290, ante. 

825. Circumstances of mitigation — Negligent 
performance of contract by plaintiff.)—lf an 
auctioneer employed to sell an estate is guilty of 
negligence, whereby the sale becomes nugatory, 
he is entitled to recover any compensation for his 
Bervices from the vendor.—DENEW v. DAVERELL 
(1813), 3 Camp. 451, N. P. 

Annotations :-—Refd. Pike v. Wilson (1854), 1 Jur. N. 8. 59. 
entd. Souter v. Drake (1834), 3 L. J. K. B. 3i. 

326. Breach of promise of marriage.]— 
In action for breach of promise of marriage, if 
on the part of deft. it is proved that pltf. is a loose 
& immodest woman, & that he broke his promise on 
that account, it goes in bar of the action ; but if it 
also appear that, when he made the promise, he 
was aware of these circumstances, it is no defence. 
In such an action deft. may, in mitigation of 
damages, go into evidence that his relations dis- 
approved of the match; & if his father is an in- 
pe peent witness on account of his having 
employed the uttorney to conduct the defence, a 
witness will be allowed to prove that, he has heard 
the father express to deft. his dislike to the marriage. 
wo v. GREENWOOD (1824), 1 GC. & BP, 350, 





Annotations :—Mentd. Young r. Murphy (1836), 6 L. J. CP. 
1380; Hall ». Wright (1858), EK. B. & E. 746 > Beachey v. 
Brown (1860), FE. B. & FE. 796. 

See, further, HUSBAND & WIFR. 

Breach of warranty.|—A person who 

purchases a horse warranted sound, sells it again, 

& then repurchases it, cannot, on discovering that 

the horse was unsound when first sold, require the 

original vendor to take it back again. Nor can 
he, by reason of the unsoundness, resist an action 
by such vendor for the price. But he may give 
the breach of warranty in evidence in reduction of 
damages.—STREET v. BLAY (1831),2 B. & Ad. 456 ; 

109 EH. R. 1212. 

Annotations :—Consd. Allen v. Cameron (1833), 1 Cr. & M. 
832; Dawson v. Collis 1851), 10 C. B. 523. Refd. 
Chappel v. Hicks (1833), 4 Tyr. 43: Monde) v. Steel (1841), 
1 Dow). N.S. 1; Parsons v. Sexton (1847), 4 C. B. 899; 
Syers v. Jonas (1848), 2 Exeh. 111 ; Azémar wv. Casella 
(1867), L. R.2C. PL 4313 Bright v. Rogers, [1917] 1 K. B. 
917. Mentd. Gompertz e. Denton (1832), 1 Cr. & M. 207: 
Pateshall v, Trantor (1835), 3 Ad. & El. 103; Elliott v. 
Thomas (1838), 1 Horn. & H. 38; Sieveking v. Dutton 

1846), 3 C. B. $31; Murray v. Mann (1848), 2 Exch. 538 : 
oodgate v. Wetton (1854), 24 L. T. O. S. 158 ; Clarke wu. 
Dickson eee, 4 Jur. N. S. 832; Bannerman tr. White 
(ted?) 10 C.__B. N. 8. 844; Behn v. Burness (1862), 5 
- T. 670; Horsfall » Thomas (1862), 1 H. & C. 90; 
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825 {. Circumstances of mitination— 
segipet performance of contract by 
plainttif.J—In actions upon guantum 
meruit for work & labour, defective 
workmanship may be proved in miti- : 
gation of Samages-—SMrtH v. STRANGE © 
(1885), 2 Man. . R. 101.—CAN. 

827 1.——- Breach of warranty— 
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Plaintiff retaining article warranted. }—~ 
In an action of breach of warranty of 
machines :—Held: as pltf. retained the 
machines, defts. were entitled 
deduction from the damages to which 
| pitf, might be found entitled.—NEIss 
v. CANADIAN PoRT HURON Co. (1911), 
16 W. L. R. 542.—CAN, 


Negligence of solicitor 


DAMAGES. 


2C. P. 677; Kennedy v 


Azémar v. Casella (1867 ST begs Hell Pott 


Panama, etc., Mail Co. ( 
v. Hickson (1872), L. R. . P. 438; Phosphate Sewage 
Co. v. Baviion (1877), 6 Ch. D. 394; Re Green, & 
Balfour, Williamson (1890), 63 L. T. 97. 


828. Non-performance of part of contract 
by plaintiff..—A. contracted to sell & plant a 
quantity of trees on B.’s land, & also that he 
should & would, at his own costs & charges well & 
sufficiently keep in order the trees for two years 
after the planting & that such as should die during 
that period, should be replaced by him. In an 
action to recover the price :—Held: evidence of 
non-performance by A. of any part of the contract 
on his part was admissible in reduction of damages. 
—ALLEN v. CAMERON (1833), 1 Cr. & M. 832; 3 
Tyr. 907; 2 L. J. Ex. 268; 149 E. R. 635. 


J eae ° ; Il (1838), 4 Bing. N. C. 
Ansa Reta. a eced Bebolis { Bay )s fr Cc. , 523; Charles 

v. Altin (1854), 15 C. B. 46. 

329. Amount of costs of prior action— 
Included in present claim for damages.]—-The 
condition of a bond reciting a deed of dissolution 
of partnership between pltf. and I., was, that I., & 
deft., or one of them, should indemnify pitf. 
against the payment of the partnership debts & all 
costs, etc., & all actions to be brought in respect, 
thereof. To a declaration on this bond » which 
set out the condition, & a breach of it in non- 
payment of a debt duc from the partnership to M., 
who in consequence sued pltf. & I. for it :—Held : 
deft. could not show, in reduction of damages, that 
the costs of I.’s defence to the action brought by 
M., were much less than the costs incurred by pltf. 
—WHITE ». ANSDELL (1836), 1 M. & W. 348; 
Tyr. & Gr. 785; 5 L. J. Ex. 180; -150 EB. R. 467. 

330. Matter amounting to a bar to action— 
Wrongful dismissal.)}—To an action of assumpsil 
for discharging pltf. before the expiration of his 
service, the only plea was, payment of moncy into 
et. Held: deft. could not prove, in mitigation 
of damages, that he was justified in discharging 
pltf. on the ground of drunkenness. 

A defence which, if pleaded would be a bar to 
the action is not admissible in evidence in reduction 
of damages.— SPECK v. PHILLIPS (1839), 5 M. & W. 
279; 7 Dowl. 470; 8 1. J. Kx. 249, 277; 35. P. 
421; 151 BB. WR. 119. 

Annotation :-—Mentd. Watt v. Watt, [1905] A.C. 115. 

331. Breach by plaintiff subsequent to 
action.|—A. breach by pltf. of the contract sued 
upon, since action brought, cannot be pleaded or 
given in evidence in reduction of damages, to avoid 
circuity of action.—BARTLETT v. HoLMES (1853), 
13 C. B. 6380; 22 1. J.C. P. 182; 21 1. T. 0. 8. 
101; 17 Jur. 858; 1 W. R. 834; 10. L. R. 159; 
138 EB. R. 1347. 

—— Previous payment by drawer of bill of 
exchange—Action against acceptor.|—Sce BILus 
OF EXCHANGE, PROMISSORY NoTrEs, & NEGOTIABLE 
INSTRUMENTS, Vol. VI., p. 344, No. 2286. 

332. ——- Payment by defendant—Necessity for 
Specially pleading..—Payments to pltf., although 
not pleaded by deft., may be received in evidence 
in reduction of damages.—Swir.EyY v. JACoBs 
(1835), 2 Bing. N. C. 88; 70. & P. 33 4 Dowl. 
136; 1 Hodg. 214; 2 Scott, 157; 182 EB. R. 39; 
sub nom. JACOBS v. SHIRLEY, 4 L. J. C. P. 298. 
Annotations :—Consd. Richardson v. Roberts (1836), Tyr. & 

in i: igati } lity of plaints. 
to ‘et Ae oa tng ie jin be 
action against an ee, for negli- 
gence in permitting pltf. to complete 
& purchase when the title was defective 


| 
| the jury may reduee the damages on 
| the ground that portion of the interests 


























to a 


outstanding have been or can be got in 
Itf.—HARRIS  v. rena casas 


by 
(1902), 2S. R. N.S. W. 100.— 


Part I1V.—AGGRAVATION AND MITIGATION. 








Gr, 279, n.; Belbin v. Butt (1837), 2M. & W. 422. Refd. 
Goldamid v. Raphael (1836), 3 Scott, 385. Mentd. Brown 
v. Daubeney (1836), 1 Har. & W. 646. 

833. ——— J]—In assumpsit, pay- 


ments which do not amount to a bar to the action, 
but merely go to reduce pltf.’s demand, need not 
be specially pleaded, but may be given in evidence | 


in mitigation of damages, under a plea of non- | 


assumpsit.— LEDIARD v. BOUCHER (1835), 7 


C. & P. 1, N. P. 

Annotations :—Consd. Richardson v. Roberts (1836), 
Gr. 279, n. Refd. Goldsmid v. Raphael (1836), 3 
385 3 Wright v. Skinner (1836), Tyr. & Gr. 2 


334. -|] —Qu.: ee evi- 
dence of payment, either before or after action 
brought, is admissible in evidence in reduction of 
damages, the only plea being 20n-assumpsit.— 
RICHARDSON v. ROBERTSON (1836), 1M. & W. 463 ; 
4 Dowl. 742, n.; 5 Dowl. 82; 2 Gale, 80; Tyr. & 
Gr. 279, n., 762; 5 L. J. Ex. 163; 150 BE. R. 516. 
Annotation :—Refd. Wright v. Skinner (1836), 4 Dowl. 741. 

335. .J|—In an action of debt, 
where there is no plea of payment, deft. cannot 
give evidence of payment in reduction of damages. 
—BELBIN v. BuTtT (1837), 2 M. & W. 422; 5 Dowl. 
604; Murph. & Hf. 70; 6 L. J. Ex. 120; 1 Jur. 
479; 150 HK. R. 822. 

336. Profits made by plaintiff—Conse- 
quent on breach.]—Jic TyNE Tua & STEAMROAT 
FEDERATION Co., LTp. (1917), 142 L. T. Jo. 239. 

337. On other contracts.|—In an 
action for damages for breach of a contract to 
deliver raw material, whereby pltfs. were prevented 
from executing orders which they had obtained, 
evidence is admissible to show that pltfs. were in 
consequence enabled to execute other orders, 
whereby they made profits which might be taken 
into consideration in reduction of the damayes 
which they had sustained by defts.’ breach of 
contract. 

The person who sues for the breach of a contract 
such as this, i is entitled to be placed, so far as money 
is concerned, in as good a position as if the contract 
had been performed. He can, therefore, primd facie 
claim what would have been his profit. But he 
is none the less bound by another principle, which 
imposes on him the duty of taking all reasonable 
steps to mitigate the loss to himself consequent on 
the breach (LORD ITALDANE).—HILL & SONS v. 
SHOWELL (I2DWIN) & Sons, Lrp. (1918), 87 
L. J. K. B. 11063; sub nom. HALL (JOHN) & SON, 
Lip. v. SHOWELT. (EDWIN) & Sons, Lrv., 119 
[L.. 'T. 651; 62 Sol. Jo. 715, H. L. 

See, further, Part VII., Sects. 1 & 2, post. 

338. Collateral matters not considered—-Pay- 
ment received by plaintiff under Insurance policy.} 
—Plitf. sued defts. for damaging his ship by 


338 i. Collateral wnallers not con- 
sidered—Payment received by plaintiff: 
under insurance policy.j)—In an action 
for damages caused to pursuers’ 
vessel by collision with defenders’ 
vessel, the jury found for pursuers & 
assessed damages; but added to their 
verdict, that pursuers had already been 
pow £350 under a policy of insurance 


& 
tars 





























into 





respect of the damage sustained :— | uf 


show in reduction of damages that at 
whe time the agreement was entered 
he had delivered a quantity of 
logs to the pltf. as a part of the con- 
sideration for the bargain.—SMITH Vv. 
MILLIDGEH (1844), 2 Kerr. 408.—CAN. 
c. Non-delivery of goods — 
Whether potted making equal profit 
out of the sale of goods 
the goods ordcred.j—Where the 
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| collision :--Held: defts. were not entitled to 

' deduct from the amount of damages to be paid by 

| them a sum of money paid to pltf. by insurers in 
respect of such damage.— YATES v. WHYTE (1888), 
4 Bing. N. C. 272; 1 Arn. 85; 5 Scott, 640; 7 
L. J. C. P. 116; 132 EB. R. 793. 

| Annotations -—Folld. Bradburn v. G. W. Ry. (1874), 31 L. T. 


464. Consil. Jebsen v. Kast & West India Dock Co. (1875), 
L. R. 0; Simpson v. Thomson (1877), 3 A 
Cas. 27 d. 6ie: 


Ment d. Morgan . price (1849), 4 Exch. 

Kemp v. aides (1868) & S. 723; isickouban v. 

Jardine (1868), L. 36. p. P30: Stringer v. Zinglish 

& Scottish Marine Tasee, (1869), L. R. Q. 

Hall v. Nashville & Chattanooga Viailrond we (1871), 

27 L. T. 182; Midland Insve. v. Smith ira ae es B. 

561; Jamal v. Moolla Dawood Sona, It 16] 1 A. C. 175 ; 

Hill v. Showell (1918), 87 L. J. K. B. 1106. 

339. 
caused by defts.’ 
pltf. on an accidental insurance policy cannot be 
taken into account in reduction of damages.— 
BRADBURN v. GREAT WESTERN Ry. Co. (1874), 
Ia R. 10 Iexch. l 3 44 L. ae Ex. 9; 31 a T. 464 ; 
23 W. R. 48. 

Annotations ——-Consd. Jebsen v. Kast & West India Dock Co. 
ete); L. R. 10 C. P. 300; British Westinghouse Electric 
ren ecg oe. v. aynder etd. Klectric Rys. Co. of 
poudan, [1912] A oe 


. 403; The iediana tig0): 68 L. J. P. 26; ai 
Comrs. v. S.S. Amerika, [1917] A. C. 32: Bakor oD gioish 
oolla 








-|—In an action for injuries 
negligence, a sum received by 


Tho Meroe 


S.S. Co. (1921), 126 lL. T. a Mentd. Jamal ». 
Arahat ae ane 11916) 1 A.C. 175; Hall v. Showell (1918), 
See, f' mie INSURANCE. 

340. Profit made on substituted contract 
—By some of joint plaintiffs.|—In an action for 
breach of a contract for the quick discharge of a 
ship made with several persons jointly, where 
some of pltfs. had made profits by reason of such 
breach of contract which they would not otherwise 





| have made, through another ship in which thoy 


were interested having been substituted for the 
purpose for which the former ship was required :— 
Held: the amount of the joint damages could not 
be reduced by the profits so made by some of pltfs. 
individually.—JEBSEN v. KWAstT & West INDIA 
Dock Co. (1875), L. R. 10 C. P. 300; 44 1.. J.C. P. 
181; 32 L. T. 321; 23 W. R. 624 ; 2 Asp. M. L. C. 
505. 


Annotations :-~Reftd. The Marpessa, [1891] P. 4033 British 
Westinghouse Klectric & Manufacturing ce v. _Undergroun d 
‘ y 
“Mentd. "Jamal 
Hall v. 


of ana e (1912] A. C 
. K. Fag Feet 


Klectric Kys. Co. 
Tailors v. Kvans (1921), 91 L. J 
v. Moolla Dawood Sons, (1916] 1 175; 
Showell (1918), 119 L. T. 651. 


B. Duly of Plaintiff to mitigate Damages. 


341. General rule.| — Deft. promised to marry pltf. 
so soon as his, deft.’s, father should die. During the 
father’s lifetime deft. refused absolutely to marry 
pltf. Pltf. sued for breach of the promise, deft.’s 
father being still alive:—Held: the principle of 


wee, ties THN Reece ee op eemmenmanen teins eget eae 


claim :—dJIcld ; there could be no 
recovery for damage which might have 
been provented by reasonable efforts 
on deft.’s part. Deft. was bound, as 
oun as he discovered the defects 
coinplained of, to take the necessary 
Kteps to remody them, & could not 
recover anything for damages beyond 
what he would have sustained had he 








cee a a 





n Stock instead 
t purus that course.——-MAWHINNEY v, 


Held: pursuers were entitled to | measure of damages for a failure to | *ORTEOUS (1907), 17 Man. L. R. 184.— 
decree for the full amount of tho deliver goods is the loss of profit, CAN. 

damages assessed without deducting | which the buyer would have made 341 ii, —-—.]-~PItf. having received 
the sum paid under the insurance.— | py delivering hem under a contract | seed from deft., became aware while it 
Morison & MILNE v. BARTOLOMEO & {| which he had entered into, it is not | was growing that vetches were coming 
Massa eet 5 Macph. (Ct. of Sess.) | material that the buyer by deliverin up with it, but. did not inform deft. :— 


ae 39 Se. Jur. 474.—8COT. 

—— Detivery of logs as part 
consideration for a sum paid as the price 
of a mill.}—In an action for breach 
of a written contract, whereby deft., 
in consideration of £500 paid to him 
by pltf., agreed to convey to pitf. a 
mill at P., as soon as he obtained a 
grant thereof :—Held: deft. could not | 


under that contract other 
he had in stock has made as much 
peor as he would have made if there 

ad been no failure to deliver to him.— 
MUHAMMAD ULLAH 2. 
L. R. £8 Ind. App. 175.—IND. 


PART IV. SECT. 2, SUB-SECT. 1.—B. 
341 i. General rulc.}—In a counter- 


oods which Ileld: he could not recover damages 
for an injury which his own conduct 
was responsible for.—STKWART  v, 
ScuLTUORP (1894), 25 O. R. 544 


341 ili. .}~—In assessing damages 
for breach of contract a jury will take 
into account whatever pltf, has done 


—— 
e 


Birp (1921), 
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Sect. 2.—Mitigation: Sub-sect. 1, B.] 

Hochster v. De la Tour, No. 290, ante, was applicable 
to the case of such a promise to marry, & a breach 
of contract had been committed on which pltf. 
could sue. 

In assessing the damages for breach of perform- 
ance, a jury will‘of course take into account 
whatever pltf. has done, or has had the means of 
doing, &, as a prudent man, ought in reason to 
have done, whereby his loss has been or would 
have been, diminished (CockBuURN, C.J.).—FROsT 
v. KNIGHT (1872), L. R 7 Exch. 111; 41 L. J. Ex. 
78; 26L. T. 77; 20 W. R. 471, Ex. Ch. 
Annotations :—Consd. Roper v. Johnson (1873), L. R. 8 C. P. 

167; Credito Italiano v. Swiss Bankverecin (1916), a 

L. J. K. B. 1477 Foye. pounder (1919) 2 K. B. 

Reid. Brown v. Muller (1 Bra 2, .R.7 Exch. 319; Dunkirk 
Colliery Co. v. Lever (1879 Wo T. 633 ; Brace v. Calder 
(1895), 64 L. J. Q. B. 582; oth v. Tayson, Townsend i. 
Grant (1895), 73 lu . 1. 628; Michael v. ee (1902)1K.B 
482; Millett ». Van Heck, pi9ed) 2K. B. 369. Mentd. 
Cherry v. Thompson (1872), L. ht. 7 Q. B. 673; Metcalfe v. 
Britannia Ironworks Co. (1876), 1 Q. B. D. 613; Soc. 
Générale de ‘aus e Milders (1883), 49 L. T. 55; De Waal 

2 App. Cas. 141; Johnstone v. Millin: w 
MD. 460; Gueret. v. meres Neel ae 
633; Synge v. Synge, (1894) 1 Q. 

Re South African Trust & Finance (: '0., HE p. Hinselt 1396) 

74 L. T. 769; Ellis v. Pond, [1898 1 . B. 426; Palace 

Shipping Co. v. Caine, [1907 A. C. 386; Wilson v. Carnley, 

[1908] 1K. B. 729; Say idee v. ee (1810), 102 L. T. 811; 

Gurtia v. BLU. 2.’ T. tart ahs L. R. 353;  Veit- 

hardt & Hall »v. Hoyland (19 7), 86 L. 7 Ch. 604 ; Consorzio 

Voneziano di Armamento e N py parione v. Northumberland 

Shipbuilding Co. (1919), 88 L. J. K. B. 1194. 

342. .|—The damages for the breach of a 
contract to ac a goods for which there is no 
market, is the full amount of the damage actually 
sustained, the person who broke the cc:itract not 
being put to additional cost by reason of the other 
party not doing what he ought to do, as a reason- 
able man, & he on the other hand not being bound 
to do otherwisc than in the ordinary course of his 
business.--—-DUNKIRK COLLIERY Co. v. LEVER 
(1879), 41 L. T. 6338, C. A. 3 on appeal, sub nom. 
Evuis Leven & Co. v. DUNKIRK COLLIERY Co. 
(1880), 43 L. T. 706, H. L.3 previous proceedings, 
sub nom. DUNKIRK GoLaERy Co. ». LEVER (1878), 
9 Ch. D. 20, C. A. 
Annotations —Retd. Biddell v. HE. Clemens Horst (1911), 104 

L. T. 577; British Westinghouse Klectric & Manufacturin 

Co. v. (Underground Electric Rys. Co. of London, [1912 

A. ill v atte ay 87 L. J. K. B. 1106 ; 

Payzu »v. "dance (19198) 2 681; CTC CHL Us Gas 

& Drydock Co. v. Clan Line stoariaee 1921), 37 T. 

544. Mentd. Burrard v. Calisher (1882), 19 Ch. 

Cooke v. Newcastle & Gateshead Water Co. ( 

Q. B. D. 332; Walker v. ae pee) 22 Ch. 

Jones v. Andrews rear att 3; Ke Taylor, Turpin 

v. Pain (1890), 44 Ch. D. i28 ; 

348. dee a assessing damages for breach 
of contract the fundamenta basis is compensation 
for pecuniary loss naturally flowing rom the 
breach, but this is qualified by pltf.’s duty to take 
all reasonable steps to mitigate the loss consequent 
on the breach, & he cannot claim any part of the 
damage which is due to his neglect to take such 
steps. If the action which he has taken has 
actually diminished his loss, such diminution may 
be taken into account, even though there was no 
duty on him to act.—BRITISH WESTINGHOUSE 


TRUSTS 





L. R. 





or has had the means of doling & as a 
prudent man ought in reason to have 
done whercby his loss has been or 
rou ae been diminished.—FoLry 
v. MoItwsre (1916), 33 

we git mae 928, P. C.—CAN. 
$41 iv. .}—~One entitled to dam- 
ages is bound, as far as reasonably 
poeaiblé, minimise his  loss.— 
eee til © FERRING, [1917) 2 

W. W. R. 381.—CAN. 


Joss.—-CANADIAN 
TURING Co. 





186.—C 
1 vii. 





man to 





es v. -+-A pltf. who sues for 
damages must do in his power to | SAVANA_ GowD 
mitigate the loss.—COCKBURN v. | (1913), I. L 


& GUARANTEE Co. 
O. L. R. 396; 5658. C. I. 264. 


841 v .-}—In 
tract it ‘ts ptf. *a duty to minimise the 
oles MANUFAC- 


v. ADIAN 
praetor aaa Lie. (1931), 500. L. R. 


34 .J—In a breach of con- 
tract it is the duty of pitf. as a prudent 
take measures to reduce the 
damages as far . possible.—-K aARIBa- 


VEERA 
L. R. 36 Mad. 680.—IND. 


DAMAGES. 


Execrric & MANUFACTURING Co., LrD. v. UNDER- 

GROUND ELEcrric Rys. Co. oF LONDON, Lfp., 

[1912] A. C. 673; 811. J. K. B. 1132; 107 L. T. 

325; 56 Sol. Jo. 784, H. L. 

Annotations :—Apld. Hill ». Showell (1918), 87 L. J. K. 
1106; Payzu v. atrriw pte 9) 2 B. 581. 
Williams v. Agius, [1914] A 
Athens, Pinnock v. Same “1939 ) 

entd. Re King & Duveen, (1918) 2 . 32: 
as (918) 30 T. L. R. ee xP 

86 L B. Pg er acdth Oil &eC e Co. & 


1368 

tokadiow ‘Moreland, 11918) 2K. B. 771 
Brixham Fishing Smack rare re 1018), ee mole Jo. 
384; Westacott v. Hahn, [1918] ord 
». Newsum Sons (1920), 36 T. 1X re ‘815; " Ghninpsey 
Bhara ». Jivraj Balloo Spinning & Weav ving Co {1923} 
A. ©. 480; Kelantan Government v. Duff Development 
Co., (1923) A. C. 395. 
-J—It is undoubted law that a pltf. 
who sues for damages owes the duty of taking all 
reasonable steps to mitigate the loss conscquent 
upon the breach, & cannot claim as damages any 
sum which is due to his own neglect (LORD 
WRENBURY).—JAMAL v. MOOLLA DAWwoop, Sons 
& Co., [1916] 1 A. C. 175; 8 L. J. P. C. 293 
114 L. T. 13; 32 T. L. RK. 79; 6O Sol. Jo. 139, 

Cc. 
Annotations s—Consd. Hill v. Showell (1918), 87 L. ce .K. B. 

1106. Mentd. Lebcaupin v. Crispin, [1920] 2 K. B. 714. 

345. 


-.|—Plitis. & defts., who wae. both 
bankers, on May 25, 1914, made a contract whereby 
pltfs. sold to defts. roubles payable in St. Peters- 
burg on Aug. 31, 1914, against cash, British 
currency, in London. On ‘Aug. 6, 1914, war having 
meanwhile broken out, a moratorium proclamation 
was issued, under Postponement of Payments Act, 
1914 (c. 11), relating to payments which would 
become due & payable on any ‘day before the 
beginning of Sept. 4, 1914, in respect of any con- 
tract, made before that time, & it postponed pay- 
ment until Sept. 14, or until a month after the day 
on which the payment became due, whichever 
was the later date, & also provided for the payment 
of interest. Shortly before the postponed time for 
payment pltfs. informed defts. that they were 
ready to deliver the roubles, but defts. claimed to 
avail themselves of the proclamation, & postponed 
payment of the sovereigns. 

The moratorium was extended by two subsequent 
proclamations, the later of which provided that 
the month’s moratorium could only be obtained if 
within three days aftcr the date to which the pay- 
ment had already been postponed interest was 
paid up to that date. Very shortly after the 
second postponed date defts. paid over the 
sovereigns & pltfs. the roubles, the rouble at that 
time being worth less in terms of sovereigns than 
on the contract date :—Held: the contract did 
not come within the moratorium pfoclamations, 
& pltfs. were entitled to recover damages for breach 
of contract.—CREDITO ITALIANO v. Swiss BANkK- 
VEREIN (1916), 85 L. J. K. B. 14773 114 L. T. 
776; 32 T. L. R. 429, C. A. 

3846. ——.]—HIL1. '& SoNs v. SHOWELL (Epwin) 
& Sons, Lrp., No. 337, ante. 

347. J—At common law the owner of a 
ship while under a duty to act reasonably to reduce 
damages is under no obligation to destroy his own 


pant a 














-}+—A pitf. who sues for 
darinaies is bound ee take all reason- 
able steps to mitigate the loss conse- 
quent on the reach.—JAMAL 4. 
Mootita Dawoon, Sons & Co. (1916), 
L. R. 43 Calc. 493,—IND. 
341 ix. .}+—It is the duty of the 
sufferer by a breach at contract to 
take all legal steps to mitigate the loss 
consequent on the breach.—VICTORIA 
os & TRANSVAAL POWER Co., LTp. 
CONSOLIDATED LANGLAAGTE MINEs, 
Lp. (1915), a D. 1.—8. AF. 


h. Trespass to land— Loss of pigs 


a breach oe cae 


GENERAL | I. 
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Part IV.—AGGRAVATION AND MITIGATION. 


roperty to reduce the damages payable by the 
vrongdoer (SCRUTTON, I.J.).— oTtr STEAM 
‘0G Oo., Lrp. v. SHIPPING CONTROLLER, [1922] 1 
", B.127; 91 L. J. K. B. 294; 126 L. T. 158; 15 
sp. M. L. CO. 406, C. A. 

nnotations -—Mentd. Dominion Coal Co. v. Maskinonge 

8.S. Co., [1922] 2 K. B. 132; Federated Coal & Shipping 

Co. v. B., Marie. 2 K. B. 42; Moss S.S. Co. v. Board of 

Trade (1923), 40 T. L. R. 137. 

3848. Plaintiff not bound to enter into new con- 
ract—Fluctuating market.|—Deft. contracted 
ith pltf. to deliver to him a certain quantity of 
oods by instalments at several fixed times. Before 
r1e time for delivering the first instalment deft. 
‘ave pltf. notice of repudiation. Pitf. waited till 
re period had arrived for delivering the last 
astalment, & then bought in the market the same 
uantity of goods, & brought this action to recover 
ae difference between the contract price & the 
rice he had paid :—Held: pltf. was not bound to 
uy, or make a similar contract elsewhere, when he 
sceived the notice, & that the true measure of 
amages was the aggregate of the differences 
etween the contract price & the market price at 
1e several times fixed for delivery. 

It has been argued with much ingenuity that 
1e damages ought to be estimated at a Jower 
gure if it appear that when deft. announced his 
atention of not delivering, or at all events when 
1e first breach took place, & it became apparent 
iat the contract could never be performed at all, 
ltf. might have entered into a new contract to 
1e same effect as the old one for the months of 
ct. & Nov. on as favourable terms, & if pltf., on 
zaring he would never get delivery, was bound 
» go & obtain, if he could, the new contract 
aggested, then, no doubt, assuming that he might 
ave made such a contract, the damages ought to 
2 limited to his loss at that time. But there was, 
1 my opinion, no such obligation. He was not 
ound, to enter into such a contract, which might 
2 either to his advantage or detriment, according 
S$ the market might fall or rise (KELLY, C.B.).— 
3ROWN v. MULLER (1872), L. R. 7 Exch. 319; 
1L. J. Ex. 214; 271. T. 272; 21 W. RR. 18. 
‘nnotations :-—Apld. Roper v. Johnson (1873), L. R. 8 C. P. 

167. Consd. Roth v. Taysen, Townsend & Grant (1895), 

73 L. T. 628; Melachrino v. Nickoll & Knight, [1920] 1 

K. B. 693. Refd. Dunkirk Colliery Co. v. Lever (1879), 41 

L. T. 633; Peek v. gt (1887), 37 Ch. D. 541; Michacl 
v. Hart, [1902] 1 K. B. 482. 

849. A question of fact.|—The question what 
teps pitf. in an action for breach of contract 
hould take towards mitigating the damage is a 
uestion of fact & not of law.—Payzu, LTD. v. 
‘AUNDERS, [1919] 2 K. B. 581; 89 L. J. K. B. 17; 
211L. T. 563; 35 T. L. R. 657, C. A. 

850. Wrongful dismissal.]|—Defts., a partner- 
hip consisting of four members, agreed to employ 
Itf. as manager of a branch of their business for a 
ertain period. Pltf. entered into their service 
nder the agreement, but, before the period had 
xpired, two of the partners retired, & the business 
vas transferred to & carried on by the other two. 
“he continuing partners were willing to employ 
Itf. on the same terms as before for the remainder 
f the period, but he declined to serve them :— 
Teld: the dissolution of pore ae operated as a 
7vrongful dismissal of pltf. by defts. from their 
ervice, but inasmuch as pltf. might have obtained 
imilar employment upon similar terms from the 
wo remaining partners, he was only entitled to 
1ominal damages.—BRACE v. CALDER, [1895] 2 


eough overcrowding—Duty of plaintiff 
8.}—In an action 
»r damages for loss of pigs by reason 
t defts.’ ass upon pitf.’s land, 
y which he was prevented from | 





—-i1 0108S 





of his pigs 


| extending the boundaries of his ecrral : 
$f the obvious course for pitf. 
to adopt was to reduce the number 
to the number which he 
had kept in the previous year, in the | 
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Q. B. 253; 64 L. J. Q. B. 582; 72 L. T. 829; 59 

J.P. 693; 11 T. L. R. 450; 14 R. 473, O. A. 

Annotations :—Consd. Payzu v. Saunders, [1919] 2 K. B. 
581. Mentd. Jaeger’s Sanitary Woollen System Co. v. 
Motaed 1897 ; fu a a td j oO oe a neteen, Ogdens v. 
Bank ». Attwood, [1908] 1 Ch. 357.5 me 


See, further, MASTER & SERVANT. 

_ 851. Sale of goods—Refusal to deliver.]—Deft. 
in April agreed to sell & plifs. to buy 3,000 tons of 
coal, at 8s. 6d. per ton, to be taken during the 
months of May, June, July, & August. No coal 
having been taken by pltfs. in May, deft. wrote on 
May 31, desiring pltfs. to consider the contract 
cancelled. Pltfs. did not assent to this; but on 
June 11, deft. definitely refused to deliver any coal, 
& on July 3, pltfs. brought an action for this 
breach :—Held: in the absence of evidence on the 
part of deft. that pltfs. could have obtained a new 
contract on such terms as to mitigate their loss, the 
truc measure of damages was the sum of the 
differences between the contract price & the market 
price at the several periods for delivery.— ROPER v. 
JOHNSON (1873), L. R. 8 C. P. 167; 42 LI. C. P. 

65; 28 L. T. 296; 21 W. R. 384. 
Annotations :—Consd. Roth v. Taysen, Townsend & Grant 
(1895), 73 L. T. 628; Melachrino v. Nickoll & Knight. 
1920] 1 K. 3. 693, Refd. Tyers v. Rosedale & Ferryhill 
ron Co, (1875), L. R. 10 Exch. 195; Dunkirk Colliery Co. 
v. Lever (1879), 41 L. T. 633 ; Johnstone v. Milling (1886), 
16 o B. D. 460; Shaw’s Brow Iron Co. v. Birchgrove 
Steel Co. (1889), 6 T. L. R. 503; Be South African Trust & 
Finance Co., Hx p. Hirsch F396 , 74 L. T. 769: Michael 
v. Hart, (1902)1K. B. 482. entd. Bergheimv. Blaenavon 


Iron & Steel Co. (1875), 44 L. J. Q. B. 92; Sapwoll v. Bass 
(1910), 102 L. T. 811. 


352. Refusal to accept.|—TrepEGAr IRON 
& CoAL Co., Lrp. v. HAWTHORN BroTruErs & Co. 
(1902), 18 'T. L. R. 716, C. A, 

35 -|—Deft. in breach of his contract 
refused to accept two machines which he had hired 
from pltfs. for three years at a weekly rent. Pitf., 
whose business it was to let out machines, made no 
attempt to relet these machines. At all times 
material to this contract they had more than two 
machines in stock:—Held: the measure of 
damages was not the aggregate of the three years’ 
weekly rents, but, the amount of the weekly rents 
from the time when they became payable under 
the contract, that is the date when the machines 
were tendered, until the expiration of such rcason- 
able time as pltfs. would have required thercafter 
in order to relet the machines on hire, the cost of 
transport of the machines, & the commission to 
the agent who procured the contract if payable 
notwithstanding breach.-—BrRITISH AUTOMATIC Co. 
v. Haynzgs, [1921] 1 K. B. 377; 90 L. J. K. B. 
271. 

354. Anticipatory breach.]— When a con- 
tract for the sale of goods is repudiated by the 
purchaser before the time for delivery has arrived, 
the vendor, if he treats such repudiation as a 
breach & brings an action, must take rcasonable 
steps to mitigate the loss.—Rotu (L.) & Co., Lrp. 
v. TAYSEN, TOWNSEND & Co. & GRANT & GRAHAME 
(1896), 12 T. L. R. 2113; 1 Com. Cas. 306, C. A. 

— 5 C Iron & Coal] Co. v. Hawthorn 
Anton). 48 waa i me Mentd. Nickol) & Knight v. 

Ashton, Edridge, [1900] 2 Q. B. 298, 

355. J—Where there is an 
anticipatory breach by a scller of a contract to 
deliver at a fixed date goods for which there is 
a market, the true rule as to the measure of damages 
is that the buyer, without buying against the seller, 
may bring his action at once, but if he docs so his 




















same place, without Joss, & without 
the necessity of extending the 
boundaries of his corral.—MARSON ?. 
GRAND TRUNK PacrFic Ry. Co, (1912), 
20 WwW. L. R. 161.—CAN. 
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Sect. 2.— Mitigation: Sub-sect. 1, B.; sub-sect. 2. 
Sect. 3.] 


damages must be assessed with reference to the 
market price of the goods at the time when they 
ought to have been delivered under the contract. To 
this rule there is one exception for the benefit of the 
defaulting seller, namely, that if he can show that 
the buyer acted unreasonably in not buying against 
him, the date to be taken is the date at which the 
buyer ought to have gone into the market to 
mitigate damages.—MELACHRINO v. NICKOLL & 
KNIq@uT, [1920] 1 K. B. 698; 89 L. J. K. B. 906; 
122 L. T. 5645; 36 T. L. R. 143; 25 Com. Cas. 103. 
at ee ‘—Refd. Millett ». Van Heck, [1921] 2 K. B. 


856. |—Where the breach of the 
contract for sale is an anticipatory breach by 
repudiation before the time for performance has 
arrived, the measure of damages is the difference 
between the contract price & the market or 
current price at the time when the contract ought 
to have been performed, subject to abatement 
s0 far as the party claiming damages could have 
mitigated his loss.— MILLETT v. VAN HEEK & Co., 
[1921]2 K. B. 369; 90 L. J. K. B. 6713; 125 L. T. 
561; 37 T. L. R. 411, C. A. 

See, further, SALE OF Goons. 

857. Loading & discharging cargo.|—By a 
charterparty it was stipulated that a ship should 
proceed to L. with her then present cargo, & there 
take a'cargo of oats for L., at a freight of 2s. 8d. 
® quarter, six days being allowed for lading at L. 
Before the expiration of the six days, the freighter’s 
agent olfered the captain a cargo at 2s. 6d., & 
said, that the freighter’s broker would pay the 
difference. The captain refused to take anything 
not according to the terms of the charterparty :— 
Held: as the contract had not been broken by 
deft., the captain was not bound to accept this 
offer, but, if the contract had been broken by the 
freighter not putting any cargo on board within 
the six days, it would have been the captain’s 
duty to have taken a cargo at the most he could 
get, so that the damages to be paid by the freighter 
should be reduced as much as possible. —lLARRTES 
v. EpMonns (1845), 1 Car. & Kir. 686, N. PB. 

358. -J—In an action on a charterparty 
for not loading a cargo, the loading ports were R. 
or LB., & the captain, having been to R., & there 
received orders to go to B., three days’ sail, where 
no cargo could be obtained, & he was requested to 
go back to It. or elsewhere, in hopes of obtaining 
a cargo. He declined to do so, & remained 
inactive at HR. until the time for loading had 
elapsed :—Held: the Jury were not) bound to give 
pitf. the full amount of freight, but if they deemed 
the master’s conduct unreasonable they might 
diminish the damages on that account.—WLLSON 
v. Ticks (1857), 26 lL. J. Mx. 242. 


Annotations :-~—Refd. Payzu v. Saunders (1919). 35 T. LR. 


657. Mentd. Nichol rv. Bestwick (1858), 28 I. T. Ex. 4; 
Roth v. Taysen, Towusond & Grant (1895), 73 L. T. 628. 


859. —-—.]—A man may not increase damages 














PART IV. SECT. 2, SUB-SECT. 2. 


q. Duty of plaintiff to mitigate 
damages.|--The person damaged is not. 
ontitled to He by & let the damage 
result; he must take all reasonable 
ateps to prevent or diminish it as far 
as possible.—-O’CONNOR vw. RANK OF 


| 

| damages. 

| 
New SovuTn WALKS (1887), 13 V. L. R. | 


364 ii. ——- 


820.—AUS. 


864i. Circumstances of mitigation— 
Provocation.}-——In trespass for assault 
& battery, deft. offered in mitigation 
of damages, that pitf. had used very 
slanderous ecxpressions  concerni 
deft.’8 wife, whereupon he assaulte 


yrovocation. 


pltf. This evidence was refused, & 
the jury gave a verdict with £140 
The ct. set aside the verdict, 
to give an opportunity to clicit the 
whole circumstances of the transaction. 
pp v. LEWIS (1834), 3 O. 8. 385,.—- 





t 
| 
| 
-I—In an action 
of damages for assault, defender alleged | 
that pursuer had given him gross | 
Pursuer had made retice- 
fons on defender as if he were the 
father of a bastard :—Held : | 
provocation could diminish the dam- | 
ages.— FALCONER t. COCHRAN (1837), : 


DAMAGES. 


by unreasonable conduct. He is bound to act not 
only in his own interests, but in the interests of 
the party who would have to pay the damages, & 
he must therefore keep them down, so far as it is 
reasonable & proper, by acting reasonably in the 
matter (CHANNEL, J.).—SMAILES & SON v. HANS 
DEssEN & Co. (1905), 94 L. T. 492 ; 54 W. R. 471 ; 
10 Asp. M. L. C. 225; 11 Com. Cas. 74; on appeal 
(1906), 95 L. T. 809, C. A. 

360. .|—The owners of a ship chartered 
her to pltfs. for a particular voyage under a 
charterparty which stipulated for freight at the 
rate of 21s. per ton, & provided that in a certain 
event, which happened, pltfs. should be at liberty 
to cancel the charterparty. Pltfs. sub-chartered 
the ship to defts. for the same voyage at a freight 
of 28s. 6d. per ton. Defts., in breach of their con- 
tract, refused to load. The rate of freight obtain- 
able in the market for a similar ship at the date of 
the breach had fallen to 17s. per ton :—Held: 
as the contract related to the hire of a specific ship 
which pltfs. were entitled to get rid of at a saving 
to themselves of 21s. per ton, the measurc of 
damages was the difference between 28s. 6d., & 21s., 
& not the difference between 28s. 6d. & 17s., the 
market rate.—WEIR (ANDREW) & Co. v. DOBELL & 
Co., [1916] 1 K. B. 722; 85 L. J. K. B. 873; 115 
lL. T. 387; 13 Asp. M. L. C. 496; 21 Com. Cas. 
296. 

See, further, SUIPPING. 

361. Breach of promise of marriage.—lFkost 
v. KniGuT, No. 341, ante. 

See, further, WUsBAND & WIFE. 


~~ 





SuB-sEcCT. 2.—IN Torr. 

In actions of libel & slander.] 
SLANDER. 

362. Circumstances of mitigation—Precedents 
of exercise of powers.|—WILKES v. Woop (1763), 
Lotit, 1 (Preface); 98 KK. R. 489; sub nom. 
GENERAL WARKANTS CASE, WILKES v. Woop, 19 
State Tr. 1153 
Annotations :—Refd. Feathers v. R. (1865), 12 L. T. 

Mentd. Entick r. Carrington (1765), 19 State Tr. 1029. 

363. Poverty of defendant.]|—The ct. will 
not grant. a rule for setting aside an inquisition 
after judgment. by default, on the ground, that the 
under-sheriff directed the jury to consider the 
poverty of deft. in mitigation of damages.— 
JKINGSTON v. HAYCHURCH (1819), 1 Chit. 644. 

364. Provocation — To assault — By 
libel.|—In an action for an assault, defts., in 
mitigation of damages, were allowed to give in 
evidence a series of libellous articles, published 
respecting defts. in pltf.’s newspaper, one of them 
having been published on the day of the assault.— 
JUDGE v. BERKELEY (1825), 7 C. &. P. 371, n. 

365. -|—A. having 
written a novel, B. published a libel on A. & 
his family in the form of a critique on the novel, 
for which A. beat him. B. brought an action for 


See LIBEL & 





114. 
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364 iii. -J—In an action for 
damages for assault committed at a 
public mecting, where defender’s specch 
was interrupted by pursuer in an 
offensive manner:—Held: verbal 
provocation was cause for mitigation 
of damages.—THOM tv. GRANAM ree ee 
13 Sh. (Ct. of Sess.) 1129.—SCOT. 





k. Escape from sheriff— In- 
solrency of debtor.}~—In an action for 
a volun escape from the sheriff: 
—IHeld: eft. might show in miti- 
gation of damages the insolvency of 
the debtor.—KINLocH v. HALL (1865), 
! 25 U. C. R. 141.—CAN. 


verbal 


Part IV.—AGGRAVATION AND MITIGATION. 


the assault, & A. a cross action for the libel :— 
Held: in the action for the assault, the libel 
might be given in evidence in mitigation of damages, 
although it was the subject of another action; but 
that being so, deft. ought not to derive much 
advantage from it in diminishing the damages.— 
FRASER v. BERKELEY (1836), 7 C. & P. 621; 2 


Mood. & R. 3, N. P. 
Annotations -—Refd. Thomas v. Powell (1837), 7 C. & P. 

807; Pearson v. Lemaitre (1843), 5 Man. & G. 700. 

366. Damage by dog.J|—The owner 
of sheep in a field which had been worried by a 
dog, shot the dog when in another field at some 
distance off. In an action by the owner of the 
dog :—Held: deft. was not justified in the act of 
shooting, as it was not done in protection of his 
property. 

hough there could not be a verdict for deft., 
the habits of the dog might be considered in mitiga- 
tion of damages (ALDERSON, J.).—WELLS v. HEAD 
vo 4C. & P. 668; 2 Man. & Ry. M. C. 517, 








867. Reasonable & probable cause—Action for 
false imprisonment.]——-Evidence of reasonable 
suspicion of felony may be given in mitigation of 
damages in an action cf false imprisonment.— 
CHINN v. MORRIS (1826), 2 C. & P. 361; Ry. & M. 
424, N. P. 

Annotations :-—Refd. Linford v. Lake (1858), 3 H. & N. 276. 

Mentd. Perkins v. Vaughan (1842), 5 Scott, N. R. 881. 


868. .]—Trespass was brought 
against three defts. for assault committed in Bristol. 
Two of them were constables of Oxford and had 
come down & taken pltf. at Bristol, thus com- 
mitting the assault, on suspicion of his having 
stolen a horse belonging to the other deft. in 
Oxfordshire. The declaration set out all the 
trespasses to have been done without reasonable 
or probable cause. The two constables pleaded 
not guilty only :—Held: they might give the 
special matter in evidence in mitigation of damages 
to show that there was reasonable & probable 
cause. 

Semble: having acted out of their jurisdiction 
they were not entitled as constables under 21 Jac. 1, 
c. 12, s. 5, to give the special matter in evidence 
under the general issue as a defence of the tres- 
passes.— ROWCLIFFE v. MuRRAY (1842), Car. & M. 
513, N. P. 

369. Damage increased by plaintiff’s act.] 
——The true measure of damages in an action on the 
case against the sheriff, under Prisons Act, 1842 
(c. 98), s. 31, for the escape of a prisoner taken on 
& ca. sa. is, ‘‘ the value of the custody of the debtor 
at the moment of the escape; & no deduction is 
to be made on account of anything which plté. 


369 i. Damage increased by 
plaintiff's act.}—In an action for 
damages for dctention of cattle :— 
Held; pltf. was not ontitled as he could 
have had them at any time on sending 
for them & paying for the wintering.— 
STILL v. WATSON (1908), 7 W. L. R. 
466.—CAN. 


1. Whether evidence of 
general bad character—Action for mali- 
cious proscculion.)—Evidence of pitf.’s 

noral bad character is not a sible 
n mitigation of damages in actions 
for malicious prosecution.—FOWLER v. 
McARTHUR, 1 J. It. N. 8. 54.—N.Z. 

m. New building — Damage 
caused by imperfections in building 


























in aggravation 











may be pleaded—Seduction in breach 
of promise action.j-—-MORRIS v CHURCH- 
WARD (1913), 10 D. L. HR. 191. 


oO. Whether defendant's 
conduct as shown by his pleadings.|— 
An allegation in a statement of claim 
of damages 
** nltf. further relics upon the conduct 
of deft. as shown in his peeedner ”* was 
struck out as irrelevant. 


p. Admissibilit 

of—Malicious prosecution.J-—~Un the 
trial of an action for malicious prosecu- 
tion & false imprisonment, pitf. gave 
evidence that at the time of arrest the 
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might have obtained by diligence after the escape” : 
but, if pltf. has done anything to avate the 
loss occasioned by the sherifi’s neglect, or has 
prevented the sheriff from re-taking the debtor, 
the damages will be materially affected by such 
conduct.—ARDEN v. GOODACRE (1851), 11 C. B. 
371; 2 L.M. & P. 383; 20 L. J.C. P. 184; 16 
Jur. 776; 138 E. R. 516; sub nom. ARDING v. 


GooDACRE, 17 L. T. O. S. 158. 
Annotations :-—Refd. Hemming v. Hale (1859), 7 C. B. N. 8. 
487; Macrae v. Clarke (1866), L. R. 1 OC. P. 403. 


370. -}—Although pltf., in a suit for 
an injury done, really has a right of action against 
deft., the jury are entitled to look at all the cir- 
cumstances of the case, & at the conduct of both 
parties, & if they think that in going on with the 
action pltf. has acted in an obstinate & perverse 
manner, they may take that into consideration 
when estimating the damages.—DaAvis v. LONDON 
& NorRTH WESTERN Ry. Co. (1858), 32 L. T. O. S. 
148; 4 Jur. N.S. 1303; 7 W. R. 105. 

371. .J—A person who is suffering 
from the effects of an accident, in respect of which 
he is claiming damages, is not entitled to do 
everything that an ordinary person might reason- 
ably do. He need not act with perfect knowledge 
& ideal wisdom, but he cannot claim damages for 
such injuries as are really due to wanton, needless, 
or careless conduct on his own part. If, however, 
what he does reasonably & carefully augments the 
injuries, that may be regarded as a natural con- 
sequence of the accident (Lusu, J.).—JONES v. 
WATNEY, COMBE, REID & Co., Lrp. (1912), 28 
T. L. R. 396. 

Payments by executor de son tort.|—See 
ExEcurTors & ADMINISTRATORS. 

















Sect. 3.—PLEADING AND PRACTICE. 

See, generally, Part VII., post, ss. 1 & 2. 

In actions of libel & slander.|—See Linen & 
SLANDER. 

872. Matters in aggravation—Whether neces- 
sary to a ee ee which go only in 
aggravation of damages need not be stated in the 
declaration.—Piaot v. RockErs (1620), Cro. Jac. 
561; 79 EK. R. 481. 


Annotations :—Mentd. Mathews v. Spicer (1728), 1 Barn 
K. B. 57; Johnson v. Smith (1760), 2 Burr. 950. 


378. What may be _ pleaded—Matters 
admissible in evidence at trial—R. S. C., Ord. 19, 
r. 4.|—MILLINGTON v. LORING, No. 300, ante. 

— ——- —— -——.]—A_ paragraph in a 
statement of claim in an action for # libel published 














family d& friends.J—In an action for 
breach of promise & seduction, it is 
inisdirection to tell the jury that in 
estimating damages they might con- 
sider the feelings of pltf.’s family & 
fricndsa.— BELL v. GIBERSON (1899), 
30 N. B. Rh. 10,—CAN. 


r. Matters in mitigation — Breach 
of romise—Cross-examination of plain- 
this witnesses as to bad churacter o 
plaintiff.}— In an action for breac 
of promise of marriage, deft. is entitled, 
in mitigation of damages, to cross- 
examine pltf.’s own witness respecting 
the gencral bad character of ts 
McGreaor v. McARTHUR (18586), 5 
C. P. 493.—CAN, 


—CAN. 


that. 
—HALLREN UW. 


of evidence 


affected.}—In an action for damages — 
caused by e new Hulldiag’the amount | COR *bley Who wee not a party fate | s What may, be pleaded — Goade 
may be mitigated in respect of imper- | look for fees ’*:—Held: improperly | 7%! cana wubecnienh  Gocenlance pre: 
oe Oe ae ings Me, | odmitted.—Dowlana 0, | MCNEILLY ache hia pleading non-delwery in time, 
Dunl. (Ct. of Sess.) 363.—800T. ” (1879), 19 pean orgies seine ee | 3s ngte, it, is agreed, that, goods shail 
PART IV. SECT. 3. seduction—Whether misdirection to 0 fury subsequently to | the time 
n. Mattere in aggravation— What | —To consider feelings of plaintiff's | upon accep elivery, he saad set 


J.—VOL. XVII. 
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Seot. 8.—Pleading and Practice. Part V. Sect. 1: 
Sub-sect. 1.] 


TEA 


in a newspaper stated that deft. knew that the words 

published would be, & the same in fact were, repeated 

& published in other editions of the same news- 

paper :-—- Held: evidence of the facts stated in 

paragraph would be admissible at the trial, & 
therefore the po eerh was properly pleaded 
under above order & ought not to be struck out.— 

WHITNEY v. MOIGNARD (1890), 24 Q. B. D. 630; 

69 L. J. Q. B. 324; 6 T. L. R. 274, D. OC. 

375. Matters in mitigation—Necessity for plead- 
ing—Assault & battery.|—In trespass for assault & 
battery & not guilty pleaded, the jury are not at 
liberty to,take into consideration the circumstances 
of the assault & battery, with a view to reduce the 
verdict below the amount of the damage actually 
sustained, if those circumstances could have been 

leaded.— WATSON v. CHRISTIE (1800), 2 Bos. & P. 
24; 126 BE. R. 1248. 

Annotations :—Retd. Linford v. Lake (1858), 3 H. & N. 276; 
Watt v. Watt, [1905] A. C. 115. Mentd. The Lowther 
Castle (1825), 1 Hag. Adm. 384. 

376. To be admissible as evidence.]— 
In an action for a libel alleging that pltf., a 
theatrical critic, had endeavoured to extort money 
by threatening to publish defamatory matter 
concerning a deceased actress :—Held: (1) evi- 
dence of rumours before the publication of the 
libel ep . had committed the offences charged 
in it, & evidence of particular facts & circumstances 
tending to show the misconduct of pltf. as a 
theatrical critic, could not be admitted in reduction 
of damages; (2) assuming such e idence to be 
material, it was rightly rejected, for the particular 
facts & circumstances were not stated or referred 
to in the pleadings as required by R.S.C., Order 
19, r. 4.—Scorr v. SAMPSON (1882), 8 Q. B. D. 
491; 51 L. J. Q. B. 8380; 46 L. T. 412; 463. P. 
408; 30 W. R. 541, D. C. 

Annotations :—As to (1) Refd. Wood v. Cox (1888), 4 T. L. R. 
652; Soaife v. Komp (1892) 61L. J. Q. B. 615: Mangena 
v. Wright, [1909] 2K. B. 958. 48 to (2) Refd. Wood v. 
Durham (1888), 21 Q. B. D. 501. 








DAMAGES. 


ates 





877. —— J—Woop v. Cox (1888), © 
. T. L. R. 652; on appeal (1889), 5 T. L. R. 272, 
e A. * 


Annotations :-—Mentd. Moore v. Gill (1888), 4 T. L. R. 676; 
O’Connor v. Star Newspaper Co. (1893), 9 T. L. R. 233. 


378. What may be pleaded—Not matters 
relied on merely in mitigation—Not constituting 
defence to action.|—Pltf., a professional jockey, 
sued to recover damages for a libel charging him 
with unfairly & dishonestly riding the horses in a 
particular stable. Deft. pleaded a justification, & 
afterwards applied to amend his defence by adding 
a paragraph alleging that at the date of the publica- 
tion pltf. was commonly reputed to have been in 
the habit of unfairly & dishonestly riding horses 
in races, so as to prevent them from winning :— 
Held: as general evidence of pltf.’s bad reputation, 
if admissible, could only be given in reduction of 
damages, & not in answer to the action, the para- 
graph did not contain a statement of material facts 
on which deft. relied for his defence, within the 
meaning of R. S. C., Ord. 19, r. 4, or a ground 
of defence which must be raised under R. 8S. C., 
Ord. 19, r. 15, but was a denial or defence as to 
damages claimed or their amount, within the 
meaning of R. S. C., Ord. 21, r. 4, & therefore 
ought not to be pleaded, & leave to amend must 
be refused.—Woop v. DURHAM (EARL) (1888), 
21Q.B.D.501; 67L. J.Q. B. 547; 59 L. T. 142; 
37 W. R. 222; 4 7T. L. R. 778. 

879. —— Admissibility of evidence of — 
R. 8. C. O. 36, r. 87.)—-The common law rule as. to 
the admission of evidence in mitigation of damages 
as laid down in Scott v. Sampson, No. 376, ante, 
has not been altered by KR. S. C., Ord. 36, r. 37.-— 
MANGENA v. WRIGHT, [1909] 2 K. B. 958; 78 
L. J. K. B. 879; 100 L. T. 960; 25 T. L. R. 534. 
Annanon s—Mentd. Adam v. Ward (1915), 31 T. L. R. 


See, also, No. 376, ante. 
Payment by defendant—Must be specially 
pleaded.|—See Nos. 332-335, ante. 
Interrogatories.]|—Sce DISCOVERY, INSPECTION & 
INTERROGATORIES. 
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Part V.—Measure of Damages. 


Sect. 1.—GENERALLY. 
SuB-sect. 1.—In Conrract. 
Directness & remoteness.|—See Part III., ante. 


Aggravation & mitigation.|—See Part IV., ante. 
Particular instances.]|—See Sect. 2, post. 
up the non-delivory at the specified 
me in reduction of dam —_— 
MorraT vo. LUNT (1879), 18 N. B. R. 
673.-~OAN. 
t. 
gence.t~1h an action for 














injury 


rough the bursting of a water pipe le & C 
on A.’s premises to the goods of B. - tlication < i 
stored in an adjoining warehouse; | article was worthless : 
& plea of contributory negligence -— | sible,—OnURCH 1. 
Held: pleadable in mitigation of | §.¢. Rn. 442.—-CAN 


a. ——_ 





dam a ich ar & Co. v. PARK 
asi7y,. R. (Ct. of Sesa.) 18.—S800T. 


ee a ten oe oe 


damages.—Smitn v. DUnyam (1845), 
2 Korr. 630.—CAN. 


——— Worthlessness A 


recovered damages. A. 


subsequently sued C. for the 


—Held: admis- 
ABELL (1877), 1 | would 


A -!—-In an action of 
trespass for assault 


380. General rule.]|—-WILSON v. NEwport Dock 
Co., No. 109, ante. 


381. .|—The true measure of damages is 
the pecuniary amount of the difference between 
the position of pltf. upon the breach of contract & 








AUSTRALIAN SMELTING Co., Ltn. 0. 
BRITISH BROKEN HILL PROPRIETORY 
ren LTD. (1896), 22 V. L. R. 190.— 
380 ii, J—Five days after 
making a contract with pitfs., for tho 
manufacture of goods, to be delivered 
monthly for a period of twenty 
months, defts. notified pitfs., that they 
not carry out the contract. 
Pitfs. has incurred no expense :— 
Held: piltfs. should not be allowed 
as damages the full amount ‘of their 





rice 
offered evidence 
s that the 


fe Pa ree eaeae of nalter cannot, under the goneral issue, give expecte yey ue ae Vinato’ con: 
gum that .}—-A party in evidence, by way of mitigation of tingencies which might have hap- 
plead , payment of a largor sum may anv pas Would AiNGUNt Goo fatten: ened before the time for fulflment.— 
ve evidence of payment of a smaller . - NTARIO LANTERN . »% HaMILro 
ae in reduc ok of dam —_. | tion.—PusoLas ». HOLLAND (1841), | Brass MANUFACTURING Co. (1900), 


GOODERHAM v. CHALMERS (1844), 1 
UV, Cc. R, 173.~- CAN. 


Breach of warranty — 


.-— 





8 I. L. R. $33.—IR. 


| GC. ean 

Contributory negli- eee sued A. for breach of 
PART V. SECT. 1, SUB-SECT. 1. 
| 


27 A. R. 346.—CAN. 





380 ili. -]—In an action for 
breach of contract the ft 


measure Oo 

naoundness of article.j—In an action 3801. General rule.) —The truo | damages is the profit which piltf. 
for the price of fish, warranted sound | measure of eames ia the loss actually | might reasonably look for in Dertonnine 
deft. may give the unsoundness of the | sustained by a pltf. by reason of the | his contract, had he not been preven’ 
fiabh in evidence in mitigation of | non-performance of a  contract.— | from 80.— LOWE vt. 


doing 


Part V.—MEASURE OF DAMAGES. 


what it would have been if the contract had been 
erformed.— WIGSELL v. SCHOOL FOR INDIGENT 
tino, No. 402, post. 
382. ——. Manat: v. MACKINTOSH (1898), 
78 L. T. 750; 46 W. R. 580; 14 T.L. R. 468; 42 
Sol. Jo. 558. 


388. ——— Where other party makes good 
default. at own expense.|—HAMLIN v. GREAT 
NORTHERN Ry. Oo., No. 291, ante. 

° -]—The principle is, that if one 
party does not perform his contract, the other may 
do so for him as reasonably near as may be, & 
charge him for the reasonable expense incurred in 
so doing.—LE BLANCHE v. LONDON & NoRTH 
WESTERN Ry. Co. (1876), 1 C. P. D. 286; 45 
L. J. Q. B. 521; 34 L. T. 667; 40 J. P. 580; 
24 W. R. 808, C. A. 


Annotations :—~Consd. Erie County Natural Gas 
Co. v. Carroll, [1911] A. C. ¢ fd. G. 
Lowerfeld (1892), 8 T. L. R. 230; 








& Fuel 


. Pe 

Oriental Steam Navigation Co. (1897), 2 Com. Cas. 106. 
Mentd. Roberts v. . Ry. 877), 25 W. R. 323; 
Millen v. Brash (1881), 8 Q. B. D. 35; oodgate v. 
G. W. BY: (1884), 51 L. T. 826; McCartan v. N. E. Ry. 
(1885), 54 L. J. Q. B. 441; Fox v. Cambrian Rys. (1896) 
60 J. P. Jo. 745; Duckworth v. L. & Y. Ry. (1901), 84 
L. T. 774; Re Jewell’s Setthnt., Watts v. Public Trustec, 
[1919] 2 Ch. 161. 








385. .|—By agreement & conveyance 
executed in Apr. 1891, by pltfs. & one of two applt. 
cos., & afterwards in 1894 assigned to the other 
of them, pltfs., who carried on an extensive business 
of quarrying stone & burning lime on their property, 
sold, & the two cos. successively acquired, various 
gas leases, gas grants, & gas wells theretofore held 
by pltfs. These gas leases conferred on the holder 
the exclusive right to explore & drill the lands to 
which they related, but which were not demised 
thereby, for subterranean or natural gas which had 
been discovered to be useful both as an illuminant 
& as fuel, & to set up & use the necessary machiner 
for reducing the gas into their possession & control. 
The transaction included the following clause :— 
‘¢ It_is understood that the parties of the first part 
reserve gas enough to supply the plant now operated 
or to be operated by them on said property.” 
Shortly after the assignment of 1804 the assignee 
co. cut off the supply of gas theretofore enjoyed by 

lItfs. under the said reservation clause & refused 
urther supply; & pltfis. thereupon procured the 
gas required for their plant by the acquisition from 
independent sources of other gas leases & by the 
construction of works necessary to obtain the same. 

In an action for damages caused by the depriva- 
tion of gas against both cos.:—Held: the measure 
of damages recoverable by pltfs. was the cost of 
procuring the gas to which they were entitled & not 


| 
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the price at which the substituted gas when pro- 
cured could have been sold; & as they had sold 
the leases & works used in procuring the sub- 
stituted gas for more than they cost, they were 
entitled only to nominal damages.— ERIE CouNTY 
NATURAL Gas & FUEL Co., Lrp. v. CARROLL, [1911] 
- 105; 80 L. J. P. C. 59; 108 L. T. 678, 
‘Annotations s—Refd. British Westinghouse Electric & 


Manufacturing Co. v. Underground Electric Ry. of London, 
jo12 os rer i ; Hill v. Showell, Edwin (1918), 87 


386. Reasonable sum.]—Deft. in con- 
sideration of half a crown given him by pltf. 
agreed. to es pltf. two grains of rye on Monday 
folowing & so on every Monday double, by pro- 
gression, for one year :—Held: pltf. was entitled 
to reasonable damages for breach.—THORNBOROW 
v. Wurracre (1705), 2 Ld. Raym. 1164; 6 
Mod. Rep. 305; 3 Salk. 97; 92 HE. R. 270. 
Annotations :—Refd. Hall v. Wright (1859), E. B. & E. 765. 

Montd. Cockell v. Taylor (1852), 15 Beav. 103. 

387. Whatever prearranged terms 
—-If agreement not under seal.]|—-Whatever may be 
the terms of an agreement with regard to the sum 
to be paid on the non-performance of it, the party 
suing, if the agreement is not under seal, is entitled 
only to such damages as a jury, under all the 
circumstances, shall think fit to award. 

Whether the term penalty or liquidated damages 
be used in the agreement, a Bi who claims 
compensation for a default shall only be allowed 
to recover what damage he has really sustained 
(ABBOTT, C.J.).—RANDALL v. EVEREST (1827), 
20. & P. 577; Mood. & M. 41, N. P. 

Annotation :—Refd. Crisdee v. Bolton (1827), 3 C. & P. 240. 


388. ——— Sum fixed & agreed upon between 
the parties..—(1) There is a difference between 
covenants in gencral, & covenants secured by a 
penalty or forfeiture. In the latter case, the 
obligce has his election. He may either bring an 
action of debt for the penalty, & recover the 
penalty, after which recovery of the penalty, he 
cannot resort to the covenant, because the penalty 
is to be a satisfaction for the whole; or, if he does 
not choose to go for the penalty, he may proceed 
upon the covenant, & recover more or less than the 
penalty, toties quoties (LORD MANSFIELD, C.J.). 

(2) Where the precise sum is not the essence of 
the agreement, the quantum. of the damages may 
be assessed by the jury, but, where the precise 
sum is fixed & agreed upon between the parties, 
that very sum is the ascertained damage, & the 
jury are confined to it (LORD MANSFIELD, C.J.).— 
LowE v. Peers (1768), 4 Burr. 2225; 98 EK. i. 
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ENGINEERING Co. (1904), 37 N.S. R. 





profits.—Srovur & Co., LTD. tv. Woop- 


880 vii. ———.}—Damages for defts. 
326.—CAN. procure the breaking of contracts | ROFFE & Co. (1901), 20 N. Z L. lt. 
380 iv. In an action for include, in addition to damages | 506.—N.Z. 


breach of an agreement in writing :— 
Held: the measure of damages was 
the loss of pros which pltf. would 
have made if deft. had not broken his 
contract.— PROVINCIA 


Lu Fox Co. v. 
TENNANT (1915), 48 N. 8. R. 555.— 
CAN. 





ep TD. Vv. 
SERVICE, LTD. (1 
339.—CAN. 


ma 

which have been actually proved, also 
a further allowanco for such further 
damages as must have arisen b 
reason of defts.’ wrongful acts althoug. 
such damages may not have been 
pve eo TypPpE FOUNDRY 
> PUBLISHERS NEWS 


380 x. -}—If a party to a@ con 
tract, faila to perform his obligations 
in the manner stipulated in the con- 
tract he {[s Hlable for any damage 
ony. resilti to the other party 
from his breach of the contract.— 
LOEWENSTEIN v. ROBINSON (1913), 








4 380 v. -l—In an action claiming 920), 3 W. W. R App. D. 111.—8. AF. 

amage re : Reasonad 

pitfs. Zl z entitled Sea aesoven the 380 viii. ——.]—Tho measure of dam- ial eH t a ae Pe; Gone 
estimated loss directly & naturally | 908 Is the loss actually sustained by the | action for damages for breach of cone 
resul in the ordinary course of ecific breach complained ofp to the | tract the Pi a © di id et an 
eveuts from sellers breach of contract. | time of action brought; & the jury | What would under ordinary elroum- 


—BOCHNER v. SMITH (1916), 49 N.S. R. | cannot take 





into 


consideration the 


stances be fair remuneration for tho 
reach.—KI 


435.—OAN. ossible injury pltf. may have sustained | NG ov. IVANHOK (OLD 
Soe: ee ot | 28 Buch are not damages in | CORPN., Lp. (1908), 7 C. L. R, 617.— 
damages for breach of contract is rises stags te Soc pie a nee rade see piped 
determined by th 1 ; reach.-—-i ARKF. . 7 388 i. ——— Sum fired & agreed upon 
or conatructive, which Oho parting ee CART (1866), 17 I. C. J. R. 778.—IR. between parties.-—Where a sum is 


of the probable consequences of the 380 
& BONS Gon Lap. (Ide We 
189.—CAN, ere 
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ix, ———-.]—Subastantial damages 

are recoverable for breach of an e- 

ment, though such damages arise fron 
rospective & 


fixed by the contract pitf. need not 

rove his damage but tho measure of 
will be such sum.~-THOMP8ON 
(1868), 18 OC. P. 141.—CAN, 
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Sect. 1.—Generally: Sub-sect. 1.] 


ay 3 ne. on other grounds (1770), Wilm. 364, 
x. Ch. 
Annotations :—~As to (1) Conad. Wall _v. Rederaktiebolaget 

Lugsude, {1915} 3K. B. 66. Refd. Hurst v. Hurst (1849) 

4 Exch. 571. As to (2) Reta, Fletcher ». Dyche (1787), g 

Term Rep. 32; Astley vr, Weldon eee 2 Bos. & P. 346 ; 
Galaworthy v. Strutt Meee 1 Exch. 659; Mercer v. Irving 
(1858), 27 L. J. Q. B. 291. Generally, Mentd. Gibson 
%. Dickie (1816), 3 M, & 8. 463; Morley ©. Rennoldson, 
Morley v. Linkson (1843), 2 Hare, 570; Godfrey v. Hughes 
(1847), 5 Notes of Cases 409 ; Hilton's. Eckersley (1856), 

E. & B. 66; Hall v. Wright (1868), E. B. & E. 765 ; 
Davie v. Bomford (1860), 6 H. & N. 245; Legh »v. Lillie 
(1.860), 6. H. & N. 165; Newton v. Marsden (1862), 2 

ohn. & H. 356; Deverill v. Burnell (1873), 42 L. J. C. P. 

; Soothill Upper U. C. v. Wakefield R. C., (1905) 
Ch. 516; He Hewett, Eldridge v. Lies, (1918] 1 Ch. 458. 

389. Intention of parties.|—-To ascertain 
what are the damages payable on a breach of 
contract, it is to be ascertained what is the object 
of the contract contemplated ae the Pardee 
DUCKWORTH v. EWART (1863), 2 H. & C. 129; 33 
L. J. Ex. 24; 9 L. T. 297; 10 Jur. N. S. 214; 12 
W. R. 608; 159 E. R. 54. 

890. Contract to grant a lease—On forbearance 
to execute judgment—Value of  lease.|—Pitf. 
having recovered judgment against W., deft. 
promised that if pltf. would forbear to issue 
execution against W., she would, on or before a 
certain day, erect a house, & cause a lease of the 
same to be granted to pltf. Pltf. promised that 
such lease, when granted, should be in full satis- 
faction of the judgment. In an action against 
deft. for not erecting the house & causing the lease 
to be granted :—Held: the measure of damages 
was the value of the lease, & not the difference 
between the value of the judgment & the value 
of the lease.—STRUTT v. FARLAR (1847), 16 M. & W. 
249; 16L. J. Ex. 84; 153 BE. R. 1181. 

891. Contract to do one of two things—Loss by 
failure to do that least beneficial.|—-Where a man is 
bound by covenants to do one of two things, & 
does neither, there in an action by the covenantee, 
the measure of damage is in general the loss arising 
by reason of the covenantor having failed to do 
that which is least, not that which is most, beneficial 
to the covenantee (LORD CRANWORTH, L.J.).— 
ROBINSON v. ROBINSON (1851), 1 De G. M. & G. 
247; 21 L. J. Ch. 111; 18 L. T. O. S. 293; 16 
Jur. 255; 42 BH. R. 547, L. JJ. 

Annotations :-—Relfd. Re Campbell, Campbell ». Campbell 

poe 3 Ch. 468; McIiquham v. Taylor, [1895] 1 Ch. 53. 

entd. Morgan v. Morgan (1851), 14 Beav. 72; Knott v. 

Cottee (1852), 16 Beav. 77; Aspland v. Watte ee 

20 Beav. 474; Mortimore v. Mortimore (1859), 4 De G. & J. 

472; Bradley v. Cartwright (1867), L. R. 2 C. P. 611; 

Fisher v. Gilpin (1869), 38 L. J. Ch. 230; De Cordova v. 

De Cordova ay 4 App; Cas. 692; Cavendish r. 

Cavendish (1885), 30 Ch. D. 227; Re Christmas, Martin v. 

Lacon (1885), 30 Ch. D. 544; Re Massingberd’s Settimt., 

Re Clark's Settimt., Clark v. Trelawny (1889), 59 L. J. Ch. 

107; Re Godwin’s Settimt., Godwin v. Godwin (1918), 

87 L. J. Ch. 645. 

302. /—A declaration stated that 
pitf. having shipped certain goods to a place abroad 
drew against the shipment & entrusted the drafts 
to deft. for presentment, for reward to deft., on the 
terms that deft. should return the drafts if not paid 
after acceptance to pltf., or pay pltf. the amount of 
them, & that all conditions were performed, etc., 
necessary to entitle pitf. to a return of the drafts 
or to payment of the amount of them, yet deft. 
did not return the drafts nor pay the amount of 
them :—Held: the damages on the contract 
alleged in the declaration must be the amount of 
the ills. ; 

The contract as alleged in the declaration being 
a contract in the alternative, it might be per- 
formed by performance of either branch of the 
alternative at the election of deft., & therefore the 
damages might be the value of the bills, if of less 
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value than the amount for which they were drawn 

(Bovityt, C.J.).—DEVERILL v. BURNELL (1873), 

Pe 8 C. P. 475; 42 L. J. C. P. 214; 28 L. T. 

874, 

Annotations :—Refd. MclIiquham v. Taylor, (1895] 1 Ch. 63; 
Re National Standard Life Assce. vorpne (1911), 27 
T. L. R. 271; Abrahams v. Reiach (1922) 1 K. B. 477. 
Mentd. Dollar v. Blood Holman (1920) 36 T. L. R. 843. 


398. Non-payment of money—lInterest.|—No 
matter what the amount of inconvenience sustained 
by pltf., in the case of non-payment of money, the 
measure of damages, is, the interest of the money 
only (WILLES, J.).— FLETCHER v. TAYLEUR (1855), 
17 C. B. 21; 25 L. J. Cc. P. 65; 26 L. T. O. S. 
60; 139 EB. R. 973. 


Annotations :-— ld. Duckworth v. Ewart (1863), 33 L. J. Ex. 
24, nbs are : in rH ate 7 gcueur muse pe se 
spea only of an ordinary debt, for cannot a 
to a covenant to pay money (MARTIN, B.). Refd. British 
Columbia Saw-Mill Co. v. prerrage! 4 (1868), L. R. 3 C. P. 
499; pepvell v. Bass [1910] 2 K. B. 486. Mentd. Gee v. 
L. & Y. Ry. (1860) 30 L. J. Ex. 11; Wilson v. L. & Y. 

: . B. N. 8. 632; Wilson v. Newport Dock Co. 

(1866), 14 LL. T. 230; Hobbs v. L. & S. W. Ry. (1875), 

2L. T. 252; Gracie (Owners) v. Argentino (Owners), 

Tho Argentino (1889), 61 L. T. 706; Credito Italiano v. 

Swiss Bankverein (1916), 114 L. T. 776. 

As to interest under Civil Procedure Act, 1833 

(c. =); s.28, & damages in lieu of such interest.|— 


See MONEY & MONEY LENDING. 


304. Amount of money due.|—It is of 
course elementary that as a general rule the 
amount of damages for non-payment of money 
is only the amount of the money itself 
(ROWLATT, J.).—URQUHART LINDSAY & Co., Lrb. 
v. EASTERN BANK, Ltp., [1922] 1 K. B. 318: 91 
ae K. B. 274; 126 L. T.- 534; 27 Com. Cas. 
Annotation :— ae erity v. Ll a 23), 

ee 57 mental Prosperity v. Lloyds Bank (1923), 39 

895. Contract to lend money—Special contract 
to honour drafts out of moneys placed to credit— 
Substantial damages—Not merely principal & 
ee v. BONANY Y GuRETyY, No. 25, 
ante. 

396. ——— Loss sustained by breach —Sub- 
stantial or nominal cpr a ee ae proposed to H., 
the general manager of the M. & O. Bank, that 
the bank should advance him £8,300, to enable 
him to conclude a contract for the purchase of 
an unpaid vendor’s interest in a collicry. H. had 
authority to make the advance. An agreement 
between C. & the bank, providing for the loan of 
the money by the bank, & the mtge. of the interest 
in the colliery to be purchased to the bank to secure 
repayment of the loan & charges, was prepared by 
a solr. on H.’s instructions, & signed by C. H. 
then declined to make the agreement without 
consulting the directors, & obtained C.’s signature 
to a document to the effect that the agreement was 
subject to the approval of the directors. On the 
same day, after a meeting of the directors, H. told 
C. that the directors approved, & that the bank 
would advance the money. The agreement was 
never signed by any one on behalf of the bank. 
Subsequently H. told C. he ought to be more 
firmly bound to take the money from the bank, & 
induced him to sign a document to the effect that, 
in consideration of the bank’s agreeing to carry out 
the arrangements mentioned in the agreement, 
he agreed to pay, the bank charges named therein, 
whether the bank carried through the transaction 
or not. In fact, the directors did not approve of 
the agreement, & H. acted under the erroneous 
impression that they did. The bank refused to 
find the money, & C. was, in consequence, unable 





.to complete his contract :—Held : notwithstanding 


it was an agreement to lend money, C. was, under 
the circumstances, entitled to substantial, & not 
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merely nominal damages.—MANCHESTER & OLD- 
HAM _ Lrp. v. Coox (W. A.) & Co. (1888), 49 
L. T. 674. 

897. ——- —— -J]—On a contract to make 
a loan of money, the measure of damages is the 
loss sustained by the breach, & the damages may be 
merely nominal. For instance, if A. agrees to lend 
B. £100 at interest for a week, & makes default, & 
B. within a few minutes after the time at which the 
£100 ought to have been lent, obtains from his 
bankers a loan of £100 at the same rate of interest 
& for the same period of time, the damages would 
be merely nominal (CuHiTry, J.).—WESTERN 
WaaGon & PROPERTY Co. v. WEstT, [1892] 1 Ch. 
271; 61 L. J. Ch. 244; 66 L. T. 402; 40 W. R. 
182; 8 T. L. R. 112; 36 Sol. Jo. 91. 


Annotations :—Refd. May v. Lane (1894), 43 W. R. 58; 
South African Territories v. Wall 





n, (1897]1 Q. B. 692; 
Erie County Natural Gas & Fuel Co. v. Carroll, (1911) 
A. C. 105. Sol. Jo. 733 ; 


Mentd. Blake v. Halse (1892), 36 
Torkington v. Magee, [1902] 2 K. B. 427. 


See, further, MoNEY & MONEY LENDING. 

Agreement by banker to accept bills—Bills dis- 
honoured after acceptance—Liability of acceptor for 
charges paid.]|—-See BANKERS & BANKING, Vol. III., 
p. 296, No. 942 et seq. 

398. Agreement to subscribe for debentures—. 
Actual loss caused by breach—Not amount of un- 
paid instalments.|—The rule that specific per- 
formance cannot be granted in respect of a contract 
to lend money sep ie to a contract to lend to a 
co. money, payable by instalments, upon the 
security of debentures to be issued by the co. 
Where the lender makes default in payment, the 
moneys due for unpaid instalments do not con- 
stitute a debt to the co., & the co. are only entitled 
to damages for the actual loss caused by the breach 
of contract.—SouTH AFRICAN TERRITORIES v. 
WALLINGTON, [1898] A. C. 309; 67 L. J. Q. B. 
470; 78 L. T. 426; 46 W. R. 545; 14 7. L. R. 
298; 42 Sol. Jo. 361, H. L. 

Annotations :—Refd. Jarrah Timber & Wood Paving Corpn. 

v. Samuel, (1903) 2 Ch. 1; Kuala Pahi Rubber Estates v. 


Mowbray (1914), 111 L. T. 1072; Re Smelting Corpn., 
Seaver v. The Co., [1915] 1 Ch. 472. 


399. —— Difference between rate of 
interest offered & that actually paid—-Not amount 
of money promised as loan.]|—-BAHAMAS (INAGUA) 
SISAL PLANTATION, LTD. v. GRIFFIN (1897), 14 
T. L. R. 139. 

400. —-—- General not merely nominal damages.] 
—Defts. agreed with pltf. syndicate to purchase 
debentures of pltf. syndicate. Defts. failed to 
carry out the agreement :—Held: pltf. syndicate 
was entitled to recover from defts. general, & not 
merely nominal, damages, for deft.’s breach of 
contract.—WaALLIS CHLORINE SYNDICATE, LTD. v. 
AMERICAN ALKALI Co., Lrp. (1901), 17 T. L. R. 
656; 45 Sol. Jo. 654. 

401. Contract to sink pit in search of coal— 
Loss of opportunity of finding coal.]—Defts. 
covenanted with pltf., that if he would surrender 
to his lessor a certain lease, they would within 
two years, or within such period as should be 
agreed in a new lease, which the lessor had agreed 
to grant to them, sink upon the demised premises 
& pit to the depth of 130 yards in search of coal, & 
in case a marketable vein of coal should be reached, 
pay to pitf. £2,500. Pltf. having sued defts. for a 
breach of this covenant gave evidence to show that 
if defts. had sunk the pit, marketable coal might 
have been found :—Held: pltf. was entitled to 
more than nominal damages, & the true measure 
of damage was the amount which he had lost by 
being deprived of the opportunity of findi 
marketable coal.—PELL v. SHEARMAN (1855), 10 
Exch. 766; 156 E. R. 650. 

Annotations :—Consd. Wigsell v. School for Indigent Blind 
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1882), 8 Q. B. D. 357. : 
$0. #319 Refd. Joyner v. Weeks, [1891] 


See, further, Mines, MINERALS & QUARRIES. 

402. Covenant to build dividing wall—Not cost 
of building—JInjury to land.|—The grantees of cer- 
tain land had covenanted with the grantor, since 
deceased, that the land, except as to the entrance 
to be made by them towards an intended new 
road, should be & be kept enclosed on all the sides 
abutting on the land of the grantor with a brick 
wall seven feet high. The grantees not having 
erected a wall in pursuance of the covenant, an 
action was brought against them by the exors. & 
devisees of the grantor for damages for the breach 
of covenant. It appeared that, in the events that 
had happened, the value of the adjoining land of 
pltfs. was not decreased by the non-erection of 
the wall to anything like the amount which it 
would have cost to build the wall:—Held: the 
true measure of damages being the pecuniary 
amount of the difference between the position of 
pltfs. upon the breach of contract &, what it 
would have been if the contract had been per- 
formed, under the circumstances of the case the 
amount that it would cost to build the wall was 
not the correct measure of the damages.— WIGSELL 
v. SCHOOL FOR INDIGENT BLIND (1882), 8 Q. B. D. 
357; 51 L. J. Q. B. 380; 46 L. T. 422; 30 W. R. 
474, 

Annotations :—Apld. Marshall v. Mackintosh (1898), 46 
W. R. 580. Refd. Joyner v. Weeks, [1891] 2 Q. B. 31. 
408. Contract to allot land—-Highest value 

acquired by land.]—JIn an action brought by 

way of petition of right against the Colonial 

Govt. for not granting an allotment of land 

pursuant to contract, it was proved that the 

governor, in order to induce D., to settle there, 

promised him a grant of land at W., & that D. 

gave up his claim to an allotment at W. in 

consideration of a promise to grant an allotment 
at H., which latter was not carried out :—Held: 
the measure of damages for breach of such a con- 
tract is the highest value which such land as had 

not been allotted had acquired.—-ROBERTSON v,. 

DuMARESQ (1864), 2 Moo. P. C. C. N. S. 663; 3 

New Rep. 587; 10 L. T. 110; 13 W. R. 280; 15 

K. R. 827, P. C. 

404. Transfer of securities pledged — Sub- 
stantial damages if pledge in hands of second 
pawnee—Or owner prejudiced by delay in redemp- 
tion.|—To a declaration in detinue for debentures, 
deft. pleaded that before the alleged detention 
pltf. deposited the debentures with S. as security 
for the repayment at maturity of the bill of 
exchange indorsed by pltf., & discounted by S., & 
upon the agreement that S. should have power to 
sell or otherwise dispose of the debentures if the bill 
was not paid when it became due; that the bill 
was not paid, but was dishonoured; that before 
the alleged detention & the commencement of 
this suit S. deposited the debentures with deft., to 
be by him kept as a security for & until the repay-~ 
ment by S. to deft. of certain sums of money 
advanced by him to S. upon the securities of the 
debentures, which sums of money have been & 
remain wholly unpaid to deft:—Held: the 
transfer of a pledge under such circumstances 
amounts only to a breach of contract, upon which 
the owner may bring an action for nominal damages, 
if he has sustained no substantial damage, or for 
substantial damages if the thing pledged is damaged 
in the hands of the second pawnee, or if the owner 
has been prejudiced by delay in not having the 
thing delivered to him on tendering the amount 
for which it was pledged.—DoNALD v. SUCKLING 
(1866), L. R. 1 Q. B. 685; 7 B. & S. 783; 35 
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Sect. 1.—Generally: Sub-secls. 1 & 2.] 


L. J. Q. B. 282; 14 L. T. 772; 30 J. P. 5653 12 
Jur. N. S. 7905 3 15 W. R. 13. 
Annotations :—Refd. Halliday v. H igate (1868), L. R. 3 Exch. 
299; Mulliner v. Florence (1878), 3 Q. B. D. 484; 
Liddeil (1895), 2 Mans. 212. Mentd. We ey 

(1868), 18 L. T. 523; Burdick v. Sewell (1883), eo: B. D. 
63; Deverges v. Sandeman, Clark, (1902) 1 . 579; 

Ponsford, Baker v. Union of London & Smiths Bank (1906) 

75 Ll. J. Ch. 724; The Odessa, The Woolston, [1916 

1A. 0.145; Whiteley v. Hilt, {1918} 2 K. B. 808. 

See, further, PAwNs & PLEDGES. 

405. Covenant not to carry on business—Injury 
suffered by assignee of covenantor.|—Defts. 
assigned to pltf. a business they carried on in 
partnership on certain premises. In the deed of 
assignment they covenanted not to carry on the 
business within a certain area, nor to do any act, 
whereby pltf., his exors., administrators, or assigns, 
or any other person or persons, claiming or to 
claim under him or them, should or might be 
injured or damnified in the trade or business. 
Subsequently pltf. assigned to A. & B. “the 
business in its entirety & the goodwill thereof as 
carried on by pltf. upon the premises,’”’ & engaged 
that he would not, after the transfer of the said 
business, carry on a similar business within a certain 
area. There was not, however, any express 
assignment of the benefit of defts.’ covenant to 
A. & B., but the memorandum containing the 
terms of the assignment stipulated that all proper 
deeds & documents should be prepared & signed 
by the necessary parties. After the assignment 
to A. & B. defts. committed a breach of their 
covenant with pltf. by carrying on }-usiness within 
the specified area :—Held: pltf. was entitled to 
recover substantial, & not merely nominal damages, 
as a trustee for A. & B., his assigneces._-WRIGHT v. 
CHAPPELL (1869), 20 L. T. 369; 17 W. R. 655. 

406. Contract for sale of business—Market 
value unascertainable.|—In a breach of contract 
where a vendor is entitled to recover nothing as 

urchase-money, but is entitled to compensation 
or the loss & injury he has sustained by the breach 
of contract, the measure of the damage is the 
difference between the price fixed by the contract 
& the market value at the time of the breach. 
But when the market value is unascertainable, & 
a serious loss & injury is proved, the ct., acting 
on the principle that no wang done is to remain 
without redress, awards substantial damages. 
Such damages must not be greater in amount than 
the amount the vendor would have been entitled 
to under the contract if it had been punctually 
carried out.—Re LarFrirre & Co., FFITTR’S 
Cuarmm (1874), 283 W. R. 8793; subsequent pro- 
ceedings (1875), 10 Oh. App. 316. L. JJ. 

407. Contract to devise house for life—Value of 
contingent life estate.|—-A., as inducement to B. 
to marry him, promised in writing to leave a house 
to her for life. B. consented & married A. A. 
conveyed the house by deed to a third party :— 
Held: as A. had put it out of his power to perform 
the contract, an immediate right of action accrued 
to B. & the measure of damages was the value of 
the possible life estate to which B. would be entitled 
if she survived A.—SYNGE v. SYNGE, [1894] 1 


Webb v, Whinn 


Q. B. 466; 63 L. J. Q. B. 202; 70 L. T. 221; 58 
J. P. $306; 42 W. R. 809; 10 T. L. R. 194; 9 
me 265, C. A. 


nnotations -—Reld. Re Cavendish Browne’s Settimt. Trusts 
Horner v. Rawle (1918), 61 So). Jo. 37. Mentd. Central 
Trust & Safe Deposit Co. v. Snider, [1916] 1 A. C. 266. 
408. Contract to give option on shares of com- 
pany—Sale of assets of company—Price paid by 
ae company.}— Where a co. having agreed 
give to certain persons an option or call upon 
certain of its shares at a specified price per share, 


Cox v. 
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extending to a particular date, subsequently & 
before the expiration of the supa period 
entered into a contract with another co. for the 
sale é& transfer of its assets to that co., thereby 
causing a breach of the contract creating the 
option :—Held: -in estimating the damages, if 
any, sustained by the option holders by reason of 
such breach of contract, the price paid for the 
assets by the purchasing co. ought alone to be taken 
into account, & not the assets comprised in the 
contract with that co.—Re SouTH AFRICAN TRUST 
& FINANCE Co., Lrp., Ez p. Hiescu & Co. (1896), 
hy L. T. 769; 12 T. L. R. 493; 40 Sol. Jo. 599, 
A 


409. Contract to divide net profits & lump sum 
—Liquidation of company—Loss of share of lump 
sunt —tA Mar. 1902, the I. Co. offered a bonus to 
those who would enter into exclusive relations with 
it. Deft. co. issued in reply its bonus scheme, & 
on May 24, 1902, pltf. signed it. By this contract 
pltf. agreed not to sign the I. bonus scheme or any 
other similar scheme containing any condition 
which would prevent him from buying, etc., 
deft.’s goods or the goods of any other manufacturer. 
Deft. co. on its part undertook for four years to 
distribute among such customers as purchased 
direct from the co. its entire net profits on the goods 
sold by it in the United Kingdom, & in addition 
to distribute during the four years commencing 
Apr. 2, 1902, the sum of £200,000 per annum. 
Deft. co. in nine months made a trading loss of 
nearly half a million sterling. On Sept. 27, 1902, 
deft. co. sold its business to the I. Co., & then went 
into voluntary liquidation. In Dec. 1902, after 
this purchase, pltf. signed a bonus agreement of 
the I. Co. which differed from their bonus agree- 
ment of Mar. 1902, in that it contained no clause 
limiting pltf. in his choice of manufacturers, & 
his signing did not violate any term of deft. co.’s 
bonus scheme. Under this scheme of Dec. 1902, 
pltf. received £520, £62 of which was in respect 
of deft.’s goods sold by the I. Co. :—Held: pltf. 
could not recover damages under the head of a 
loss of a share of the net profits, but that he 
was entitled to damages for the failure to distri- 
bute the £200,000 per annum, & the amount he 
received from the I. Co. under their scheme of 
Dec. 1902, ought not to be taken into consideration 
in assessing them except as to the £62.—NATHAN 
v. OaGDENS, Lip. (1906), 95 L. T. 458. 

410. Clause fixing liquidated damages—Subse- 
quent alteration of terms of contract.|—Before 
the war deft. agreed to perform twice every evening 
as a comedian at plitfs.’ music-hall for one week 
beginning on Oct. 12, 1914, at a salary of £150. 
The contract provided that ‘‘in case the artist 
shall, except through illness, or accident, fail to 
perform at any performance, he should pay to the 
management as & for liquidated damages a sum 
equal to the sum which the artist would have 
received for such performance, in addition to costs 
& expenses incurred by the management through 
the default of the artist.’’ After the outbreak of 
War an arrangement was come to between the 
managements of the various music-halls* & the 
artists, including deft., that the gross receipts of 
the halls during the war should be divided into two 
equal parts, of which the management should take 
one part & the performers at the hall the other 
part, sharing that part in the proportion of their 
respective salaries. Deft. having failed to perform 
at plitfs.’ hall, they brought an action for d 
against him :—Held: in order to ascertain the 
measure of damages the sum fixed in the contract 
had to be altered in view of the subsequent arrange- 
ment, & pltfs. were entitled to recover such pro: 
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portion of the artists’ share in the receipts which 
would probably have been received if deft. had 
performed his agreement, as deft. would have been 
entitled to.—GOLDER’S GREEN AMUSEMENT & 
DEVELOPMENT Co., Lrp. v. RELPH (1915), 31 
T. L. R. 848. 

411. Contract to print & publish book—Loss 
of sale of such number as might reasonably be sold.| 
—A firm of publishers agreed with the authors 
of a series of articles to print & publish the articles, 
first in a magazine on certain terms, & after that 
in the form of a book on the terms of paying the 
authors 4d. for every copy of the book sold. The 
form & price of the book, the number of copies 
to be printed, & the date of the publication were 
left to the discretion of the publishers. They 
printed & published the articles in the magazine 
upon the agreed terms, but refused to print or 
 dolgrrave them in the form of a book. In an action 

y the authors for damages for breach of the 
contract :—Held: defts. could not limit the 
damages to 4d. a copy upon the smallest number of 
copies that could be described as a publication of 
the book. They were bound to publish such a 
number as was reasonable in all the circumstances, 
~ & the damages were to be measured by the amount 
pltfs. lost through defts.’ refusal to do this.— 
ABRAHAMS v. REIACH (HERBERT), Lrp., [1922] 
1K. B. 477; 911. J. K. B. 404; 1261. T. 546; 
66 Sol. Jo. 390, C. A. 

412. Contract to advertise.|—Manrcus v. MYERS 
& Davis, No. 177, ante. 

Contract for sale of goods.]—-See SALE OF GoobDs. 

Contract for sale of land.|—See SALE QF LAND. 

Particular contract.|—See particular titles 
passim. 

Requisition of ship by Admiralty—Under Defence 
of the Realm Act.|—See CONSTITUTIONAL LAW, 
Vol. XI., p. 550, No. 524. 


Sus-secr. 2.—In Tort. 
See, generally, Tort. 


poe & remoteness.|—See Part III., 
ante. 
Aggravation & mitigation.])—-See Part IV., ante. 

Particular instances. |—Sce Sect. 2, post. 

418. General rule.|—There must be some 
reasonable relation between the wrong done & 
the solatium applied (HamILTon, I.J.).—GREEN- 
LANDS LrpD. v. WILMSHURST & LONDON ASSOCN. 
FOR PROTECTION OF TRADE, [1913] 3 K. B. 507; 
83 L. J. K. B. 1; 109 L. T. 487, C. A.3 revsd. on 





PART V. SECT. 1, SUB-SECT. 2. 
4131. General rule.}—The measure 
of damages is full compensation for the 


loss actually sustained. The person | the wage 








caused by the death of a husband & 
father to his widow & children, a jury 
is not restricted to a consideration of 
-earning capacity of deceased ; 
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other grounds, sub 20m. LONDON ASSOCN. FOR 
PROTECTION OF TRADE v. GREENLANDS, LYp., 
{1916] 2 A. C. 15, H. L. 


Annotations :—M ‘ : , _B. : 
Wiffen: v. Baten Romien. wy 6. iB ye it a rT 
th $18) 1. Te 'B. 855s Pratt, &. British Medical Astoon: 
[1919] i K.B. 244. hs ate 
414. Court or jury must consider all circum- 

stances.}|—In an action of trespass quere clausum 

fregit, it was proved that deft. had let his land to 
pltf. under terms reduced into writing. One 
stipulation was, that pltf. should have a right to 
take two-thirds of the corn sown, & left by him 
growing on the land at his leaving it at Lady-day, 
the custom of the country being that he should 
have the whole. Deft. had refused to let pltf. cut 
the corn, but had turned his labourers off the land, 

& cut & carried all into his own barns. The 

value of the corn was about £285. The jury found 

a verdict for pltf., with £315 damages :—Held: 

the excess was not so large as not to be covered by 

the circumstances of the trespass as proved, 

it was certainly no ground for disturbing the 

verdict, the jury being entitled to take into con- 

sideration the nature of the case, & were not bound 
to a minute calculation of value.—Cox v. DUGDALE 

(1823), 12 Price, 708; 147 E. R. 853. 

415. .]—-A. hired a steamboat for the day, 
to convey himself & others, not exceeding fift 
in number, on an excursion. The captain, steward, 
& crew, were the servants of & paid by the pro- 
prietor. A stranger, not of the party, was allowed 
to come on board by the captain, & being desired 
to quit, refused, whereupon A., with the assistance 
of others, removed him by force :—Held: A. had 





‘not such possession of the vessel as justified them 


in so doing. 

You must, in considering the damages, take all 
the circumstances into your consideration, &, if 
you think that defts. were in substance justified, 
then you should find your verdict for a farthing 
damages. But, if you think that they were not 
in substance justified, then you will give such 
damages as you think pltf. is entitled to 
(ALDERSON, J.).—-DEAN v. Hoag (1833), 6 C. & P. 
543; subsequent proceedings (1834), 10 Bing. 345. 
Annotations —Mentd. Fenton v. City of Dublin Steam Packet 

Sa NN er 8 Ad. & El. 835; v. Sherard (1863), 33 


a 2 ’ 65: Tho Great Eastern (1868), L. R. 2 A. & HE. 
ea : Roads v. Trumpington Overseers (1870), L. R. 6 Q. B. 


416. ———.|—-Morp v. WueEarcrort, No. 50, 
ante. 

417. .J—In estimating damages, the nature 
of the property & position of the parties is to be 
considered. —KREHL v. Park (1874), 31 L. T. 325 ; 


ee een nt mem 8 





we i ee te a ee 


take into consideration the chances 
& accidents of life & other elements.— 
PICKERING v. GRAND TRUNK_ PACIFIC 
van Co. (1913), 26 WwW. L. R. 17— 











is to be put in the same position, so | they are justified in making a further 
far a8 money will do it) as if the | allowance for any material aid & 414 vi. .}-In ascertaining the 
wrongful act had not been done.— aire sige 4 apart from money, we roper amount of compensation for 
REGISTRAR OF TrTLESs v. SPENCER | Pitts. t have expected from him, | Pinivies the jury should take into 
(1909), 9 C. L. R. 641.— AUB. ad_he lived.-DUMPHY v. MONTREAL | account the accidents of lite & other 
LigHt, Bear © Fores. Co. (180), ters, & the fact that plitf. had not 
413 ii, —-—-.)}-The principle upon R. 288. C. 18 AN matters, © 
which damages in actions for torts are Q. BR. ar es : been completely disabled, if such be 
iven is to p the injured person in 414 iii, ——-.}—In estimating the | the case.—ANDERSON v. FORRESTER 
he same situation so far ag money can | damages the likely consequences of the | (1914), 30 W. L. R. 378; 7 WwW. W. RF. 
do it as he would have been in had the |} injury should be taken into account.— |} 1039.—CAN. 
occurrence which affected him ad- | MoLEon v. MEEK (1908), 6 Terr. L. R. 414 vil. .}—Pltf. in an action for 
versely not taken place.—PorTroUSs | 431.—CAN. personal injuries is entitled to a fair 
v. CHOTEM, [1920] 2 W. W. R. 1.— 414 iv. .}—The jury 1s bound to | compensation, having regard to his 
CAN. consider all the circumstances which health habits, occupation, to the fact 
414i. Court or jury must consider all | may aggravate or mitigate the damages. | that they will not be as great in later 
circumstances.}—In action of tort —SLATER v. Watts (1911), 16 B.C. R. ears, that he may voluntarily retire 
the jury are not ted to the actual | 36.—QAN. rom hig profession, or may be acer 
sustained by pltf.—RosE v. 414Vv. .J—In estimating the | taken by sickness or other mney tt 
BELYEA (1867-9), 1 Han. 109.—CAN. | amount of da to be awarded to | able accident.—MORGAN 1, epMows 
414 fi, ——.}—In aesessing damages | a pitt. for an injury the jury should | Crry, [1917] 2 W. W. R. 591. 
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Sect. 1.—enerally: Sub-sect.2. Sect. 2. Part VI. 
Sect. 1: Sub-sects. 1 & 2.] 


32 W.R.477, L. JJ.3 subsequent proceedings (1875), 
10 Ch. App. 334, L. JJ 


Annotation :—Mentd. Re Lavey, Cohen v. Cohen, [1920] 
3K. B. 625. 


418. -]—(1) Where pltf. has obtained a 
verdict in an action for libel, the ct. will not grant 
a new trial on the ground of excessive damages, 
unless they think that, having regard to all the 
circumstances of the case, the damages are so large 
that no jury could reasonably have given them. 
(2) In assessing damages the jury are entitled to 
take into consideration the whole conduct of deft. 
in the matter from the time the libel was published 
down to the time their verdict is given.— PRAED 
v. GRAHAM (1889), 24 Q. B. D. 53; 59 L. J. Q. B. 
230; 38 W. R. 103, C. A. 

Annotations :—As to (1) Consd. Johnston v. G. W. Ry., 

[1904) 2 K. B. 250. fd. Chattell v. Daily Mail Publishing 
Co. (1901), 18 T. L. R. 165. As to (2) Folld. Anderson v. 
Calvert (1908), 24 T. L. R. 399. d. Parnell v. Walter 
(1890), 38 W. R. 270; Sorrell v. Smith, (1923] 2 Ch. 32. 
419. .}—JOHNSTON v. GREAT WESTERN 

Ry., No. 751, post. : 

420. .J—Pitf.’s are not limited to actual 
pecuniary damages suffered by them. The ct. 
or jury, once actual financial loss be proved, may 
award a sum appropriate to the whole cir- 
cumstances of the tortious wrong inflicted 
(McCaRpi#, J.).—PratTr v. BRITISH MEDICAL 
Assocn., [1919] 1 K. B. 244; 88 L. J. K. B. 628; 
120 L. T. 41; 835 T. L. R. 14. 

Annotations :—Mentd. Valentine ». Hydo, [1919] 2 Ch. 129; 
Davies ». Thomas, [1920] 1 Ch. 217; Hudges ». Webb, 
[1920] 2 Ch. 70; Said v». Butt, [1920] 3 K. B. 497; Ware 
& De Freville v. Motor Trade Assocn., [1921] 3 K. BR. 40; 


British Ry. Traffic & Electric Co. v.C. R.C. Co. & L. C. C., 
(1922) 2 K. B. 260. 


421. Refusal to assign judgment debt—Value 
of assets which would have been available for 
judgment.]—In an action for damages for wrong- 
fully refusing to assign a judgment debt, pltf. is, 
prima. facie, entitled to recover as damages the 
value of specific assets which would have been 
available for execution under the judgment, if 
are ee v. HLALLETT (1885), 1 Cab. & EI. 
532. 











Srot. 2.—IN PARTICULAR INSTANCES. 
Auctioneer—Breach of duty by.|——See AUCTION & 
AUCTIONEERS, Vol. III., p. 45, No. 319. 
Bailment—In regard to.]—See BAILMENT, Vol. 
IIT., pp. 88, 97, 98, 99, 113, 114, Nos. 218-216, 262, 
267, 274, 370-375. 


Part Vi.—Liquidated 


Sect. 1.—HOW DETERMINED. 
SuB-sEcT. 1.—IN GENERAL. 

422. Question of law for the Court.]—(1) A. & B. 
entered into the following agreement :—‘‘ In con- 
sideration that A. of M., surgeon & apothecary, 
will engage me, B., as assistant to him as a surgeon, 
etc., [., B., promise A., that I will not at any time 
practice as surgeon or apothecary at M., or within 
seven miles thereof, under a penalty of £500; & 
I., A., do hereby agree with B. to engage B. as an 
assistant to me as a surgeon, etc., on the terms 





PART Vi. SECT. 1, SUB-SECT. 1. one party on b 


423 1. Queation of law for the court.}— | & thereafte 
Where in a contract 9 clause provides 


for payment of a definite amount by 


r, on breach of that party, 
the other sues for the recovery of that 


DAMAGES. 


Bank paying cheque ages | to agreement.|--— 
nee BANKERS & BANKING, Vol. III., p. 187, KS 
375. 

Bankruptcy.|—See BANKRuptTcY & INSOLVENCY, 
Vol. IV., pp. 257, 312, Nos. 2444, 2923; Vol. V., 
pp. 825, 957, 981, 982, Nos. 7005, 7006, 7851, 
8029-8033. 

Bills of Exchange.|—-Sce BILLs OF EXCHANGB, 
Promissory Norges, & OTHER NEGOTIABLE, 
INSTRUMENTS, Vol. VI., pp. 325-340, 347, 356, 
Nos. 2156-2259, 2307, 2308, 2351. 

Bills of Sale.|\—Sce Biuts oF SALE, Vol. VII., 
pp. 133-135, Nos. 756-760. 

Boundaries.J—See BOUNDARIES, FENcES & 
Parry WALLS, Vol. VII., p. 293, No. 198. 

Building Contracts.|—See BUILDING CONTRACTS, 
Vol. VII., p. 387, 389-391, Nos. 224, 226-230. 

Carriers.|—-See Carriers, Vol. VIII., pp. 106— 
108, 137-143, Nos. 708-727, 901-046. 

Cheques dishonoured by bank.|—-See BANKERS & 
BANKING, Vol. III., pp. 217, 218, Nos. 549-554. 

Collision.)—-See ADMIRALTY, Vol. I., p. 145, Nos. 
519-523; SHIPPING & NAVIGATION. 

Compulsory purchase of land.J]—See Com- 
PULSORY PURCHASE OF LAND & COMPENSATION, 
Vol. XI., pp. 124 et seq., Nos. 156 et a. 

Copyright.|—See CoPpykiGcutT, Vol. XIII., p. 220. 
Nos. 576, 577. 

Cultivation—Breach of covenant in regard to.]— 
See AGRICULTURE, Vol. II., p. 15, No. 67. 

Damage to or by animals.|—-See ANIMALS, Vol. 
II., pp. 222, 253, 271, 272, 296, Nos. 147, 148, 349, 
486-496, 666, 667. 

Lights—Wrongful obstruction of.|—Sec EAsE- 
MENTS & PROFITS A PRENDRE. 

Maintenance.|— See Actions, Vol. I., pp. 88, 89, 
Nos. 722-728. ; 

Patent—Infringement of.]—See Patents & In- 
VENTIONS. 

Principal & Agent.|—See AGENcy, Vol. I., 
pp. 320, 486—488, 509, 542, 664-667, Nos. 395, 
1648-16638, 1754, 1952-1956, 2791-2805. 

Savings bank deposit book lost by bank.|— 
See BANKERS & BANKING, Vol. III., p. 1387, No. 111. 

Seduction.]—See MASTER & SERVANT. 

Trespass.|——See TRESPASS. 

Undertaking as to damage.|—Sece INJUNCTION. 

Witness—Failure to attend trial.]—See EVIDENCE. 

In respect of particular relations, e.g. Landlord 
& Tenant ; Libel & Slander ; Master & Servant ; 
Mines Minerals & Quarries; Money & Money 
Lending ; Negligence ; Nuisance ; Sale of Goods ; 
Sale of Land ; Trespass ; Trover & Conversion.|— 
See respective titles. 


Damages or Penalty. 


aforesaid.’”’ In assumpsit by A. against B. for a 
breach of this agreement :—Held: the £500 was 
not a penalty, but liquidated damages. 

(2) It is now settled, that, whether the, sum 
mentioned in an agreement to be paid for a breach, 
is to be treated as a penalty or as liquidated & 
ascertained damages, is a question of law to be 
decided by the judge upon a consideration of the 
whole instrument (WILDE, C.J.). 

(3) Although the word ‘‘ penalty,” which would 
prima facie exclude the notion of stipulated 


sum, the ct. will decide from the terms 
of the agreement, | of the agreement & the circumstances 
of the case whether or not the words 
provide for payment of the sum as 


Part VI.—LiquipateD Damaczs or PENALTY. 


damages, is used here, yet we must look at the 
nature of the agreement & the surrounding circum- 
stances, to see whether the parties intended the 
sum mentioned to be a penalty or stipulated 
damages (COLTMAN, J.). 

(4) If there be only one event upon which the 
money was to become payable there is no 
adequate means of ascertaining the precise damage 
that may result to pltf. from a breach of the 
contract, it is perfectly competent to the parties 
to fix a given amount of compensation, in order to 
avoid the difficulty (CRESSWELL, J.).—SAINTER v. 
FERGUSON (1849), 7 C. B. 716; 18 L. J. C. P. 217; 
13 L. T. O. 8S. 723; 13 Jur. 828; 137 BE. R. 283. 


Annotation :—As to (1) Folld. Mercer v. Irv 1858), 27 
L. J. Q. B. 291. ” es 


423. -]—(1) Where a lease of a farm con- 
tained a covenant by the lessees not to sell hay or 
straw off the premises during the last twelve 
months of the term, but to consume the same on 
the premises & provided that an additional rent of 
£3 a ton should be payable by way of penalty for 
every ton of hay or straw so sold, & it appeared 
that there was a substantial difference between 
the manurial value of hay & that of straw :—Held: 
the sum so made payable was a penalty & not 
liquidated damages. 

(2) The question in this case is whether the sum 
of £3 per ton, is, upon the true construction of the 
lease, a penalty or liquidated damages. That 
question is one of constuction, which is for the 
judge alone (Lorp EsHER, M.R.). 

(3) A succession of judges have held that the use 
of the term “‘ penalty ’’ or “ liquidated damages ”’ 
is not conclusive; but no case decides that the 
term used by the partics themselves is to be 
altogether disregarded, & where the parties them- 
selves call the sum made payable a ‘‘ penalty,’ the 
onus lies on those who seek to show that it is to be 
payable as liquidated damages (LoRD EsHErR, M.R.). 

(4) Where a sum is made payable by a contract 
to secure performance of several stipulations, the 
damages for the breach of which respectively must 
be substantially different, or, in other words, the 
performance of stipulations of varying degrees of 
importance, that sum is primd facie to be regarded 
as a penalty & not as liquidated damages (A. L. 
Smitu, L.J.)—WILLSON v. Love, [1896] 1 Q. B. 
ro 65 L. J. Q. B. 474; 74 L. T. 580; 44 W. R. 


50, C. A. 
Annotations :—As to (1) Distd. Diestal v. Stevenson, [1906) 








liquidated damages or as a penalty.— 
MANN & HARRIS v. COHEN, [1902] breach, & not 
T. H. 261 —8S, AF, ISLAND 
422 li. ———.}—-CHAFFER & TASSIE 
. RICHARDS (1905), 26 N. L. R. 207.— 
. AF. 424 iii. 
PART VI. SECT. 1, SUB-SECT. 2. 


424i. General rule.}—The question 
whether a sum fixed in a contract to be 
aid by the person committing a 
reach of its provisions is to be treated 
ag & penalty or liquidated damages 
depen upon whether the sum 
stipulated for can or cannot be re- 
ed as a genuine pre-estimate of 

he creditor’s probable or possible 
interest in the due performance of the 
rincipal obligation.—LAaMsON STORE 
ERVICE Co., LTD. v. RUSSELL WILKINS 
~ to Lp. (1906), 4 C. L. R. 672.— 





by a fixed time to 
$25,500, ** be 
upon as the v 


y defts 
1 W. W 


424 iv. 








a due da 
426 it. .]—Defta agreed in | which should be reli 
bce ps aoe supply plitfs. with a boiler to | but a proviso for e 
be delivered not later than Mar. 1, | in the 
1910, faili which defts. agreed to | a penalt 
yey pitts. $25 for each & every Mle Pose o such as 
that ape = & for liqui- cou 
no as a Nn ° oO y 
The boiler was not delivered’ within he arties.—UMED 
the stipula pero ‘-—Held: the | MADEBAN DESHMUKH 
sum named was be deemed a pre- | (1892), I. L. R. 17 Bom. 106.—IND. 


assessment of the damages in case of a 
a penalty.—PELEE 
NAVIGATION CO. 2. 
ENGINE Works (1911), 23 O. L. R. 
402.—CAN. 


.}—Defts. agreed in the 
event of failure to make a& 
pay pitf. the sum of 
ue’’ of the lands :— 
eld: the stipulation was, at the time 
it was made, a genuine pre-estimate 
by the parties of the probable or 
ossible loss in consequence of a breach 
REIMER v. ROSEN, [1919] 

. R. 429; R. 1. 


-}—A proviso for retro- 
spective enhancement of interest, in 
efault of pevmen’ of the interest at 
is generally a penalty 


uture cannot be considered as 
ra 
to the conclusion that 


it could not have been intended to be 
the primary contract between 
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2 K. B. 345. Gonsd. Dunlop Pneumatic Tyre Co. v. New 
ey v. 


G & Motor Co., [1915} A. ©. 79 Brad 
Waleh (1903), 88 L. T. 737. Ae to (3) 
Arthur (19015, 84 L. T. 594, ~~ ey Renad: Ke White 


SuB-SECT. 2.—PRE-ESTIMATE BY PARTIES. 


424. General rule.|—(1) The Spanish Govt. con- 
tracted with applts. for the building of four torpedo 
boats, delivery to be within periods varying from 
64 months to 7} months from the date of the 


contracts. The contracts provided that ‘the 
penalty for later delivery shall be at the rate 
of £500 per week for each vessel.’ The vessels 


having been delivered many months after the 

stipulated period & the price paid, the Spanish 

Govt. claimed from applts. payment of £500 for 

each week of late delivery :—Held: the sum of 

£500 a week was to be regarded as liquidated 
damages & not as a penalty, & the Spanish Govt. 
were entitled to recover. 

(2) This clause, sought to be enforced, is not 
a@ general penalty clause, but a specific agreement 
that sums of money, graduated according to 
time, shall be paid as penalties for delays in 
delivering these vessels. Now the ct. can only 
refuse to enforce performance of this pecuniary 
obligation if it appears that the payments 
specified were ‘‘ merely stipulated in terrorem 
& could not possibly have formed a genuine 

re-estimate of the creditor’s probable or possible 
interest in the due performance of the principal 
obligation ’? (LORD ROBERTSON). 

- (3) The ct. must proceed according to what is 
the real nature of the transaction & the mere use 
of the word ‘penalty’ on the one side or 
‘* damages ”’ on the other, would not be conclusive 
as to the rights of the parties (LORD HALSRURY, C.). 
—CLYDEBANK ENGINEERING & SHIPBUILDING Co. 
v. YZQUIERDO Y CASTANEDA (DON JOSE RAMOS), 
[1905] A.C.6; 74L.3.P.C.1; 91 1L. T. 666; 21 
T. L. R. 58, H. L. 

Annotations :—As to (1) Apld. Diestul v. Stevenson, [1906] 2 
K. B. 345. Consd. Dunlop Pneumatic Tyre Co. v. New 
Garage & Motor Co., [1915] A. C. . 48 bo 
Apld. Public Works Comr. v. Hills, [1906] A. C. : 
Refd. Diestal ». Stevenson, (1906) 2 K. B. 345; Webster 
v. Bosanquet, [1912) A. (. 394. Generally, Mentd. 
ora v. British Columbia Orchard Lands, [1913] A. OC, 





424 v. —-—~.}—The test is, was the 
agreement to pay damages for the 
breach of contract unconscionable & 
extravagant in regard to any possible 
amount of damages which may be 
conceived to have been within the 
contemplation of the parties when they 
made the contract.—KHAGARAM DAs 
v. RAMSANKAR DAS PRAMANIK (1914), 
I. L. R. 42 Cale. 652.—IND. 


424 vi. A firm of timber 
merchants entered into a contract 
with a landed proprietor whereby 
the bought the standing timber 
nudes condition to clear it away by 
— | Apr. 1, 1918, under a penalty of 0a. & 
day until such was done. In Apr. 1919 
the wood not having been cleare 
away, the proprietor brought an action 
against the timber merchants for 

ayment of one year’s penalty at 
the stipulated rate :—Held: although 
the sum of 10s. was described in the 
contract as @ penalty, yet, as it was 
ex facto a reasonable pre-catime’s of 
erréd by defr. to be 

be regarded as 
liquidated damages & not asa penalty.-— 
CAMERON-HEAD ¥. CAMERON & Co., 
(1919] 8. C. 627.—SCOT. 
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Sect. 1.—How determined: Sub-sects. 2 & 3.) 


425. ———.}—-(1) Under a stipulation in a 
contract the criterion whether a sum described 
either as penalty or liquidated damages is truly 
liquidated damages, & as such not to be interfered 
with by a ct., or a apnoge tf which covers, but does 
not assess the damage, lies in the ascertainment 
whether the sum stipulated for can or cannot be 
regarded as a genuine pie ae of the creditor’s 
_ probable or possible interest in the due performance 
of the principal obligation, or is a sum liable to 
fluctuation in amount according to circumstances. 

(2) It is well-settled law that the mere expression, 
‘‘ penalty ”’ or “‘ liquidated da es’’ does not con- 
clude the matter. Indeed the form of expression 
here, ‘‘ forfeited as & for liquidated damages,’’ 
if literally taken, may be said to be self-contra- 
dictory, the word ‘“‘ forfeited’’ being Poor 
appropriate to penalty & not to liquidated damages 
(LORD DUNEDIN).—PUBLIC WoRKsS COMR. v. 
a [1906] A. C. 368; 75 L. J. P. ©. 69; 94 


rs Je 





Annotation :—As to (2) Refd. Dunlop Pneumatic Tyre Co. 
vw. New Garage & Motor Co., (1915) A. C. 79. 

426. -]—(1) Where a single sum is agreed 
to be paid as liquidated damages on the breach of 
a number of stipulations of varying importance, & 
the damage is the same kind for every possible 
breach & is incapable of being precisely ascertained, 
the stipulated sum, peoveee it be a fair pre- 
estimate of the probable damage & not unconscion- 
able, will be regarded as liquidated damages & 
not as a penalty. 

(2) The question whether a sum . tipulated is a 
penalty or liquidated damages is a question of 
construction to be decided upon the terms & 
inherent circumstances of each particular contract, 
judged of as at the time of the making of the 
contract, not at the time of the breach (Lorp 
DUNEDIN).—DUNLOP PNEUMATIC TYRE Co., Lrp. 
v. NEw GARAGE & Motor Co., Lrn., [1915] A. C. 
79; 88 L. J. K. B. 1574; 111 L. T. 862; 30 
T. L. R. 625, H. L. 

Annotations :—As to (1) Apld. Ford Motor Co. (England) v. 
-Armstro (1915), 31 T. L. R. 267. Generally, Refd. 
Watts, Watta v. Mitsui, (1917) A. O. 227. Mentd. Dunio 

Pneumatic Tyre Oo. v. Selfridge (1915), 84 L. J. K. B. 1686. 


See, also, No. 444, post. 





Sub-skcT. 3.—INTENTION OF PARTIES. 


427, General rule.jJ—(1) By arts. of agreement 
between pltf. & deft. it was agreed on the part of 
the former that he should pay the latter so much 
per week to perform at his theatres, with her 
travelling expenses of removing from one theatre 
to another except extra baggage; & on the part 
of deft., that she should perform at the theatres 
such things as she should be required by pltf., & 
attend at the theatre beyond the usual hours on 
any emergency & at rehearsals or be subject to such 
fines as are established at the theatres, & be at the 
theatre half an hour before the performance begin, 
& abide by the regulations of the theatres & pay 
all fines; & it was agreed by both parties that 
“ either of them neglecting to perform that agree- 
ment should pay to the other £200." <Assumpsit 
upon this agreement stating several breaches, & 
concluding to pltf.’s damage of £200 :—Held: the 
sum mentioned in the agreement was in the nature 
of a penalty, not of liquidated damages. 

(2) Where articles contain covenants for the 
performance of several things, & then one large 
sum is stated at the end to be paid upon breach of 


DAMAGES. 


erformance, that must be considered as a penalty. 
But where it is agreed that if a party do such a 
particular thing such a sum shall be paid by him, 
there ‘the pee nas may be treated as liquidated 
damages (HEATH, J.). 
ether is one case in which the sum agreed 
for must always be considered as a penalty; & 
that is, where the he Larry of a smaller sum is 
secured by a larger. In this case it is impossible 
to garble the covenants & to hold that in one case 
pit. shall recover only for damages sustained, & 
in another that he shall recover the penalty ; the 
concluding clause applies equally to all the 
covenants. If anything is to be collected from 
this form of declaration, it should seem that pltf. 
meant to sue only for the damages actually 
sustained (CHAMBRE, J.).—ASTLEY v. WELDON 
(1801), 2 Bos. & P. 346; 126 EK. R. 1818. 


nnotations :—As to (1) Consd. Reilly v. Jones (1823), 1 
a Bing. 302; Wallis ‘ mith (1882), 21 Ch. D. 243. Refd. 
Barton v. Glover (1815), Holt, N. P . 
eu . & P. 240; C 
: & ‘ 
Consd. Kemble v. Farren (1829), 6 
v. Strutt (1848), 1 Exch. 
(1876), phinstone o. Mont 
; phinstone v. 
. Cas. 332. Refd. Edwards v. Williams : 
Taunt. 247; Denton v. Richmond (1833), 1 Cr. & M. 734 ; 
ham v. Drake (1849), 2H. L. Cas : 
G. W. . (1854), 5 H. L. Cas. 72; 
(1856), 6 E. & B. 528; 


: Law v. ditch 
. B. 127. As to (3) Befd. Boys v. Ancell (1 
0.390: Wallis v. i 


Smith ( 
entd. Harrison v. Wright 
Forbes (1847), 11 Jur. 951. 

428. .J]—(1) By a contract for the construc- 
tion of sewernge works, it was provided that the 
works should be completed in all respects by a 
specified date; &, in default of such completion, 
the contractor should forfeit & pay the sum of 
£100 & £5 for every seven days during which the 
works should be incomplete after the said date 
as & for liquidated damages :—Held: inasmuch as 
the sums agreed to be paid as liquidated damages 
were payable on a single event only, viz. non- 
completion of the works, they were to be regarded 
as liquidated damages, not as penaltics. 

(2) One rule which appears to be recognised 
in the cases as a canon of construction with regard 
to agreements of this kind is that, where the parties 
to a contract have agreed that, in case of one of the 
parties doing or omitting to do some one thing, he 
shall pay a specific sum to the other as damages, as 
a general rule such sum is to be regarded by the 
ct. as liquidated damages & not a penalty. One 
recognised exception to such rule is where a sum 
of money is to be payable upon the non-payment 
of a smaller specified sum, in this case the cts. 
have treated the larger sum as a penalty, not as 
liquidated damages (LorD EsHmr, M.R.). 

(3) The distinction between penalties & 
liquidated damages depends on the intention of 
the parties to be gathered from the whole of the 
contract. If the intention is to secure performance 
of the contract by the imposition of a fine or 

enalty, then the sum specified is a penalty; but 
if, on the other hand, the intention is to assess the 
damages for breach of the contract, it is liquidated 
damages. There is a canon of construction, 
according to which, if the sum is payable on the 
happening of one event it is to be regarded as 
liquidated d es; but if, on the other hand, it 
is payable on the happening of several events, 
some of which would entail very. trifling d ’ 
then it is to be regarded as a penalty (Lopzs, L.J.). 
—Law v. RepprrcH Locan Boarp, [1892] 1 Q. B. 
127; 61 L. J. Q. B. 172; 66 L. T. 76; 56 J. P. 
292; 8T. L. R. 90; 36 Sol. Jo. 90, O. A. 
Annotations :—.As to (1) Reid. Stegmann v. O'Connor (1899), 


t 
882), 21 Ch. D. 943, Generally, 
(18115, 13 East, 





PART V1.—LIQUIDATED DAMAGES OR PENALTY. 


. Re White & Arthur (1901), 
v. Monaghan (1895), 39 Sol. Jo. 


. T. 234. As to (3 

B41. 2. B04. etd. We 

429. -—In deciding whether a sum made 
payable by way of compensation for breach of 
contract is to be treated as liquidated damages or 
as @ penalty, the ct. must take all the circumstances 
into consideration, in order to ascertain the inten- 
tion of the parties. The fact that the sum in 
question is to be paid on the breach of any one of 
a variety of stipulations of different degrees of 
importance does not necessarily oblige the ct. to 
treat it as a penalty, although it raises a pre- 
sumption that that was the intention of the parties ; 
nor does the fact that the sum in question had 
been deposited at the making of the contract 
compel the ct. to treat it as liquidated damages, 
although it forms a material element to be taken 
into consideration in ascertaining the intention 
of the parties. 

As to the exact words used in agreements as to 
the sum being regarded as liquidated vemages 
& not as a penalty, it has been laid down that 
judges ought to disregard the expression liquidated 
damages, although it has been knowingly used by 
the parties. I am not going to shut my eyes to 
that, but I think the expression was only to be 
disregarded where the plain intention of the 
parties to be gathered from all the circumstances 
was that the sum was to be a penalty (BIGHAM, J.). 
—PYE v. BRITISH AUTOMOBILE COMMERCIAL 
SYNDICATE, Lrp., [1906]1 K.B.425; 75L.J.K.B. 
270; 22 T. L. R. 287. 

Annotation :—Refd. Davies v. Chamberlain (1909), 25 

T. L. R. 766. 





430. ——.|—DuNLOP PNEUMATIC TYRE Co., 
Lrp. v. NEw GARAGE & Motor Co., Lrp., No. 426, 


ante. 

431. -}—(1) A contractor undertook to 
do certain works within a given term, or to pay 
certain fixed sums :—Held: the fact that a bond 
with a pay had been given to secure the pay- 
ment of them, was itself strong evidence to show 
that they were liquidated damages. 

(2) Where the doing of any particular act is 
secured by a penalty a Ct. of Equity is, in general, 
anxious to treat the penalty as being merely a 
mode of securing the due performance of the act 
contracted to be done, & not a sum of mone 
really intended to be paid. On the other hand, 
it is open to parties who are entering into contracts 
to stipulate that, on failure to perform what has 
been agreed to be done, a fixed sum shall be paid 
by way of compensation (LORD CRANWORTH, C.). 

_ All the circumstances relied on as distinguishin 
liquidated damages from penalties are to be foun 
here. The injury to be guarded against was one 
incapable of exact calculation. The sum to be paid 
is not the same for every default; for that which 
should occasion smal) as for that which should cause 
on inconvenience, but one increasing as the 

convenience would become more & more pressing ; 

& the payments are themselves secured by the 
penalty of a bond which is hardly consistent with 
the notion that the payments secured were them- 
selves the very penal sums provided to secure 
something else. For these reasons these pay- 
ments, though called penalties, are in truth 
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liquidated damages agrecd on by the parties 
(LokpD CRANWORTH, C.).—RANGER v. GREAT 
WESTERN Ry. Co. (1854), 5 H. L. Cas. 72; 24 
L. T. O. 8.22; 18 Jur. 795; 10 H.R. 824, H. L. 
Annotattons :—As to (2) Refd, Thornhill v. 

Cc. B. N.S. 831. Ce orrtte Meee eee Nets (1860) BS 

Grdns. (1846), 11 Jur.49; W v. M.S. & L. Ry. 
7 Hare, 482; South Wales Ry. v. 
; London & aes A & 
Ex p. Curzon (1857), 6 W. R. 141: 
Corpn. ig 3 De G. & J. 334; an. 

i 87; Pawley »v. Turnbull 


Nicol’s Case (1859), 3 De G. & J. 3 
(1861), 3 Giff. 70; New Brunswick & Canada Ry. & Land 
Co as Thames Iron 


. v. Con beare (1862), 9 H. L. Cas. : 
Works & Ship eee Co. v. Royal Mail Steam Packet 
Co. (1862), 13 C, B. N. 8, 358; H d 
Ry. (1865), 12 L. T. 63 ; 

Ruth. 689; Western Bank of Scotland v. Addie, Ad 
Western Bank of Scotland ag L. R. 
Phillips v. Eyre (1870), L. R. 6 Q. B. 1; Mac 

mercial Bank of New Brunswick MSrh), _R.5 ; 
8 ann »v. O’Connor (1899), 81 L. T. 627; Taff Vale Ry. 
v algamated Soc. of Railway Servants, [1901] A. C. 
426; Foster & Dicksee v. Hastings Corpn. (1903), 87 L. T. 

736; Lodder v. Slowey, [1904) A. O. 442. 

482. Payment expressed as penalty—Con- 
clusive.|—If a party agree not to do some specified 
act under a “ penalty ’’ of £100, such sum cannot 
be considered in the nature of liquidated d CB. 
~-SMITH v. DICKENSON (1804), 3 Bos. & P. 630; 
127 E. R. 339. 

4338. .}—(1) Bkpt. undertook to 
supply a creditor, who was under pecuniary 
engagements for him, with five pieces of cloth per 
week or “ to forfeit & pay £10 per piece for every 
piece deficient.”” Bkpt. made such default in the 
regular supply of the cloth that the penalties 
amounted to £3,870, which the creditor petitioned 
to prove, although no specific damage was alleged 








_to have been sustained by him by the non-per- 


formance of the agreement & the only balance 
really due to him was £48 18s. 6d.:—Held: this 
was a claim for unliquidated damages founded on 
@ penalty & was therefore not the subject of proof. 

(2) It seems to me that the engagement of the 
bkpt. to “‘ forfeit & pay the sum of £10 for cloth, 
as liquidated penalty,’’ was intended to be as the 
word implies, nothing but a penalty (per CuR.).— 
Re Evans, Ex p. MACLEAN (1842), 2 Mont. D. & De 
G. 564; 6 Jur. 609, Ct. of R. 

434. .|—A declaration in a covenant 
stated that deft. had assigned his practice of a 
surgeon & apothecary to pitf., & covenanted that 
he would not directly or indirectly, by himself, 
or in co-partnership with any person, carry on 
the practice of a surgeon or apothecary within a 
certain distance under a penalty of £500, & stated 
as a breach, the practising by deft. within that 
distance :—Held: there being no mention of the 
word “penalty,” the parties meant liquidated 
damages & the sum £500 should be paid as such. 

Semble: where two parties covenant by deed 
that one shall pay a certain sum as “‘ liquidated 

es’ in event of a certain act being done by 
him, & the word penalty is not mentioned, the ct. 
will construe these words strictly. 

Whenever the word penalty occurs in 4 deed, 
the ct. will adhere to that & not to the words 
‘liquidated damages.” Therefore, if parties want 
liquidated damages, they must exclude the word 
penalty from the deed (POLLOCK, C.J.) :-—-RAWLIN- 
BON v, CLARK (1845), 5 L. T. O. 8. 385 subsequent 








reed ym : roved, & @ verdict was found for pitf., 

PART VI. SECT. 1, SUB-SECT, 8. gic time "to cre ‘the ene of ML with nominal damages. On monn 
432 i. en erpresees as vy ported form in econecs with we He pie. ae ne damages 0 ne 

. 9 e rwa — : umn id 
~—-Conclusive,}—A_ foreman or, in oring trade “i ny month of | mentioned in the agreement, was & 


consideration of his employment at a | dismissed, &, wit 
certain 1 


salary, entered into a written 
agreement, under a penalty of £300, 
not to go into business in the tailoring 
trade within twenty miles of D., for 
one year after leaving or being dis- 


from M., & as having been 
cutter of M. In an action for breach 
of contract, no special 


° ty & not liquidated damages. 
ae fe cath casen pe Sepp aaah 
more than the actua pee sfonde 


riroach have been sus e A 
Puiiirps (1882), 10 L. R, Ir. 212.--IR. 


damage was 
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Sect. 1.—How determined: Sub-sect. 3.] 


proceedings, 14 M. & W. 187; (1846), 15 M. & W. 

92, Ex. Ch. 

Annotations :-—Refd. G 
Caeyorthy v. Sey 


roe . Price (1845), 14 L. J. Ex. 225 i 
864), 11 L. T. 5 


848), 1 Exch. 659. Mentd. Re H 





435. ——~.]— Where a contract concludes 
with a penalty, the intention of the parties is the 
sole de as to its effect. The mere use of the 
term ‘‘ penalty ’”’ or “‘ liquidated damages ’”’ does 
not determine the intention, but the whole instru- 
ment must be looked at. One circumstance, 
however, is of at importance, viz. where there 
are many ta ations relating to matters of small 
value, there is the strongest ground for supposing 
that a penalty, & not liquidated damages, was 
intended.—DIMECH v. CORLETT (1858), 12 Moo. 
P. 0. 0.199; 83 L. T. 0.8.21; 14 E. R. 887, P. C. 


Annotations :-—Reftd. Wall v. Rederiakt Luggude, [1915] 3 

K. B. 66. Mentd. Behn v. Burness (1863), 3 B. & S. 751 5 
Wilson & soventty v. Otto Thoresen’s Linie, (1910) D} 
en 405; Fratelli Sorrentino v. Buerger, [1915] 3 K. B. 


436. -——— Not conclusive.}——SAINTER v. 
FERGUSON, No. 422, ante. 

° -]—RANGER v. GREAT WESTERN 
Ry. Co., No. 431, ante. 

438. -]|—PItf., a builder, contracted 
with deft. to do certain repairs & alterations to a 
house, to be completed within a specified time, 
‘* subject to a penalty of £20 per week that any of 
the works remained unfinished ’’ after the stipu- 
lated time :-—Held: the sum of £20 per week was 
in nature of liquidated damages.—Crux v. ALDRED 
(1866), 14 W. R. 656. 

439. -]—(1) An arbitrator awarded 
an annuity of £1,200 to be paid by A. to B. & to be 
secured by the purchase of a Govt. annuity; & 
in case it should not be secured within two months, 
a further sum of £100 to be paid monthly until it 
was secured as a penalty. <A. paid the annuity 
& penalty for two years until his death. He died 
insolvent & a creditor’s suit had been instituted 
for the administration of his estate :—Held: the 
annuitant could prove for the annuity & the 
penalty until the annuity should be secured. 

(2) The award is in very plain terms, & omneue 
the word ‘‘ penalty ’’ may occur, that cannot be 
treated merely as creating a penalty, but it must be 
taken in the sense in which it is used & be made 
consistent with all the other provisions of the 
award (BACON, V.C.).—PARFITT v. CHAMBRE, 
i a T)’ALTEYRAC (1872), L. R. 15 Eq. 36; 42 
L. J. Ch. 6; 27 L. T. 750; 21 W. R. 50. 

_ 440. -.|—By a contract for electric 
lighting installation it was provided that the work 
should be completed in all respects on or before 
Nov. 26, 1898, subject to a penalty of £15 per day, 
& the plant by Dec. 10, subject to a penalty of £3 
per day for every day the work remains unfinished 
to the satisfaction of the authorities or engineers :— 
Held: although the word “ penalties’ was used, 
the amounts accrued owing to the default of the 
contractor were in fact ‘‘ liquidated damages.”’ 

Primd facie a person is to be taken to mean what 
he says, & if he used the word ‘' penalty,’’ he must 
be en to have meant ‘‘ penalty,’’ & if he used 


486 i. ——— Not conclusive. }—An in- 
denture of demise contained a covenant 
y leasee not to do a certain act, 
under the penalty of double the pearly 
rent od i Sage rar reserv be 
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443i. Payment expressed as_liqui- 
pe ftir to deliver a certain number 
of withes & traverses of specified 
qualities & dimensions, for binding & 
ae by Mar. 1, & to pay 84a 


Maui » Pecover- 
able by action of covenant or deductible 


DAMAGES. 


‘* liquidated es,” the term is to be taxen 

rimé facie as liquidated damages. If, on the other 
hand; the parties use the term in a sense which from 
the context leads to a conclusion that the word 
“ penalty’ is to be construed as “ liquidated 
damages ”’ or “ liquidated damages ”’ as “‘ penalty,’’ 
the context may in its effect rebut the presumption 
which would in the first instance arise from the 
use of the term in either case. Also it seems settled 
that one of the principal matters to be looked at 
in the context is whether or not the sum fixed is a 
sum assessed as a sum to be paid for the breach of 
the particular & definite eee or whether it 
is a sum named to be paid in respect of several 
breaches which on the face of them may be the 
causes of varying degrees of damage to the party 
for whose benefit the clauses are inserted 
(KENNEDY, J.).—Re WHITE & ARTHUR (1901), 84 
L. T. 594; 17 T. L. R. 461, D. C. 

441. .|—Defts., coal exporters at N., 
entered into a contract with pltf., for the sale & 
delivery to him in Germany of a quantity of coal 
of which part was to be screened & part small coal 
at certain prices per ton c.i.f. The contract which 
was drawn up by defts., contained the following 
clause: ‘‘ Penalty for non-execution of this con- 
tract by either party, ls. per ton on the portion 
unexecuted & the amount of proved loss if any on 
freight actually arranged by us.’’ In an action 
to recover damages for non-delivery of the coal 
pltf. claimed that the 1s. per ton mentioned in 
the contract was a penalty & might be disregarded 
& that he was entitled to recover the difference 
between the contract price & the market price in 
Germany, which difference was much in excess of 
1s. per ton :—Held: notwithstanding that the 

arties had called 1s. per ton a penalty, & that the 
oss caused to the pltf. by the non-delivery might 
be different in the case of the screened coal & of the 
small coal, & that the difference between the con- 
tract & market prices was easily ascertainable, 
the ls. per ton was to be treated as liquidated 
damages. 

I think that in using the word ‘‘ penalty ”’ the 
parties did not mean what they said. They 
include in that expression ‘‘ the amount of proved 
loss ; if any on the freight,’’ showing thereby they 
were not using the term in the strict sense 
(KENNEDY, J.).—DIESTAL v. STEVENSON, [1906] 

K. B. 345; 75 L. J. K. B. 797; 96 L. T.10; 22 
T. L. R. 673 3 12 Com. Cas. 1. 

442. Onus of disproof.]—WILLSON v. LovE, 
No. 423, ante. 

443. Payment expressed as liquidated damages— 
Conclusive.]|—This was an action upon an agree- 
ment between pltf. & deft., coach proprietors, af 
Croydon. The agreement was that in considera- 
tion that B. would pay to deft. a lump sum within 
a month from date of agreement, deft. would with- 
draw his stage-coach from the road & not engage 
or concern himself in driving any other stage-coach 
from Croydon to London :—Held: the damages 
were liquidated 

Where a person binds himself in an agreement to 
pay a certain sum of money in case of a breach of 

he terms of it on his part, & it is therein stated 


at a Ee a ele A I AT OT 











from the contract money for each & 
every day after ar. 1, that the 
withes & traverses shall be undelivered : 
—Held: the sum named must be 
treated as liquidated pers hey not as 
@® penalty; & thé stipulation for 
payment daily of a small sum, instead 
of one payment mates in amount, 
was regarded as ten strongly to 
that conclusion.—MOPHEE v. WILSON 
(1866), 25 U. Cc. R. 169.—CAN. 


. O'REILLY 


usive.}—-On an 


Part VI.—Lieuipatep DaMaGeEs or PENALTY. 


‘that the sum mentioned is to be considered as 
liquidated damages,”’ le: in an action upon 
the ment, the jury are bound to give the 
pitf. the whole money; & such sum is not to be 
considered as a penalty, but as damages ascertained 
between the parties.—BARTON v. GLOVER (1815), 
Holt, N. P. 43, N. P. 

444. -]—(1) In an agreement for the 
sale of a public-house, it was stipulated, that the 
seller should not be concerned in carrying on 
the business of a publican, within a mile from the 
house he had parted with, ‘‘ under the penal sum of 
£500, the same to be recoverable as & for liquidated 
damages.’’ Notwithstanding this, he opened a 

ublic-house, about three-quarters of a mile off. 

o evidence of actual damage was given by piltf., 
but for deft. some witnesses stated that pltf. had 
“ets of the injury as not considerable :—Held : 
the whole sum was recoverable as stipulated 
damages, but it was left to the jury to state what 
was the actual damage. 

(2) Whether a contract be under seal or not, if it 
clearly states what shall be paid by the party who 
breaks it to the party to whose prejudice it is 
broken, the verdict in an action for the breach of it 
would be for the stipulated sum. A ct. of justice 
has no more authority to put a different construc- 
tion on the part of an instrument ascertaining the 
amount of damages, than it has to decide contrary 
to any other of its clauses. Our office is to ascer- 
tain the intent of the parties &, if not contrary to 
law, to carry their intent into execution (BEST, C.J.) 

(3) If it be doubtful from the terms of the 
contract, whether the pues mean that the sum 
mentioned in it shall be a penalty or liquidated 
damages, then I should incline to consider the 
clause as creating a penalty & not giving stipulated 
damages (BEsT, C.J.). 

(4) When deft. has so unequivocally agreed, that 
if he ever did, what it has been proved that he did, 
he would pay £500, what right has he now to say 
that the verdict against him ought not to be to 
this amount ? (Brest, C.J.).—CriIsDEE v. Bo.ToNn 
(1827),3 C. & P. 240, N. P. 

Annotation :—Reld. Sainter v. Ferguson (1849), 7 C. B. 716. 

















445. -] — RAWLINSON v. CLARK, No. 
434, ante. 

446. ——.]— ATKYNS v. KINNIER, No. 
476, post. 





447. ———.] — (1) Contract in writing for 
the sale by deft. to pltf. of a public-house containing 
terms as to valuation of fixtures, payments for 
goodwill & painting, & rent, & also the following 
clause: ‘‘ By way of making this agreement 
binding, each of the above contracting parties have 
deposited in the hands of H. the sum of £40 each, 
& either party failing to complete this agreement 
shall forfeit to the other his deposit money as & for 
liquidated damages’ :—Held: the amount was 
liquidated damages, & not a penalty. 

(2) The result of the cases on this subject is 
that the court will look at the real intention of 
the parties, so far as it can be gathered from the 
terms of the agreement.—LEA v. WHITAKER (1872), 
L. R. 8 C. P. 70; 27 L. T. 676; 37 J. P. 183; 21 
W. R. 230. 

Annotations :—As to (1) Expld. Magee v. Lavell (1874), 
Not conclusive.|——-Where ' penalty, 


448 i. 
Itf.,, in debt on an agreement, 
ys his breach in such manner as to 





en i ee oe 


make it uncertain whether he is not | liquidated 
Claiming liquidated damages by reason enalty only, 
of failure in some very minute partion: mages su 


mages susta 
far AGe oa en an tor pieces 
e stan 
ber, nor fencing certain land by a 
named day, the ct. will treat the sum | 
mentioned in the agreement as a | 


_Eix. Ch. 3 


though the 
expressly agreed otherwise. 
sum claimed in the declaration as 


» is hel 
Itf. is restricted to the 
ed.—AINSLIE ¥. CHAP- 
MAN (1849), 5 Uv. Cc. R. 313.—OAN. 


48 ii. —— ——.}—The mere state- 
ment in a contract that a fixed sum 
shall be paid as liquidated damages 
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L.R.9C., P.107. Consd. Wallis v. 8 .D. 
243 British Auton mote “Gorsion fai 


is » Pye ». mobile mmeroia 
Syndicate (1906), 22 T. L. R. ; 
© Mackintosh ( B08) 78 Le 760, ee ae Mahal 
448.-——— Not conclusive.}|—(1) By deed 
reciting that A. & B. carried on business as per- 
fumers in partnership, & that it had been agreed 
between them that B. in consideration of £2,100, 
should assign to A. his moiety of the goodwill, 
stock-in-trade, etc., of the co-partnership, B., in 
consideration thereof, covenanted that he would 
not, during his life carry on the trade of a perfumer 
within the cities of London & Westminster or 
within the distance of 600 miles from the same 
pea, ; & for the observance of this covenant, 
he bound himself to A., his exors., etc., in the sum 
of £5,000 by way of liquidated damages, & not of 
penalty :—Held: A. was entitled to recover, in 
respect of such breach, the whole sum of £5,000. 
(2) The cts. have indeed held, that, in some 
cases, the words ‘‘ liquidated damages’’ are not 
to be taken peer 4 to their obvious meaning ; 
but those cases are all where the doing or omitting 
to do several things of various degrees of import- 
ance is secured by the sum named &, notwithstand- 
ing the language used, it is plain from the whole 
instrument that the real intention was different. 
Ilere, however, there is but one thing to which 
the £5,000 relates, viz. the restriction of trade, 
though extended to two different districts; & it 
is plain that the parties intended, that if the restric- 
tion was violated in either district, the sum should 
be paid & not that inquiry should be made as to the 
actual damage & loss sustained (PATTESON, J.).— 
PRICE v. GREEN (1847), 16 M. & W. 346; 16 
L. J. Ex. 108; 9 L. T. O. S. 206; 153 E. R. 1222, 
revious proceedings, sub nom. GREEN v. 
Price (1845), 13 M. & W. 696. 


Annotations :—.As to (1) Refd. Re Newman, Ez p. Capper 
nsd. Galsworthy v. 


t 
(1879), 25 W. RR. 244. Aa to 2) Co 
trutt (1848), 1 Exch. 659; allis v. Smith (1882), 21 
Ch. D. 243. Refd. Mercer v. Irving (1858), E. B. A 
es Generally, Mentd. Nicholls v. Stretton (1847), 10 


. B. 346; Dendy v. Henderson (1855), 24 L. J. Ex. 324; 
ishop v. Kitchin (1868), 38 L. J. Q. B. ; Farrer v. 

Close (1869), L. R. 4 Q. B. 602; R. v. Stainor (1870), 18 

W. R. 439°: Collins v. Locke (1879), 4 App. Cas. 674; 

M. 8. & L. Ry. v. Brown (1883), 8 App. Cas. 703; Baines 

vw. Geary (1887), 35 Ch. D. 154; aker v. Hedgecock 

a eea 39 Ch. D. 520; Mogul 8.8. Co. v. McGregor, Gow 
83 r) y * ° 


), 23 B. D. 598; Swaine v. Wilson (1889), 24 

. B. D. 252; Davies, Turner v. Lowen (1891), 64 L. T. 

655; Brunton v. Dixon (1892), 36 Sol. Jo. 556; Maxim 

Nordenfelt Guns & Ammunition Co. v. N ordenfelt, (1893] 

1 Ch. 630; Nevanas v. Walker & Foreman, (1914) 1 Ch. 
413. 

449. .]|—Semble: a clause in the 








original agreement, that for every breach of 
covenant a specified sum should be paid for 
liquidated damages, does not exclude the juris- 
diction of the ct. to try the question, whether it 
be penalty or liquidated damages.—CoLEs v. 
Sims (1854), 5 De G. M. & G. 1; 2 Eq. Rep. 951 ; 
23 1. J. Ch. 258; 22 L. T. O.S. 277; 18 Jur. 683 ; 
2W.R. 151; 43 EB. R. 768, L. JU. 


Annotations :—Consd. General Accident Assce. Corpn. ¢. 
Noel, [1902] 1 K. B. 377 


. Refd. Howard v. Woodward 
(1864), 29 J. P. 3; Cornwall v. Hawkins (1872), 20 W. R. 
653. Mentd. Child ». Douglas (1854), Kay, 560; John- 


stone v. Hall (1856), 2K. & J.414; Westernv. Macdermott 
1866), 2 Ch. App. 72; Tulk v. Metropolitan Board of 

orks (1867), 8 3. & 8.777; Keates v. yee (1869), 4 
Ch. App. 218; Luker v. Dennis (1877), 26 W. R. 167 
Renals v. Cowlishaw (1878), 9 Ch. D. 125; 


arties have 
Where 28 


Patman ot. 


upon breach does not prevont a party 
thereto maintaining that such sum 

been fixed as a penalty, but the onus 
of proof will be upon him to show that 
what the parties said they did not 
intend. The fact that such sum would 
be exorbitant dam for the breach 
would ne a a ae a rors ee the 
sum {is in fact a pe y.—JONK v. 
VAN Os, (1911) T. P. D. 655.—-8. AF. 


be a 


DAMAGES. 
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Sect. 1.—How determined: Sub-sects. 3 & 4.] 451. —— .|—A contract for the erection of 


Harland (1881), 17 Ch. D 858; Not ham Patent Brick 
& Tile Co. ». he (1885), 18 0. B.D. 361 ; Russell v. 


Watts (1885), 65 L. J. O Sheppard v, Gilmore 
(1887), 67 L. J. Ch. 6; Mackensle v. Childers (1888), 43 
Oh. 36 Hosegood, [1900] 2 Ch. 388; 


- 265 ; Ceres v. 
Holloway v. . : ; 
(1903), 73 L. chs ee ee 
450, -]—Pltf. entered into an agree- 
ment for the transfer of his tenancy in a public- 
house, & the sale of the goodwill thereof to deft. 
The subject-matter of the ement, which was in 
writing, was therein described as ‘“‘ the house & 
remises he now occupies, known by the sign of the 
White Hart.” There was a coach-house which 
belonged to the White Hart, & which, at the time 
of the making of the agreement, was not in the 
occupation of pltf., but of S., who held it as tenant 
to pltf. for a period which had not expired at the 
time fixed for the completion of the transfer by 
the agreement. The agreement contained a 
variety of stipulations with regard to the transfer 
of the licences, the payment of rates & taxes, & 
the purchase of fixtures, furniture, & stock at a 
valuation by deft., & concluded as follows: ‘‘ If 
either party shall refuse or neglect to perform all 
& every part of this agreement, they hereby 
promise & agree to pay*‘to the other who shall be 
willing to complete the same the sum of £100 as 
damages, & recoverable in any of Her Majesty’s 
Cts. of law.’’ Deft. refused to perform the agree- 
ment on the ground that it included the coach- 
house, & that pltf. could not perform his part, 
not being able to deliver up possession of that 
portion of the premises on the day fixed for com- 
pletion, & pltf. accordingly brought his action to 
recover the £100 as liquidated damages :—Held : 
the words ‘‘ he now occupies ’’ formed an essential 
part of the description of the subject-matter of the 
agreement, & could not be rejected as falsa demon- 
stratio, & consequently the agreement did not 
include the coach-house & pltf. was entitled to 
succeed ; but the £100 was not liquidated damages 
but @ penalty. 

The cts. refuse to hold themselves bound by the 
mere use of the words “ liquidated damages,” & 
will look to what must be considered, in reason, 
to have been intended by the parties in relation to 
the subject-matter (COLERIDGE, C.J.).—MAGEE v. 
LAVELL (1874), L. R. 9 O. P. 107; 43 L. J. C. P. 
181; 30 L. T. 169; 38 J.P. 344; 22 W. R. 334 


Annotations :—Consd. Re Newman, Ex P; Capper {1876), 4 
Ch. D. 724; Wallis v. Smith ees) 21 Ch. D. 243. Refd. 








Ward v. Monaghan Stee Sol. Jo. 485; Willson v. 
Love, (1896) 1 Q. B. 626; Pye v. British Automobile 

ommercial Syndicate, (1906) 1 K. B. 425. Mentd. 
Scrutton v ds (ART TDs 6L. T. 212; Mowats v Hudson 


(1911), 105 L. T. 40 


458 1. Use of words not conclusive— 
Construction by court.}—An ment 
provided that ‘for the performance 
of this agreement oach party binds 
himself to the other in the penalty of 
£50, liquidated cEnAnee & not as a 

nalty, which £50 shall be forfeited 

y him who fails to perform this 
agrooment, & shall be recovered the ono 
of the other in an action of debt after 
one month from this date, on default 
made by either party ” :— : the 
£50 was a penalty, not liquidated 


da HENDERSON _ ¥, ICHOLS 
(1849), 5 U.C. R. 898.—CAN, 
A contract for 


453 ii. - 
the erection of a poor-house contain 
clause bind the contractor to 


a 

have it com ieety finished on or 
before a ed day undor a penalty 
of &5 s for every week da 


which the whole of d works sh 
remain unfinished after that day. In 
an action by the contractor for an 
eged balance of the contract price, 
also for payment of oxtra work, 


0 ne Ee ye ae eam ate ee 


deft. plouded 
clause pursuer, 


therein specified 


cation, 
that the da 








period, 


take a counter i{s 


by the jury :—Held: the sum stipu- 
lated in the ovent of non-completion 
was of the nature of practical ’ 
& was not a penalty subject to modifi- 
(1881), 83 Dan exe. fe ok 
eel). - (Ct. o -) 646.— 
453 iii. —— ——., 
agreement with deft., 
ooncession to construct a line of rail- 
hie within a prescribed 
de undertuok to pay subsidy for 
such i arable put eee in 
case n-completion such 
that laree 


pea rovided that they should be completed 

Dec. 26, & that in default thereof the contractors 

should forfeit to the employer £10 per week for 

ev week after that date during which the 
buildings should remain unfinished; & also that, 
if the contractors were prevented by bkpcy. or 
any other cause from completing, the wate 
might rescind, & that the moneys then eady 
paid should be considered the full value of the 
works executed. There were various other stipula- 
tions, & a final provision that, in case the contract 
should not be in all things duly performed by the 
contractors, they should pay to the employer 
£1,000, as & for liquidated damages. efore 
Dec. 25, the contractors filed a liquidated petition, 
their trustees carried on the works for a time, & 
then abandoned the contract. Another builder 
was employed to complete the works, which were 
not finished till long after Dec. 25 :—Held: the 
£1,000 was in the nature of a penalty, & the 
employer was entitled to prove in the liquidation 
only for the actual damage he had sustained by the 
delay in the completion of the works.— Re NEWMAN, 

Ex p. CAPPER (1876), 4 Ch. D. 724; 46 L. J. Bey. 

57; 85 L. T. 718; 25 W. R. 244. 

Annotations :-—Oonsd. Wallis v. Smith (1882), 21 Ch. D. 243 ; 
Willson v. Love, [1896] 1 Q. B. 626. efd. Catton v. 
Bennett (1884), 51 L. T. 70; Elphinstone v. Monkland 
Tron & Coal Co. (1886), 11 App. Cas. 332. 

452. ——.J—PyE v. BriTIisH AUTO- 
MOBILE COMMERCIAL SYNDICATE, Lrp., No. 429, 
ante. . 

453. Use of words not conclusive—Construction 
by Court.]—A. agreed with B. to sell to him the 
stock & the goodwill of his business, & to demise 
to him his house in which the business was carried 
on, for which B. was to pay £800, & to take furni- 
ture & fixtures at: a valuation. They were after- 
wards valued at £174. £400 was paid to A. at the 
time of executing the agreement, & B. agreed to 
accept & pay two bills of exchange, one for £400, 
payable twelve months after date, & the other for 
£174, payable two months after date. A. agreed 
not to carry on the business within five miles of 
the house, & for the true performance of this 
agreement each of them did thereby bind & oblige 
himself to the other of them in the penal sum of 
£500, to be recoverable for breach of the said 
agreement in a ct. of law, as & by way of liquidated 
damages :—Held: this sum was a penalty & not 
liquidated damages. 

Where the sum which is to be a security for the 
performance of an agreement to do several acts, 
will, in cases of breaches of the agreement, be in 
some instances too large & in others too small a 














that under the above | lodged with or retained by him as 
through failure to | 
finish & deliver over the works at the 
stipulated timo had incurred damages 
to a larger amount than the rate 
mo, on the footing 
suc, on the foo 
that the damages were fixed by the 
Soares & were not subject to modifi- 
also an issuc in the footin 
might 


security, should be forfeited ‘* as & for 
liquidated damages.’’ The parties 
agreed that the ordinary rules of law 
regarding the recovery of penalties 
for breaches of contract should not 
apply to this contract & this provision 
was confirmed by statute :—Held > 
the ordinary rules relating to the 
recovery of penalties for breaches of 
contract should be applicd in wase of 
breach by pe of any obligations 
entered into by him under this agree- 
ment & as the large amounts stipu- 
lated to be _ forfeited, exoceding 
£110,000, were manifestly out of 
properticn to the damage suffered 
or inconvenience undergone by deft. 
by reason of the, non-completion of 
the subsidy line, the penalty of 
forfeiture should not be enforced, 
notwithstanding that the 

made payable as & 


° ILLS v. Co 
ERNMENT (1904), 21 8. ©. 58; 
Buch. A. Cc. 855.—8. AF. 


bo asses 


ROBERTSON 
}—Pltf., undor an 
obtained a 
period, & 


sums of money 


Part: VI.—LiquipatEpD DAamMaGEs oR PENALTY. 


compensation for the injury thereby occasioned, 
compens is to be considered a penalty (BAYLEY, J.). 
—DAVIES v. PENTON (1827), 6 B. & CO. 216; 9 
Dow. & Ry. K. B. 369; 5L. J. O. S. K. B. 112; 
108 E. R. 483. 

v. Ancell (1839), 2 Arn. 9. Refd. 


nnotations ADA. B eds), 9M. & W. 678; Magee v. Lavell 
Bet LR. 9 O. 


454. ——.|]—-CRISDEE v. BOoLTon, No. 


444, ante. 

455. —A ‘penalty ” si ag as 
dated damages ”’ ‘are contradictory cde e 
ct. leans against construing words to mean ge 
dated damages.—HORNER v. GRAVES (1831), 7 
Bing. 735; 5 Moo. & P. 768; 9L. J.0.S.C. P 
192; 131 E.R. 284. 








Annotations tons :—Refd. Boys v. Ancell ae te 5B N. C. 
390. Mentd. Archer v. Marsh (1837), 6 ean: & Bl. 959; 
Hitchcock v. ieee »68L. J. Kx. ; Proctor v. 


tT ent (1840), 2 wis & G. 20 Whitcker v. Howe 
ca 3 Beav. 383; Mallan a May eee 11 M. & bi 
rice v. {Green at L. Tallis 
toa (1853), 1 BR. . 391; sitins os ‘Looks 1879), 4 
pp. ; Davice: v. Davies ee ty 36 Ch. 359 ; 
Rogers v. Meddooke. [1892] 3 Ch. 346: Noniontelt v. 
Maxim Nordenfelt Guns & pep nton 4° (1894) A. C. 
535; Ha aynes 0 v, Doman, [1899] 2 Ch. ‘Underwood ». 
Barker, { 899] i Ch. 300; Townsend. My Siatune [1900] 2 
Ch. Dowden & Pook v. Pook, we 04) 1K. B. 45; 
Tivoll  Nacabectere, Colley (1904 ), 52 R 632 ; Lectham 
v. ne-White (1907), 7 "Russell v. 
Amalgamated Soc. o Gat eee & J; Ny Oi b103 1K. B. 


506; North- yearn . t Co. v. Electrolytic Alkali ‘Co. 
(1912), 107 L. T.4 A.-G. ry see er musicale 

. Adelaide Ace “6. (1913) A. v. Russ, 
fi914}1 Ch, 468 Mibdre 3 Siscigne bine e 84 1. J. K. B. 
2057 ;X Horwood ». Millar’s Timber = Tra Co., [1916] 
2 K. : Naylor, Page v. Krainische Industrie 
Gensiteohatt , i9i8), 87 L. J. K. B. etrur Whitmore ». 
King (1 bebe Pl . J. Ch. 647; : Rodriguez ». Speyer, 
els opoways v. Hoyle (1919), 35 T. L. R. 
285; se liens Concrete Engineering Co. v. 


Schelff, weet} 2 Ch 


456. From whole instrument.]— 
(1) Deft. agreed to grant a lease with the usual 
covenants, & pitf. to execute a counterpart & pay 
the expenses & for the true performance of the 
agreement, each of the parties bound himself in 
the penalty of £500, to be recovered against the 
defaulter as liquidated damages :—Held: the 
£500 must be considered as a penalty & not as 
liquidated damages. 

(2) Where the scale is so nicely balanced as to 
make it difficult to determine, whether the words 
employed in the particular stipulation constitute 
@ penalty or an econ for liquidated damages, 
we must look at the rest of the agreement & collect 
from it what must have been the real intention of 
the parties (TINDAL, C.J.).—Boys v. ANCELL 
(1889), 5 Bing. N. 0. 390; 2 Arn. 9; 7 Scott, 364 ; 
8L. J.C. P. 267 ; 3 Jur. 316 ; 132 B. R. 1149. 

457. .|—By an agreement in 
writing, pltf. agreed to ‘ sell & deft. to purchase 
the household furniture, stock in trade, etc., by 
valuation; B. to value for pltf. & M. for deft. '; 
the goods to be valued, & possession given on or 
before Oct. 13, 1858 ; & in the event of either of 
the parties not complying in every io set 
forth in this agreement, he should forfeit & orfeit & pay 
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the sum of £50 & all expenses attending the same.”’ 
Deft. did not take possession of the goods, which 
pitf. subsequently sold to another person. In an 
action for the breach of the agreement, deft. paid 
into ct. £5. The jury having found a verdict for 
deft., on motion to enter a verdict for pltf. for £45 ; 
—Held: the sum of £50 was a penalty & not 
liquidated damages ; & therefore aett. was entitled 
to retain the verdict. 

The words “‘ liquidated damages ”’ or “* penalty ” 
are not conclusive as to the character of the sum 
stipulated to be paid, for if the whole agreement is 
such that the ct. can see that the sum is a penal 
sum, it must be so treated (BRAMWELL, B.).— 
BEtTtTs v. BuRCH (1859), 4 H. & N. 506; 1 FF. & F. 
485; 28 L. J. Ex. 267; 33 L. T. O. S. 151; 7 
W. R. 546; 157 EB. R. 938. 

Annotations ;-—Consd. Wallis v. Smith Sis all 21 i D. 243. 

Refd. Magee v. Lavell (1874), 43 L. C. P. 181; Re 

n, Ez p. Capper (187 5}, 4 ich, D. 724; Catton ov. 


Newm 
Bonnett Goal Co. » 61 tone v. Monk! 
20, (1886), 11 WW App. P Cas 











Love, “11886 Hinton v. Sparkes 
1868), L. R. 3g CO. P. iol; Cire a4, fiinta (1872), L. R. 
Cc. P. 70: Pye ears Automobile Commercial 
Syndicate (1906), oa T. L. R. 287. 
458. 
No. 440, ante. 
459. ——.]-—- CLYDEBANK ENGINEERING 


& SHIPBUILDING Co. v. YZQUIERDO Y CASTANEDA 
(Don JosE Ramos), No. 424, ante. 











460. -}—PuBLic Works Oomr. v. 
HItzs, No. 425, ante. 
461. -]—Where a contract provides 





that on breach thereof a specified amount should 
be paid “as liquidated damages & not as a 
penalty,’ its true construction must have regard 
to the particular circumstances of the case & not 
be such as to render it unconscionable & extrava- 
gant. Where it is impossible at the date of con- 
tract to foresee the extent of uncertain injury 

which might be sustained by its breach, or the cost 
& difficulty of peeve it, & the amount is reason- 
able, it should be recovered as liquidated damages. 
—-WEBSTER v. BOSANQUET, [1912] A. C. 394; 81 
L. J. P. C. 205; 106 L. T. 357; 28 T. L. R. 271, P. C. 


Annotation :—Consd. Dunlo Pneumatic Tyre Co. v. New 
Garage & Motor Co., [1915] A. C. 79 


In building contracts jJ—See_ BUILDING CoN. 
TRACTS, ENGINEERS & AkcHIiTECTS, Vol. VII, 
pp. 393 et seq. 


Sub-sEcT. 4.—LARGER SUM PAYABLE IN DEFAULT 
OF PAYMENT OF SMALLER SUM. 


462. Larger sum ieee as penalty.| — 
ASTLEY v. WELDON, No. 427, ante. 








463. -|—DAVIES v. PENTON, No. 453, ante. 

464, ——.|—-K EMBLE v. FARREN, No. 474, post. 

465. jie NEWMAN, Ha p. CAPPER, No. 
451, ante 

466. J——I£ the sum described as _ liqui- 





dated damages be a large sum, & the title to that 





ana ete, erent nents eoatipenmrmtants 2 


PART VI. SECT. 1, SUB-BECT. 4. 


4621. Larger sum regarded aa venalt 
—A stipulation by Orhioh on may | & 
of payment of one instalment, double 
the entire amount of the debt, due 
under an instalment bond is to Beoons 
ble, is in the nacare of a 
apa Yapameawo O86 4. £. 10°05 
Bom. 555,—IND. : " 

462 i. ——-.]—A 


co. yan were 


iPad ats ir ae silaté “i 
e on 
frou the’ debtor’s shop, relying upon 


an cagmeanient whereby in effect, in 

eration of the use of tho a 
pareton & of the installation, repa 
& final removal of the same by the 
co.; the debtor to keep ee 
apparatus for 7 years certain, & to 
poe therefor the sum of £35 in annual 

talments of £5, of Mle one instal- 


ment only had been fee to 
debtor’s arrangement : pete the 
sum payable upon re breach oe the 
tip ao ve quida es & 


y.—Re OB. cael] 2 
I. oh. 62 ona 


e. —— Interests of third 


ty.j-— 
A. mtged. bis property to D. 


secure 





od 00, agreed by D. to ne hg in lieu 
of a * sj vlement: debt of & & the 
£700 was to bo payable by nstalients 
at certain times, & if not punctually 
£0 ree. D. was to be remittod to his 
original hs a & to have the mtge. 
security The judgments were 
rere Sep ge by a ponten prannous dee 
for D., ae Gay agp 
Revert cat the £700 tor 
ri had previously mtged. his property 
to B. as a counter security, & for other 
debts. The instalments were not pai 
unctually, & the £3,000 was claimed 
foll :-—/Zeld : though the ct. would 


not interfere if the arrangement were 
between him & D 


. only, yet as the 
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Sect. 1.—How determined: Sub-sects. 4 & 5.) 


sum is to arise upon some very trifling considera- 
tion, then it follows plainly that the large sum 
named never could have been meant to be the real 
measure of damages. It was an oppressive agree- 
ment, the sum named could never have been the 
proper amount of damages arising upon the non- 
observance of some of the stipulations of that 
agreement, which eh apa would have been 
measured by a few shillings, & therefore the very 
large sum stated to be damages was properly 
regarded as in the nature of a penalty (LORD 

WESTBURY).—THOMPSON v. HUDSON (1869), L. R. 

4H.L.1; 38 L. J. Ch. 431, H. L. 

Annotations :—Apld. Re Newman, Ex p. Capper (1876), 4 
Ch. D. 724. . Re Hatton, Ez p. Hodge (1872), 27 
L. T. 396; Protector Loan Co. v. Grice (1880), 5 Q. B. D. 
592; Ward v. Monaghan (1895), 39 Sol. Jo. 485. Mentd. 
Dendy v. Evans, [1910] 1 K. B. 263. 

487. he v. SMITH, No. 12, ante. 





468. J—Law v. ReppitcH LocaL BoARn, 
No. 428, ante. 





SuB-sEcT. 5.—VARIED STIPULATIONS. 


469. General rule.|/—PyYE v. BRITISH AUTO- 
MOBILE CUMMERCIAL SYNDICATE, LTp., No. 429, 
ante. 

470. ——.]— DUNLOP PNEUMATIC TYRE Co., 
Lrp. v. Naw GARAGE & Motor Co., Lrp., No. 426, 
ante. 

471. Lump sum to secure perfyrmance of 
several stipulations—-Of varying importance & 
value—Regarded as penalty.|—ASTLEY v. WELDON, 
No. 427, ante. 

472. 
No. 458, ante. 

478. -]—In an action on the 
case, to recover damages for breaking up a highway, 
deft. gave pltf. a cognovit to confess a judgment 
for £200, with a defeasance; that no execution 
should issue, if deft., within a limited period, should 
reinstate the road according to certain stipulations 


PENTON, 





—— ——.]— DAVIES v. 











ee 





5 lands. imate. ee oe ee 


nee ee ee ne ee we 


DAMAGES. 


I 
contained in a plan, & to the satisfaction of a 
surveyor. The road not being completely re- 
instated within the time prescribed, pltf. sued out 
execution, & levied the £200 & costs :—Held: 
the sum of £200 was in the nature of a penalty, & 
not of liquidated damages. 

In the defeasance there are stipulations of various 
degrees of importance; & as it would be unjust to 
say that if the road were completed only one day 
after the term agreed on, deft. should pay the 
whole £200, it would be equally so to say he should 
pay the whole after performance of a portion of 
the work (TINDALL, C.J.).—CHARRINGTON wv. 
LAING (1829), 6 Bing. 242; 3 Moo. & P. 587; 8 
L. J. 0. 8S. C. P. 50; 180 EB. R. 1273. 


Annotations :—Refd. Perry v. Turner (1831), 2 Cr. & J. 89; 
Ranger v. G. W. Ry. (1854), 24 L. T. O. 8. 22. 


474. Unless confined to speci- 
fied stipulation oor  stipulations.]|—Liquidated 
damages cannot be reserved on an agreement 
containing various stipulations, of various degrees 
of importance, unless the agreement specify the 
pase ros: stipulation or stipulations to which the 
iquidated damages are to be confined. 

We see nothing illegal or unreasonable in the 
parties, by their mutual agreement settling the 
amount of damages, uncertain in their nature, at 
any sum upon which they may agree. In many 
cases, such an agreement fixes that which is almost 
a hes to be accurately ascertained (TINDAL, 

But that a very large sum should become 
immediately payable, in consequence of the non- 
payment of a very small sum, & that the former 
should not be considered as a penalty, appears to 
be a contradiction in terms (TINDAL, C.J.).— 
KEMBLE v. FARREN (1829), 6 Bing. 141; 3 Moo. & 
P. 425; 7L.J.0.8.C. P. 258; 130 E. R. 1234. 


Annotations :—Consd. Boys v. Ancell (1839), 5 Bing. N. C. 
390. Folld. Horner v. Flintoff (1842), 9 M. & W. 678. 
Consd. Green v. Price (1845), 13 M. & W. 695; Galsworthy 
v. Strutt (1848), 1 Exch. 659; Atkyns v. Kinnier (1850), 
4 Exch. 776; Ranger v. G. W. Ry. (1854), 5 H. L. Cas. 
72; Bonsall v. a Ae (1867), 16 W. R..372 ; Thompson v. 

. R.4H. LL. 1 











Hudson (1869), ; : ‘ Apld. Magee v. Lavell 
(1874), L. R. 9 C. P. 107. Consd. Re Newman, Ez p. 


rights of B. were involved, the condi- 
tion in dofault of punctual payment 
should be treated as a penalty, & 
rolieved against, & this equity could 
be enforced by A. as well as by B.— 
CARROLL v. O'CONNOR (1847), 11 
I. Eq. R. 200.—IR. 


PART VI. SECT. 1, SUB-SECT. 5. 


469 i. General rule.}—Where a@ con- 
tract contains a condition for pay- 
ment of a sum of moneys as liquidated 
damages for the breach of stipulations 
of varied importance, none of which is 
for payment of an ascertained sum of 
money, the ponerse! rule is, that tho 
sum namod is not to be treated as a 

enalty, but as liquidated damages. 
Where the stipulations resolve them- 
selves into one the case comes within 
the rule that when the agreement is 
for the performance of one act, & 
there is no adequate means of ascer- 
the damages from a violation 
& the parties agree 
liquidated damages, i 
treated as a penalty.—SCHRADER Uv. 
LILLIS (1886), 10 O. R. 358.—CAN. 

469 ii. -}—Where a party binds 
himeelf to do several things of different 
degrees of importance, a sum made 
payable on the non-performance of 
either or any is necessarily a peuety 
ony vee one of these things agree 
to done is the payment of a sum 
of money.— EDWARDS v. MOORE (1906), 
1E. L. 422,—OAN. 

460 ili. ———.}—Whcere a sum is stipu- 
lated to be as liquidated damages 
& is payable not on one single event, 





but on a number of events, some of 
which might result in inconsiderable 
damages, the ct. may decline to 
construe the words according to their 
ordinary effect, & may treat the sum 
as a penalty but aliter when it is made 

ayable upon only one event.— 
St. CATHARINES IMPROVEMENT Co. 
v. RUTHERFORD (1914), 31 O. L. FR. 
5743; 19 D. L. R. 662; 6 O. W.N. 
568.—CAN. 

469 iv. -}—Where a document 
contains covenants for the performance 
of several thi:.gs, & then one large sum 
is stated to be peyells in the event of 
a@ breach, such sum must be con- 
sidered a penalty.—BrHARY LOLL 
Doras v. Te NARAIN (1884), I. L. R. 
10 Calc. 764.—IND. 

469 v. -] — In determining 
whether a sum mentioned in a decd 
& expressed to be payable as liqui- 
dated damages on breach of any one 
of several covenants in a deed. is to 
be considered as liquidated damages 
or as a penalty, two considerations will 
influence a ct. to treat the specified 
sum ag a penalty—(J) if the same sum 
is aprons to be payable for the 
breac or oy oe of a mute bor oes 
covenants of greatly varying import- 
ance; (2) if the damage sustained 
through a breach bears no reasonable 
relation to the amount of the sum 
spore to be payable.—SEARLE v. 
Na (1907), 27 e z. L. R. 163.— 

469 vi. -}+~—Where in a contract 
@ single lump sum is made payable 
by way of compensation, on the 











occurrence of one or more or all of 
several events, some of which may 
occasion serious & others but trifling 
damage, the peseumptlon is that tho 
partics intended the sum to be a 
pay & subjoct to modification ; 
ut if the stipulated payments aro 
made proportionate to the extent to 
which the debtors may fail to imple- 
ment their obligaton & are to bear 
interest from the date of the failure, 
ayments so adjusted with reference 
o the actual amount of damage, are 
not to be regarded as penalties but as 
liquidate damages. he mere use 
of the words “‘ penalty ’’ or “‘ liquidated 
damages’ is not conclusive as to 
whether the parties have stipulated 
for a penalty or liquidated damages.— 
ELPHINSTONR (LORD) v. MONKLAND 
IRON & CoaL Co., LTp. (1886), 13 
R. (Ct. of Sess.) 98.—SCOT. 


471 i. Lump sum to. secure 
formance, of several stipulations—Of 


Reg 

as penalty.}—Where ea party binds 
himself in an agreement to pay pitt. 
£25 if A. does not fulfil all the covenants 
& conditions of an agreement, the £25 
must be looked on as a penalty, & not 
as liquidated damages giving pitf. 
an action as for an absolute debt.— 
MCLEAN v. TINSLEY (1850), 7 U. C. R. 
40.—CAN. 


{. Additional rent to secure per- 
formance of all or any of several condi- 
tions — -Liquidated da e }~-T., the 
tenant, 5 BN in case of breach of all 
or any of the conditions contained in 
the contract, to pay an additional or 


Part VI.—LiquipateD Damaaess on PENALTY. 


ele 4 . 724; Wallis 7 ath (83 21 
4 Fold. Hope «wasn ke 
nlop ey eee von Ps is ow G 

; 98) A. C. 79. - Beckham 
ire Reynolds v. Bri RI rive 
Gans Thompson aot) § R. 289; 
(1838), E 63 ; Reindel v 
if B. N. 8. bee ; Betts v. burch ot 28 
Johnson v,. Colquhoun oon 32 R. me : Gatton v. 
Bennett (1884), Elp shinetous v. Monkland 
he eat T ve (1886, 11 1 ap. Cas 332; Law v. Redditch 
‘chee ard v. Monaghan (1895), 59 


532; oe v. ‘Love, p1826 2 626 ie ntd. 

a ». Robinson oe e L. Ellen v. Topp 
ie 15 Jur. 451; Hi nton » y Sparks (axoby 37 L. 3. Cc. 

é Soothill Upper U.C efield R. C., (1905) 2 Ch. 


475. —— Unless limited to breaches 
of uncertain nature.|—Boys v. ANCELL, No. 456, 
ante. 

476. ——- ———- ——— lg ne on an 
indenture, whereby deft. & pitf. agreed to enter 
into partnership as surgeons for the term of three 
years; & deft. covenanted that, after the deter- 
mination of the partnership, he would not at any 
time practice as a surgeon at 28, Dorset Crescent, 
or within the distance of two miles & a half thereof, 
measuring by the usual streets or ways of approach 
thereto, nor reside within the distance of two & a 
half miles of 28, Dorset Crescent, without pltf.’s 
consent, nor would attempt to prevail on any of 
the patients of deft., or of the partnership, to with- 
draw from pltf., or to employ any other medical 
attendant in prejudice of pltf., but would in all 
things endeavour to promote the business & 
advantage of pltf. as a surgeon, so far as it was in 
the power of deft., & as he could reasonably & 
properly be required todo; & that, if deft. should 
in any respect break or infringe this stipulation, 
he should pay pitf. £1,000 as & for liquidated 
damages, & not by way of penalty. Breach, that, 
after the expiration of the term, deft. did ‘reside 
within the distance of two miles & a half of the 
premises, 28, Dorset Crescent. The plea traversed 
this allegation; & after verdict for pltf. :-—Held : 
the sum of £1,000 was liquidated damages, & not 
a@ penalty. 

Therefore, if a party agrees to pay £1,000 on 
several events, all of which are capable of accurate 
valuation, the sum must be construed as a penalty 
& not as liquidated damages. But if there be a 
contract consisting of one or more stipulations, the 
breach of which cannot be measured, then the 
parties must be taken to have meant that the sum 
agreed on was to be liquidated damages & not a 
penalty (PARKE, B.).—ATKYNS v. KINNIER (1850), 
4 Exch. 776; 19 L. J. Ex. 182; 154 BE. R. 1429; 
sub nom. ATKINS v. KINNEAR, 14 L. T. O. 8. 363. 


Annotations :—Consd. Reynolds v. ChB. 24 Oa BE. & B. 
528; Wallis v. Smith (1882), 21 Ch Refd. Elves 
v. Crofts (1 850), 10 C 241; Mecece e. Gung etry 
EK. B. & E. 563 : Bonéalt Byrne (18 wae 16 W. R. 
Bemnsaa ». O’Conn a 80 L. 234. 
Lake ». Butler (1855), “od L - Q. B. 273: ; Duignan v. 
Walker (1859), John. 446: "Mouflet v. ’ Cole (1872), 
LL. R. 8 Exch. 32; Maxim Nordenfelt Guns & Ammunition 
Co. v. Nordenfelt. {1893) 1 Ch. 630. 
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penal rent :—Held: 

rent was not & enalty.—-WRIGHT v. 

TRaOY (1873), I. R. 7 C. L. 134.—IR. 
@. Forfeiture of bonus Re Regarded as 


penally.—-F ailure to perform pontiac} for. 


pitt.’ 8s favour for 310,01 000. The deft. 
gave the bond & 
containing a covenant for insurance, & 
he invested the $30,000 as stipula 
The factory was one in which 


145 


477. ——- ——- —— ——.]—A deed pro- 
viding for the determination ve a partaeibio 
between two medical men at the end of three years 
contained the following covenant: ‘‘ That after the 
determination of the term of three years, & so 
long as R. shall reside in W., etc., he, B., shall not 

ractice, etc., nor see any patients except as 

ereinafter mentioned, nor introduce any other 
medical man in the town of W., etc., but shall 
before the expiration of the term, introduce R. to 
all the exclusive patients of B., & also use his best 
endeavours to secure the same for R. Provided 
always, & it is expressly agreed, that in case B. 
shall make default in performance of the covenant 
lastly hereinbefore contained, he will forthwith 
pay to R., the sum of £2,000, not in the nature of a 

enalty, but as ascertained liquidated damages. 

hat, notwithstanding the clause lastly herein- 
before contained, B. may also, if he thinks fit, after 
the term of three years, attend midwifery cases in 
W., the fees for which shall be equal to or exceed 
one pound one shilling ; but he shall pay one-half 
of the fees which he shall receive for each of such 
cases to R., etc.”’ :—Held: upon the construction 
of the covenant, the sum of £2,000, was not a 
penalty, but liquidated damages, all the stipula- 
tions being of uncertain value.—REYNOLDS v. 
BRIDGE (1856), 68 B. & B. 528; 26 L. J. Q. B. 12; 
27 L. T. O. S. 169; 2 Jur. N. 8. 1164; 4 W. R. 
640; 110 KK. R. 961. 


Annotations :—Consd. Mercer v. Irving (1858), KE. B. & BK. 
563; Wallis v. Smith (1882), 21 Ch. D. 


478. -——— Though expressly stated as 
liquidated damages.|—-Pltf. & deft. entered into 
an agreement for the purchase by deft. of the 
pitf.’s goodwill, stock, tenant-right, etc.; it was 
stipulated by the agreement that pltf. should give 
possession on a certain day, & in the meantime 
should pay the rates & taxes, & keep deft. indem- 
nified therefrom; & deft. agreed to pay £100 for 
the tenant-right, ’& take the fixtures at a valuation, 
& pay all rents, rates, taxes, etc., & to indemnify 
pltf. from the same; & lastly, the parties 
‘* mutually bound themselves the one to the other 
in the sum of £100 as settled & liquidated damages, 
to be paid & forfeited without any deduction, by 
such of them as should make default in the 
premises, unto the other of them requiring the 
same ’’ :—Held: the sum of £100 was a penalty 
only, & not recoverable as liquidated damages for 
the breach of any of the stipulations. 

The rule laid down in Kemble v. Farren, No. 474, 
ante, was, that when an eement contains several 
stipulations of various degrees of importance & 
value, a sum agreed to be paid by way of damages 
for the breach of any of them shall be construed 
as a penalty, & not as liquidated damages, even 
though the parties have in express terms stated 
the contrary. This case is rather stronger than 
that of Kemble v. Farren, No. 474, ante, because 
the word ‘“‘ forfeited ’’ is used, which points to a 
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could never be moré t than $10,000. 
This consideration alone sufficed to 
show that the principal suins must be 
regarded as penalties.— BRUSSELS VIL- 
eon: RONALD (1885), 11 A. R. 605.— 





mtge., the settee 


—Pitfs. under a bye-law granted the | twenty-five men might have been 
deft. a bonus of $20,000 to af aid him in {| employed, & which could have turned h. chal bathe Or of land Breach 
the manufacture of s engines | out 100 mowers in a year. In the | of agreement f Whether 
& agricultural im plemente, subiee t to | course of two years ony twenty penalty. + Vendors Sed 4 extend 
acondition mm he 03 e-lawthatheshould | Mowers were constructe the he time for the payment of the 
, bide a 008 & 6 e factory premises | number of persons a olocd dwindled | pure money for three months, 
or $10,000 & a ond for $10, 0.000, t to be down to two or three :—Held: if | upon the terms of the purchaser paying 
conditioned ae for the carrying o the sums pel by these Instruments | down $500, & it was agreed between 
. t such urers for twenty ay Pe Vp ted damages, pitfs. would | the parties that ‘ if deft shall pay the 

(2) dur yduring that period to keep tled to recover the whole ; balance of the purchase money. wit 
$30 30,060 invested factory $20, 000 upon pees though the actual | the time limited by the judgment, 
& (3) to insure the building & plant ix | damage might not exceed $700 & | pitts. shall give credit to deft. upon the 
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Sect. 1.—How determined: Sub-sects. 5 & 6.) 


penalty (PARKE, B.).—HORNER v. FLINTOFF (1842), 
M. & W. 678; 11L. J. Ex. 270; 152 E. R. 287. 
tkyns v. Kinnier (1850 


Anais : Be h. 776. 
—Apld, St mone 


rutt (1848), 1 Exch. 














‘419, ——.|—BErtTs v. BURG No. 
457, ante 
* 480. —— —— ——.]—MAGEE v. LAVELL, No. 
450, ante. 

481. —— |—Re NEwMAN, Ez p. 


CAPPER, No. 451, anie. 

——.]—An agreement for the 
publication of a work contained stipulations that 
£10 should be paid by the publishers to the author 
for permission to publish, & that in the event of 
any delay in the pon or in the event of any 
of the terms of the agreement not being complied 
with by the publishers they should pay £50. In 
an action to recover £50 for delay :—Held: this 
sum was a penalty & not liquidated damages, & 
pe was only entitled to nominal damages.— 

OPR v. BURNS & OATES (1885), 1 T. L. R. 272. 
Subject to modification.| 
—When a single lump sum is made payable by 
way of compensation, on the occurrence of one or 
more or all of several events, some of which may 
occasion serious & others trifling damage, the 
presumption is that the parties intended the sum 
to be penal & subject to modifications (LorpD 
WaAtTsON).—ELPHINSTONE (LORD) v. MONKLAND 
ca & come Co. (1886), 11 App. Cas. 332; 35 

1 

Annotations Ald. Willson a Love, [1896] 1 626. 
Folld. Clydeb Engineer “r! ‘& shivburiding Bo. v. 
Yzquicrdo ‘hy Castenede, (1905) Dunlop 
Vary New Ghenea & Motor Co., aed 
. G. N. of Scotland Ry., [18 oe 

mo BL; ; pe v, Redditch L. B., [1892] 1 Q. B. 1 

Stegmann v. O'Connor (1899), 81 L. T. 627; Dicstal v 
Stevenson, (1906) 2 K. B. ntd. Re Midland Coal, 


Me 
Coke & Jron Co., Craig’s Claim, [1895] 1 Ch. vast ; Re Law 
Car & General Insce. Corpn., (1913) 2 2 Ch. 1 


.]—LAW v. REsDrce LOcAL 























484. eras 
wart No. 428, ante. 











Prim& facie presumption.]} 
—WILLSON v. LOVE, No. 423. ante. 

486, —— ———_ ——— ———.] CLARKE v. M‘TURK 
(1897), 14 T. L. BR. 27. 

487. |—By an agreement W. 
agreed to purchase a public-house of B. & the 
fittings, & to take the stock to a certain amount & 

ay for the same; B. agreed to assign the licences 
& pay certain rates & taxes & give possession, & 
not carry on the Lag are of a licensed victualler 
within one mile, W. further agreeing to pay the 

urchase-money & "produce references. It was 
furth her provided ‘‘that if either of the partics 
should neglect to perform or refuse to comply with 
any part of this agreement ’”’ the Se refusing 
or saps inet should oa pe ay the other £25 as liquidated 
damages :—Held: this was a pore Ity.— BRADLEY 
v. WaLsH (1908), 88 L. T. 787, D. C. 














balance for $500, but, if deft. shall 
fail to make payment, of the balance, 





2 O. W. R. 325, 405.—CAN., 


DAMAGES, 


488. —— ——— Unless damage not ancu- 
rately ascertainable.|—DUNLOP PNEUMATIC. TYRE 
Lrp. v. New GARAGE & Motor Co., Lrp., 


Co., 
No. 426, ante. 

489. ——— -—— Lump sum not fair pre- 
estimate probable damage.|—Agreement 
between pitts. & deft. provided that pltfs. should 
sell their motor cars, to deft. for sale by him within 
a certain district, deft. undertaking not to sell 
any car or parts below a certain price, & to pay to 
pie. £250 for every breach of such undertaking, 
he sum fixed being expressed to be ‘‘ the agreed 
damages which the manufacturer will sustain.” 
Deft. sold five cars at a lower price than that 
fixed :—Held: the agreed sum was a penalty & 
not liquidated damages, as breaches of the different 
conditions in the agreement would result in 
damages largely varying in amount, & therefore 
the sum of £250 was not a fair pre-estimate of 
the probable damage within the meaning of the 
decision in Dunlop Pneumatic Tyre Co., Lid. v. 
New Garage & Motor Co., Lid., No. 426, ante.— 
Forp MOTOR Co. (ENGLAND), Lrp. v. ARMSTRONG 
(1915), 31 T. L. R. 267 ; 59 Sol. Jo. 362, C. A. 

490. ——- ———_ Noo stipulation for payment of 
ascertained sum of money—Liquidated damages. |-—— 
WALLIS v. SmiTH, Noe 12, ante. 

491. All capable ‘of accurate valuation— 
Penalty.|—ATKyYNs v. KINNIER, No. 476, ante. 

492. —— Relating to matters of small value— 
Penalty.|—DIMEcH v. CORLETT, No 435, ante. 

493. Payment by instalments — Forfeiture of 
previous sums paid on default in payment of one— 
Penalty.}—A written agreement for the sale of 
certain patent rights provided that the purchase- 
money should be £14,000, of which £1,400 was 
already paid at the date of the agreement, & the 
remainder was to be paid by instalments of £4,200 
each on certain days, & it was a term of the agree- 
ment that the first two machines were to be 
furnished at net cost price, one half of such cost to 
be paid to the vendors when the machines were 
ordered, & the other half when they were ready 
for shipment. The agreement provided that if 
default should be made by the purchaser in the 
pet arta of any of the instalments at the stipu- 

ated times, or in case there should be a breach of 
any of the conditions mentioned in a clause of the 
agreement, then all payments made to the vendors 
should be absolutely forfeited to them as & by 
way of liquidated damages. The purchaser had 
paid the £1,400 as part of the purchase-money & 
also £450 for the machines, but, as he had made 
default in paying the first instalment, the vendors 
rescinded the contract & refused to supply the 
machines, & they claimed to retain the two sums 
paid to them as liquidated damages for breach of 
the contract :—Held: although the parties had 
used in their agreement the. words “ liquidated 
damages,” the case came within the first class of 
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& the £3,000 paid. Thereafter the 
purchasers repudiated the contract, 
brought an action to recover the 


‘within the time, then pitf. shall not be k. Breach of agreement for 

bound to give credit to deft. upon the | sale of ship-—Whether y.}—An 23, 000 oF on the und infer alia that it 
balance for $500, & in this respect time | agreement for or the sale of a atearnship was stipulated for in the ent 
shall be of the essence of the contract.”” | at a price of £30,000, provided that merely as Tee gia & that in Tac t the 
A few days after the expiry of the | £3,000 should be paid by the pur- vendors h ered n by 
time, deft. tendered the purchase | chasers on 8 the agreement, & | the failure of the urchasers to ple- 
money, less $500, which pltfs. refused | the balance with five 4 days of the | ment ne contract :—Held: the sum 
to accept : —Held : vessel be ready for delivery. had b deposited as a guarantee 
sion was in the nature of a forfeiture, | Failing the on payment by the | for performation of the contract & 


& not “ot liquidated damages & the 


| 
the above provi- 
was entitled to be relieved 


p rs oO 
the vendors had eget f to re-sell the 


purchase money, 


as the pursuers had it Hlcere a 
the contract without just cation, 
re 


m the terms of the judgment & to | steamer by either public or private they were not entitled to advan: 
have a conve nce of the property ; & the eposit was orfeited of their own Seeack db 
upon paying balance due after | tothe vendors’ sole beeen Ar ay grag a neturD of the Biss t— OSERTS 
credit given for. the 8500.—EmMPping | between the amount real Cooper, LTp ALVESEN & CO., 
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33 C. lL. T. 229 ; 6 O a Ts R. 710; { 


purchasers. The agreement was signed 


Part VI.—LiquipaTED DAMAGES OR PENALTY. 


cases mentioned, in Wallis vy. Smith, No. 12, ante, 
& was to be treated as a penalty only, & not 
as liquidated es, & a reference was ordered 
as to the actual damage sustained by the vendors.— 
BARTON v. CAPEWELL CONTINENTAL PATENTS CoO., 
Lrop. (1893), 68 L. T. 857 ; 57 J. P. 712; 37 Sol. Jo. 
442; 5 R. 374, D.C. 

494, Forfeiture of deposit—Regarded as liqui- 
dated damages—Breach of agreement for sale of 
public-house.|—An agreement for the purchase of 
a public-house, with fixtures, etc., contained the 
following stipulations: ‘‘ And, as earnest of this 
agreement the purchaser has paid into the hands of 
the vendor £50, which is to be allowed in part 
payment at the completion of this agreement. If 
the vendor shall not fulfil the same on his part, 
he shall return the deposit, in addition to the 
damages hereinafter stated: &, if the purchaser 
shall fail to perform his part of the agreement, 
then the deposit money shall become forfeited in 
part of the following damages: & if either of the 
parties neglect or refuse to comply with any part 
of this agreement, he shall pay to the other £50, 
hereby mutually agreed upon to be the damages, 
ascertained & fixed, on breach hereof.’’ Instead 
of depositing the £50, the purchaser gave an 
I.0.U. for the amount. The purchaser failed to 
complete the purchase, & the vendor sold the 
public-house for £10 less than the purchaser agreed 
to pay for it. In an action by the vendor against 
pincer for breach of the agreement, & upon the 

.O.U. :—Held: pltf. was entitled to recover the 
£50, & was not limited to the amount of damage 
he had actually sustained. Semble: but for the 
clause for the forfeiture of the deposit, the £50 
would have been a penalty, & not liquidated 
damages.—HINTON v. SPARKES (1868), L. R. 3 
C. P. 161; 37 L. J.C. P. 813 17 L. TT. 6003 16 
W. R. 360. 

Annotations :—Folld. Lea v. Whitaker (1872), L. R. 8 C. P. 

70. Consd. Wallis v. Smith oar ne he D. 243. Refd. 


Magee v. Lavell (1874), 43 L. J. 1; Pyé v. British 
Automobile Commercial Syndicate (1906), 22 T. L. R. 











287. Mentd. Howe v. Smith (1884), 27 Ch. D. 89 

495. }— LEA v. WHITAKER, 
No. 447, ante. 

496. -]—An agreement: for sale 











of a public-house contained the two following pro- 
visions: (1) As an earnest hereof the purchaser 
has this day paid into the hands of S. the sum of 
£500 as a deposit, the deposit to form part of the 
purchase-money to be paid on the day of posses- 
sion; & (2) should either vendor or purchaser 
refuse or neglect to carry out the above arrange- 
ment on her or his part, the one so refusing or 
neglecting shall pay tothe other the sum of £500 as 
or in the nature of Hquidated damages. The 
purchaser was unable to carry out his part of the 
agreement. The vendor brought this action for 
specific performance of the ement, or, in the 

ternative, payment of the £500 as liquidated 
damages. It was contended that this £500 was a 
penalty, & was therefore not recoverable :—Held : 
the meaning of the agreement was that the £500 
should be recoverable, not if some minute pro- 
vision were not carried out, but if, owing to the 
fault of either party, the agreement were not 
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carried out at all, & that sum could be recovered 
in this case as liquidated damages.—CaTron v. 
BENNETT (1884), 51 L. T. 70. 

497. —— Breach of various stipulations.] 
—WALLIS v. SmittH, No. 12, ante. 





SUB-SECT. 6.—SINGLE STIPULATION, 


See BvuILDING CONTRACTS, ENGINEERS & 
ARCHITECTs, Vol. VII., pp. 393-398, Nos. 236-260. 

498. General rule.]—-ASTLEY v. WELDON, No. 
427, ante. 

499. ——-.]-SAINTER v. FERGUSON, No. 422, 
anle. 

500. .|—LAW v. REDDITCH LOCAL BOARD, 
No. 428, ante. 

501. Lump sum payable on breach — Bond to 
restrain trespass.|—The bill was for relief against 
a judgment on a bond, in which pltf. was jointly 
bound with his son, in the penalty of £100, that the 
son should not commit any trespass in the Duke of 
B.’s royalty, by shooting, hunting, fishing, etc., 
except with the licence of the game-keeper, or in 
company with a qualified person. 

When these sort of bonds are given by way of 
stated damages between the parties, it is unreason- 
able to imagine they could only be intended as a 
bare security that the obligor should not offend for 
the future. Were this the case, in what respect 
is a gentleman in better condition, who has such a 
bond, than he was before, if, after he has obtained 
judgment at law, a ct. of equity will give him no 
other satisfaction than the bare value of the price 
of game he has killed (LorD HARDwIcKE, C.).— 
Roy v. BEAUFORT (DUKE) (1741), 2 Atk. 190; 26 


kK. R. 519. 
Annotations :-—Refd. Fallowes v. Taylor (1798), 7 Term Rep. 
475; Astley v. Weldon (L801), 2 Bos. & BP. 346. 


502. - —-— In accordance with injunction.] 
--A bond was exccuted by deft. for the payment 
of £100 to pltf. The condition of the bond was that 
if deft. should at all times thereafter, in obedience 
to a perpetual injunction granted by the High Ct. 
of Justice, refrain from trespassing on pltf.’s lands 
therein mentioned, or the walls, gates, or fences 
thereof, or inclosing the same, & from pulling down 
or removing or otherwise injuring the same, or 
inciting others to commit any such trespass, the 
obligation should be void. Deft. committed a 
breach of the injunction :—Jield: the condition 
of the bond depended on one event only, namely, 
a breach of the injunction, & the sum secured by 
the bond was a liquidated sum, to the recovery of 
which the procedure of Ord. XIV., r. 1, was 
applicable.—-STRICKLAND v. WILLIAMS, [1899] 
1 Q. B. 382; 68 L. J. Q. B. 241; 80 L. T. 43 15 
T. L. R. 13], C. A. 

Annotation :—Relid. Re White & Arthur (1901), 84 L. T. 594. 

508. ——— Agreement in restraint of trade— 
Liquidated damages.]— BARTON v. GI.0VER, No. 443, 
ante 

504. ——— .|—By a written agree- 
ment, pltf. & deft. agreed to become partners in 
the business of stage-coach proprietors, for the 
purpose of running a coach daily, at certain hours, 

















PART VI. SECT. 1, SUB-SECT. 6. Agreement in restraint of | trade— | £2,000 a8 liquidated damages, & not 
Gener rule mages. contract for | as a penalty :-— : 
gered tenn ee party ae a ths gale of a inca contained a pean verauls as liquidated damages.— 
from doing, any partic : thin a covenant that the vendor would not GLEESON v. KINGSTON (1880), 6 V. L. FR. 
certain sum shall be paid by him, | Within ten years carry on the business | 243.—AUS. 
such sum may be treated as liquidated | {2 the town, or within five miles of it, 


a —BEHARY LOLL Doss’ o, | & would net 


6031. Lump sum payable on breach— covenant, 


sell or let a certain other 
store of the vendor to an 
carry on auch business, & that, 
in the event of any breach of the 
the vendor would pay 


l——~ Agreement for service — 
Breach by employee—Liquiduted dam- 
ages.}—Deft. entered into a written 
ment whereby, in consideration 

of a certain salary & allowance to 


L 2 


person who 
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Sect. 1.—How determined: Sub-sect. 6.) 


between London & Croydon. The agreement 
contained various stipulations as to the conduct 
of the business, & a provision that it should be lawful 
for either party to determine the partnership by 
giving four weeks’ notice in writing. It contained 
also the following articles; that in the event of 
such dissolution of partnership, and so long as 
pitf. should continue to carry on the trade of a 
coach Proprietor at Croydon, deft. should not, 
either on his own account or that of any other 
person or persons, or jointly with any other, run 
or use for hire any stage-coach, omnibus, or other 
carriage, or otherwise ply for hire on any part of 
the road over which the coach was appointed to run, 
at any time within one hour before or after certain 
specified hours of the day, under the penalty of 
£40, to be recovered by plté. as liquidated damages ; 
& the last article also provided, that, without 
prejudice to the right of the parties under the 
preceding article, they bound themselves for the 
true & faithful performance of the agreement in 
every respect, under the penalty of £100, to be 
recovered as aforesaid :—Held: the £40 must be 
construed as liquidated damages, & not as a 
penalty.— LEIGHTON v. WALES (1838), 3 M. & W. 
545; 420. J. Ex. 145; 150 KF. R. 1262. 

Annotations :—Refd. Atkyns v. Kinnier (1850), 4 Exch. 776. 


entd. Maxim Nordenfelt Guns & Ammunition Co. v. 
Nordenfelt, [1893] 1 Ch. 630. 


-|-—PRICE v. GREEN, No. 


-|—Deft., by deed, 
assigned to pltf. his busine.s as a surgeon & 
apothecary, carried on by deft. in Park Street, 
Camden Town; & deft. covenanted that he should 
not nor would, directly or indirectly, by himself, 
or in co-partnership with any other person or 
-persons, carry on or exercise his practice or 
profession of a surgeon & apothecary, or either of 
them, either by residing or visiting any patient, 
within the distance of three miles from the then 
lace of business of deft., & that, in case of any 
reach of this covenant, deft. should & would pay 
to aa the full sum of £500 to be recovered against 
deft. as & for liquidated damages, & not as a 
penalty. After the execution of this deed, deft. 
attended several ladies in their confinements, 
within the three miles, & on one occasion received 
a sum of £14 14s. for his service ; but he attended 
these persons with the knowledge & consent of 
pitf.. in consequence of a request by him that deft. 
should for a time continue to visit the patients, 
to keep the connexion together; & the jury, in an 
action on the covenant, found that deft., in these 
instances, exercised the practice & profession of a 
surgeon, for the pure of assisting pltf. :—Yeld : 
(1) for a breach of this covenant the measure 
of damages was the full sum of £500; (2) the above 
facts did not constitute a breach of the covenant.— 
RAWLINSON v. CLARKE (1845), 14 M. & W. 187; 
14L. J. Ex. 364; 6 L. T. O. S. 200; 153 E. R. 
442 ; on appeal (1846), 15 M. & W. 292, Ex. Ch. 
Annotations :—<As to (1) Folld. Galsworthy v. Strutt (1848), 














ee 











1 Exch. 659. . Green wv. Price (1845), 14 L. J. 
Ex. 225. Generally, Mentd. Re Hall (1864), 11 L. T. 579. 
507. —— .]— GALSWORTHY 0. | 


Strutt, No. 528, post. 


paid to him by plitfs., he agreed to 
serve them in their business as bankers 
for three years, & if he should leave 
within that period, to pay them $400 
as liquidated damages. 6 - 
ment was ed by deft. but not by 
bank :—Held: deft. having left with- 
out excuse, he was liable for the $400 
which was recoverable as liquidated 

& not as a penalty.— Bank 
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agreement, that 





OF BRITISH NORTH AMERICA v. SIMP- 
BON (1874), 24 C. P. 354.—CAN. 


m. eement 
an! idated damages.}—Defts. engaged 
pit?. ear as sales-agent on 
commiss he written agreement 
stated that in the event of either party 
desiring to cancel or 


DAMAGES, 


508. — ——,}—SAINTER v. FERGUSON, 
No. 422, ante. 

509. —— ——.]— MERCER v. IRVING, 
ee post. 


‘ ——.] — Pltf. agreed to hire 
as his assistant in the practice as a surgeon & 
apothecary, & deft. agreed to serve him for one 
month, & so on from month to month until either 
party should give to the other a calendar month's 
notice of his intention to determine the agreement, 
at a certain salary, pltf. to provide for deft. a 
dwelling-house at C. to reside in, deft. to be allowed 
all fees received from the practice of midwifery & 
any private practice; & in consideration of the 
premises & of the agreement of hiring, deft. agreed 
that he would not practise as a surgeon, apothecary, 
or surgeon-accoucheur, within the distance of five 
miles from C. without the consent in writing of 
pe “under a penalty or penal sum of £100, to 

e recoverable by pltf. as & for liquidated damages 
the said sum of £100 having been specified by the 
parties as the amount to be paid & recoverable by 
pe against deft. for the breach or non-observance 

y deft. of the last mentioned clause.’’ Pltf. 
having recovered £100 damages :—Held: he was 
not entitled to an injunction to restrain deft. 
from practising within the prescribed distance, 
since, upon the true construction of the agreement, 
the £100 was liquidated damage, which the parties 
had agreed should be paid as an equivalent for so 

practising.—CARNES v. NEesBiTT (1862), 7 H. & N. 

778; 31 L. J. Ex. 273; 158 TE. R. 682. 

Annotations :-—Refd. Young v. Chalkley (1867), 16 L. T. 286 ; 
Gent v. Harrison (1893), 69 L. T. 307; Stiles v. Ecclestone 
(1903), 88 L. T. 294. 

511. ——— Agreement to take assignment of 
house & premises—Without requiring lessor’s 
title—Liquidated damages.]—Deft. agreed to take 
an assignment of pltf.’s house & premises, without 
requiring lessor’s title; that he would pay £2,300 
for it, & also the amount of goods, fixtures, & 
effects, & take possession of the house on or before 
Sept. 29; pltf. agreed to give up possession of the 
premises, effects, & stock by that day, to assign 
licences, to repair or allow for all damaged outside 
windows, & to clear rent, taxes, & outgoings to the 
day of quitting possession. The expenses of the 
agreement were to be paid by the partics in equal 
moieties; & either party not fulfilling all & every 

part was to pay to the other £500, thereby settled 

& fixed as liquidated damages :—Held: on breach 

of the agreement by omission to take an assign- 
ment, deft. was liable to pay the whole £500 ; 

& that it was not a mere hi ead to cover such 

damages as might be actually incurred. 

I do not admit the assumption that the present 
is an agreement for the-performance of several 
things, in substance it is for the performance of 
only one, the vendor was to leave & the vendee 
was to take possession (PARK, J.).—REILLY ». 

i JONES (1823), 1 Bing. 302; 8 Moore, C. P. 244; 
1L.J.0.8.C. P. 105; 130 E. R. 122. 


Annotat Boys v. Ancell (1839), 5 


i 

i] 

390. 1872), L. R. 
- Magee v. Lavell (1874), L. R. 

| vy. Smith (1882), 21 Ch. D. 243. Ref 

. K. B. 369; Betts v. Burch (1859), 
Marshall v. Mackintosh (1898), 78 














ions :—Consd. Bing. N. C. 
Folld. Lea v. Whitaker 8 C. 
(1827), 9 Dow. & Ry 
28 L. J. Ex. 267; 
L. T. 750. 


Se rene S aaeamemnen 


the other $500 by way of compensation 
or the cancellation & determination 
the agreement. Darin, the Pho 
defts. disc. pitf., & pitf. sued for 
thie $500 :—Held: the $500 was not a 
enalty, & plitf. was entitled to recover 
hat sum.—E.LLis v. FRUCHTMAN 
(1912), 22 W. L. R. 776; 3 W. W. R. 
§58; 8D. L. R. 353.—CAN. 


for service — 


ut an end to the 
y should pay to 


Part VI.—Lieuipatep DAMAGES oR PENALTY. 


512. ——— Agreement to enter into partnership— 
Liquidated damages.|—Two parties agreed to enter 
into partnership as ship chandlers & nautical 
instrument makers, each to invest the sum of £250 ; 
& in the event of either not being desirous to fulfil 
the contract, or refusing to execute the deed of 
partnership on or before a certain day, the pay 
so refusing was to forfeit to the other £50 :—Held : 
this sum was to be treated as liquidated damages & 
not as a penalty.—Cass v. THOMPSON (1857), 5 
W. R. 289. 

5138. ——— Agreement to ship certain goods—- 
Undertaking as to time of departure—Liquidated 
damages.|—On a guarantee that a certain vessel 
should sail with or before any other vessel then in 
the berth, ‘‘ under penalty of forfeiting one-half 
of the freight,’’ another vessel having sailed first :— 
Held: one-half of the freight could be recovered 
as liquidated damages, & also, it was immaterial 
whether the money intended to be made payable 
was called by the parties a penalty or liquidated 
damages. 

The question then is, Is this a sum of money 
recoverable ? is it, as popularly expressed, a 
penalty or liquidated damages? ... It is a sum 
payable on one event. It is not a sum to secure 
the performance of several matters. This is the 
distinction on which the question turns; the 
names the parties give the money, “ penalty ”’ 

or ‘‘liquidated damayges,’”’ are immaterial (BRAM- 
WELL, B.).—SPARROW v. PARIS (1862), 7 Hl. & N. 
594; 31 L. J. Ex. 187; 5 L. T. 799; 8 Jur. N.S. 
391; 158 E. R. 608. 
Annotations :—Consd. Wallis v. Smith (1882), 21 Ch. D. 243. 
- Magee v. Lavell (1874), 43 L. J. C. P. 131; Willson 

v. Love, [1896] 1 Q. B. 626. 

514. By lessee of public-house — If con- 
victed under Licensing Acts—Liquidated damages.] 
—In the lease of a public-house for a term of one 
year & henceforward from year to year the tenant 
covenanted that he would not do or suffer to be 
done, or omit or suffer to be omitted, any act. 
contrary to the provisions of any Licensing Act 
for the time being in force, whereupon a conviction 
should be made; & would, in that event, pry to 
the lessor the sum of £50, as & by way of liquidated 
damages for any & every such act. The tenant 
was convicted of selling intoxicating liquors during 

rohibited hours :—Held : he was liable to pay the 

ull sum of £50 as liquidated damages.—WaARD 
v. MONAGHAN (1895), 59 J. P. 5382; 11 T. L. R. 
529 ; 39 Sol. Jo. 670, C. A. 


516 i, Agreement for sale of land | 
—Liquidated damages.}—Where in a 
contract for the sale of land it was 
agreed that in case either of the parties 











EN eee, 


from, 





liquidated 


the money can be recovered 
whether it is called a 
damiages.—CRIPPEN v, 
HITCHNER (1911), 18 W. L. HK. 259.— 
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515. ——- Agreement for service — Wrongful 
dismissal—Liquidated damages.J}—THoMAsS  v. 
eb SEWING MACHINE Co. (1897), 14 T. L. R. 
See, generally, MASTER & SERVANT. 
. Agreement for sale of land — Option 
to vendor—Liquidated damages.|—Pltf. agreed to 
sell an estate to defts. for £51,086, £5,000 of the 
purchase money to be paid in cash & the balance 
to remain on mtge. for two years. Clause 5 was 
as follows: ‘‘ The purchasers shall give the vendor 
the option of finding one-third of the capital of 
any co. . . which they may form for the purpose 
of developing the brine land. In the event of their 
failing to give him the option. . . within a period 
of two years from the completion of the purchase 
they shall pay the vendor the sum of £5,000 over 
& above the mtge. debt of £46,086 & interest.’’ 
The purchase was completed in accordance with 
the agreement on Sept. 2, 1907, & in July, 1908, 
a private co. was formed for the purpose of working 
the estate. The whole of the capital—£100,000— 
was issued & no opportunity was given to pltf. 
to find one-third, but in Dec. 1908, he was informed 
by the co. that it was proposed to increase its 
capital to £120,000 & offering him in accordance 
with the terms of the agreement, one-third of that 
amount, viz. 4,000 £10 shares. Pltf. refused this 
offer & alleged that under the agreement he was 
entitled to an option to find one-third of the original 
capital, & not having had such option he claimed 
the extra £5,000 under the agreement :—Held : 
the £5,000 was not intended to be a penalty but 
a bond fide altcrnative.—-DAVIES v. CHAMBERLAIN 





nara 25 T. L. R. 776; on appeal, 26 T. L. R. 138, 
» A. 


Annotation :-—Mentd. Kreglinger v. New Patagonia Meat & 

Cold Storage Co. (1913), 109 L. T. 802. 

Agricultural lease—Agreement to pay increased 
rent for pasture ploughed up.}|—-See AGRICULTURE, 
Vol. II., p. 19, Nos. 107, 111. 

517. Mining lease — Covenant to restore land to 
its former condition—Proportionate sum payable 
on breach—Liquidated damages.|-—The lessee of a 
mining lease covenanted that from time to time 
during the lease, or at the expiration thereof, he 
would put the lands generally into such state & 
condition as they were in before, or as near thereto 

as possible, or if he did not that he would pay £100 
for every acre not so restored. Damage was done 
to about 30 acres of land, but the lessee did not 


' restore the same to its former condition :-—Held: 


fit fora private family & no other, under 
a penalty of £10 yearly additional rent, 
unless B. should convert his own house 
to any public usc. Two houses were 


penalty or 


should retract, he should pay to the | CAN. exer aaa fae ee pith, oe 
Gated 7 ainanee bie auuk OF E1008 ee ai te ea eo rene ve & the other adjoining that. In 1869, 
Held: not a penalty.—CuMMINGS v. POCO = See mages. F., deft., proceeded to convert the 


McLACHLAN (1859), 18 U. C. R. 626.— 
CAN 


Deft., who had trespassed on pitf.’s 
land by placing stones & commencin 


first house into a public-house, The 
secoud of the two houses had been 


to build a stone fence thereon, entere 





n. — Agreement gquarantecing re- 
sale—Liquidated damayes.}—Deft., in 
order to induce pltf. to purchase land 
which deft. was endeavouring as agent 
to sell, & upon a sale of which he was 
to receive a commission from the 
vendor, signed a writing by which he 
guaran to forfeit $1,000 if the land 
was not re-sold before a ce date, 
providing that it was put into excellent 
shape at once. Pltf. did all that he 
was required to do in the guarantee. 
Deft. did not sell the land for him, nor 
was it sold at all :—Held: the words 
guarantee & forfeit did not import a 
penalty, but were used as equivalent 

agree & pay. Where the money is 
to be payable on the breach of the 
agreement, containing only one entire 
act to be performed or to 


abstained | adjoining 


into an agreement to remove same 
before Dec. 15, & he 7 ae ‘to pay 
to pitf. the sum of $200 as liquidated 
damages if the said stones stone 
fence are not removed, as hereinbefore 
agreed, at the times mentioned in this 
agreement ’’:—-Held: the sum men- 
tioned was not a penalty, but liqui- 
damages for the omiasion 

perform a specific act, viz., the removal] 
of the stones & stone fence.—CRAIG 
v. DILLON (1881), 6 A. R. 116.—CAN. 


p.-— Restrictive covenant — 
Penalty.}—A small plot of ground 
adjoining B.’e dwelling-house was in 
1802 demised for building purposes. 
The lease contained a covenant that 
the tenement to be erected thereon, 

7) B.’s house, should be bufit 


used as a public-house for forty years 
without any objection on B.’s part; 
but B.’s own house had always re- 
rivate dwelling-house :— 
Held: the £10 was in the nature of a 
cnalty & not of liquidated damagee.n- 
RAY v. FOGARTY (1879), 18 . R. 
1151.—IR. 
q. Agreement to remove butlding— 


Yearly sum payable on breach——Liqut- 
dated 


mayes. }—W hen, in an indenture 
of assignment of the assignor’s interest 
in two fields, & a lime-kiln thereon 
situate, it was covenanted that the 
assignee should, on or before a certain 


day, prostrate & remove the said 
lime-kiln: & in case it should not be 
removed that the 


hoalde “the assignor £100 
aes ee Bno ay 
oer each year after that day, during 
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Sect. 1.—How determined : Sub-sects.6 &7. Sect. 2.] 


the lessor was entitled to the sum of £100 for 
every acre although such sum greatly exceeded the 
amount of actual damage, as it was evident that 
the parties intended that to be paid in the event of 
@ breach of covenant, & it was not in the nature of 
& penalty.—-Re MEXBOROUGH (HARL) & Woop 
(1882), 47 L. T.516; 47 J.P. 151. 

518. Agreement to perform certain work in 
limited time—Sums payable till works completed— 
Weekly sums — Liquidated damages.j|—-If two 

ersons agree to perform certain work in a limited 

ime, or to pay a stipulated weekly sum for such 
time afterwards as it should remain unfinished, & 
a bond is prepared in the name of both, but is 
executed by one only, with condition for the due 
performance of the work, or the payment of the 
weekly sum, & the work is not finished in the time ; 
such weekly payments are not by way of penalty, 
but in the nature of liquidated damages, & may be 
set off by the obligee in an action brought against, 
him by the obligor who executed.—FLETCHER v. 
DyouHE (1787), 2 Term Rep. 32; 100 E. R. 18. 
Annotations :—Apld. Astley v. Weldon (1801), 2 Bos. & P. 

346. Folld. Bonsall v. Byrne (1867), 16 W. R. 372. Refd. 

Barton v. Glover (1815), Holt, N. P. 43; Reilly v. Jones 

(1823), 8 Moore, C. P. 2443; Owen v. Wilkinson (1858), 5 

©. B. N. 8. 526. Mentd. Morley v. Inglis (1837 ), 3 Hodg. 

270; Hast Anglian Rys. v. L thgco (1851), 10 C. B. 726; 

Attwool v. Attwool (1853), 22 L. J. Q. B. 287; RK. v. 

pee Pega County Court Judge & G. W. Ry., Ex p. 

Phillips, [1907] 2 K. B. 664. 

519. —— —— —— ——.|—Pltf. having con- 
tracted to supply iron rails to a foreign co., applied 
to defts. who wrote him—‘' We have vhis day sold 
you about 5,413 tons of iron rails delivered 
f.o.b. at Newport payment to be as stated in the 
specification.’”’ By the specification ‘‘ the delivery 
of the rails is to commence by Feb. 15, 1873, & 

-to be completed by May 15, 1873. The makers 
to have the option to begin delivery on Dec. 15, 
1872. In the event of the makers exceeding the 
time of delivery above stipulated, they shall pay 
by way of fine 7s. 6d. re ton per week, this amount 
to be deducted out of the payment for the rails.”’ 
The rails were to be stacked so that they might be 
tested, & payment to be made by bills. In the 
event of ships not being ready within fourteen days’ 
notice being given, then the payment by the bills 
was to be made against wharf warrants & engineer’s 
certificate for each 500 tons stacked, & being to 
buyer’s orders, the sellers undertaking to put f.o.b. 
when the vessel is ready. The workmen in the 
employ of defts. struck work, & defts. did not 
deliver any rails until May. They continued the 
delivery from time to time, but the whole quantity 
was not delivered until Sept. :—Held: the sum 
of 7s. 6d. per ton per week was a liquidated sum 





which the lime-kiln should remain 
on the premises, or a rateable sum for 
any shorter time :—Held: the sum 
was in the nature of liquidated & 


ascertained damages, & not a pene: the §25 
—HUBAND ©. GRATTAN (1833), Alc. | damages, & 
& N. $889.—IR. 

618 i. Agreement to perform certain eriod of cight 


work in limited time—Sums payable 
till work compleded—Weekly sums— 

uidated damages.}:—-By a written 
agreement between pitt. & deft., 


eee ey a nn 


duc under the contract. 
$184.25 into ot. & claimed to set off 
$25 por week for eight weeks’ delay 
iu completing the contract :—Held : 
per week were liquidated 
deft. was entitled to 
offset the $25 per week for the full 
OBIN (1886-20 NS KER SY 
169; 8C. L. T. 377.—CAN, : 


r. Covenant not 
let 


DAMAGES. 


which defts. were bound to pay to pltf., but that, 
it was only to be calculated from May 15.— 
BERGHEI v. BLAENAVON IRON & STEEL Oo., 
Lrp. (1875), L. R. 10 Q. B. 319; 44 L. J. Q. B. 
92; 32 L. T. 451; 238 W. R. 618. 

520. & lump sum—Liquidated 
damages.|—LAw v. REDDITCH LOCAL BOARD, 
No. 428, ante. 

521. Daily sum—Liquidated damages.] 
—DE Soysa v. DE PLEss Pot, No. 91, ante. 

522. Agreement by corporation to supply water 
—Daily sum payable on breach—Liquidated 
damages.|—-BEAUMONT v. HUDDERSFIELD CORPN. 
(1902), 67 J. P. 57; 19 T. L. R. 97; 47 Sol. Jo. 
127; 1L. G. R. 118, C. A. 

Annotation :—Folld. Meltham Spinning Co. v. Huddersfield 

Corpn. (1903), 89 L. T. 403. 

523. .|}—The Huddersfield 
Water Act, 1869, under which deft. corpn. con- 
structed & maintained waterworks, required them 
to deliver certain compensation water ; & provided 
that in case of neglect on the part of the corpn., 
in consequence of which the statutory quantity 
of compensation watcr was not delivered, the 
corpn., should for every day on which the neglect 
occurred, forfeit & pay to the occupiers of each 
of the mills & works affected thereby—who might 
sue for & recover the same—the sum of £5, & should 
in addition make compensation for any damage 
sustained by such occupiers, or any of them, in 
respect of which such penalties were an insufficient 
compensation, & that such occupiers might recover 
such compensation by proceedings in any ct. of 
competent jurisdiction :—Held: the £5 a day 
recoverable under the above Act was in the nature 
of liquidated damages & was not a ‘“ penalty’ 
properly so called.—MELTHAM SPINNING Co., LTD. 
v. HUDDERSFIELD OCORPN. (1903), 89 L. T. 4033 
67 J.P.445; 2L. G. R. 32, 0. A. 

524. Agreement to supply coal—-Sum payable 
in proportion to unexecuted portion— & amount 
of proved loss—Liquidated damages.|—DIESTAL 
v. STEVENSON, No. 441, ante. 
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-}—A_ charterparty 
entered into between pltfs. & defts. contained 
a clause in the following terms: ‘‘ Captain to 
sign bills of lading—at pltfs.’ office—without 
responsibility as to weight, & as presented to him, 
without prejudice to the tenor of this charterparty, 
within 24 hours after the cargo is on board, or pay 
4d. per register ton per day (the first day’s pay- 
ment being due on the expiration of the 24 hours) 
for each day’s delay.’’? The captain refused to sign 
for seventeen days, but the owners offered to sign 
on his behalf within 24 hours. 

In an action by the charterers against the 
owners :—Held: the clause was one for a penalty 





Deft. paid ; perform the agreements & conditions 
therein contained A. would be content 
with the yearly rent of £93 158. 2d. 
payable on the same days as the first 
reserved rent of £187 :—Held: the 
larger rent thereby reserved was not 

| @ penal rent & that ejectment, was 

' maintainable for ita non-paymént.— 

ASHTOWN (LORD) v. WHITE (1847), 

ll be L. R. 400.—IR. 


to assign or sub- 8. Covenant to cultivate in  par- 


| 
Itf. without leave—Smaller rent if | ticular =manner— Additional rent on 
agreed to repair a building owned by | covenant observed—IVhether higher rent ; failure to perform—Whether liquidated 
deft., the work to be completed by a nal.}--A. by indenture demised to | -}—CARDEN ov. BUTLER (1832), 
certain day under a penalty of $25 . certain lands for three lives at the | Hayes & Jo. 112.—IR. 
week for every week that tho build- | yearly rent of £187 with the usual | ¢. Forfeiture of bonus — Regarded 
remained unfinished after that | clause for distress & re-entry for | as liquidated damages—Failure to 
date, said $25 per week to be settled | non-payment of this rent. The lease | comply. with n.}—In_1874 the 
& stipulated damages for delay. The | also contained an agreement by B. not | county of H. gave to the H. Ry. Co. 
contract waa not completed at the | to sublet or assign without leave first | a bonus of $65,000 to be used in 
date apeee Pitf. sued deft. for | obtained under the hand & seal | the construction of the railway upon 
$384.25, the full balance claimed to bo | of A. & that so long as B. should | the condition that the co. should 
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Part VI.—LIQUIDATED DAMAGES OR PENALTY. 


iN 


& not liquidated 28.—THE PRINCESS (1894), 
70 L. T. 388; ‘7 Asp. M. L. C. 432; 6 BR. 723. 
Annotation :—Refd. Rayner v. Rederiakt. Condor of Stock- 

holm (1895), 64 L. J. Q. B. 540. 

526. ——- ——- ——— Until ship totally lost 
or cargo delivered—Penalty.|—-A charterparty con- 
tained the clause, ‘‘ The captain shall sign 
charterer’s bills of lading as presented without 
qualification . . . or pay £10 for every day’s delay 
as & for liquidated damages until the ship 1s totally 
lost or the cargo delivered.’ The captain wrong- 
fully refused to sign the bills of lading as presented, 
but the charterers were unable to show that they 
had sustained any damage by his conduct :—Held: 
the clause imposed a penalty & not liquidated 
damages. — RAYNER v. REDERIAKTIEBOLAGET 
Conpor, [1895] 2 Q. B. 289; 64 L. J. Q. B. 5403 
73 L. T. 96; 8 Asp. M. L. C. 48; 1 Com. Cas. 80; 
15 R. 542. 

527. ——— Estimated amount of freight payable 
on breach—Penalty.])—TuHorr v. HispBarp (1887), 
4T. L. R. 54. 


SUB-SECT. 7.—-DAMAGES UNASCERTAINABLE. 
528. General irae re a deed for the dissolu- 
tion of partnership between pltf. & deft., it was 
covenanted by deft. that he would not at any 
time or times thereafter, within the next seven 
years, directly or indirectly, either by himself or 
in co-partnership with another or others, carry 
on the business of an attorney or solicitor within 
the distance of fifty miles from a place named, nor 
interfere with, solicit, or influence the clients of 
the late co-partnership ; & that if he should in any 
respect infringe that covenant, then he should 
immediately acaba tee pay pitf. the sum of £1,000, 
as & for liquidated damages, & not by way of 
penalty :—Held: the sum of £1,000 was, upon the 
construction of this covenant, to be considered 
by way of liquidated damages, & not as a penalty. 
The rule seems to be this, that’ when there are 
many & different stipulations in an agreement, 
the breach of any of which gives rise to a definite 
amount of damage, & for which a disproportionate 
sum is annexed, it is not reasonable to hold that 
the parties intended the whole amount to be paid. 
But when the damages cannot be ascertained, 
what absurdity is there in a party saying there 
shall be a fixed sum? & therefore in such case the 
cts. may give the words their plain & ordinary 
meaning (ALDERSON, B.).—GALSWORTHY v. STRUTT 
(1848), 1 Exch. 659; 17 L. J. Ex. 226; 10 
L. T. O. S. 329; 154 E. R. 280. 
Annotations :—Consd. Re Newman, Kx p. phe (18786), 
4 Ch. D. 724; Stegmann v. O’Connor ae L. T. 234. 
» Mercer v. Irving (1858), E. B. E. 563; Betts v. 
rea Eee 4H. & N. 506; Wallis v. Smith (1882), 21 





remain aed “parse yor 21 years. | 


In 1888 the . Ry. Co. be- | deft. should pay pltfs. $100 

came merged in the G. Ry. Co. & | dated damages:—Held: th 

c to an independent line :— | was not a penal sum or forfeiture for 
Held: there had been a breach of the | not paying mone 


pltfs. to recover 
of the bonus as 


condition epee 
the whole amoun 
liquidated damages.— HALTON COUNTY 
v. ryt TRUNK Ry. Co. (18 19 


| 

| 

92), 19 | 

A. OLB Orn, TSH GAR | 
PART VI. SECT. 1, SUB-SECT. 7. | 
| 

| 
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529 i. Loss unascertainable or not 


agreed under seal to man ture inte | certain o 
pot barley, & to store ror pitts: certain _ them If, 
ley of pitfs., on or ore July 15, 
1878, & on that date to purchase the _ to be taken down. 


he sum of . that he would 


y & pay therefor t 
£785; & it was provided, that in caso 


a 


deft. did not pay $785, on the da 


pcove or for y 
ordinary debt or c » but liquidated 
or on damages for not buying 
at a named price goods of a fluetuating 
& uncertain value.—KNOWLTON v2. 
MAOKAY (1879), 29 C. P. 601.—CAN. 

529 ii. .—Though a sum 
to be paid for default of 

eacribed 

it may be really liquidated da 





The purchaser of the materials of 

buildings was to remove 

& to repair those not. 

to be removed, & cope the walls not 
e 


have 
removed & the work completed by a 
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529. Loss unascertainable or not readily ascer- 
tainable—Sum agreed on regarded as liquidated 
damages.|—KEMBLE v. FARREN, No. 474, ante. 

5380. ——- ——.] —ATKYNS v. KINNIER, No. 
it ante. 


——.|-— REYNOLDs v. BRIDGE, No. 
477, ante. 


532. .}—Deft-. & B., being in partner- 
ship as surgeons, agreed to assign a portion of their 
business to pltf. for £150. A bond was entered 
into between them, by the condition of which 
it was declared, that if deft. or B. should practise, 
etc., within one mile of W., or should within three 
years attend any of the patients of pltf., or should 
induce any of the patients of pltf. to employ or 
consult deft. or any other medical practitioner, or 
should induce any other practitioner to set up 
in practice within such distance of one mile, or 
should carry on the business of a chemist or druggist 
within W.; or if B. should underlet or assign his 
term in his house at W. to any physician, or should 
permit any person carrying on such profession to 
reside in the house, ‘‘ then, & in any or either of 
the cases, if deft. or B., their exors.’or administrators, 
or either of them, did & should forthwith well & 
truly pay unto pltf. the sum of £300 the bond should 
be void.’? Defs. committed a breach of the bond by 
practising within one mile of W. :—Held: pltf. was 
entitled to recover the whole sum of £300. 

It is difficult to estimate the amount of injury 
which might be ascertained—one cannot even 
say what would be the damage for attending 
even one patient within the limits assigned, & the 
een accordingly thought it better to say that any 

reach should be visited with a liability to pa 
£300 (COLERIDGE, J.).—MERCER v. IRVING (1858), 
BK. B. & EB. 563; 27L.J.Q. B. 291; 31 L. T. 0.8. 
197; 5 Jur. N.S. 143; 6 W.R. 661; 120 HE. R. 619. 











5838. ——- ———.] —- WaALuLIs v. SmiTu, No. 12, 
ante. 
584. ——- ——-.] — WEBSTER v. BOSANQUET, 





No. 461, ante. 

535. ——.]—- DUNLOP PNEUMATIC TYRE 
Co., Lrp. v. NEw GarnaceE & Moror Co., LTb., 
No. 4286, ante. i 





Secr. 2.—RECOVERY OF. 


See Bonpns, Vol. VIL., pp. 213-218, Nos. 551-605. 

See BUILDING CONTRACTS, ENGINEERS & ARCHI- 
TECTS, pp. 398-399, Nos. 261-264. 

536. Amount recoverable-—-Amount agreed 
upon.|—In covenant by lessor against lessce upon 
a lease reserving an increased rent for every acre 
of certain lands converted into tillage, the jury 
by their verdict having given damages for the 


actual injury sustained instead of the increased 


day, or pay £10 ‘‘ penalty ” for each 
week he ould be behind :—Held: 
the breach was incapable of mcasure- 
& the so-called penalty waa 
really liquidated damages.—-BONSALL 
.v. BRYNE (1867), 16 W. R. 372.—IR. 


PART VI. SECT. 2. 


ane i. pole att pene alee 
agr upon. y an agreement under 
seal deft. sold to pitf. a house & the 
goodwill of his medical practice for 
$2,100, & deft. bound himself in the 
sum of $4100, to be paid to pltf. in case 
the deft. should set up or locate 
himself in the practice of medicine or 
surgery within the space of five years 
from the date hereof within a radius 
of five miles from the village :—Held -: 
the sum of $400 was payable as aul 
dated damages on the breach of the 


te, 
as liqui- 
6 $100 


an 


performing an 
as a penalty 


mages. 


ave a bond 
the materials 
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Sect. 2.— Recovery of. Part VII. Sect. 1.] 


rent, the ct. will not refuse pltf. a new trial, on the 
ground that the verdict was consistent with justice. 

The jury, in this case, have given by their verdict 
& compensation for what they consider to be 
the actual damage sustained, when, in point of 
ht té have given the increased rent 
(ABBOTT, C.J.).——FARRANT v. O_miIus (1820), 8 


law, they o 
B. & Ald. 692; 106 E. R. 814. 


Annotation :—Distd. Fuller v. Fenwick (1846), 3 C. B. 705. 
537. ——- ———-.]—-CRISDEE  v. 


444, ante. 


5388. ——— Amount of loss sustained.|—-RANDALL 


v. EVEREST, No. 387, ante. 
589. bceraer ra 








agreement; & that the purchaser was 
entitled to that sum or to an injunction, 
but not to bdth.—SNIDER v. Mc- 
KELVEY (1900), 27 A. HR. 339.—CAN. 


636 ii. —— -}—Deft. in an 
action on a building contract admitted 
the claim, but counter-balanced for 
£20 damages for delay in the comple- 
tion of the work. The contract 
provided that the contractor should 

ay or allow to the omployer £1 per 

y as liquidated ascertained 
damages for overy day, excluding 
Sunday, that the works should remain 
unfinished after the time specified, 
& also provided that any question 
touching the construction of this 
contract should be settled & be 
determined by the award of one 
referee :—Jicld : the right to damages 
for delay was ulated & the amount 
fixed by the contract, & a reference to 
arbn. was not a condition precedent 
to the deft.’s right to recover on dis 
counter-claim.—CoOLEMAN ¥. PATYERR- 
SON (1910), 30 N. Z. L. R. 353.—N.Z. 


636 fli, ~——— ——— Whether for every 
breach. }-—Pitfs. being indebted to deft. 
in $80,000, & to other persons (whether 
partnership or individual dobts) in an 
amount not exceeding $2,160, by deed 
dated Oct. 1859, in consideration of a 
releaso of the $80,000 & of $4,000 paid, 
oeaigncd to deft. all their stock-in- 
trade, etc., with a covenant on deft.’s 
part to indemnify the pltfs. from all 
debts & domands not exceeding $2,160 ; 
& a further covenant by both pltfs. 
& deft. for $4,000 as liquidated 
damages for the performance of the 
covenants on both sides contained in 
the deed :—-//icid: the sum of $1,000 
was not a debt due as liquidated 
damages upon each broach of the 
covenant.—RUTHERFORD vv. STOVEL 
(1862), 12 C. P. 9.—CAN. 

538 il. —-— .4mount of loss sustained.) 
-——Where two persons entcrod into an 
agreement for a certain quantity of 
hops yearly, for five years, & agreed 
that each should be bound to tho 
other for the faithful performance of 
the contract in the sum of $200 :— 
Held: the sum named must be 
treated as a penalty, & not as liqul- 
dated damages: & therefore, that the 
pitt. suing for non-delivery might 
recover beyond the 8200. LEEMAN 
mS tenous (1873), 33 C. P. 195.— 


538 ii. ——,}-—-In 1874 the 
county of H. gave to the H. Ry. Co. 
ea bonus of $65,000 to be used in the 
construction of the railway, upon the 
condition that the company should 
remain mndepenesn for twonty-one 

ears. In 1888 the’ H. y. Co. 
I eae in effect merged in the G. Ry. 
Co., & ceased to be an independent 
line :——Held: there had been a breach 
of the condition, entitling pltfs. to 
recover the whole amount of the 
bonus as liquidated ages.——-H an: 
TON COUNTY vw. GRAND TRUNK Ry. 
Co. (1891), 19 A. R. 252: 218,C. R. 








Whether penalty clause a 
limitation of Mability.|—-You may either receive 
the penalty & rescind the contract or bring action 


DAMAGES. 


1 Wm. Bl. 395 


540. 
388, ante. 
541. 








Bouton, No. 


Annotation :— 
642. 





Ce mmameentmneneatiiod 


716.—CAN. 


538 iii. .}~—Under a cove- 
nant contained ina lease nting aright 
of way over certain lands to a railway 
co. for the purpose of a switch, the 
lessees on default in removing the 
tracks & ties from the land within 
fifteen days from the termination of 
the lease, were to forfeit to the lessor 
$5 a day as liquidated damages, & not 
as @ penalty, for cach day after the 
time that the premises should remain 
in any way obstructed :—Held: such 
damages were liquidated, but this was 
& case to award actual damages 
estimated on a liberal scale.—Towns- 
END v. TORONTO HAMILTON & BUFFALO 
Ry. Co. (1896), 28 O. R. 195.—CAN. 

838 iv. .J—A contract for 
the :ale of 1,500 tons of coal to be 
paid for in car load lots as ordered 
within a fixed period contained the 
following provision: & for the insuring 
of the more effectual performance of 
this agreement, tho purchasers further 
agree to pay to the vendors the sum 
of 81 as a penalty by way of liqui- 
dated damages for every tonof the 
full amount not ordered & paid for 
by them on Apr. 1, 1907 :—Held: 
the contract should be construed as 
roviding for the payment or $1 per 
tor as a penalty only & as pltfs. had 
suffered no damages from the refusal 
of the defts. to take the whole 1,500 
tons, they could recover nothing.— 
Brock v. ROYAL LUMBER Co. (1907), 
17 Man. L. KR. 351.—CAN. 


538 v. . +~-In consideration 
of the purchase by plitfs. of part of 
the stock in trade of a hardware 
business defts. covenanted with pltfs. 
that they (defts.) would not carry 
on the business of hardware merchants 
in the village or elsewhere within 
§ miles thereof for a period of 10 years, 
etc.; & for the due performance of the 
agreement the parties agreed that $500 
should be the measure of damages for 
the breach thereo’, & that sum should 
be recovered by pltfs. as liquidated 
dam & not as a penalty :—Held : 
notwithstanding tho use of the words 
liquidated damages the $500 was a 
penalty, & for the breach of the 
covenant plitfs. were entitled only to the 
actual damage sustained.—TOWwNsEND 
v. RUMBALL (1909), 1 O. W. N. 47; 
+!) Yd. L. R. 433. CA es 

538 vi. ———.]—An ment 
vy which pitf. agreed to out x deliver 
a specified number of logs provided 
inter alia that 10 r cent. of the 
price should be retained by defts. 
until the completion of the contract :— 
Held: this provision was not in the 
nature of a penalty, but that defts. 
were entitled to retain 10 per cent. by 























way of security for any d they 
might sustain by reason of the non- 

erformance of the ment to 

eliver a specified quan ty of tics, & 
they would be entitled retain a 
portion of the 10 per cent. equal to the 
amount of damages they could show.— 











on the covenants & let the contract stand (LORD 
MUNSFIELD, C.J.).— WINTER Vv. 
; 06 E.R. 225. 
Annotations -—Foil 
343. Reltd. Beckham v. Drake (1849), 2 H. L. Cas. 579 


TrimmMER (1762), 


d. Harrison v. Wright (1811), 13 i 





.|— LowE v. PEERS, No. 


——.}—In an action on an 


agreement to serve pltf. under a penalty, the jury 
cannot exceed the 
it, are only to give pltf. a compensation for the loss 
he proves he has suffered.—WILBEAM v. ASHTON 
(1807), 1 Camp. 78, N. P. 


enalty in damages, & within 


Harrison v. Wright (1811), 13 East, 343. 
-}] —In assumpsit upon a 





memorandum for a charterparty, describing the 
agreement of deft., the shipowner, to proceed with 
all convenient speed to a foreign port, & there 








Girskt BROTHERS v. BELL & MCPHEE 
(1915), 33 W. L. R. 300.—CAN. 


538 vii. ——., }—MADHUB CHUN> 
DER Roy v. LUKHEE JELLANCE (1868), 
9g WwW. R. 212.—IND. 


538 viii. .}~—Where the par- 
ties to a contract have, in anticipation 
of a breach, expressly. determined by 
agreement what shall be the sum 
payeole as damages for the breach, 

he ct. is not bound to award such sum 
for a breach, but may award reasonable 
compensation not exceeding such sum. 
As a general principle, compensation 
must be commensurate with the 
injury sustained.—NaIr RAM v. SHIB 
DAT (1882), I. L. R. 5 All. 238.—IND. 


688 ix. ~}—Though a con- 
tract stipulate for‘a sum of liquidated 
damages the ct. may, in the exercise 
of its equitable jurisdiction, modify 
the amount if it is exorbitant. In 
the general case where the facts are 
simple & admitted it lies with the ct. 
to modify the damages; but if the 
facts require to be ascertained b 
evidence with reference to the consti- 
tution of the contract & the position 
of the parties the ct. may call in the 
aid of a jury.—Forrest & BARR v. 
HENDERSON COULBORN & Co. (1869), 
8 Macph. (Ct. of Sess.) 187; 42 Sc. 
Jur. 89.—SCOT. 


538 x. .}—An agreement 
between two persons for the lease of 
an hotel provided :—Both parties 
hereto bind & oblige themselves to 
implement their part of this agree- 
ment under the penalty of £50 to bo 
paid by the party failing to the party 
performing or willing to perform over 
& above performance. The tenant 
having refused to carry out the ny aa 
ment at all, the landlord claimed 
damages for breach of contract to the 
amount of over £300 :—-Held: the 
landlord’s claim for damages was not 
limited to the amount mentioned in the 
penalty clause.—DINGWALL ¥v. BUR- 


§38 «xi. -}—CaPpE TOWN 
CoUNOIL v. LINDER (1887), 6 S. C. 
410.—S. AF. 


538 xii. ———- ———.]—OTTo »v. LATE- 
GAN (1892), 9S. C. 250.—S. AF. 


538 xiii. —— -]}—Pltf. who claims 
@ penalty in terms of a contract is not 
entitled to recover it or any part._of 
it, without proof of the amount ‘of 
damage sustained by him by reason 
of the breach of contract.—Post- 
MASTER GENERAL t. VAN NIEKERK, 
[1918] C. P. D. 378.—S. AF. 


538 xiv. .} A stipulation in 
a mtge. bond that the debtor on 
failure of payment of his debt shall 
pay collection costa should be treated 
as @ penalty & the creditor is therefore 
entitled to recover only the actual 
loss which he has sustained through 
the debtor’s breach of contract.— 
Fraser (D. & D. H.), LTD. 0. WALTEB 
(1916), App. D. 494.—S. AF. 






































Part VII.—Prizapine, Proor anp ASSESSMENT. 


load within twenty running days, a cargo from 
pies factors, & therewith return home, & in 

fteen running days deliver the same, on payment 
of certain freight, concluded with a certain penalty 
for non-performance :—Held : pltf. might recover 
damages on the breach of the contract, in deft.’s 
not permitting the vessel to proceed on the voyage, 


beyond the amount of the penalty.— HARRISON v. 
WRIGHT (1811), 18 East, 343; 104 EB. R. 402. 
Annotations : 


—Consd. Wall v. Rederiakt. Luggude, [1915] 
is B. 66. Refd. Beckham v. Drake (1849), 2 H. it Cas. 


543. -]—Charterparty con- 
tained the following clause: “ Penalty for non- 
performance of this agreement proved damages, 
not exceeding estimated amount of freight ” :— 
Held: the clause provided a penalty & not a 
limitation of liability & did not prevent the party 
complaining of non-performance from recovering 
the actual damages though exceeding the esti- 
mated amount of freight—WaALL v. REDERIAKTIE- 
BOLAGET Luaeupg, [1915] 3 K. B. 66; 84 
L. J. K. B. 1663; 114 L. T. 286; 31 T. L. R. 487; 
13 Asp. M. L. C. 271; 21 Com. Cas. 132. 


Annotation :-—Apprvd. Watts, W 2 
A. GC. 237, pprvd. Watts, Watts v. Mitsui Co., [1917] 
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544, — .|—A_ clause in a charter- 
arty which provides: ‘Penalty for non-per- 
ormance‘of t eement proved damages not 

exceeding the estimated amount of freight,” 
is a penalty clause only & cannot be read as a 
limitation of the right to recover proved damages.— 
Watts, Watts & Co., Lrp. v. Mrrsur & Co., Lrp., 
[1917] A. OC. 227; 86 L. J. K. B. 873; 116 L. T. 
353 ; 33 T. L. R. 262; 61 Sol. Jo. 382; 13 Asp. 
M. L. ©. 580; 22 Com. Cas. 242, H. L.3 revag. 
S. C. sub nom. Mirsur & Co., Lrp. v. Warts, 
Watts & Co., Lrp., [1916] 2 K. B. 826, C. A. 

Annotations :—Refd. Montevideo Gas & Drydock Co. ». 

Clan Line Steamers (1921), 37 T. L. R. 644. Mentd. The 
Svorono (1917), 33 T. L. R. 415; Russian Bank for 
Foreign Trade v, Excess Insce., {1918) 2 K. B. 128; 
Hackney B. C. v. Doré, [1922] 1 K’. B. 431. 

.]—See Bonps, Vol. VII., pp. 2138— 
215, Nos. 551-572. 


545. Mode of—Action of debt for penalty — 
Or action on the case.]|—WINTER ». TRIMMER, 
No. 539, ante. 


546. 
388, ante. 





CES 




















——.]-— LowE v. PEERS, No. 


Part Vil—Pleading, Proof and Assessment. 


. Secr. 1—PLEADING AND PRACTICE. 
See, generally, PLEADING & PRACTICE; R. S. C., 
Ord. 19, r. 4, Ord. 21, r. 4. 


547. Damages need not be denled—-R. S. C., 
ae 21, r. 4.|—Woop v. DurHam (KARL), No. 378, 
ante. 








548. -]—It never was, & is not now, 
necessary to plead to damages, they are always in 
issue without plea, sec Ord. 21, r. 4 (LAWRENCH, J.). 





PART VII. SECT. 1. 

549 i. Special damage — Must be 
p -]—Evidence of ae dumage 
n not being able to fulfil a contract 
for the delivery of logs, is not admissible 
under an allegation in the declaration 
that pitf. was prevented by the act 
of deft. from petting the logs to 
markot, & thereby lost the freight & 
sale thereof.—Rowsg v. TrTus (1849), 
1 All. 326.—CAN, 


549 ii. -l—Where a party 


cannot be given 


649 vi. 





549 vii, —— 
iron, 








damage is claimed in consequence of an 
unlawful imprisonment by a justice 
of the peace it should be stated in the 
notice of action, otherwise evidence 


of 
OLIVE (1859),’4 All. 304.—CAN. 


.J—~Special damage 
must be alleged.—KFmrTH v. 
PATRICK (1866), 6 All. 348.—CAN. 


.-}—In replevin for 








pitf. cannot recover for 
sustained by not being able to get the 


—GOLDREI, Foucarp & Son v. SINCLAIR & 
JRussIAN CHAMBER OF COMMERCE IN LONDON 
(1017), 87 L. J. K. B. 261; 118 L. T. 147; 33 
T. L. R. 3183 affd., [1918] 1 K. B. 180, C. A. 
Annotation :—Mentd. Parr v. Snell, (1923] 1 K. B. 1. 


549. Special damage—-Must be pleaded.) — 
SIPPORA v. BASSET (1664), 1 Sid. 225; 82 K. R. 


1071. 
Annotation :—Refd. Anon. (1729), 1 Barn. K. B. 302. 

by hiring the machine to others, 
expense incurred in endeavouring to 
make the machine fit for use, & 
expense to which he was put & loss 
sustained in the cutting & binding of 
his own corn :—Held: ares rst of 
the damages alleged should be given.— 
KLLioTr v. HOGUE (1886), 3 Man. L. R. 
674.—CAN. 


it.—SEWELL v. 


FITZ- 


549 xi. peer PR Ge i otear 
amages are soug © recovere 
in ai action of libel, or for verbal 





loss 


seeks to recover compensation not in 
the nature of general damages, to be 
left to the discretion of the jury, but 

the shape of particular damages 
specially contracted for by the agree- 
ment itself, he should aver in his 
declaration notice to deft. before 
action brought of such particular 
damages & the amount.—HENDERSON 
CARLO (1849), 5 U. C. R. 398.— 


-}+-When there is 
® special count & common count in 
the declaration the effect of the special 
count being bad, when the general 
damages have been assessed is, that 
there must be a venire de novo, unless 
it can be said that the verdict was 

ven wholly upon evidence applicable 

the common count alone & not to 
the special count.—DopaE »v. MUIR 
(1850), vf U. Cc. R. 326.—CAN. 

549 iv. -/~In a special 
action on the case for obstructing an 
ing into the financial affairs of a 
township :—Held: upon the declara- 
tion the damage was_ sufficiently 
stated.— East NissOURI TOWNSHIP v. 
HORSEMAN (1858), 16 U. C. R. §56.— 


549 v. ——.}—Where special 

















iron at a certain time, for the purpose 
of manufacturing it, unless such 
special damage is alleged in the 
declaration.—DoMVILLE v. KEAVAN 
(1871), 2 Han, 392.—CAN. 


649 viii, ——— ———-,}—The object of 


stating special damage in a declaration 
is that deft. may be enabled to meet 
the charge if it is false; & therefore 


where the law does not necessarily 
imply that pltf. has sustained damages 
by the act complained of, it is essential 
to the validity of the declaration that 
the damage should be stated with 
particularity, & accuracy.—MULLIS 
v. Rose (1876), 3 Pug. 384.—CAN. 

549 ix. ——— ——~. }—No special dam- 
ages having been pleaded, the evjdence 
as to such damages, having been 
objected to, was inadmissible, & there- 
fore a new trial should be granted.— 
DOMINION TELEGRAPH Co. v. SILVER 
(1881), 10 Ss. Cc. R. 238.—CAN. 


549 x. ———-  —-——.}—To an action 
upon a@ promissory note given for the 
price of a wire-binding machine deft. 
pleaded by” way of counterclaim a 
warranty given upon the sale of the 
machine by pitf. & a breach of such 
warranty, 


Cc as damages loss 
of profite which he would have made 


slander, where the words are action- 
able per se such special damage must 
be alloged & pleaded with particularity, 
& in case of special damage by reason 
of loss of custom the names of the 
customers must be given or otherwise 
evidence of the special damage is 
inadmissiblc.—AsSHDOWN v. MANITOBA 
FREE Press Co. (1890), 20 8S. C. R. 
43.—CAN. 

649 xii. ———- ——. ]— In an action for 
libel in the way of trade pltfs. did not 
allege special damage :—Held: no 
evidence of special damage would be 
admissible at the trial.— BLACHFORD 
v. GREEN (1891), 14 P. R. 424.—CAN. 


549 xiii, —— .}+—In un action of 
libel pitfs.’ statement of claim alleged 
special damage :—Held: as special 
damage was alleged in direct terms, 
pitfs. would be allowed to prove that 
allegation.—ACME SILVER Co. vv. 
STACEY HARDWARE Co. (1891), 21 0. R. 
261.—CAN. 





649 xiv. ——,}—In an action for 
damages for breach of contract, evi- 
dence is not admissible of any damages 
which the law would not imply from 
such breach, unless the declaration 
conteins an averment of the special 
damages sustained, or of such 
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Sect. 1.—Pleading and practice. Sect. 2.] 


550. ——.]— Deft., a sheriff who held 
goods taken in execution, delivered them to plitfs., 
assignees of a bkpt., after an action of trover had 
been commenced by them; pltfs. accepted the 
goods without condition :—Held: they could not 
recover in the action more than nominal damages, 
at all events not without alleging special Cae 
in the declaration.—MOoon v. RAPHAEL (1835), 
2 Bing. N. O. 310; 1 Hodg. 289; 2 Scott, 489; 
es J. 0. P. ae ae es R. ont es iii ae 

nnotations :—Oo C) oO e s 

L. J. Q. B. 219. Mentd. Edmonson *. Nuteall A ge4). 

17 0. B. N.S. 280. 

651. .]—Special damage may be 
recovered in trover, if laid in the declaration.— 
BoDLEY v. REYNOLDS (1846), 8 Q. B. 779; 15 
L. J. Q. B. 219; 7L. T. O. 8S. 61; 10 Jur. 310; 
115 E. R. 1066. 
Annotations :-—A 











pprvd. Wood v. Bell (1856), 5 E. & B. 772. 
Refd. France v. Gaudet (1871), L. R. 6 Q. B. 199. 


552. To be admitted in evidence.|— 
RUSTELL v. MACQUISTER (1807), 1 Camp. 49, n., 








Annotations :-—Mentd. Finnerty v. Tipper (1809), 2 ne: 
72; Pearson v. Lemaitre (1843), 5 Man. & G. 700; 
Hemmings v. Gasson (1858), 27 L. J. Q. B. 252. 

5538. .|—Plitf.’s agent obtained 
from deft. bank a promise to pay certain cheques 
drawn by pltf. in consideration of his depositing 
with it a store warrant in licu of the cash which 
pitf. had instructed him to pay to the credit of 
pltf.’s account. The store warrant belonged to 
pltf., was: under pledge to the agent, & was 
accepted by the bank with full know! :dge of the 
circumstances. In an action for dishonouring the 
cheques :—Held: (1) evidence of special damage, 
that is, of pltf.’s loss of custom & credit from 
particular individuals, was wrongly admitted, 
special damage not having been alleged; (2) a 
new trial would be directed unless pltf. consented 
that the damages should be reduced to £500, & 
in the event of his so consenting he would be 
entitled to judgment for £500.—FLEMING v. BANK 
oF New ZEALAND, [1900] A. 0. 577; 69 L. J.P. C. 
120; 88 L. T.1; 16T. L. R. 469, P. C. 











Annotation :—Mentd. Re Gloucester Municipal Potn., 1900, 
Ford v. Newth, (1901) 1 K. B. 683. 
554. ——— To prevent surprise at trial.]— 





RATCLIFFE v. KvANS, No. 15, ante. 

555. Amendment of claim—Jury award larger 
sum than amount claimed.|]—-In an action for 
damages the jury awarded the plitf. larger damages 


as would amount to a notification to 
the deft. that the evidence would be 
tendered.—-PHILIP v. METROPOLITAN 
" & pl aby Ry. Co. (1893), 10 8. C. 


$2. 
a. Larger sum awarded than 
originally claimed——Aimount not limited 


deft. to a new 





Held: this did not necessarily entitle | 
trial for excessive 
damages, & that pltf. must 
the difficulty occasioned b 
excecding the amount 
declaration.—WIZLDE v. Crow (1861), 
10 CG. P, 406.——CAN, 


DAMAGES. 
than he had claimed & the ct. allowed an amenc- 


ment so as to include the additional amount.— 
Wratr v. ROSHERVILLE GARDENS Oo. (1886), 
27. L. R. 282. ; : 

556. ——.]— Petitioner in a suit for 
dissolution of marriage claimed £500 damages from 
co-respt. The jury having awarded £1,000, the 
ct. allowed petitioner to amend his claim to that 
amount.—MopDERA v. MopERA & BARCLAY (1893), 
10 T. L. R. 69. 

557. —— Undefended divorce suit — 
Summons for leave to amend.]—Where in an unde- 
fended case damages are assessed at a higher 
figure than that claimed in the petition, a summons 
must be taken out by petitioner, if he desire to 
amend his claim, asking for leave to amend & 
re-serve the petition —BECKEIT v. BECKETT & 
Jonzs, (1901] P. 85; 70 L. J. P. 17; 84 L. T. 
272; 17 T. L. R. 120. 

See, generally, HUSBAND & WIFE. 

558. Application for, necessary.) — 
In an action for libel pltf. claimed £1,000 damages. 
No defence was delivered, & interlocutory judg- 
ment was signed for the damages to be assessed 
in the Sheriff’s Ct. The jury returned a verdict 
for £2,500. Pitf. without applying to amend the 
statement of claim, signed judgment for this 
amount :—Held: the judgment was bad. 

When I look at the orig of counsel for 
pltf. to the jury, I cannot but regret that he took 
the line he did, both in opening the case to the 
jury, & also in his reply. I do not doubt that it 
had a very serious effect in inflaming the damages, 
damages which in my opinion are immoderate & 
out of all proportion to the circumstances of the 
case (COLLINS, M.R.).—OHATTELL v. DAILY MAIL 
PUBLISHING Co., Lrp. (1901), 18 T. L. R. 165, 


C.A 
In admiralty actions.|—See ADMIRALTY, 

Vol. I., pp. 158, 248, Nos. 668, 1759. 

Pleading matters in aggravation & mitigation 
of damages.|—See Part IV., ante. 

—— In libel & slander.]—See LIBEL & SLANDER. 

Interrogatories..—See DiscOoVERY, INSPECTION 
& INTERROGATORIES. 

















Sect. 2.—PROOF. 
Whether proof of actual damage essential.|— 
See Part IT., Sect. 4, anfe. 


729.—N.Z. 
{. Whether first action a bar to 


et rid of | second.J}—A separate suit will not le 
the verdict | for damages apart from the cause of 
aid in the | action out of which those damages 


arise—-SYNDA MAHOMED ABOO  v. 
LALLA BisskssuR Dyau (1874), 21 


by notice of claim.)}—Pit?f., while walking oS .--A statement of | W. R. 154.—IND. 

toa bdedadeyee claowailt ee rebar claim may be amended so as to increase g. General damages— No particu- 

i jes ¥ hioh a ori i ere the damages olaimed.—DoYLE vv. | lara need be given.}—A Dill of par- 

ind aes Soe Pee oh vite ° Her Lia NEW ZEALAND OANDLE Co., LTp. | ticulars not to be furnished in actions 

for. $3,000 Within : vont ant. (1901), 19 N. Z. L. R. 623.—N.Z. of tort, & when the declaration 
iden d. Separate slanders must be | Pointed out the cause of action, unless 


the aocident pitf. served on the city 
panies put at tike me al eicite 

am. s but a 8 eo Vv 
ee she was Lars pidge bes a she 
wo ermanen cr. ed :-— 
Held: the dam . “ 


: she was entitled 
to were not li 
claimed in 


notice of 
herein an 


separate 
ted to the amount | dam 


her notice of intention to 
ag 


made separate causes of action—d: 
ate come must be claimed.}— 
action for general damages, 


causes of action, separate 

of eao sianaor: ene M posse 
t.- MUNRO v, MOWBRA 

(1915), 84 N. 4. L. R. 750.—N.Z. - 


@ special case were made by detftt., 
or when the damages were conse- 
uential, & not lquidated.—JOoYcm v. 
er paso (1831), 4 Ir. L. Rec. 1st ser. 


h. Liquidated damages—True amount 
muet be stated on writ.}—In an action 


J 


fo measure of damages partioulerl cessily to. slate in satement | amount claimed ag actually due must 

of damages cularly : ; : amoun as actually due mus 

having to her want of knowledge | of Clatm the amount of damages claimed] be stated on the back of the writ.— 

of the extent of her injuries,—Ivison | —Under R. 117 of is necessary in | MoRDaNT v. RYAN (1853), 5 Ir. Jur. 
v. WINNIPEG Crry (1906), 4 W. L. R. | claims for unliquidated dam to | 274.—IR. 

~~-CAN mention in the atatement of claim the k. Assessment — TV. ven. fac 


b. coe Amendment of elaim.}—In 
bel lal 


ald in the | though, 
declaration $8,000, & the jur is 
having found a verdict for s10 343 nab 


amount claimed in an action for libel, 


© 
rent.-VON TEDLITZ © 


separate aslanders are alleged = as 
| 
ZEALAND TiMEs, (1919) N. ZL. R 


hehe eo 
necessary. MITH v. MUIRHEAD (1851), 
PO GAN. 


13 U.C. 
RRIGAL ¥v. BOULTON 


NEW 1, ——-———-. }--00 
- | (1858), 16 U. O, R, 520.—OAN. 


4 


- Parr VII.—Pieapine, Proor anp ASSESSMENT. 


559. Necessity for prcof of special damage — 
Failure to prove—Right to general aanaree 
Uniess special damage gist of action.]—The 
rinciple ordinarily applicable to actions of tort 
is that pltf. is never precluded from recovering 
ordinary damages by reason of his failing to prove 
the special damage he has laid, unless the special 
damage is the gist of the action.—_MupHUN MoHUN 
Doss v. GoxuL Doss (1866), 10 Moo. Ind. App. 
563; 19 E. R. 1085; sub nom. Doss v. Doss, 
14 L. T. 646; sub nom. MupUN MoHUN Doss v, 
GOKUL Doss, 14 W. R. 590, P. CO. 
Trade libel.|—See Linen & SLANDER; 
TRADE & TRADE UNIONS. 
560. Action for maintenance.]— An 
action for damages for maintenance will not lie 
in the absence of proof of special damage.— 
NEVILLE v. LONDON ‘' Express’? NEWSPAPER, 
Lrp., [1919] A. C. 368; 88 L. J. K. B. 282; 120 
L. T. 209; 35 T. L. R. 167; 63 Sol. Jo. 213, H. L. 


Annotations :—Folld. Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 37 T. L. R. 163. Mentd. 
Wild v. Simpson, (1919) 2 K. B. 544; Ellis v. To n, 
see ker B. 399; Weld-Blundell v. Stephens, [1920] 


561. ——— -|— HicKMAN v. KENT OR 
ROMNEY MARSH SHEEPBREEDERS’ ASSOCN. (1920), 
37 T. L. R. 163, C. A. 

562. ——— Not for injury to reputation of 
trading customer.j—In an action against a bank 
by a trading customer who had become bkpt. 
& his trustee in bkpcy. for damages for breach of 
contract, the jury found that the bank had agrecd 
with the customer to supervise the financial side 
of his business during his absence on military service 
& to take all reasonable steps to maintain his 
credit & reputation, & had by its negligence in the 
discharge of its duties under this agreement caused 
the a a4 of the customer; & they awarded 
pitfs. £45,000 odd damages for the loss occasioned 
to the bkpt.’s estate by the negligence of the bank, 
& £7,500 damages for the injury caused by that 
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negligence to the bkpt.’s credit & reputation :— 
Held: a in the case of a trading customer, 
substantial damages were recoverable on this head 
of claim without proof of special damage; &, on 
the facts, that the damages were not excessive ; 
(2) as to the damages for the loss occasioned to the 
bkpt.’s estate, assuming that the damages were 
assessed upon a wrong basis, the bank was 
precluded by the course of the trial from demanding 
a new trial on this point.—WILSON v. UNITED 
CountTIEs BANK, Lrp., [1920] A. C. 102; 88 
L. J. K. B. 1033, H. L. 


Annotations :—Generally, Mentd. North Staffordshire Ry. v. 
Edge Phas tS C. 254; Prosperity v. Lloyds Bank (1923), 


563. Admissibility of— Evidence of particular 
damage—Declaration of damage only general.|— 
Pitf. in an action of assumpsit may give evidence 
of particular loss sustained by breach of an 
agreement, if he have stated loss generally in his 
declaration :—Held: therefore evidence of loss 
of business by pltf.’s wife in her trade of milliner, 
was admissible as evidence of general damage, 
where no special damage on that ground was laid 
in the declaration, nor any customers named, nor 
any averment of her business introduced.— WARD 
v. SMITH (1822), 11 Price, 19; 147 E. R. 388. 

564. ——— Evidence of extra costs beyond taxed 
costs—With intention of Increasing damages— 
After verdict on writ of inquiry.|—In cjectment, 
where deft. appears & pleads, pltf. having obtained 
@ verdict, cannot, in the execution of a writ of 
inquiry to assess damages in an action for mesne 
profits, give in evidence the extra costs beyond his 
taxed costs, in order to increase the damages.— 
BROOKE v. BRIDGES (1823), 7 Moore, C. P. 4713 
1LJ.0.8.C.P. 11. 

Annotation :—Refd. Symonds v. Page (1830), 1 Cr. & J. 29. 

565. ——— Contract void by Statute of Frauds— 
To prove value defendant placed on_plaintiff’s 
services.|—Pltf., by the first count, alleged that 
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PART VII. SECT. 2. 


m. Necessity for proof— Sum agreed 
on by parties.}—Where the contract- 
ing parties have agreed at what 
sum the amount of damages for 
breach of a contract shall be estimated, 
it is not necessary to prove the amount 
of one ee Rte rec fe eas 

oO TATE FOR INDIA 67), 2 
Agra. 194.—IND. eee 


n. -+~Where & person § sues 
for damages for inj done to his 
reversion, he must first prove that a 
legal tenancy exists between him & 
the tenant in possession; &, in order 
to receive other than nominal dam- 
ages he must prove the nature & 
extent of his reversionary interest.— 
SURMAN v. KrastT & MOCARTHY, LTD. 
(1885), 3 N. Z. L. R. 326.—N.Z. 

o. Admissibility of—Personal in- 
juries—Evidence ¢ plaintiff had 
family dependent on him.}—In an action 
to recover damages for personal 
injuries caused by deft.’s negligence, 
evidence of pitf. was admitted that he 
had a family who were eepencent on 
him for their support :—Held: the 
evidence was ny, a Be 
DEVIR v. CURLEY (1882), 3 N.S. W. 
L. R. 322.—AU8, 

es are gene- 


-———~- Where damag 

ral.}— Pitts, declared against the 
sheriff for an escape, alleging that deft. 
took one M. under a ca. sa. upon a 
judgment recovered by them & with- 
out their consent voluntarily suffered 
him to escape whereby they lost the 
sum indorsed on the writ & were 
otherwise di Deft. pleaded not 
gnilty on which pltfs. joined issue :— 

eld: the damages were neral, & 
evidence as to the value of the debtor's 





custody to the pltfs. should have been 
received.—KINGAN Vv. HALL (1865), 
24 U. OC. R. 248.—CAN. 

q. »-—-In an action on 
the case against a Roman Catholic 
clergyman, for publicly pronouncing 
pitf., who was owner of a mill, to be an 
excommunicated person, pltf. eoxam- 
ined witnesses to prove that after the 
excommunication he was avoided by 
his neighbours, & that his mill was 
deserted. The declaration did not 
specify the names of the persons who 
so avoided him or deserted his mill :— 
Held; general evidence of these two 
facts was properly received, on the 

und that such evidence was not 

be considered as evidence of special 
damage, but as evidence to show that 
the consequence which the _ deft. 
intended to arise from his act actually 
OT CHE Sa Peres v. WELSH 
(1846), 10 I. L. KR. 19.—IR. 

Fr. Proof of loss of business.) 
—In an action claiming damages for 
the dishonour of cheques, evidence of 
the loss of particular customers is 
inadmissible unless the loss of those 
particular customers has been specially 
alleged. General evidence as,to loss 
of custom is alone admissible.—BANK 
OF NEW ZEALAND 0. FLEMING (1898), 
18 N. Z. L. R. 1.—N.Z. 

s. Sufficiency of.}-—Pltf. giving evi- 
dence on his own behalf cannot be 
allowed to state that he has sustained 
a certain amount of damage by the 
act of deft.; he should state the facts 
on which he relies to prove his es 
from which the jury are to determine 
the amount.—DoMVILLE v. EKEAVAN 


t. ——-.}—-RyYAan v. Janus (1872), 











1 Pug. 122.—-CAN. 


a. Proof of loss of nprofits.-~ 
In an action by the owners of a ship, 
which when ready for sea has been 
run into & injured by another ship 
to recover for demurrage, loss of profits, 
& expenser incurred whilst the ship 
was detained in port in consequence 
of the collision, pltfs. must prove that 
they sustained an actual loss, & give 
reasonable poet of the amount of 
such loss. he fact that the injured 
ship was in active era ployment: & 
loaded & ready to sail when the 
collision took & that she was 
thereby delayed in reaching her port 
of destination, is not of itself sufficient 
to raise any presumption that she 
was prevented making any profits 
she would otherwise have carned.— 
BARQUE STRATHEARN Co., LTD. v. 
McILWRaITH, McCEACHARN & CO.,, 
ree (1895), 16 N.S. W. L. RR. 94.— 





Ceara 





b. .J)— When judgment 
ig given in favour of the proprietor 
of a business for the loss o propane 
profits during a certain period it does 
not necessarily follow that the pro- 

rietor should be held entirely unable 
fo prove rg gs of profit merely 
because he not kept absolutely 
im eet Sih ae < to ae Seed pe 
erfec respec 
expenses which should be y pblenres | 
from the probable income. Such 
books may be admitted in evidence & 
an allowance made for the defects, & 
{t is also open to the proprietor to 
teatify that he made 4& ce profit 
during . Crarbnate period. one testi- 
mony of other men 
earn kind of business as to the probable 
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Sect. 2.—Proof. Sect 8: Sub-sects. 1 & 2.) 


by an ment made between himself & deft., 
~ in consideration that the pltf. would serve deft. 
as his clerk for a term of t years, deft. agreed 
to pay him the sum of £60, & averred performance 
of all conditions, etc., & assigned as breach the 
nonpayment by deft. of the £60. The second 
count was for wages payable by deft. to pltf. for 
work & services done by plitf. as the hired clerk 
of deft.:—Held: although the agreement, not being 
one to be f adres ts within a year, came within 
Stat. Frauds, s. 4, & so, not being in writing could 
not be sued or recovered upon under the first 
count of the declaration, yet it was nevertheless 
evidence on quantum meruit, of the value of pitf.’s 
services, & might be referred to & taken into 
consideration by the jury as the rule or measure 
of damages under the second count, & as showing 
the estimate which deft. himself had put upon 

Itf.’s services.—SCARISBRICK v. PARKINSON (1869), 

OL. T.175; 17 W. R. 467. 

566. Sufficiency of—Trade libel—Evidence of 
general loss of business.|—-RaATcLIFFE v. EVANS, 
No. 15, ante. 

567. —— ——.]—Concanis v. DUNCAN 
& Co., [1900] W. N. 61. 





Sect. 3.—ASSESSMENT. 
SuUB-SECT. 1.—IN GENERA. 


ite Powers of Jury.|——-LowE v. PEERS, No. 388, 
ante. 

569. Duty of judge to direct jury.]—HapLey v. 
BAXENDALE, No. 10], avite. 

570. ——.] —- WILSON v. NEWPORT Dock Co., 
No. 109, ante. 

571. Heads of damage matter of law for court— 
Amount of damage matter of fact for jury.]— 
When a contract is broken & an action is brought 
for damages, the heads of damage are matter of 
law for the ct., & the amount of damage under 
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DAMAGES. 


each head is matter of fact entirely for the jury 
(PoLLocK, C.B.).—BRaDy v. OASTLER (1864), 3 
H. & ©. 112; 83 L. J. Ex. 300; 11 L. T. 681; 
11 Jur. N.S, 22; 159 E. R. 469. 

Annotations :—Mentd. Chinnock v. Ely (1864), 5 New Rep. 

185; Ogle v. Vane (1868), L. R. 3 Q. B. 272. 

572. Where more than one issue.) — Although, 
where a fact is admitted as to one Issue on the 
record, & denied as to another, the admission on 
the one issue is not evidence on the other; yet, if 
the j find both issues for pitf. they may, in 
estimating the damages on the whole case, take 
into their consideration what appear on the whole 
case to be the real facts of it.—HOWARD v. GOSSET 
ee Car. & M. 380; 4 State Tr. N. S. 839, 


aD 

573. Effect of payment into court—Suflicient to 
cover pecuniary loss sustained—Where no special 
damage.|—Pltf. was a bookkeeper in the employ- 
ment of defts. who dismissed him without notice. 
Two months after his dismissal pltf. obtained a 
more lucrative situation. Upon his bringing an 
action for wrongful dismissal deft. paid £7 7s. 
into ct., which pltf. admitted was sufficient to 
cover his actual pecuniary loss, & the judge directed 
a verdict to be entered for defts. Upon a rule for 
a new trial, granted on the ground of the refusal 
by the judge to put the question, whether pltf. 
had been eronetally dismissed or not, to the jury, 
& to allow them to assess the damages :—Held: 
where the amount paid into ct. was admitted to be 
sufficient to cover the actual pecuniary loss sus- 
tained by pitf., & no special damage proved, plitf. 
had no right to have any question left to the jury, 
& could not recover anything beyond the actual 
pecuniary loss sustained.—-WALTON v. TUCKER 
(1880), 45 J. P. 23. 

574. Damages cannot be given against defendant 
—Where verdict in his favour.}—A jury cannot 
give damages against deft. when they have 
acquitted him of that which was the ground of 
action (COCKBURN, U.J.).—HILL v. FINNEY (1865), 
4F. & F. 616, N. P. 
marnoration :—Montd. Davies ». Hood (1993), 19 T. L. R. 


Interest as damages.|—Sce Monty & MONEY- 
LENDING. 





ne ee eS 


swore that he considered it worth 





eat Fa Sad lara mupaice ee 553,—CAN. scone rae 
aam e for wha 8 worth 0:—Held: the value of G horse 
ANTONIOU ¥. ARNETT, [1922] 1 ce alte judee i eee ent tor ne was to be determined upon the whole 
W. W. R. 609; 65 D. L. R. 661; 17 Fie jury in all cases that arguments or evidence, & not only by the price it 
Alta. L. R. 41.—CAN. comments of counsel that are not | brought at the sale.-—MCMARTIN v. 
pC areas see pursiier lee ibe supported by the evidence should not | HURLBURT (1877), 2 A. R. 146.—CAN. 
© estimation of damages to | receive any consideration & should be . Necessit Jor assessment. }] — 
establish the loss of profits during a | regarded them as valueless, that Uncertainty Vie not an insuperable 


particular period through breach of 
con t may show from the evidence 
of persons engaged in a similar trade, 
though in a erent quarter of the 
country what would have been the 
eyecare profits realised during the 
period in question.-WaTSONn v. KIp- 
1 Dunl. (Ct. of Sess.) 


BTON (1839) 

~—~SCOT. distinct contract it should 
1254 oor. on its own merits; & it is wrong to 
PART VII. SECT. 8, SUB-SECT. 1. 


for damages.— 
669 i. Duty of j to direct jury. }—~ 

Precise directions should be given to 
the jury as to what they should take 
into account in estima the dam- e. 4 


eee Tee v. ROYAL INSURANCE 
0, (1904), 11 B. Cc. R. 212.—CAN, 
869 


Mad. l 68 IND. 


ii, ——.}—Although the amount | ®Verage _ estima 
ot dame in a very large sense in | 97,07 ed is 


of the jury, it is necessary 
always, as a matter of law, to direct 
their attention to the rule which the law 
rescribes for their guidance, & not to 
ve them under the belief that they 
need not make any inguiry as to the 
f., Dut are free 


counsel addressing them is not giving 
evidence.—RYAN v. CANADIAN PACIFICO 
Ry. Co., {1919} 2 Ww. W. K. 368.—CAN. 

a. Each defendunt as party to 
distinct contract— Damages 
separately against cach.}—--Where the 
case of each deft. is as a See 

rs) 


make all defts. joy & severally liable 
AMABIVAYA GURUKKA 
v. KADIR AMMAL (1893), I. L. R. 17 


nm— A 


te of the witnesses 
wrong in principle.— 
AIRMAN 0. MONTREAL Ciry (1901), 
31 8, Cc. R. 210.—CAN, 


{. Whole of the evidence to be 
considered in assessme 


bailiffs, were sued for selling 
execution a horse which e 


obstacle in assessing damages.—WaL- 
TON U0. FERGUSON (1914), 28 W. L. R. 
657; 6 W. W. R. 557; 16 D. L. R. 


533.—CAN, 


, Not in liquidated claim.) 
—In an action by the assignee of a 
bond, to which non eat factum is pleaded, 
Itf. need not have damages assessed, 
ut may take a verdict for nominal 
damages, & issue execution for the 
amount of his debt.—McELRoY v. 
GETTY (1869), 1 Han. 262.—CAN. 


5741. Damages cannot be givth 
against defendant—Where verdict in his 
Javour.}+~—There can be no assessment 
of damages where a verdict is found 
for deft. on an issue going to the whole 
cause of action.— PRYNNE v. CARROLL 
(1853), 10 U. C. R. 519.—CAN. 


k. No authority to asseas — When 
no special venire.}—Wher the writ of 
trial is only to try the issue, & contains 
no special venire to assess ages, 
the jury have no authority to assess 


assessed h 





to a 
ecided 


taking the 


nt ) cia Dofts. r 
under 
pitt, 


injury occasioned to pl as exempt. The horse was | damages on breaches supees ted. 
to give whatever they proper.— | sold for $47.60; but pitf. swore it | Hunter v. VERNON (1850), 7 U. C. R. 
Wart v. MoQvuaia (1905), 40 NOS. R. | was worth $120, & the purchaser 562.--CAN. ! 


Part VII.—Pieapine, Proor anp ASSESSMENT. 


SUB-SECT. 2.—By CouRT on JURY. 


575. Assessment by court— Damages for non- 
attendance of witness—5 Eliz. c. 9, s. 12.]—-The 
further recompense given’ by above Act, against 
a witness for non-attendance, must be assessed by 
the ct. out of which the process issued, not by the 
jury, or judge, at Nist Prius.—PEARSON v. ILES 
(1781), 2 Doug. K. B. 556; 99 B. R. 352. 
Annotations :—Mentd, Amey v. Long (1808), 9 Kast, 473; 

Mullett v. Hunt (1833), 1 Cr. & M. 752; Miller v. Knox 

(1838), 4 Bing. N. C. 574. 

576. 
assent of plaintiff..—GouLp  v. 

(1811), 4 Taunt. 148; 128 E. R. 285, Ex. Ch. 

577. Master—Not where amount speculative.]— 
MORGAN v. ELSTOB (1843), 1 L. T. O. S. 252. 

578. Where matter of simple computation.] 
—Upon an interlocutory judgment for pltf. in an 
action on a covenant to pay to pltf. all such sums 
as should be received by deft., a sequestrator, 
& be at his disposition from time to time, in part 
or in full satisfaction of a certain debt due to 
pltf.:—Held: the rule nisi for reference to the 
Master to compute would not be made absolute. 

This involves something more than a simple 
computation, & the rule cannot be supported 
(per CuR.).—SMITH v. NESBITT (1845), 2 C. B. 286 ; 
15 L.J3.C.P. 31; 6L. T. O. 8. 154; 135 E.R. 955. 

See, now, R. S. C., Ord. 36, r. 57. 

Official referee.|—-See R. S. C., Ord. 36, r. 574. 

579. Province of jury.]|—Damages are peculiarly 
for the jury.—PAGE v. Rartrciuirr (1832), 1 
L. J. C. P. 57. 

580. -|—In trover for the value of a 
quantity of tobacco, the estimate of value given 
by pltf.'s witnesses was higher than the estimate 
given by the witnesses for deft. & the jury gave an 
amount of damages according to neither estimate, 
but upon a mean between the two estimates :— 
Held: the verdict would not be disturbed.— 
PHILLIPS v. HATFIELD (1840), H. & W. 55. 

581. -J]—It is for the jury to measure the 
damages. If they give a larger sum than is proper 
we can reduce it (POLLOCK, C.B.).—HAWKINS v. 
ca (1849), as reported in 14 L. T. O. S. 

73. 

582. -]} — Pltf. brought his action against 
the railway co. for non-delivery of certain goods 
sent for the purpose of exhibition at an agri- 
cultural meeting :—Held: it was right to leave 
the amount of damages to the jury.—CAWLEY v. 
NorTH STAFFORDSHIRE Ry. Co. (1856), 26 
L. T. O. S. 222; 20 J.P. 72. 

583. ———.]—- The question of damages is 
entirely within the province of the jury, & the ct. 
will not in such a case interfere with their finding 
upon it.— SAUNDERS v. LONDON & NORTH-WESTERN 
Ry. Co. (1860), 2 L. T. 153. 
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5875 i. Assessment by court. }—A 
Judge who has jurisdiction to try the 
issues of fact in any case may at the 


same time assess the damages, & it is | On, the 
not necessary to summon a j for | unless the dam 
that purpose.—WoOoLLACOTT v. WIN- | Tageous OF flagrantl 


ro) 

NIPEG ELECTRIC STREET Ry. Co. (1895), 
10 Man. L. R. 482.—CAN. 

579 i. Province of jury.}—In assess- 

ing damages for the death of u de- 


case. 
proper! 
vindictive, 











torts, the jury, although their power is 
not despotic, have great 
the question of damages, & the ct. 
will not interfere to disturb a verdict 
ound of excessive damages, 
es given are out- 
y excessive, & out 
of all proportion to the 
parties & the circumstances, of the 
In such cases the jury may 
give extra damages of a 
exemplary, 
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584. -|—By agreement under seal be 
pe & dette testator, the latter agreed to scl 
ease for sixty years of certain tenements then in 
pltf.’s possession, as tenant from year to year. 
After testator’s death defts. repudiated the 
alleged agreement, contending it was a forgery, 
& recovered judgment in an action of ejectment 
in the county ct. Pltf. thereupon gave the 
following notice ‘‘I hereby give you notice this 
day that I give up possession of all the land, 
according to the judge’s order, that I now hold of 
the late J. S. (Signed) G.S.” Pltf. having brought 
an action in this court on the agreement, the judge 
told the jury that this notice amounted to an 
abandonment of all pltf.’s claim under the ee- 
ment, & that if they found the agreement had been 
signed by testator, he was only entitled to nominal 
damages :—Held: this was a misdirection as the 
amount of damages ought to have been left to the 
jury.—SMITH v. SYMONDs (1860), 1 L. T. 299. 

585. -}—To an action claiming special 
damages for the non-delivery of goods within a 
reasonable time, defts. admitting their negligence 
to have been the cause of the non-delivery, paid 
£10 into ct. The judge left it to the jury to say 
whether the £10 paid into ct. was a sufficient 
compensation for the pecuniary loss pltf. had 
sustained, pointing out that the law did not 
entitle pltf. to recover under some of the heads 
of his claim, & that on the evidence there was no 
pretence for saying that he had sustained any 
substantial loss. The jury having given a verdict 
for £5 beyond the £10 paid into ct. :—Held: the 
amount of damages was a question for the jury, 
&. had been properly left to them.—ADAMS v. 
MIDLAND Ry. Co. (1861), 31 L. J. Ex. 853; sub 
nom. ADAMS v. GREAT WESTERN Ry. Co., 10 
W. R. 84. 

586. |}—The jury must define the amount 
a Say Cg Seah a v. REED (1860), 2 F. & F. 











587. ———.]—Bnrapy v. OASTLER, No. 571, ante. 
588. ——.]—KELLY v. SHERLOCK, No. 822, post. 
589. -]}—The question of damages is so 





peculiarly the province of the jury that the ct. 
will not sct aside a verdict on the ground of 
excessive damages, even where they may appear 
disproportioned to the condition of pltf., & where 
the ct. might not itself have awarded them so 
liberally.— EVvANs v. DAVIES (1869), 17 W. R. 679. 

590. -}/—The assessment of damages is 
peculiarly the province of the jury (Lorp HER- 
SCHELL, ©.).—DAvVIS v. SHEPSTONE (1886), 11 
App. Cas. 187; 55 L. J. P. ©. 61; 55 L. T. 1; 
50 J. P. 709; 34 W. R. 722; 2T. L. R. 380, P. CO. 


Annotations :—Mentd. Pankhurst v. Sowler (1886), 3 T. L. R. 
rae : 9 v. Cycle Trade Publishing Co. (1904), 91 





eTwen mene sams ante 


cumstances of the case, of what will 
best compensate the ie agreed oad 
v. Hiaains (1848), 6 Boll. Sc. App. 
579 iv. ——-.}—On motion for ex- 
penses, it was plate that the damages 
were o high:—Held: the amount 
awarded did not enter into this ques- 
tion; to allow it to do so would be 
taking the question of damages out of 
the jury’s hands.—BEATSON »v. Drys- 
DALE (1819), 2 Murr. 151.—SCOT. 





latitude on 


osition of the 


or punitive 





posees Chews ay & clause for the | character.—McComB 0. Low, 1 J. Re | 579 y, He Wheie eal ons 

payments to cease in the vets of 49.—N.Z. apa te ha aay vases Pi ane ced ee 
- — : aor on each other, a - 

Se iaitiog tar : a oul fbirap 12= the: - dueeton. ct damages, which were sent to trial 


an addition to their fin 
be considered as mere surp veege & 
beyond their jurisdiction.— 

wv. ELFROS 
{192213 W. W. 1227; 70D. L. R. 
726.—CAN. 

579 ii. ———.}—In actions for personal 


amount of damage for non-performance 
of a contract of sale is not confined to 
the difference between the contract 
oe MUNICIPALITY, price & the market 


broken, but is to 
for consideration, 


of 

ether, the , in the circumstances 
fend a aed rtd in favour of each 
ursuer in the action raised by him, 


rice on or about the damages in each action 


e contract was 
t at one shilling.— Dick v. SMALL (1835), 
path ail ne ale. 13 Sh. (Ct. of Sess.) N34 BOO. 
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Sect. 8.— Asacsament: Sub-sects. 2 & 3, A. & B.] 


591. }—An action was brought by a 
servant against his master & his master’s wife, 
for a libel in an indorsement upon a written cha- 
racter given to the servant by his previous 
employer, which the servant had handed to his 
master when he entered his service, & also for 
malicious defacement of the document. At the 
trial before a jury, the judge held that there was 
no publication of the libel, & as to the defacement 
of the testimonial, he withdrew the case from the 
jury, & awarded to pltf. the nominal damages of 
one shilling only :—Held: the judge was wrong 
in withdrawing the case from the jury, as the 
uestion of damages was entirely a question of 
act for the jury.—WENNHAK v. MORGAN (1888), 
20 Q. B. D. 635; 57 L. J. Q. B. 241; 59 L. T. 28; 
52 J. P. 470; 86 W. R. 697; 4 T. L. R. 295, 
D. O. 
592. 
See, also, 








.]—BRAy v. Forp, No. 737, post. 
os. 829, 830, post. 


SuB-sECT. 3.—COMPUTATION OF DAMAGES. 
A. Time. 


See R. 8. O., Ord. 36, r. 58. 

598. From what time— Judgment by default — 
Defence withdrawn.]|—Hore v. Bootu (1853), 
21 L. T. O. 8. 62. 

594. At what time—Contract repudiated—Date 
of acceptance of repudiation.|}—TREDEGAR IRON 
& Coa Co., Lrp. v. HAWTHORN BrotTuers & Co. 
(1902), 18 T. L. R. 716, C. A. 

——— Breach of contract for sale of goods.}— 
See SALE oF Goons. 

-——— Breach of contract in regard to stocks & 
shares.|—Sce StocK EXCHANGE. 

595. Contract to be completed at specified 
time.]—A shipbuilding co., at the time of being 
wound up, was under a contract with a steam- 
packet co. to do certain repairs to a ship within a 
given time, & under orders obtained in the matter 
of the winding up the official liquidator was 
authorised to complete the repairs, the rights of 
all parties being reserved. The repairs not 
having been completed within the stipulated time, 
leave was given to the steam-packet co. to go in 
under the winding-up order & prove in respect of 
ay damage that might have accrued from the 
delay :—Held: the time for ascertaining the 
damage was the time when the breach of contract 
came to an end, & not the date of the ene uP 
order.—Re Trent & HUMBER Co., Ea p. CAm- 
' BRIAN STEAM PAcKET Co. (1868), 4 Ch. APP. 112; 
88 L. J. Ch. 38; 19 L. T. 465; 17 W. R. 181, 


L. C. 
nnotations --—~Refd. Re Albert Life Assce., Bell's Case, 
Kerr's & Stubbs’ Cases, Bleackley’s Case, Craig’s Exors’ 
Case, Wilson’s Case (1870), L. R. 9 Eq. 706; Re Albert 





DAMAGES. 


Life Assce., Cook’s Poliey (1870), L. R. 9 Eq. 703. Ment/. 
m Tramroad Co., Black, H 


Re ren reer awthorn’s 
Case (1872), 27 L. T. 508; Re Pheonix Bessemer 1 
Co., Hz p. Carnforth Hematite Iron Co, (1876), 4 Ch. D. 
108; Barratt v. L. B. & 8. C. Ry. a e Colyar’s 
County Court Cases, 195 ; Re Northe unties of England 
Fire Insce., Macfarlan Claim (1880), 17 Ch. D. 337 ; 


arlane’s 3 : 
The Argenting Bead 13 P. D. 191; The Creta Holme 
(1897), 66 L. J. P. 166. 


B. Rate of Exchange. 


596. Amount due in foreign currency — Ex- 
pressly stipulated.]—Lands in Ireland were charged 
with a sum of £5,000 ‘“‘ lawful money of Ireland.”’ 
8 Geo. 4, c. 79, for assimilating the currency of 
Great Britain & Ireland, was passed puveequeny y 
& afterwards the money became raisable :—Held : 
the money must be paid in Irish currency, according 
to the direction of the statute. 

In the case now the parties must have had some 
meaning and some intention when they say ‘‘ lawful 
money of Ireland."’ I apprehend that they could 
mean nothing but this, that the £5,000 was to be 
paid according to the value of Irish currency 
(Woop, V.-C.).—BouURNE v. HARTLEY, BOURNE v. 
Manon (1854), 2 Eq. Rep. 910; 23 L. T. O. S. 
219; 18 Jur. 532. 

597. ——— Legacy in rupees.]— Legacy by a 
will in India, if ped by remittance in this country, 
payment must be according to the current value 
of the rupee in India without regard to the exchange 
or the expense of remittance.—COCKERELL v. 
BARBER (1810), 16 Ves. 461; 33 HE. R. 1059, L. C. 


Annotations :—-Consd. Manners v. Pearson, [1898] 1 Ch. 581. 

Refd. Sluysken v. Hunter (1815), 1 Mer. 40. 

598. Date of judgment sued on.]—In an 
action brought in England to recover the value of 
@ given sum in Jamaica currency upon a judgment 
obtained in that island; the value is that sum in 
sterling which the currency would have produced 
according to the actual rate of exchange between 
Jamaica & England at date of Jamaican judgment. 
—Scort v. BEVAN (1831), 2 B. & Ad. 78; 9 L. J. 
O. 8. K. B. 152; 109 EK. R. 1078. 

Annotations :—Consd. Manners v. Pearson, [1898] 1 Ch. 581; 

Di Ferdinando v. Simon, Smits, {1920) 3 K. B. 409; 
Lebeaupin v. Crispin, [1926] 2K. B.714. Apld. Re British 
American Continental Bank, Credit General Liegeois’ 
J} 2 Ch. 589. - Bertram v. Duhamel 

2 Moo. P. C. GC. 212; §8.S. Celia v. S.S. Volturno, 
Heat) Gull ghtha mais Claas Pa 

» & . SD. > nda v. be 
unt Wright (1923), 39 T. L, R. 628. every 











599. Award.]—In an action of 
trover, for billettes paid to pltfs. by the Peruvian 
govt., & purporting to be of the value of $16,000, 
the cause was referred to arbn.; & an award 
having been made in favour of pltfs., the ct. ordered 
the value of the billettes to be estimated by the 
prothonotary, at the rate at which they were 
current at the time of the award :—Held: such 
value was to be estimated as the value of a bill of 
exchange for the amount of the dollars specified 
in the billettes, upon a solvent house in the country 
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PART VIL SECT. 3, SUB-SECT. 3.—A. ! 
lL At what time)—The right 
rinciple in the assessment of damages 
8 tha ney must be ed as of 
the date at which the contract should 
have been perform M defts.— 
SHARPER v. WHITE (1911), 18 O. W. R. 
801; 20. W. N. 849: 25 0. L. R. | orparrry 
208. N. §14.—-CA 
m, -——.]~— Damages for a broach 
of contract must be caloulated with 
relation to the time of the breach, & 
not to any future time.—-MEYLER v. 
Boyp (1841), AFm, M. & oO. 173.—IR, 





0, -—~——. }}-TURNER v. BURNS (1894), 
24 O. R. 28.—CAN. 7 


: -}—~ Where the cause of 
aption is a continuing one, the dam- 
Pe er should be assessed up to the date 
of the delivery of the judgment.— 
NOBLE v. TURTLE MOUNTAIN MUNI- 
agen 15 Man. R. 


q. ————.}~—Whether or not a High | 

Ct. in India can award damages in | 

reapect of a continuing cause of action, | are recoverable, 
up to the date of its decree, subse- 


uent successive accruals of an obliga- 


subsequentl to its institution.— 
FRASER & Co. v. BomBay Ick MANU- 
FACTURING Co. (1904), I. L. R. 29 
Bom. 107.—IND. e 


r. ——-.]}--It is a proper direction 
in an action for to land by 
the oe of a stream to 


ury 888088 a 8 

quent to the commencement of the 
action, as the effect of acts done before 
that time. Such prospective damages 
though. the lease of 
the pitf. has expired before the trial, 


from the Cro 


where, being 4 Wl, 


n, To what time.}—-D should on to contribute to a fund could not t containg a covenant to 
be assessed up to the date of Judgment. | be treated as within that | a purchasing clause, —-COSTELLC’ ~% 
—S8TALKER ¥. DUNWICH TOWNSHIP | description, & could not be awarded | O'DONNELL (1882), 1N. Z. L. R. CG. A, 
(1888), 15 O. R. 343. WN. in a suit where they had accrued due | 105.—N.Z. 
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where they were issued, although they were at a 

considerable discount at the time of making the 
award.—-DELEGAL v. NAYLOR (1831), 7 Bing. 460; 
5 Moo. & P. 443; 9L. J. O..S. C. P. 167; 131 E. R. 


178. 
Annotations :-—Refd. Manners v. Pearson (1898), 46 W. R. 

498; 8.S. ‘Celia v. 8.8. Volturno, (1921) 2 A.C. 544 

600. —— Date of judgment.]—Pltfs., wks were 
merchants in New York, sold to defts.in England a 
Nasal of condensed milk for delivery on certain 

ates in 1918. Defts. committed a breach of the 
contract :—Held: the damages vs to be assessed 
at such a sum in sterling as would give pltfs. the 
proper compensation in dollars at the rate of ex- 
change prevailing on the date of the judgment.— 
KrrscH & Co. v. ALLEN, HARDING & Co., LTD. 
(1919), 89 L. J. K. B. 265; 122 L. T. 159 ; 36 
T. L. R. 59; 25 Com. Cas. 63; revsd. on other 
grounds (1920), 123 L. T. 105, C. A. 


Annotations a Di Ferdinando v. Simon, Sita. [1920] 
3K.B 9 nsd. Lebeaupin v. Crispin, (1920) 2 
714; iy British American Continental Bank, lies “ 
Rosenkranz’s ae (1923) 1 Ch. 276. Refd. Barr rry v. Van 
den aie (192 . 709; S.S. Celia v. 8S.S. Volturno, 
(1921) 2 A.C. AT a 


601. ——— Day of trial.]|—A cheque for 7,680 
francs (Paris) is a bill of exchange, being for a 
sum of money certain or which can be made oun 
within Bills of Exchange Act, 1882 (c. 61), s. 
(1) (d). The drawer cannot as between himself z 
an endorsee of the cheque, set up an oral agree- 
ment between himself & the original payce that 
the rate of exchange shall be that ruling at the date 
of the cheque. In an action on such a cheque the 
rate of exchange at which the amount of the judg- 
ment is to be calculated is that ruling at the day of 
the trial.—-CoHN v. BOULKEN (1920), 36 T. L. R. 
767; 64 Sol. Jo. 636. 

Annotations :—Conad. ‘Uliondahl v. Pankhurst Wright (1923), 
39 T. L. R. 628. Refd. ae Chesterman’s Trusts, Mott v. 
Browning, [1923] 2 Ch. 466 
602. ——— Date of detention—Ship undergoing 

repairs due to collision.|}—In an action arising out 

of a collision between an English ship & an Italian 
ship both ships were held to blame & the cross- 

claims for damages were agreed, subject to a 

question raised by the owners of the Italian ship 

as to the rate of exchange in respect of a claim 
calculated in Italian lire for detention during the 
period that the ship was undergoing repairs :— 

Held: the proper date for ascertaining the rate 

of exchange for the purpose of converting the 

amount payable into English currency was the 
date at which the detention occurred.—S.S. CELIA 

v. 8.S. VoLTURNO, [1921] 2 A. C. 544; 90 L. J. P. 
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385; 126 L. T. 1; 37 T. L. BR. 060; 15 Asp. 
M. L. C. 374; 27 Com. Cas. 46, H. a aff 
S. C. sub nom. THe Vorrurno, 1920] P 447, 


454, n., OC. A. 


A wablattons >= Apld. Re British American Continental Bank, 
Goidzieher & Penso’s Claim, {1922} 2 Ch. 575. Gonad. Re 
h American cane ntal Bank, Credit General 
Plovects’ Claim, [1922] 2 Ch. 589. Refd. Re British 
Tee Wr: Continental Bank, Lisser & Rosenkranz’s Claim, 
1923] 1 Ch. 276; Re Chesterman’s Trusta, Mott v. Brown- 


, (1923) 2 Ch. 466. 

603. Date of breach.]—Defts. in 1891 
entered into a contract with M. to pay him 
monthly one cent. in Mexican currency per cubic 
metre of certain excavation works being done in 
oe as & when payment should be received 
Le defts. from the Mexican authorities ; & during 

’3 life they duly paid him. M. died in Fane: 
1894; but he had no legal personal representative 
till May, 1896, when pltf. became his administrator. 

In an action for account brought by pltf. in 
June, 1896, the ct., on Nov. 4, 1897, declared that 
he was entitled to an account of ‘what was due 
under the contract, & on Nov. 13 defts. delivered 
an account showing that 19,366 Mexican dollars 
were due to pltf. on Aug. 31, 1896, & offering to 
pay that amount in Mexican currency or in English 
currency at the rate of exchange on Nov. 13. On 
Aug. 81, 1896, the Mexican dollar was worth 
rad 6d., on Nov. 13, 1897, it was only worth 1s. 104d., 

Itf. refused defts.’ offer, & contended that the 
os ue of the dollar should be ascertained at the 
several times the monthly payments became due, 
or, in the alternative, on Aug. 31, 1896 :—Held: 
(VAUGHAN WILLIAMS, L.J., diss.) pltf. was not 
entitled to have the dollars turned into English 
money until the amount due on taking the whole 
account was ascertained.—MANNERS v. PEARSON 
& Son, [1898] 1 Ch. 581; 67 L. J. Ch. 304; 78 
L. T. 482; 46 W. R. 498; 14 T. L. R. 312; 42 
Sol. Jo. 413, C. A. 


Annotations :—Apld. Di Ferdinando v. Simon, Smits, [1920] 
K. B. 409. nad. Lebeaupin v. Crispin, [1920] 2 K. B. 
714; Soc. des Hotels uy Touquet-Paris-Plage v. Cummi 
1921) | 3 K. B. 459; S.S. Celia v. 3.S. Volturno ee 1 
2 A. 644; Re British American Conti tinental 
Credit Gener Ticeaola? Claim, (1922] 2 Ch. 589. sata: 
Re British American Continental Bank, Goldzieher & 
Penso’s Claim, [1922] 2 Ch. 675; He Chesterman’ 8 Trusts, 
Mott v. Browning, {1923} 2 Ch. "466. 


604. .] — Defts. contracted to carry 
goods for pltf. from this country to Italy & deliver 
them there on Feb. 10, 1919, but in breach of their 
contract failed to do so, & converted the goods. 
In an action by pltf.,the ct. fixed the damages as 











| the value of the goods i in Italy on Feb. 10, namely, 
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600 cS ela ar ery in Soretgn cur- 
rency— udgment n an 
action brought ¥f this province for the 
value of goods sold & delivered in 
E., pltf. is entitled to recover such a 
gum in currency as will be equivalent 
to the demand in sterling money, 
aoe zete of exchange at 

tim trial.—CAMPBELL Ut. 
Wison 12 838), Ber a va —CAN. 
600 haere 





‘ee of z 000 eenees & bce 
this action, seen ene err 


Cont sum 
Seat pitt, ae tts ‘e ts equivalent 
money :—~H 
ee to recover only tho 
sauivalent in Canadian currency of 
00 france, & not being money 
Beats at a fixed time & place, must. 
determined according the rate 
exchange which prevailed when 
judgment was given in the County Ct. 
~—QUARTIER v. FARAH (1921), 


O. L. R. 186; 64 D. LL. R. R. 37.—CAN. 
8. Date of payment.] — By 
its debentures deft. promised to pay 
at the Bank of M. at its principal 
offices in any of the following cities, 
namely, London, England, N ngs Ae tut 

» Montreal, Toronto, or Regi 
in Canada, the sum of £106 aterlir 
on Mar. 1, 1938, & to pay interest 

5 Ril cen er annum on rosontation 
at eg a punk of the interest eens 

Eac terest coupon pro to pay 
at fret bank in any of the cities £2 10s. 
on the date specified therein. Itfs. 
oro resented for payment at the bank at 
oronto coupons for interest then 
due amounting to £227 10s. 
or money was then art remium 
over English money :—He the 
amount of Canadian c currency then, 
the date of maturity of the coupons, 
necessary purchase on Toronto 
2227 108. was sufficient to harge 
N.—TORONTO GENERAL 
T . © Reaina Crry, (1922) 
2W.W.R + 6.—CAN. 
breach.]— In a 


603 i. --—~ Date of bre 
suit for damages caused to piltf. by 





reason of nee eonee on the part of the 
second deft. @ common carrier, it 
was pontendeds on behalf of the second 
deft. that the loss caused to piltt. 
being in the first instance measurable 


/ in Teedine. pude ment must be based 


upon the rate of cxchange prevailing 
on the date of the ju ent :—Held: 

this contention must Ra ian — 
DEKHARI TEA CoO., Lap 

BENGAL Ry. Co., LTD. (1921), IL. AR. 
48 Calc. 886. —IND, 


603 fi. —-—-,J]—Where a pay- 
ment originating in one country is 
to be made in another country, & 
the currency denomination specified 
is the same in both countries, ¢ AH 
U.S. & Canada, the rule is that the 
payment must be made in the cur- 
rency of the country, where the money 
is payable, unless by express terms or 
necessary implication pa one in 
some other currency is requ 
rate of exchar must B taen as 


wld have been on whlch | ser Aeon 
sho ve A 
CHERNENKOFF, (1922) 1 w, W. R. 
967.—CAN. 
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190 lire per 100 lbs. :—Held: in arriving at the 

proper equivalent in British currency for the 

purposes of assessing these damages, the rate 
of exchange prevailing between the two countries, 
when the breach was committed, & not that 
prevailing at the date of the judgment, should be 
adopted.— D1 FERDINANDO v. SIMON, Smits & Co., 

[1920] 3 K. B. 409; 89 L. J. K. B. 1039; 124 

L. T. 117; 86 T. L. R. 797; 25 Com. Cas. 37, 

Annotations :—Consd. The Volturno, [1920] P. 447. Refd. 
ert h v. van den Hurk, {1920) 2 K. B. 709; Lebeaupin 
v, pin, (1920) 2 K. B. 714; 8.8. Celia v. 8.8. Volturno, 
[1921] 2A. ©. 544; Soc. des Hotels Le Touquet-Paris- 

lage v. Cummings (1921), 126 L. T. 513; Re British 

American Continental Bank, Credit General Liegeois’ 

Claim, (1922] 2 Ch. 589; Re British American Continental 

B » Goldzieher & Penso’s Claim, [1922] 2 Ch. 575; Re 

British American Continental Bank, Lisser & Rosenkranz’s 

Claim, [1923] 1 Ch. 276; Re Chesterman’s Trusta, Mott v. 

Browning, [1923] 2 Ch. 466. 

605. Not date of award.|—By each 
of two contracts, each dated May 16, 1917, C. & Co. 
sold to IL. 2,500 cases of ‘ British Columbia 
Fraser river salmon.’’ The first contract had the 
words ‘‘ the salmon to be the first 2,500 cases of 
4-lb. flat pinks packed by the St. Mungo Cannery, 
Fraser river, during 1917 season.’’ The second 
contract had a similar clause, except that the 
packing was to be by the Acme Cannery. No 
deliveries having been made under the contracts, 
the buyer claimed damages, & the umpire awarded 
him $12,500, to be paid in London at the rate 
of exchange ruling at the date of the award, 
namely, Feb. 24, 1920:—Held: the damages, 
assessed at $12,500, were payable in London 
at the rate of exchange ruling upon the date of the 
breach of contract, namely, Sept. 30, 1917, & not 
at the rate ruling at the date of the award.— 
LEBEAUPIN 7. ORISPIN, [1920] 2 K. B. 714; 89 
L. J. K. B. 1024; 124 L. T. 124; 36 T. L. R. 739; 
64 Sol. Jo. 652; 25 Com. Cas. 335. 

Annotations :-—Consd. The Volturno, [1920] P. 447. Refd. 
Di Ferdinando v. Simon, Smits, (1920) 3 K. B. 409; SS. 
Celia v. S.S. Volturno, (1921) 2 A. C. 544; Re British 
American Continental Bank, Goldzieher & Penso’s Claim, 
{1922} 2 Ch. 575. 

606. -]— Where, upon the breach of a 
contract the person in default, whether seller or 
buyer, becomes liable for the payment of a sum of 
money in a foreign currency, the damages, for the 
purposes of an English judgment, must be assessed 
as at the date of the default, & the sum payable 
must be converted into English currency according 
to the rate of exchange prevailing at that date.— 
BARRY v. VAN DEN Hurk, [1920] 2 K. B. 709; 
89 L. J. K. B. 899; 123 L. T. 719; 36T. L. R. 
663; 64 Sol. Jo. 602. 

Annotations o Appred Lebeaupin v. 

714. Consd. 6 


ee a {1920) 2 K. B. 
Volturno, (1920) P. 447. d. Di 
{1920} 3 K. B. 409; S&S. 
2 A. C. 544; Re British 
oldzieher & Penso’s Claim, 


Ferdinando v. Simon, Smits, 
Celia v. S.S. Volturmo, (1921 
American Continental Bank, 


[1922) 2 Ch. 575. 
607. .|—~—A bank in England, hereinafter 
called the bank, contracted with appcts., a German 
bank, to deliver to appcts. on Dec. 31, 1920, specific 
amounts of American dollars & English pounds 
sterling against the delivery to the bank of specific 
amounts of Swiss francs & German marks. The 
appcts. performed their of the contract, but the 
bank failed to deliver either the dollars or the ster- 
ling. On Jan. 6, 1921, the bank suspended payment, 
& on Jan. 25, 1921, a compulsory win -up order 
was made & a liquidator was appointed. The 
appcts. on Jan. 18, 1921, to put themselves in a 
their obligations to customers & 


poe on to fulfil 
minimise their a ee os it was not 
disputed they were entitled to do, the American 








DAMAGES. 


aid 


dollars & English sterling against the bank & 
therefor German marks at the market price g 
on that day. On May 19, 1921, the appcts. at the 
invitation of the liquidator lodged their proof for 
a sum of English pounds sterling which repre- 
sented the German marks converted into English 
currency at the rate of exchange ruling on Jan. 25, 
1921, the date of the winding-up order. In Dec. 
1921, the liquidator, in pursuance of s. 214 of the 
Companies (Consolidation) Act, 1908 (c. 69), pur- 
chased the same number of marks as the appcts. 
had expended in acquiring the undelivered cur- 
rencies, & on Jan. 5, 1922, in spite of the appcts.’ 

roof, tendered that sum of marks to the appcts. 
in full satisfaction of their claim, which tender was 
refused. Owing to the rapid depreciation of the 
mark from & after Jan. 1921, the value of the 
marks converted into English currency at the date 
of the purchase & tender by the liquidator as com-~- 
pared with their value on Dec. 31, 1920, was 
epEronnaty in the ratio of £5,000 to £20,000. 

pon the appln. of the appcts. that the liquidator 
be directed to admit their proof :—Held: the 
claim was for damages for breach of contract to 
deliver American dollars & English sterling & not 
for a debt in German marks, & on the authority 
of In re British American Continental Bank, 
Goldzieher & Penso’s Claim, No. 608, post, the 
appets. were entitled to be admitted as creditors 
in the winding-up for the value of the marks in 
English sterling at the rate of exchange ruling 
on Dec. 31, 1920, the date of the breach, & were 
not bound to accept the tender of the marks made 
on Jan. 5, 1922.—Re BritTisH AMERICAN CONTI- 
NENTAL BAnk, Lrp., LisseER & ROSENKRANZ’S 
Sara (1623) 1 Ch. 276; 92 L. J. Ch. 241; 128 L. T. 

»C. A. 


Annotation :-—Consd. Re Chesterman’s Trusts, Mott v. Brown- 
ing, (1923] 2 Ch. 466. 


608. ——.]—Upon a claim in the winding 
up of a co., a bank, for damages for breach of 
contract to deliver foreign currency, the correct 
date when the claim ought to be converted into 
English currency for the purpose of ascertaining 
the amount for which the claimants were entitled 
to be admitted, as creditors is the date of the 
breach & not the date of the winding-up order.— 
Re BRITISH AMERICAN CONTINENTAL BANK, LTD., 
GOLDZIEHER & PENSO’s CLAIM, [1922] 2 Ch. 575 ; 
91 L. J. Ch. 760; 38 T. L. R. 785; 66 Sol. Jo. 
647, C. A. 

Annotations :-—Folld. Re British American Continental Bank, 
Lisser & Rosenkranz’s Claim (1923] 1 Ch. 276. Refd. Re 
British American Continental Bank, Credit General 
Liegeois’ Claim, [1922] 2 Ch. 589; Re Chesterman’s Trusts, 
Mott v. Browning, {1923} 2 Ch. 466. 

609. Date when debt became due.|— 
Upon a claim in the winding-up of a co., a 
bank, in England for a debt, by way of over- 
draft, due from the bank to claimants, a Bel- 
gian co., in Belgium, in Belgian currency, the 
correct date on which that debt ought to be con- 
verted into English money for the purpose of 
ascertaining the amount for which claimants 
ought to be admitted as creditors is the date when 
the debt became due in Belgium.—Re Brimsn 
AMERICAN CONTINENTAL BANK, LTpD., CREDIT 
GENERAL LIkGEOo!Is’ CLAm, [1922] 2 Ch. 589; 
91 L. J. Ch. 765; 127 L. T. 284; 38 T. L. R. 
464; 66 Sol. Jo. 388. 


Annotations :-—Refd. Re British American Continental Bank, 
Lisser & Rosenkranz’s Claim, (1923] 1 Ch. 276; Re Chester- 
man's Trusts, Mott v. Browning, [1923} 2 Ch. 468. 














610. - -|—Socitr&t pres Horers Le 
py ver pace v. Comaonas, No. 8, 
ant. 


611. ———_ —-—.]—-In an action for the price of 
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sold & delivered, where the price is payable 
a foreign currency, the rate of exchange to be 
taken is that prevailing at the date when the debt 
became due, & not that prevailing at the date of 
the verdict or judgment.—ULIENDAHL v. PANK- 
HURST, WricHT & Co. (1923), 39 T. L. R. 628; 
sub nom. UELLENDAHL v. PANKHURST, WRIGHT & 
Co., 67 Sol. Jo. 791. 
Annotation :—Refd. Re Chesterman’s Trusts, Mott v. 

Browning, [1923] 2 Ch. 466. 

612. ——— ——.|—-PEYRAE v. WILKINSON, [1923] 
W. N. 291. 

618. ———- Charterparty stipulating payment in 
sterling in London — Payment in Argentine— 
Argentine Decree, Dec. 2, 1881, not applicable.] 
—By a decree of the Republic of Argentina of 
the above date, passed for the purpose of estab- 
lishing the relative value of certain coins in 
circulation as compared with the lawful currency 
of the country, an English sovereign was made a 
legal tender at a fixed rate :—Held: this decree 
only regulated the value of sovereigns as com- 

ared with Argentine currency, & did not affect 
international transactions, & that if payments 
under an English charterparty, which were to be 
made in sterling in J.ondon, were, for the 
convenience of the parties made in Argentina, 
they should be made at the current rate of 
exchange, whether it be below or above the rate 
at which an English sovereign was made a legal 
tender.—ATLANTIC SHIPPING & TRADING Co. v. 
DREYFvUS (Louis) & Co. (No. 2), Straruatos & Co. 
v. DREYFuS (Louis) & Co. (1922), 91 L. J. K. B. 
518; 127 L. T. 415; 38 T. L. R. 556, H. L.; 
revsg. S. C. sub nom. Dreyrus & Co. v. ATLANTIC 
SHIPPING & TRADING Co. (1921), 37 T. L. R. 417, 


Annotations :—Mentd. Czarnikow r. Roth, Schmidt (1922), 
92 L. J. K. B. 81; Ford v. Compagnie Furness (France), 
ce ee co B. 797; Pinnock v. Lewis & Peat, [1923] 1 
614. ——— Loan of roubles—Whether repayable 

in paper roubles.|—Pltfs., a British bank, obtained 

from defts., a Russian bank, on the security of 
certain bonds, a loan of 750,000 Russian roubles, 
in June, 1914, when the currency was based on 
the gold rouble. At that time 750,000 Russian 
roubles represented £78,206, but subsequently 
they became almost valueless owing to the issue 
of paper currency uncovered by gold. In an 
action for redemption :—Held: the loan. was 
repayable in paper roubles issued by the authority 
of the Russian Govt. & in use at the material date, 

& upon payment of the principal & interest in 

roubles & of the costs in English money pltfs. were 

entitled to redemption.—BriTishH BANK FoR 

FOREIGN TRADE, LTD. v. RussIAN COMMERCIAL & 

INDUSTRIAL BANK (1921), 38 T. L. R. 65. 

Annotation 7 Apprvd. Re Chesterman’s Trusts, Mott v. 
Browning, [1923] 2 Ch. 466. 

615. ——— Whether reichsmarks repayable by 
German Treasury Notes.] — Re CHESTERMAN’S 
Trusts, Morr v. BROWNING, No. 618, post. 

616. Amount due in English currency—Rent- 
charge on lands in Ireland.]|—Power was given in 
& marriage settlement to grant to a wife any annual 
sum of money, or yearly rentcharge to be tax free 
& without any deduction, & to be issuing out of & 
chargeable upon lands in Ireland, so that such 
rentcharge do not exceed in the whole, the yearly 
sum of £3,000 of lawful money of Great Britain :— 
Held: a rorcneree ai) acne under this power is 
pevenle in Ireland in the currency of England.— 

SDOWNE v. LANSDOWNE (1820), 2 Bli. 60; 

4 E. R. 250, H. L. 

Annotations :—Folld. Noel v. Rochfort (1836), 10 Bli. N. S. 


483; Bourne v. Hartley, Bourne v. Mahon (1854), 2 Ea. 
Rep. 910. Refd. Cope v. Cope (1846), 15 Sim. 118. 
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_ 617. —— Irish Bonds.]—In 1801, R. a partner 
in a banking concern in Ireland, applied to N. & Co., 
a banking-house in London, for a loan of £10,000, 
to bring into the Irish firm as his share of the 
capital; which sum the 
security of four bonds for £2,500 each, with 
warrants of attorney to confess judgments; 
which were accordingly entered up in the Ct. of 
King’s Bench in Ireland, in the year 1803. The 
bonds were expressed to be for the sum “ of 
£5,000 sterling,’? & the condition was for the 
payment of the sum of £2,500 sterling of ‘‘ good 
& lawful money of Great Britain with legal 
interest.’? The warrants of attorney recited the 
bonds in the same words. The judgments had 
only the expression ‘‘ £5,000 sterling.”’ Upon 
the execution of the bonds credit was given to 
R. in the books of N. & Co. for the sum of £10,000, 
of which R. being advised, he by letter dated in 
Aug. 1801, authorised N. & Co. to answer bills 
to the amount of £10,000, which were afterwards 
drawn by the Irish firm, & accepted & paid by 
N. & Co. Payments on account of the debt were 
made at various times to B., a legal agent of N. & 
Co. at Dublin, & he accepted & accounted for those 
pee as made in Irish currency. Upon a 
ill filed by the assignee of the debt :—Held: 
it was payable in English currency & with English 
interest.—NOEL v. ROCHFORT (1836), 10 Bli. N. S. 
483; 4 Cl. & Fin. 158; 6 E. R. 179. 

618. Date of conversion—Date of Master’s 
Certificate.|—In an action brought to administer 
the trusts of a fund settled by an indenture dated 
Mar. 23, 1887, an inquiry was ordered whether 
the: persons who had become entitled on the death 
of the tenant for life, who died on Jan. 19, 1920, 
to shares of the trust fund, which was represented 
by a fund in ct., had encumbered their shares. 
The Master by his certificate, dated Nov. 24, 1922, 
found that S. had not encumbered her share, that 
Edwin von B. had absolutely assigned his share 
to one M. B., who, on Nov. 23, 1911, had assigned 
it by way of mtge. to a Dutch bank to secure the 
repayment of a sum of German reichsmarks, & 
that Egon von B. had, on Feb. 12, 1906, also 
assigned by way of mtge. his share to another 
Dutch bank to secure the repayment. of a sum of 
German reichsmarks. The Master further found 
that there were due to the Dutch banks certain 
sums in German reichsmarks. On further con- 
sideration the ct. was asked to apportion the mtge. 
security in the proper proportions between the 
mtgors. & mtgees, & it was therefore necessary to 
convert the sums found due in reichsmarks into 
English currency. At the date of the execution 
of the mtges. the creditors could under German 
law have insisted on payment in gold, but by a 
German Imperial Statute of Aug. 4, 1914, it was 

rovided that Imperial Treasury notes should be 
egal tender & that any agreement made before 
July 31, 1914, for the payment of any debt in 
gold should, until further order, not be binding on 
the debtor, & no further order had been maule :—- 
Held: (1) the loans were loans of foreign money, 
involving on the one side an obligation to pay, & 
on the other side an obligation to accept payment 
in whatever at the date of repayment was legal 
tender & legal currency in the foreign country 
whose money was lent, & the covenants to pay 
specified sums in reichsmarks were satisfied under 
the German law now in force, by the payment in 
Treasury notes of sums so specified ; (2) the date 
for the conversion of the sums of money found due 
in marks into English currency was the date of 
the Master’s certificate. —He CHESTERMAN’S TRUSTS, 
Mott v. BROWNING, [1923] 2 Ch. 466, C. A. 

M 


advanced, upon the 
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Continuing cause of action—Damages, assessed to 
date of assessment—R. 8. C., Ord. 36, r. 58.) —See 
No. 90, ante. 


Sus-smecr. 4.—JOINT TORTFEASORS. 


See R. 8. C., Ord. 14, r. 4; Torts. 
619. Damages must be assessed jointly.|—Upon 
a joint trespass the jury cannot assess several 
damages.—HILL v. GoOODCHILD (1771), 5 Burr. 
2790; 98 E.R. 465. 
Annotations :—Distd. Eliot v. Allen (1845), 1C. B.18. Consd. 
Greenlands v. Wilmshurst & London Assocn. for Protec- 
tion of Trade, [1913] 3 K. B. 507. 


620. Though several pleas.}— (1) In 
assault & battery, if there are several defts. who 
plead severally, & one makes default, the jury 
shall assess damages against all. (2) In trespass 
against two, if the jury find one guilty at one time 
& the other at another time, several damages may 
be taxed.—_HEypon’s CasE (1612), 11 Co. Rep. 5a; 
77%. R. 1150. 

Annotations :-—As to (1) Apld. Smithson », Garth (1691), 
3 Lev. 324: Onslow »v. Orchard (1721), 1 Stra. 422. 
Folld. Hill v. Goodchild (1771), 5 Burr. 2790. Distd. 
Eliot v. Allen (1845), 1 C. B. 18. Folld. Greenlands v. 
Wilmshurst & London_Assocn. for Protection of Trade, 
{1913} 3 K. B. 507. Retd. Watson’s Case (circa 1630), 

. 20. As to ash Apld. Player v. Warn (1626), Cro. Car. 
5 Generally entd. Kay v. Panchiman (1775), 2 Wm. 

621. -|—In trespass against several, 
if one pleads not guilty, & the other justifies, & 
damages are severally assessed, it is bad.— AUSTEN 
ce sy eRe (1601), Cro. Eliz. 860; 78 EH. R. 


‘Annotations —~Folld. Hill v. Goodchild (1771), 5 Burr. 2790. 
Refd. Heydon’s Case (1612), 11 Co. Rep. 5 a. 

622, —-— ———.]—-On an action for a joint 
trespass, the jury cannot find damages severally 
although defts. plead several pleas.-—CranE & 
Hint v. HoOMMERSTONE (1606), Cro. Jac. 118; 
79 EH. R. 102. 

Annotation :-—-Folld. Hill v. Goodchild (1771), 5 Burr. 2790. 
623. .]-— Cocke v. JENNOR (1614), 

Hob. 66; 80 BK. R. 214. 

Annotations :—Folld. Greenlands v. Wilmshurst & London 
Assocn. for Protection of Trade, (1913] 3 K. B. 507. 
Mentd. Lacy v. Kinaston (1701), 1 Ld. Raym. 688; 
Pennington v. Healey (1833), 1 Cr. & M. 402; Duck v. 


Mayeu, (18921 2 Q. B. D. 11; Howe v. Oliver & H 
(1908), 24 T. L. R. 781. ee wynes 


624. «]—~ When the cause of action 
is joint, damages must be jointly assessed, though 
the pleas be several—MATTHEWS v. CoAL (1615), 
Cro. Jac. 384; 79 E. R. 329. 

625. -)— (1) Where there is single 
cause of action against several dcfts. arising from 
a joint tort, & defts. sever their defences, the jury 
have no power to sever the damages, & judgment 
cannot be entered against the several defts. for 
different amounts. 

(2) There must be some reasonable relation 
between the wrong done & the solatium applied 
(HAMILTON, L.J.).—-GREENLANDS, LTD. v. WILMS- 
HURST & LONDON ASSOCN. FOR PROTECTION OF 
TRADE, [1913] 8 K. B. 507; 88 L. J. K. B. 1; 109 
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fourth : Though tlegrees of culpabtnt } 
oug 7) a 

so Where a jury found one of dette. 
in an action for assault & 
pig as a principal in the first d 
awarded damages &5, & the other 
deft. as only in the second degree, but 
award: damages &10, the ot. gave 
judgment against doefte.-Dawkz v. 


damages 
L. 


Fappy & ConneLL (1818), 1 Nfid. 
L. R. 137.—NFLD 


t. Damages assessed severally.] — 
Where different seta of defts. are not 
battery joint tort-feasors, a joint assessment 

of iniproper.—MoGItL- 
LIVRAY ov. LOCHIEL TOWNSHIP (1904), 
94 C. T. 346; 8 O. L. R. 446; 
40. W. R. 193.—CAN. 
a. ——.]— Where an action is 


DAMAGES. 


L. T. 487; 29 T. L. R. 685; 57 Sol. Jo. 740, 0.'A.; 
revad. on other grounds, sub nom. LONDON ASssOcN. 
FOR PROTECTION OF TRADE v. GREENLANDS, LTD., 
[1916] 2 A. O. 15, H. L. 

Annotgtions 4s id aaa a ee oie) 
1K. B. 655: Pratt v. British Medical Assocn., tst} 


it B! 24d.’ Generally, Mentd. Hobson v. Leng, {1914} 
3 KB. 1245; Adam v. Ward, (1917) A. ©. 809. 


626. ——- Where liability joint — Unsatisfied 
judgment against one—Bar to action against the 
ape Rips was appointed secretary of a co. 
upon his agreeing to invest £500 therein. He took 
up shares to the nominal value of £500, & the 
directors signed an undertaking to repurchase, or 
to find a purchaser for the shares, at the minimum 
value of par in case he relinquished the position 
of secretary. The co. never did any business, 
& was in fact a fraudulent promotion of two of the 
directors. Pltf. resigned, & brought an action 
against the three directors to recover £500, as the 

eed purchase price of the shares, or, in the 

ternative, £500 damages for breach of the 
undertaking. Two original directors delivered 
no defence, & pltf. signed the interlocutory 
judgment against them in default for damages to 
be assessed. Before the action could proceed 
against the third deft., who had delivered a defence, 
the damages were assessed at £516, & final judg- 
ment was entered for this sum :—Held: the 
undertaking was joint, & not several, & final 
judgment having been recovered against two of 
three joint contractors, the action on the same 
cause against the third was barred, although the 
judgment remained unsatisfied.—PARR v. SNELL, 
Nore 1K.B.1; 91 L. J. K.B. 865; 128 L. T. 106, 


627. Though degrees of culpability.|— 
LOWFIELD v. BANCROFT (1731), 2 Stra. 910; 93 
KE. R. 935. 

628. ——- ———.]— Brown v. ALLEN (1802), 4 
Esp. 158, N. P. 

Annotation :—Distd. Eliot v. Allen (1845), 1 C. B. 18. 

629. |\—To a count for an expulsion 
A. pleaded not guilty, & B. & C. paid 20s. into 
ct., & pleaded that pltf. had sustained no greater 
damages. The jury wished to find a verdict for 
pltf. against A. for £20 beyond the sum paid into 
ct., & a verdict that 20s. as to B. & C. was 
sufficient :—Held: this could not be done. If the 
jury thought the damages that pltf. had sustained 
exceeded 20s., they should find a verdict against 
all defts. for so much as plitf.’s damages exceeded 
that sum.— WALKER v. WooLcotTtT (1838), 8 C. & P. 
352; 2 J. P. 56, N. P. 

630. ——.]—In trespass against several 
defts., where all are implicated in one joint act of 
trespass, the damages must be assessed against 
all jointly, though all may not have been equally 
culpable.—E1ioT v. ALLEN (1845), as reported in 
1C. B. 18; 135 E. R. 441. 

Annotations :—Refd. Smith v. Pritchard (1849), 8 C. B. 565; 
Greenlandsv. Wilmshurst & London Assocn. for Protection, 
of Trade, [1913] 3 K. B. 507. Mentd. A.-G, v. Pearson 
(1846), 2 Coll. 581; Cox v. Reid (1849), 13 Q. B. 538. 
631. -]}— Where two persons are 

jointly sued for false imprisonment, one of whom 

has acted from improper motives, the damages 




















prove against a number of defta. 
jointly for an ill conspiracy, the 
fact that separate defts. joined the 
conspiracy at differen ea is no 
sun’ for objection that the action 
s wrongfully constituted in law, as 
join separate causes of action 
against separate defts., there in 
¢ su oe only one cause of ac 

namely, the conspiracy to ure. 
In such a case the jury may r- 


ought not to be assessed with reference to the act 
& motives of the most guilty, or the most innocent 

arty, but the true criterion of damage is the whole 
injury which pltf. has sustained from the joint act 
of trespass.—CLARK v. NEWSAM (1847), 1 Exch. 
181 ; ee J. Ex. 206; 9 L. T. O. S. 199; 11 
J. P. 84 








ations :—Apld. Smith Streatfeild, Saba . B. 
Annotaliereaid. Ho. West (1847), 2 Car. & Kir 406. 
632. -] — Pltf. claimed ree in 


respect of a libel from two defts. who joined in 
their defence. The jury found a verdict for pltf., 
assessing the damages at £500—£495 against one 
deft. & £5 against the other :—Held: the jury had 
no power in such a case to sever the damages, & 
judgment was properly entered for £500 against 
both defts.—DAMIENS v. MODERN Society, LTp. 

(1910), 27 T. L. R. 164. 

Annotations :—Refd. Greenlands v. Wilmshurst & London 
Assocn. for Protection of Trade, [1913] 3 a A B.507; Pratt 
v. British Medical Assocn., [1919] 1 K. B. 244. 

633. -]|—The writer of a pamphlet 
employed a firm of printers to print it. He then 
circulated the pamphlet. It contained statements 
defamatory of pltf. The writer was actuated by 
malice. The printers acted in the ordinary course 
of their business & without malice :—Held: the 
writer & the printers, were joint tortfeasors & 
jointly liable to pltf.—SmiItTH v. STREATFEILD, 
(1913}3 K. B. 764; 82L.J. K. B. 1237; 109 L. T. 
173; 29 T. L. R. 707. 

Annotations :-—Refd. pondon ag cal for Protection of Trade 


v. Greenlands (1915), 85 B. 698; Pratt v. British 
Medical Assocen., [1919] 1 -a B. 244, 


684. Judgment by default.] — Hrypon’s 
CasE, No. 620, ante. 

635. ——.]—ONsLow v. ORCHARD (172)), 
1 Stra. 422; 03 EK. R. 610. 
Annotation : :—Refd. Mitchell v. Milbank (1795), 6 Term Rep. 


636. -|— If two defts. in trespass | 
suffer judgment by default, & plitf. execute writs 
of inquiry against them separately & takes several 
damages against them, it is irregular; & if pltf. 
enter up final judgment with those several damages 
against defts. it is erroneous.—MITCHELL v. 
le (1795), 6 Term Rep. 199; 101 E. R. 

10 


Annotation :—Refd. Greenlands v. Wilmshurst & London 
Assocn. for Protection of Trade, [1913] 3 K. B. 507. 


637.. Collision at ae owners 
of a steamer sued the owners of a barque & 
the owners of its tugin one action for damages 
sustained in a collision between all three vessels. 
Against the owners of the barque judgment was 
recovered by default for the whole amount 
of the damage sustained, & the barque was sold 
& the proceeds paid into ct. Against the owners 
of the tug judgment was recovered for half the 
damage, this sum exceeding the proceeds of the 
barque :—Held: the owners of the steamer were 
entitled to recover half the damages from the 
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owners of the tug without giving credit for the | 


proceeds of the barque.—THE MORGENGRY & THE . 








artioular 


& assess gee | 
SHNA 


entiate between, 

» separate defts 
80C0 to the _ respective dates 
babii ch ps defts. became members of . 


(908), 36 1 L. T. Te 194 in. eee 


ortion of such lJand.— 
OHUN BASAK ¥. KUNJO 
a Basak (1881), 9 C. L. KR. 1.— 
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BLackcock, [1900] P. 1; 69 L. J. P. 1; 81 
L. T. ones ENG R. 121; 16 T. L. R. 14: 8 
Asp. M. L. C. 591, 


C. A. 
Annotation : :—Consd. The Seacombe, The Devonshire, [1912] 


638. Separate actions — Each liable for whole 
loss—Collision at sea.]—In two separate actions 
Conese by collision brought, in the one case, 

2h ea owners of a barge & her master & crew, 

e owners of her cargo & freight, against deft. 
lop of another vessel, &, in the second case, 
qy pltf. owners of barge & her master & mate, 
against deft. owners of another vessel, the same 
facts were found by the ct., namely, that a barge 
whilst being towed by a tug came into collision 
with, & was sunk by, a third vessel through the 
joint negligence of the tug & the third vessel :— 
Held: the cases were governed by the common 
law, under which one of two joint tortfeasors can 
be sued separately, the result being that, in each 
case, defts. were liable for the whole of the loss 
sustained by pitfs. Se aan Cone) v. 
ee LESLIE (OWNERS), [1912] A 634; 81 

.J.P.943; 107 L. T.179; 28 T. L. i. 551s 57 
SOL Jo. 10; 12 Asp. M. L. C. 210, H. L.; affg. 
S. C. sub nom. THE SEACOMBE, THe DEVONSHIRE, 


[1912] P. 21, CO. A. 

Annotations :—Consd. The Kursk, [1923] P. 206. Refd. T 
Cairnbahn, [1914] P. 25 The ery {1922} P. ihe 
Mentd. The Devonshire & ist. Winifred, [1913] P. 13; The 
yes, [1914] P. 141; The Ran, The Graygarth, [1922] 


639. Damages cpio severally — Where de- 
fendants severally guilty.|—-Damages must be 
severally assessed, where defts. are_ severally 
guilty.—MoreE v. More (1598), Cro. Eniz. 296; 
718 KK. R. 549. 

640. ———.]—-SAMPSON v. CRANFIELD & 
Upron (1611), 1 Bulst. 157; 80 EB. KR. 848. 
Annotation :—Distd. Eliot v. Allen (1845), 1 C. B. 18. 

641. —— -|—HEypon’ s CasE, No. 620, ante. 

642. J—PLAYER v. WARN & DEWS 
(1626), Cro. Car. 54; 79 HK. R. 651. 

643. J-—Trespass for several things 
at the same time against sevcral defts., one does 
one part & another another part, all of them shall 
be charged for the whole & not severally for several 
parts. If several damages are given, pltf. can 
have only one of them.—SMITHSON v. GARTH 
(1691), 3 Lev. 324; 83 K. R. 711. 

644. Where pleas not made Jointly.]— 
CHAPMAN v. House#, SLATER & GOODACRE (1740), 
2 Stra. 1140; 93 HK. R. 1087. 


























Sun-secT. 5.—IN DEFAULT OF APPEARANCE. 

See I. 8. C., Ord. 13, rr. 5, 6; Ord. 27, rr. 4, 5; 
Ord. 36, rr. 57, 57a. 

645. Plaintiff entitled to nominal damages— 
Although jury find no damage a yareacenirr ys 
In all cases of judgment by default pltf. is entitled 
to have the verdict entered for nominal damages, 


Ve npquae wad A judgment against the 
. before he is in a position to serve 
| Gotise of trial & assessment of ae 
lp Don the v. UNOHUE (1879), 








Proof.)—~In assess- 
o Act after 


_——, c. Inter necessity under 
soliGs a uber oe ieRRe | adi assessment. }— i chet Pe ag must assess his juaemnent Oe hy default, pltf. must 
ve been in possession of distinct es after J atectooutory judgment, pape we amount ot in debt or 
portions of a newly-formed chur, & ° ind debt on a bond the limits.— wit legal Pr roof.— crromaLl v. 
are proved to have no title t LLAGHER v. STROBRIDGE (1829), Lawniee 187 ug.) 
it ia competent - ap ortion the ; Dra. 158.—-CAN 


in reopect of the port rti as hel ia'b. y cean 
Tes of the ones e em 
Aller; where defta. 


have join taken Sitecusion of a 


| 

hereto, | CALLA 
| 
commenced by 
| 


to the 


7.-—_-_ —- i oe In 

a writ not specially | 
indorsed, whee deft. does not plead 
declaration, pltf. must sign 


an gone —_— Aare y oO of evidence 


on assessment con- 

tract is set out in the dec! aration, & 
' pitfs. obtain judgment by default, or 
M 2 
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Sect. 8.— Assessment: Sub-sects. 5 & 6. Sect. 4: 
Sub-sects. 1, 2 & 8, A.] 


although the j find no damages sustained.— 
Dops v. Evans (1864), 15 O. B. N. S. 621; 33 
L. J.C. P.146; 9L. T. 723; 12 W. R. 482; 148 
ro 929 ; sub nom. Dopps v. EvANs, 3 New Rep. 


SuB-sSEcT. 6.—EFFECT OF FAILURE TO ASSESS. 

646. No assessment by jury—Nominal damages 
entered by court.]—On the trial of issues joined 
‘ on a return to a mandamus, the jury found generally 

for the crown, without mentoune any damages. 
The judge certified for the costs of a special jury. 


On ep piesuen by the prosecutors, the judge,’ 


without referring to any notes, directed that the 
verdict should be entered on the posiea, with 1s. 
damages :—Held: the order was right.—R. v. 
FALL (1842), 1 Q. B. 653; 2 Gal. & Dav. 803; 13 
L. J. Q. B. 187; 113 BE. R. 1282, Ex. Ch. 

Annotations :—Consd. Dods ». Evans (1864 ‘ 15 C. BL N. 8. 

621. Refd. Fotherby v. Met. Ry. eee »L. R. 2 C, P. 

188; R.v. Marshland, Smoeth & Fen District Comrs., [1920] 

1K. B. 155. ‘Mentd. R. v. Kelk (1841), 1 Q. B. 660; 
It. v. James (1843), 7 J. P. 383. 

647. Writ of inquiry does not issue.|— 
Where, on the trial of a cause, no damages were 
assessed on the issues found for pltf., the ct. 
refused to award a writ of inquiry to assess the 
damages on those issues.—CARRUTHERS v. WEST 
(1848), 11 L. T. O. S. 246; 12 Jur. 98¢. 

See, now, R. 8. O0., Ords. 13, 36, rr. 6, 57. 





Szcr. 4.—REVIEW OF ASSESSMENT—NEW 
TRIAL. 


SuB-sEcT. 1.—IN GENERAL. 

See, Jud. Act, 1890 (c. 44), s.1; R.S. C., Ords. 
39, 54, rr. 1, 22a. 

648. General rule.}— When in an action of 
tort the jury find a verdict for pltf. for a sum 
which the C. A. considers unreasonable & excessive, 
that ct. has no jurisdiction, without deft.’s consent, 
to order that unless pltf. consents to reduce the 
damages there shall be a new trial. 

I have come to the conclusion that there is not 
power in the ct. to alter the verdict except by 
ordering a new trial (Lorn HA.LssBury, C.).— 
Watt v. WATT, [1905] A. O. 115; 74 L. J. K. B. 
488; 02 L.T. 480; 69 J. P. 249; 53 W. R. 547; 
21 T. L. R. 386; 49 Sol. Jo. 400, H. I, 
Annotations :—Consd. Jenkins v. Taff Valo Ry. (1912 


106 L. T. 715. Expld. & Distd. Barber v. Deutsche Banat 
(Berlin) London Agency, [1919] A. C. 304, 


Motion for new trial—To what court application 
made.|—See PRACTICE & PROCEDURE. 

Appeal from assessment by master—To what 
court made.]—Sce PRAcTICE & PROCEDURE. 


on demurrer, the contract is admitted 
as stated in the tion, & evidence 
which would have been i 

under the general issue will not be 
received on an inquiry to assess the 





ment by court.)}—In an action of 
seduction no appearance was entered, 
ble Itf. then filed a statement of claim 

which no defence was made & 
nteriooutory judgment was signed 


DAMAGES. 


Appeal from decision of county court judge.|— 
See County Courts, Vol. XIII., p. 526, No. 776. 

Review of damages by award.|—Sce ARBITRA- 
TION, Vol. II., p. 498, Nos. 1389, 1890. 

649. Re-assessment directed by court — Proviso 
against increase on award made.|—In an action on 
the case against eighteen defts., two of them, 
N. & P., suffered judgment by default; a nolle 
prosequi was entered as to N.; & at the trial the 


| jury found a verdict for all defts. except P., 


assessing the damages against him at £900. The ct. 
being dissatisfied with the verdict in favour of one 
of defts., granted a new trial as to him, on payment 
of the costs of all defts. except P. ; & also directed 
a re-assessment of damages as to P., with a proviso 
that on such re-assessment the damages against him 
should not exceed the £900.—PRICE v. HARRIS 
(1833), 10 Bing. 331; 3 Moo. & 8. 838; 3L. J.C. P. 
733 181 E. R. 932. 


Annotations :—Mentd. Doe d. Dudgeon v. Martin (1845), 2 
aan & L. 678; Purnell v. G. W. Ry. (1876), 1 Q. B. D. 


650. Where defendant consents to assessment. | 
—In an action of trespass, the judge being of 
opinion that deft. was entitled to a verdict upon 
that issue, directed the jury so to find, but at the 
same time asked them to assess the damages, in 
case pltf. should be entitled to a verdict, which 
they did. The verdict was accordingly entered for 
deft., with leave to move to enter it for pltf. :-— 
Held: pltf. was not entitled to judgment non 
obstante veredirio, or to a new trial, deft. con- 
senting to a verdict for pltf., with the damages 
found by the jury.—DAvis v. FALK (1847), 9 
L. T. O. S. 50. . 


SUB-SECT. 2.— DAMAGES AWARDED UNDER £20. 

See, generally, PRACTICE & PROCEDURE. 

651. Whether new trial granted — Verdict per- 
verse.|— Where the verdict is perverse, the ct. 
will grant a new trial although the damages given 
for pltf. are less than £20.—FREEMAN v. PRICE 
(1827), 1 Y. & J. 402; 148 BE. R. 727. 

Annotation :—Mentd. Allum v. Boultbee (1854), 9 Exch. 738. 

652. -}— Where less than £20 is 
sought to be recovered, the ct. will not grant a 
new trial to pltf. as upon a perverse verdict, 
although the verdict was clearly wrong.— 
ARMSTRONG v. FREE (1836), 2 Hodg. 197. 

658. ——— Verdict against evidence.|—In a cause 
decided by an inferior ct. on a writ of trial, 
the ct. will hear a motion for a new trial on the 
ground that the verdict was against evidence, 
though the damages were below £20.—TAYLOR 
v. HELPs (1834), 5 B. & Ad. 1068; 110 E. R. 1087. 

654. ——.]—SowELL v. CHAMPION, No. 
199, ante. 

655. ——- ———.]—- The jury have virtually 
estimated the injury of which pltf. complains at 
£5, which according to the well-known rule pre- 














PART VII. SECT. 4, SUB-SECT. 2. 


k. Whether new trial granted.) — 
In an action for maliciously suing out 
an attachment, it app that deft., 
when he made the affidavit, was aware 


dam —McDONALD ©. CUMMINGS notice of assessment of damages 
(1874), 2 Pug. 282.—CAN. given. Deft. did not appear at the | tat pitt, Was chen eee eens 
zs. —— Summons to set aside— | oaito As, pated ee who disagreed | goods attached were eventually sold 
No assessment before hearing.}—A pltf. | discharged The jn damages & were | under executions against pitf., & there- 
is not at liberty to go on & assess his | Gischarged. | The judge then tried the | foreno substantial damage was suffered. 
damages, pendl a ce Jo wet fresh taking of py phate , Pelee The ct., however, refused a new trial 
udgment, the damages, & gave ‘judgment for n this ground, the verdict being for 


se returnable.—Packr t. MEYERS 


after iti 
(1851), 8 U. C. R. 70.—CAN 


PART VII. SECT. 3, SUB-SECT. 6. 
h. No assessment by jury—Assess- 


pltf. 
Semble: the judge in such an action 
jay ADL Wea ote 
15.—CAN, SMnenr ingen tere 


on t 
ef £18.—OWENS ©. PURCELL (1854), 
11 U. C. R. 390.—CAN. 


| 1, ——.}The ct. refused to dis- 
turb a verdict for $20 for trespass to 
| land, as the pleadings would have to 
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cludes our interference with the verdict as being 
against evidence (TINDAL, O©.J.).—-MANTON v. 
Baxes (1845), 1 O. B. 444; 135 BE. R. 613. 

656. -]— The ct. will not set aside 
@ verdict as against the weight of evidence when the 
damages are under £20.—TARLINGTON v. SPENCER 
(1859), 32 L. T. O. S. 2443 sub nom. TARLINGTON 
v. STAREY, 23 J. P. 56; 7 W. R. 188. 

657. In actions of replevin.] — Where 
in an action of replevin pltf. obtained a verdict, 
damages £4 4s., the ct. refused to grant a new trial 
which was moved for on the ground that the 
verdict was against the evidence, although it was 
insisted that the rule as to trifling damages could 
not apply to an action of this nature.—BROWN v. 
Ray (1824), 9 Moore, OC. P. 583; 3L. J. 0.8. C. P. 


2. 
aonoalion :—Consd. Edgson v. Cardwell (1873), L. R. 8 C. P. 


658. -]/— The rule that a new trial 
will not be granted for either party, where the 
sum given or recoverable is under £20, does not 
apply to replevin.—--EDGSON v. CARDWELL (1873), 
L. R. 8 C. P. 647; 28 L. T. 819. 

See, generally, DISTRESS. 

659. Circumstances peculiar — Trial of a 
right— Liability of personal character to injury.]— 
It is the custom not to grant a new trial on the 
ground that the verdict is against the weight of 
evidence where the damages do not exceed £20 
except under peculiar circumstances, such as the 
trial of a right, or where the personal character 
of a person might be injured.—JoycE v. METRO- 
POLITAN BOARD OF Wokks (1881), 44 L. T. 811; 
45 J. P. 667. 

660. ——— Verdict incorrect & contrary to judge’s 
direction —- Plaintiff only entitled to nominal 
damages.]—Whcere the jury have incorrectly, & 
contrary to the judge’s direction, found for deft., 
the ct. will not grant a new trial to enable pltf. to 
recover nominal damages only.—HArnis v. JONES 
(1882), 1 Mood. & R. 173. 
alee mente Calthorpe v. McOscar, [1923] 2 K. B. 
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be amended, & a new trial could only | should not interfere with damages 
awarded by a judgment unless they 
appear to have been calculated upon a 
wrong principle, or arrived at without 
regard to considerations which ought 
to govern a tribunal in awarding 


be granted on payment of costs.— 


75.—CAN. 





m. Question of right involved.) 
—In trespass the jury gave £5 damages 
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SUB-sEcT. 3.—GRouNDsS FoR REVIEW. 
A. In General. 


661. Quantum of damages — Application of 
wrong principle by court below.}|—-The C. A. will 
not entertain an appeal from an ord. of the ct. 
below, assessing damages, unless it is shown that 
the ct. below has acted on a wrong principle in 
assessing the quantum of damages.— Batu v. RAY 
(1873), 30 L. T. 1; 22 W. R. 283, L. O. & L. JJ. 

662. Not where evidence given by party on 
inquiry as to damages.|—STANELIES CAsE (1628), 
Litt. 150; 124 BE. KH. 181. 

663. Disparity between two former awards— 
Third trial ordered.|—PETERBOROUGH (HARL) t. 
SADLER (1700), 12 Mod. Rep. 347; 88 E. HR. 1371. 

664. Mistake by jury—Awarding damages to 
defendant—Not assessing damages of plaintiff at 
writ of inquiry./—DaANIEL v. PuRKIs (1732), 
Kel. W. 97; 25 HK. R. 510. 

665. ——- Amount smaller than intended— 
Affidavit as to mistake.]—The ct. will not at a 
distance of time after the trial amend the postea by 
increasing the damages given by the jury, althoug 
all the jurymen jcin in an affidavit stating their 
intention to have been to give pltf. such increased 
sum, & that they conceived that the verdict they 
had given was calculated to give him such sum.— 
JACKSON v. WILLIAMSON (1788), 2 Term Rep. 
281; 100 BK. R. 153. 

666. Amount not carrying costs.|—If a 
jury give a verdict in ignorance that it will not 
carry costs, it is no reason why the verdict should 
be disturbed.—KILMORE v. ABDOOLAH (1858), 27 
L. J. Ex. 307. 

667. Mistake by counsel—In value agreed 
upon.|—Where damages found by the jury have 
been calculated upon a value assented to by 
counsel on both sides, the ct. will not interfere to 
alter the amount of the verdict on affidavits that 
counsel were mistaken in that which they assumed 
as the basis of their calculation.—HILTON v. 
FowLer (1836), 5 Dowl. 312. 





Ai SANE Pl 


at the trial on questions of fact as well 
as of law, on the former an Applt. Ct. 
should not interfere with such decision 
unless there is some good & special 
reason for doubting its soundness. 
MORROW ¥v. OUILVIE FLOUR MILLS CO, 








for pltf., against the judge’s charge. 
The verdict being contrary to law :— 
Held: the smallness of damages was 
no reason against a new trial, because 
the verdict if it stood would be con- 
clusive on the parties as to their 
rights.—SopER v. MaRSH (1836), 5 
O. s. 68.—CAN. 








n. -J—A new trial 
ordered notwithstanding that the 
amount recovered was less than £20, 
PACE os Gon Pees) We CrP, 

v. GLENNY i Fae 
560.—CAN. 
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661i. Quantum of damage—Appli- 
cation of wrong principle by court belerw.] 
—Where the judge assessed the dam- 
ages upon a wrong measure of damages, 
& new trial was ordered.—HOLLAND v. 
rare (1882), 3 N.S. W. L. R. 450.— 


661 ii. ———. -}—~If the amount 
awarded in the ct. of first instance is 
not such as to shock the sense of 
justice, & to make it ap arent that 
there was error or partia ty on the 
part of the judge, his discretion 
exercised in dete the amount of 
damages should not be interfered 
our v. REED (1881), 6 Ss. C. R. 482.— 


661 iti, ——- ———,]—-A ot. of appeal 





ym 
MUNN ¥v. GALBRAITH (1863), 13 C. P. 


| 


damages.—MONTREAL CORPN. Vv. HALL 
(1885), 12 S. C. R. 74.—CANs 


661 iv. -k—Held: though 
the damages awarded were not such as 
the ct. would have given, the matter 
was one in the discretion of the trial 
judge, & there was no reason for inter- 
fering with his discretion in that 
respect.—-DOMINION IRON & STEEL Co. 
vw. MOLENNAN (1904), 34 S. C. KR. 
394.—CAN. 


661 v. .}—A finding as to 
damages can stand upon no other 
footing than any other finding made by 
a judge try the case without a 
hit The ct. has power to interfere, 
& it is its ouy to interfere with the 
finding where it is erroneous; there is 
a difference between a y & 
judge & a finding by a jury.— BATEMAN 
V. IDDLESEX COUNTY (1912), 22 
Oo. W. R. 685; 3 O. W. N. 1541; 24 
O. L. R. 84; 27 O. L. R. 122; 6 
D. L. R. 533.—CAN. 


661 vi. -}—The assessment 
of the quantum of damages, either 
specie! or eral, should not be 

urbed ess it is shown that the 
conclusions arrived at are clearly 
erroneous.—KERLEY v. EDMONTON 
CITY (1915), 380 Ww. L. R. 553.—CAN. 

661 vii. —— '"——-.}-Though an ap- 
peal lies from the judgment of a judge 




















(1918), 57 8. C. R. 403; 44D. L. R. 
§57.—CAN, 


661 viii, ——— ——~-.]-—MORTIMER UV. 
SHAW (1922), 66 D. L. Kt. 139.—CAN. 


661 ix. .}—In fixing dam- 
ages, when the trial judge has arrived 
at a conclusion on the different elements 
involved, the ct. of appeal ought not 
to substitute its judgment for his 
unless it is convinced that he acted 
upon some wrong principle or that the 
amount fixed is unreasonably exces- 
sive.—MocK v. REGINA TRADING Co., 
LTp. & MOGREGOR, hk 2W. W. R. 
1241; 68 D. L. R. 159. AN. 


o. Practice of Privy 
Cou It is against the practice 
of the Privy Council to disturb the 
conclusion reached by all the cts. 
below on a question affecti the 
amount of damages.— DOMINION KADI- 
ATOR CO., LTD. v. STEEL CO. OF CANADA, 
LTp., {1919) 3 W. W. R. 41.—CAN. 


—_— Imposition of terms.] 
—The ct. will not ordinarily interfere 
wenin tie oeeee Deane oe ioe soe 
manifestly extrav ° 
wrong element has been admitted in 
the computation of them, or there 1s 
reason to attribute partiality or other 
ro motive @ : 
prs of such interference the ct. will. 
impose equitable conditions on & deft. 
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Sect, 4.—Review of assessmeni—new trial: Sub-sect. 
8, A. & B. (a).] 


668. ———- Action on mortgage deed—Verdict 
taken for principal without interest.J—In an 
undefended action on a mtge. deed, pltf.’s counsel 
inadvertently took a verdict for the principal 
money only, omitting to include interest. The ct. 
refused to increase the verdict.—BAKER v. BRowN 
(1836), 2M. & W. 199; 5 Dowl. 318; 2 Gale, 223; 
6L. J. Ex.11; 150 E. R. 727. 

669. New trial unlikely to show materially 
different position.]|—The ct. will not grant a new 
trial to pitf. on the ground that the damages are 
small, even though the ct. may conceive they are 
smaller than what is reasonable, unless the judge 
at the trial is dissatisfied. 

The ct. ought not to grant a new trial unless it 
is made out that on the second trial the position 
would have been materially different from that in 
which it was at the former trial (TINDAL, C.J.).— 
GIBBS v. TUNALEY (1845), 1 C. B. 640; 5L. 7.0.8. 
197; 135 EH. R. 692. 

Annotation :—Refd. Kelly v. Sherlock (1866), L. R. 1 Q. B. 


670. Right of plaintiff to nominal damages— 
Failure to claim at trial.]—The ct. will not grant a 
new trial on the ground that pltf. is entitled to 
nominal damages, if nominal damages have not 
been claimed at the trial.—Hosson v. Cow1lmy 
(1858), 27 L. J. Ex. 205; 6 W. R. 334. 

671. Estoppel—Conduct of party applying for 


ee On -_ — 


secking relief.—BARCLAY ¥%. ADAIR 


i 
(1858), 7 O. P. 157.—CAN. 


q. Right to or award of nominal 
damages only——No new trial granted. }— 
The ct. will not entertain a motion for 
a new trial on the ground that nominal 
damages should have been given when 
the point was not raised at the trial.— 


in the case be 
Dig. 547 


n. er 
tions are 





ages which pltf. would be entitled to 
recover is small, the principle involved 
ing important.—FRRENCH 
v. HONGIN less): (1825-1897), N. B. 


——, }~ 

brought in the inferior 
jurisdiction of the superlor cts. for 
trifling amounts, whic 


DAMAGES. 


* 


new trial— Objection not taken to defective rte 
—After judgment for pltf. on demurrer withou 

argument, & general damages assessed, the ct. will 
not permit deft. to move in arrest of judgment on 
the ground that the damages appear to be paey 
given upon a count which cannot be sustained, 
because deft. had the opportunity of excepting to 
that count on demurrer.—CRESWELL v. PACKHAM 
(1818), 6 Taunt. 630; 2 Marsh. 326; 128 HE. R. 
1180. 

672. —-—- ——— Basis of assessment not chal- 
lenged.J—WILSON v. UNITED COUNTIES BANK, 
Lrp., No. 562, ante. 

See, generally, ESTOPPEL. 

673. Absence of measure for precise calculation 
—Dependent on conjecture.|—RHesps. obtained 
against applts. an interdict restraining the latter 
in the earns of their mines. The interdict was 
recalled, & applts. brought their action for damages, 
& substantial damages were awarded. On appeal: 
—Held: the House could not interfere with an 
award of damages which did not admit of precise 
calculation, but was based upon a series of con- 
jectures.—CLIPPENS O1L Co., LTD. v. EDINBURGH 
& District WATER TRUSTEES, [1907] A. C. 291; 
76 L. J. P. C. 79, H. L. 

674. Declaration containing several counts— 
Some counts not actionable—General damages 
awarded.|——-ANGER v. WILKINS (1732), Barnes, 
478; 94 BE. R. 1012. 

Annotation :—Refd. Corner v. Shew (1838), 4 M. & W. 163. 


ce ee nes eee meres, 





674i. Declaration containing several 
counta—Some counts not actrionab 
General du es awarded.}--Where 
damages have been assessed generally 
upon a good & bad count, the 
practice at common law is to direct a 
trial novo, & not to give either 
arty the costs of the first trial.— 
EASURES v. MOFADYEN (1910), I1 


Where ac- 


might have 


ROGERS v. PECK (1838), Ber. [488], 318. 
—OAN 


Yr. J—-A verdict which 
had been given for pltf. was allowed to 
stand for nominal damages.—GREEN 
v. WILLISTON (1845), 3 Kerr. 58.— CAN. 
8, ~-If the jury return 
a nominal verdict for pltf., the ot. 
will not set it aside on the ground 
that to sustain a verdict for even 
nominal hearer by clear proof of an 
injury received from deft.’s neglect 
been given.—O’CONNOR 

aia (1848), 4 U. C. R. 243.— 














t——-  -———.}—-SEWHLL v. OLIVE 
ac 3S —.] — O'FLAGERTY 2, 


MITCHELL (1866), 3 All. 345.—CAN. 
. -—- car par Eaton 0. GORE 
ad. ——— ——-—.)— BELYEA v. HAMM 

(1871), 2 Han. 37.—CAN. 

.-——-— oe, ) — HAMILTON 9, 
i.— ———=—,}~BEATTY ¥v, OILLE 

(1886), 12 8. CO. R. 706.-——OAN. 
so a5 et —— SCAMMEL v. 

OCLARKE (1894), 23 r GC R. 3807.—CAN. 
h, --— Se yy pater ©. DUNLOP 

(1896), 38 N. B. R. 556,—CAN. 


k.-———- —-—. }—- WILKIE v. RICHARDS 
(1900), $2 N. S. R. 304.—OAN. 


l.—— —.)—The ots. refuse to 
grant a new trial whon the damages 
would be necessarily nominal, & no 
title would be in queen ee 
vw. NOLAN (1839), 1 I. L. R. 358.—IR. 

m. Right to small damages 
Misconduct of jury—New trial 
where important principle < ved. }— 
Whero & verdict is contrary to the 
judge’s @ new trial will 
granted, though the amount of dam- 


v. 


3 


been recovered at much less expense 
in the inferior courts, the cts. will not 
favour such actions by granting new 
trials in cases which rest in their 
discretion. It must be clearly shown 
that the direction of the presiding judge 
has been wrong, or that the verdict 
has been against evidence.—COMSTOCK 
v. MOORE (1857), 6 C. P. 434.—-CAN. 


671 i. Estoppel—Conduct of party 
applying for new trial—Obdjection not 
taken in court below.}—The question 
of damages was held not to justify 
a new trial, as the little evidence given 
on the point was not objected to at the 
trial, nor mentioned in the judge’s 

to the jury.— WARD v. MAIN- 
LAND TRANSFER Co., [1919] 3 W. W. R. 
193.—CAN, 


o. Absence vf measure of precise 
calculation—Denendent on conjecture. }— 
Where plitf. & doft. have had open 
accounts for a long period, & have 
taken no pains to come to an under- 
atanding in regard to the terms of their 
dealing, or to preserve the means of 
proving the necessary facts, & the jury 

nd more or less upon conjecture what 
the ot. may think excessive damages, 
for pltf., the ct. will very rarely on 
that ground grant a new trial.— 
CORNER t. MOKINNON (1848), 4 
U. Cc. R. 350.—CAN. 


p-——— -—.])—The sound rule 
to adopt is that in mere matters of 
fact, or in the estimation of damages 
not susceptible of prewe calculation 
or not ascertainable by the appln. 
of any rule presoribing a measure of 
damages, the appeal ct. should sustain 
the sedement of the trial judge unless 
satisfied that his conclusions are clearly 
erroneous.—GINGRAS . DESILETS 
(1881), Cass. Dig. 116.—OAN. 


aa, —— ——. }}—MOILWEE ¢t. FoLey 


C. L. R. 723.—AUS. 


674 il. -}+The dam- 
ages were assesscd on the fifth count 
& in case the verdict on that count 
could not legally stand, were also 
assessed on othor counts in the declara- 
tion; but as it was found the verdict 
on the fifth count must stand it was 
directed that the damages separatel 
assessed on the other counts woul 
merge in this as the matter was 

















resented to the jury.—Davlis_ v. 
ANGDON (1911), 11 8. R. N. S. W. 
149.—AUS. 

674 iii. .] — Where 





one count is good & another bad, & 
the damages general, the court will not 
arrest ju ent but award a venire 
de novo.—DrEcow wv. Tarr (1866), 25 
VU. C. R, 188.—CAN. 


674 iv. -]— Pitt. 
claimed damages from trespasses com- 
mitted by deft.’s cattle on his lands, 
& damages sustained by reason of the 
overfiow of water on pltf.’s land, 
caused by a dam erected by deft. The 
jury found in favour of pltf. on both 











Prange of his claim, assessing the 
m generally at $50. As 40 the 
first c , the ct. were of opinioh that 


the evidence sustained pltf.’s allega- 
tion; but as the damages were 
assessed rg fa & there was some 
doubt whether the liability of deft. 
for the overfiow of th 
established, the finding of the jury 
was set aside, & a new trial was 
with coste.—-CaIn v. UHLMAN 
1887), 20 N. 8S R. 148; 8G L. T. 
73.—CAN. 


= 


bb. Party taken by surprise in 
court below.}—Where deft. was sur- 
prised, in so far as one issue was con- 
ed, he was entitied to relief as to 


cern: 
the item $200 for damages respect 
f.—NoRWwicH UNION Fimge In- 


Part VII.—Pieapine, PRoor anp ASSESSMENT. 


675. ——- = |—SmitH v. HAWARD 
SL Poe perce 480; 94 BE. R. 1013. 


nnotation Reid. Corner v. Shew (1838), 1 Horn. & H. 
Anne 


676. .]—Where general damages 
are given on & declaration in which several breaches 
are assigned, one of which is bad, the ct. will not 
arrest the judgment but will award a venire de 
novo.—LEACH v. THOMAS (1837), 2 M. & W. 427; 
5 Dowl. 612; Murp. & H. 119; 6 L. J. Ex. 126; 
P sderhetae ae | 150 ER. 824. asia (1838), 4 M. & W. 
ANeR Gor Consd. Corner v. y Show (1838 8), 4, © 163. Refd. 

Empson v. Griffin (1839), 11 - 186; Gould »v. 
; 8; BP y " ’ Rdwards (1842), 
tchingman ». Skeel teaeye 18 L. J. Ex. 














23. Mentd. Caimpp ell & Huynes v. R. (1 Cox, C. C. 
463; Mate mote pte: 311 Exch. 113; Wedd v. 
Porter, (1916) 2 K. B. 9 











677. -]|—The jury having found 
general damages on a declaration containing a 
count on the instrument as a promissory note, & 
& count on an account stated, the ct. awarded ' 
venire de novo.—AYREY v. FEARNSIDES (1838), 4 
M. & W. 168; 150 E. R. 1388; sub nom. AIREY v. 
FEARNSIDE, 1 Horn & H. 202; 7L. J. Ex. 288; 2 
Jur. 596. 

678. ——— _——.]—If one count or one 
breach in a count in a declaration which contains 
several counts be bad, & general damages have 
been assessed on the whole, a venire de novo may be 
granted.—CorNer v. SHEW (1838), 4 M. & W. 163 ; 
6 Dowl. 688; 1 Horn & H. 215; 7L. J. Mx. 284 ; 
2 Jur. 761 ; 150 EB. R. 1886. 

Annotations :—Folld. Ayrey v. Fearnsides (1838), 4 M. & W. 

168; Lewin v. Edwards (1842), 6 Jur. 401. Consd. 


Kitchenman v. Skee) (1848), 3 aux en 49, entd. Brown 
rere ae 9), 12 L O. 423; Bignell v. Harpur 











(1850), 1 x. 168; Tr. v. Mellor (1858), i Cox, C. C, 
454 ; Farhail v. Farhall (1871), 7 Ch. App. 1 
679. Nominal damages awarded .|— 


Where, in an action of debt on simple contract, the 
declaration contains good & bad counts, & nominal 
damages are assessed on the whole, the ct. will 


award a venire de novo.—LEWIN v. EDWARDS 
(1842), 9 M. & W. 7203; 1 Dowl. N. S. 639; 11 
L. J. Ex. 291; 6 Jur. 401; 152 E. R. 304. 


Annotations -—Mentd, Atiingon ¥: Davies (1843), 11 M. & W. 
area me ter v. Hogarth (1843), 11 M W. 97 
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When award made by foreign tribunal.]—Scee 
CONFLICT OF Laws, Vol. XI., p. 457, No. 1136. 
Misdirectfion of jury J—See O8. 781, 741, post. 


B. Damages Excessive. 
(a) In General. 


680. General rule.]|—Judgment arrested because 
more damages recovered than ought.—PRINCE v. 
MOLT (1697), 2 Salk. 662 ; Oarth. 386 ; Comb. 442; 
Holt, K. B. 192; 1 Ld. Raym. 248 ; 12 Mod. Rep. 
131; 91 E.R. 565. 

mi aaa :—Mentd. Chapman v. Mattison (1738), Andr, 


681, ——.]—ANON. (1773), Lofft, 146; 98 
E. R. 579. 
682. ]—The ct. may in any case grant & 





new trial upon the ground of excessive damages.— 

DuckER v. Woop (1786), 1 Term Rep. 277; 99 

E. R. 1092. 

Annotation :-—Refd. Goldsmith v. Sefton (1796), 8 Anst. 808. 
683. -]—There is no species of action in 

which the ct. will not grant a new trial for excess 

of damages if the circumstances require it.— 








giles v. CRUCHLEY (1818), 5 Taunt. 277; 128 
‘684. —— Judge dissatisfied with verdict.]— 


Where the damages are excessive, & the judge 
reported that he thought them too high, the ct. 
will grant a new trial, even in actions of tort.— 
NEWTON v. HOUGHTON (1832), 1 Ll. J. C. P. 47. 
685. Judge not dissatisiied with verdict— 
Personal injuries.|—In an action against a railway 
co. ‘for an injury sustained through carelessness 
of the co.’s servants, pltf.’s injuries, arising from 
concussion of the brain & spine, appearing to be 
very serious & likely to be permanent, discase of 
the brain having resulted, & he having lost an 
income of £150 a year, the jury gave £2,000, & the 
judge not being judicially dissatisfled, the ct. 
sustained the verdict :-—Held: in cases of the kind, 
il is impossible to assess the damages with certainty 
or any gencral rule; & the ct. cannot take the 
matter out of the hands of both judge & jury, & 
assess the damages for themselves.—BRITTON  v. 
SoutH WALES Ry. Co. (1858), 1 F. & F. 171; 27 





O’Connell ». 1844 ), il Cl. & Fin. 155; Keene v. 

(1800) 8 CB NS no v. Beard L. J. Ex. 355. 

ee v. eee (1905), 36 | (No. 2) (1912), 14 W. A. L. R. 98.—- | submitted to a jury of business men 

S.C. R. 7.—CA AUS. as a question proper for their dctermina- 
q. amet is entitled to a 680 ili. .}—Pltf. proved that | tion, the ct. would dismiss the “Burrus 

new trial on the ground of surprise | ona levy, & without the goods, having | ROYAL INSURANOK Co, a UFFUS 

on payment of costs.—ROBERTSON v. | been taken from his possession, he | (1890), 18 8.C. R. 711.—0A 

Ross (1852), 2 C. P. 193.—CAN. paid the sheriff £10, the amount of the 680 vii. iene ee there is 


r. netiN? 0, proper evidence in court | execution ; 
asis for assessment.}—Theo 

toe ot upon a motion for a new 

al, being of opinion that there was 

no ‘evidence upon which 


fair measure of 


damages 


assesse ustify the ct. in granting 
Geiannice c eget pba eae v. STE (1855), 3 All. 251.— 


P ao oe on 1 neh damages. 
ARKS v. BLACKWOOD (1893), 
346.—CAN. ( nr iv. 


PART VII. SECT. Sa 3.— 
B. a e 


680 i. General rule—Discretion of 
court.}—The damages were not so | than 
excessive that reasonable men with the 
full facts before their minds could not 
have reasonably awarded them. 
Where a party would suffer by an | 
order being made for a new trial such 
disadvantage as could not be adjusted 
by an order for coste, the order should 

not be when the party asking 





turb a j 
12 O. P. 612 


judge in grant 


the jue e told the jury 
that the amount paid by pitf. was a 
damages, but they 
ve a verdict for £29 :—Held: 
amages were not so excessive as to 


—-—,}—Where the ct. UNK RY 
directed a wrong measure of damages, 
but the difference amounted to o 
few dollars, defts. were left to br 
cross-action for the amount, 
ust verdict for such a 
small sum.—YOuNG v. LAIDLAW (1862), 
——CAN. 

.+-Held: while the 680 ix. 
damages were s0 excessive under the 
circumstances as to have ee the 
@ new 
not usual for a ct. of tiny to inter- 
fere with a verdict a ti 


680 v. ——— ——. 





evidence in support of a verdict, upon 
pe oper directions to the jury by the 
judge, a ct. of appeal ought not to 
interfere with the assessment of 
damages unless they appear to be so 
excessive that no reasonable men, 
upon such evidence, would have 
eerie such an amount.—GRAND 
.CO. OFCANADA DY. aE 

(1o05p Cout. Cas, 343.—OAN. 


680 viii. ——— .+~High damages 
assessed by a jury are not a ground 
a reversing the judgment of an 

inferior ct. Pi ae: ERTS vv. ne 
(1817), t Nfld. L wis 76.—NFLD 


Isnposttion of 
terms.}—The damages appearing to be 
once er a new trial was granted on 
, it was ayment of sere —Scotr v. REIKI 
i 1865), 15 C, P. 200.—CAN. 


the 
a new trial.— 


ye 
rat. es 











e ground of 680 x. ——— ———.}—Where in 





made 
for it is sore! to blame.—RoOwE v. | excessive damag 6 ct. was not | an action of assumnait for £356 a he 
A NITED STEAM NAVIGA-“| prepared te say t the ‘ud ent in this | being a claim for Ivage. aery. se 
TION Co., Lt. (1909), 9 C. L. R. 1.— | case should be interf with.—BELL | jury found a verdict for pltf. " for oe tsa00, 
AUS. v. WETMORE (1880), i9 N. B. R. 534.— | the ct. set aside the verdict on the 


680 ii. ——— ——-.}—Where the dam- | CAN. 
abc," there in ne fae Cc be reaeen 


& there is no und for ordering 
MORRNZIE 0. HOOKING | satis 


ASS 


680 
the amount vs ee 
factory 


undsa of ite ng excessive, deft. 
paying the the costes of the previous trial.—~ 


+ eld - bough Bias (1869), 4 Nod. L. R. 


found was not IMMS v. 
well have been | 289.—NFLD 
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Sect. 4.—Review of assessment—new trial: Sub-sect. 
8, B. (a).] 


686. ———.]— PHILLIPS v. LONDON 
WESTERN Ry. Co., No. 784, post. 

687. Discretion of court.;}—A motion to 
reduce damages is an appln. to the discretion of the 
ct..—DAViIs v. MARSHALL (1861), 4 L. T. 216. 

688. Review by Court of Equity.)— 
Damages recovered at law for breach of a covenant 
in a lease were alleged to be excessive :—Held : 
equity would not ascertain the damages.— HOOKER 
v. ARTHUR (1671), 2 Rep. Ch. 62; 21 E. R. 616. 

689. Misconduct of jury.|—Where a pltf. 
had obtained against a railway co. a verdict with 
damages, sustained by reason of an accident to 
@ train in which he was a passenger, & a new 
trial was ordered by the Ct. of Q. B. on the 
ground alone of excessive damages, the finding 
as to negligence by the deft. co. being approved 
by two cts.:—Held: inasmuch as there had 
been no misdirection the judge having put to 
the jury whether all was done which was 
reasonably & practically possible under the 
circumstances of the case, & inasmuch as the 


& SovuTH 
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—~ 


691i. Whether court has power to 








at ee er 





damages were excessive ; 


DAMAGES. 


damages were not of such an excessive character 
as to show that the jury had been either influenced 
by improper motives or led into error, there ought 
not to be a new trial.— LAMBKIN v. SOUTH EASTERN 
Ry. Co. (1880), 6 App. Cas. 352; 28 W. R. 837, 

690. ———  ———.]—-KARAVIAS__ v. 
[1917] W. N. 323, C. A. 

691. Whether court has power to reduce—On 
motion for new trial—Without consent of parties.] 
—Where, upon showing cause against a rule for a 
nonsuit or new trial, it appears that the verdict has 
been entered for an amount not warranted by the 
evidence, the ct. will make the rule absolute, unless 
the parties consent that the damages shall be 
reduced. ; - 

We cannot, however, reduce the damages withou 
the consent of both parties, & therefore the rule 
must be made absolute for a new trial (LORD 
DENMAN, C.J.).—LEESON v. SMITH (1834), 4 Nev. & 
M. K. B. 304. 

Annotation :—Apprvd. Watt v. Watt, [1905] A. C. 115. 


692. Plaintiff consenting to reduction.| 


CALLINICOS, 








t_— ROBINS v. PHILLIPS (1843), 2 L. T. O. S. 75, 151. 


— 


as, in the | reduces the verdict to a sum named.— 


reduce—On motion for new trial.J— 
There is no authority Py which the 
ct. can, when the jury has found a 
general verdict for damages, reduce 
the damages because the jury have 
iven particulars showing how they 
ave arrived at their estimate of dam- 
ago. In such a case deft.’s remedy 
is a new trial on the ground that the 
damages are excessive.—-BRUCE  »v. 
wooo (1914), 33 N. Z L. R. 1565.— 





ss -—— When damages mere 
matter of arithmeic.}—Where the 
amount is mere mattor of computation 
& the verdict excessive, the ct. will 
direct a verdict for pltf. for the correct 
amount, or a new trial on payment of 
costs.—-STEPHENSON v. RANNEY (1852), 
20. P. 196.—CAN. 


t.-— 








-J—-WARD  ¥, 
MAINLAND TRANSFER Co., [1919] 3 
W. W. R. 193.—CAN. 











a. -}—In an action 
for breach of contract, where the loss 
sustained is entirely a matter of 
arithmetic calculation, & the jury has 
awarded damages in excess of the 
computed amount :——Held ; instead of 
ordering a new trial the ct. can reduce 
the damages.—MURDOCI v. WORKMAN 
& Co. (18 4), 28 I. L. T. 39.—IR. 

b. Rather than order 
third trial.]}—Where pltf. had recovered 
damages which in the opinion of the 
ot. of appeal were excessive, the ct. 
ordered a new trial. On the second 
trial a qury increased the damages from 
$15,000 to $17,500, & thoct. ofa am 
reduced the damages to $12,000.— 
TAYLOR v. BRITISH COLUMBIA ELECTRIO 
BX. GOs LTp. (1912), 16 B. C. R. 420.— 


Error tn court below 
on point other than damages— Correc- 
tion a matter of calculation. }—Where 
damages had been assessed on an 
account by a judge at chambers, but 
the affidavit on which it was made 
did not support all the items of the 
account, the ct. reduced the damages 
to the amount warranted by the affi- 
davit.—SCOULLAR v. WEBB (1842), 

1 Kerr, 620.—CAN. 
ad. —— ————— ——— — ———-, ] — Where 
damages were assessed by the trial 
judge generally in favour of several 
Pitte., whose rights & interests were 
tinct, & were apportioned oqe 
between them by the divisional ct., 
the ct. of ap while holding that 
one pitf. only was entitled to recover, 
reduced the damages apportioned to 
» being of opinion that such 











gencral assessment, inatters had been 
taken into consideration of which he 
was not entitled to complain.—Ep- 
MONDS ¥v. HAMILTON PROVIDENT & 
sree SoOoIETY (1890), 18 A. R. 347.— 


ee .)— The ct. 
holdiug, on the construction of 4 
referee’s judgment, that this element 
had been wrongly allowed to enter 
into the computation of the damages, 
reduced them from $250 to $50.— 
MoKim v. East LUTHER TOWNSHIP 
(1901), 21 Cc LL. T. 113; 10.L R 
89.—CAN. 


f. ——.J]—- Where the 
referee had erred in adopting the 
severer rule against defts. in assessi 
the damages, his report was amende 
in view of such error.—-KIRKPATRICK 


692 i. —— Plaintiff consenting 
lo reduction.]—The ct. being of opinion 
that the damages were excessive, the 
rule was discharged, without costs, 
on pltf. consenting reduce the 
damages.—MURPHY v. GOLDMAN .1886), 
7N.S. W.L. R. 334; 3N.S. W. W.N. 


23.—AUS. 
.]—Ordered 


























692 ii. 
that there should be a new trial without 
costs unless pltf. would reduce his 
verdict to nominal damages & that he 
should in either case pay the costs of 
this application.—JOHNSON vv. LAMB 
(1855), 3 U. Cc. Le 508.—CAN. 
ordered a new trial, unless pltf. con- 
sented to accept nominal damages.— 
ca v. SMITH (1859), 4 All. 335.— 








692 iv. . }—-JOHNSON 
v. PARKE (1862), 12 C. P. 179.—CAN. 


692 v. ——- -/—-Whero a 
verdict is found against the charge of 
the judge, & the uncontradicted evi- 
dence of the only witness examined 
at the trial, for a larger amount than 
the evidence warrants, the ct. will 
either order a new trial, or if pltf. 
consents, reduce the damages to the 
sum warranted by the evidence. The 
ct. have power so to reduce the dam- 
ages with the consent of pitf. alone, 
& against the will of deft.— Risser v. 
Hart (1865), 1 Old. 727.—CAN. 

692 vi. —— . In a case in 
which no more than the actual damages 
sustained should have been assessed ; 
& the jury has awarded excessive 














damages, the ct. will grant a new trial | tion of e damages 
on payment of costs, unless pltf. | STEPHENS v. TORONTO 


MOFFATT v. GRAND TRUNK Ry. CoO. 
(1865), 15 C. P. 392.—CAN. 

692 vii. .}—The dam- 
ages being, in the opinion of the ct., 
excessive, a new trial was ordered 
unless pitt would consent to reduce 
the verdict to a sim specified.—Hoop 
. CRONKITE (1869), 29 U. C. R. 98.— 











692 viii, ——  ———- —-——. ]——-COOK v. 
Cook (1875), 36 U. C. R. 553.—CAN. 
692 ix. —— ——.,}—ONTARIO 





CorpeER LIGHTNING Rop Co. v. HEWITT 
(1879), 30 C. P. 172.—CAN. 

692 X. ony ee ———, }—MASSIE Vv. 
TORONTO PRINTING Co. (1886), 11 
O. R. 362.—CAN. 

692 xi. -]——MILLER Uv. 
MANITOBA LUMBER & FUEL Co. (1890), 
6 Man. L. KR. 487.—CAN. 

692 xii. —- ——.]— CREKL- 
MAN v. TUPPER (1893), 25 N. S. R. 
334.—CAN. 

692 xiii. —- ——.,.]—JOHN- 
STON v. MILLER (1898), 31 N. SS. R. 
83.—CAN. 

692 xiv. —- ——, ]—COLLIER 
~. MICHIGAN CENTRAL Ry. Co. (1900), 
27 A. R. 630.—CAN. 





a 





























692 xv. ——— ——.J—FOoORD v. 
METROPOLITAN Ry. Co. (1902), 4 
O.L. R. 29; 10. W. R. 318.—CAN. 

692 xvi. + —-CENTRAL 
VERMONT Ky. Co. v. FRANCHERE 


(1903), 35 S. C. R. 68.—CAN. 


692 xvii. ——— ——- ——-.]—_ DUNN v. 
DUNN (1867), 5 Nfid. L. R. 210.— 
NFLD. 


g.——— —— ~With consent of par- 
ties.-+—-Where the damages awarded 
by the jury are excessive, but pltf. is 
entitled to recover, the ct., the 
exercise of their control over the 
verdict, may suggest a reduction of 
the damages ; or, where the suggestion 
is not accepted, may order a new 
trial on the ground of excessive 
damages alone.— CLARKE t. FULLERTON 
(1871), 8 N. 8. R. 348.—CAN. 


h-—-_ - .J— New trial 
granted, unless the parties should 
consent to reduce the verdict of $128.— 
ARCHBOLD v. MERCHANTS’ NE 
eas Co. (1883), 4 R. & a. 98.— 


ome | (Gene 








.-—The amount 
awarded pltf. for damages was clear! 
excessive, & a new trial was ord 
unless the parties agreed to a reduc- 


to $500.— 
Ry. Co. (1906) 
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693. ——-.J]—On showing cause 
against a rule nisi for a new trial, on the ground of 
misdirection, pltf.’s counsel consented to abandon 
that part of his demand to which the misdirection 
applied—the ct., without the assent of deft., 
discharged the rule for a new trial & made the rule 
absolute as a rule for reducing the damages.— 














MoorRE v. TUCKWELL (1845), 1 C. B. 607; 15 

Li J. C. P. 158 ; ; 135 E. R. 679. 

‘Annotations :—Refd. pee er i Deutsche Bank (Berlin) 
London ney, [1919] A. C. 304. Mentd. ae es vr, 
Hughes (1 ror 15 a & W. 701; Towne v. D’Heinrich 
(1853), 13 C. B 
694. —— -]—The jury having found 


a verdict for pltf. for £80, the ct., upon a rule to 
reduce the damages to a nominal sum, proposed to 
make the rule absolute for a new trial unless pltf. 
would consent to a verdict for £40 :—Held: the 
pltf. was still entitled to the costs of the rule, though 
he assented to the reduction.—WILSON v. LANCA- 
SHIRE & YORKSHIRE Ry. Co. (1861), 9 C. B. N.S. 
632; 30 L. J.C. P. 282; 31. T. 859; 7 Jur. N.S. 
862; 9 W. R 635; 142 E. R. 248. 
Annotations :—Mentd. Borries_ v. a utchinson (1865), 18 
C. B. N. g. W. Ry. Redmayne Sue a2 
Jur. N.S 692: Lord v. Mid. ity. (1867), L LR. 2 
British Columbia & Vancouver’s Island et ee fs 
Saw Mill Co. v. eee o 68), 37 L. J.C. P. 235; Horne 
v. Mid. Kee (1873), 28 L. T. 312; Simpson ». ve &N. “ 
Ry. (1876), 45 L. J. Q. B. 182; Schulze v. K. Ry 
(1887), 19 Q. B. D. 30; Werthcim v. Chicoutimi PPulp ce" - 
{[1911) A. C. 301. 











695. ——- ——— J—FLEMING v. BANK OF 
NEW ZEALAND, No. 553, ante. 
696. —— But not defendant.|— 


Where pltf. is entitled to substantial damages, & a 
verdict for pltf. cannot be impeached except on the 
ground that the damages are excessive, the ct. has 
power to refuse a new trial, on pitf. alone, & without 
deft., consenting to the damages being reduced to 
such an amount as the ct. would consider not 
excessive had they been given by the jury.— BELT 
v. LAWES (1884), 12 Q. B. D. 356; 53 L. J. Q. B. 
249; 50L. T. 441; 32 W. RB. 607, C. A. 

Annotations :-—Overd. Watt v. Watt, [1905] A Cc. 115. 


Refd. Bother v. Deutsche Bank (Berlin) London Agency, 
[1919] A. C. 304. 


687. —— ——- ——- ———.]— WATT v. Wart, 
No. 648, ante. 
11 0. L. R. 19; 60. Ww. R. 657.— jury.}—-The 


CAN. 

1. ---Held: the 
sum awarded was excessive, & damages 
were assessed, of consent, at £100.— 
M‘ KIERNAN v. GLASGOW CORPN., [1919] 











LIDGE (1844), 2 
698 ii. 





question of 
having been left open to the jury, & 
the verdict being for 
refused a new trial on the ground of 
excessive en 

e 


.}—The ct., although not 
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698. Matter at issue a question for jury.}—Where 
the judge who tries a cause recommends & verdict 
for pitf. with nominal damages, but the jury give 
substantial damages, such verdict cannot be 
treated as perverse.—-CHILVERS v. GREAVES (1848), 


ila & G. 578; 6 Scott, N. R. 589; 184 EB. R. 
699. —— eek Eas v. DE ToRRI (1849), 14 
L. T. O. S. 


700. ~—)Bemey v. SPopE (1851), 17 
lL. T. O. 8. 5 

701. Acting upon wrong principle.|—The 
ct. will not grant a new trial on the ground that the 
damages are excessive, unless it is very manifest 
that the jury, in assessing the damages, have 
either been actuated by an improper motive or 
that they have proceeded upon a wrong yg ae 





CREED v, FISHER (1854), 9 Exch. 472 ; 22 L. T. O.S. 
807; 18 Jur. 228; 156 EH. R. 202. 
Annotations :-—Refd. Rolin v. Steward (1854) .L. R. 


959; Humphrey v. Nowland (1862), 15 Moo. FP. G.6.343, 

702. J--ADAMS v. MIDLAND Ry. Uv.,, 
No. 585, ante. 

703. ———.]—EVANS v. DAvigS, No. 589, anie. 

704. ——.|—-SWANBOROUGH v. METROPOLITAN 
Ry. Co. (1872), 36 J. P. Jo. 741. 

705. Discretion of court to grant new trial— 
Application for third trial refused.]—CLERK v. 
UDALL (1702), 2 Salk. 649; 91 KH. R. 552. 
Annotation : :—Folld. Chambers v. Robinson (1726), 2 Stra. 


706. .|—New trial granted for ex- 
cessive damages, but the same damages being 
given a second time, another trial ee e had.— 
CHAMBERS v. ROBINSON (1726), 2 Stra. 691; 93 











E. R. 787. 

Annotations :—Dbtd. Beardmore v. Cerrington SUE 2 
Wils. 244. Mentd. Burdy ». oe (1733), 2 
369; Hall v. Howes (1736), Lee temp. Hard. an Wicks 


v. Fentham (1791), 4 Term Rep. 247. 

707. Death of party awarded damages—Im- 
mediately after verdict.]}—An action for negligence 
was brought by pltf., a child of seven years old, by 
his next friend to recover damages for injuries done 
to him by the horse of deft. The jury found a 
verdict for £150. Nine days after the trial the 
child died. Judgment was afterwards signed by 








oe net et ret ee 


(1905), 38 N. S. R. 416.—CAN. 
698 x. .-~-The sum of 815,000 
awarded by . ‘jury to pitf., as damages 


damages 





Itf., the ct. 


for persou injuries having been 
s.—SMITH_ v. MIL- | considered excessive, & a new trial 
rr, 408.—CAN. ordered, the jury at the now trial 


assessed the damages at $11,500 :— 


Ss. - 407.—SCOT. 
essity for con- 


sent > both parties. Meow ‘et. had no 
gent of Both p without deft.’s consent 
to make the new trial dependent upon 
the consent of pltf. to reduce the 








damages. iste PO v. GRAND TRUNK 
ne Oo. i805) - W. R. 67; #10 
.R.3 3 CANS 


n-- —— ——.]— BARTER Uv. 
SPRAGUE’S FALLS MANUFACTURING CO. 
201. AN. L. R. 353; 38 N. B. R. 





———-.]—-COLLARD  ¥v. 
Aruatnona (101 (1913), 24 W. L. R. 742.— © 


CAN. 





TEED 





-J}—A_ jury’s 
award was held to be sO acca pba & 
&® new trial we qoroenee unless the 
boing the damages 


ANADIAN © $6,000 Ry. Co. 
N 
tisz0)3 W. W. BR. 840. 9.—CAN, © ner 
trial ordered 
in in apie of of plaintiprs a casene to es. | 
damages were exceasiv 
& es ct. ordered a new trial, thous 
assent to red 


Pitt. Pilar t of ig verdi 
ount o e ct.—KEY v. 
THOMSON (1869), 1 Han. 295.—CAN. 


698 i. Matter at issue a question for 


' FREDERICTON 


altogether satisfied with the verdict, 
refused a new trial, there boing evidence 
sufficient to u hold it, the question 
being one entirely within nar rovince. 


—~KNOX wv. CLEVELAND 859), 8 
C. P. 176.—CAN. 
698 iii. ———.]—-Where the jury do 


not appear to have assessed the 
damages on @ wrong principle or acted 
under the influence of improper motives 
pd Pet the idea no etary, their 
nD even e damages are larger 
than they might have been disposed 
to gi ve ory jurors.— GODARD v. 
Boom Co. (1866), 1 


| Han. §44.—CAN. 


698 iv. —— ER vt. PHOtNIX 


. }—-Croz! 
. INSURANCE Co. (sii 2 Han. 200.— 
eae 


——~-,.}-—-MORTON v. BARTLETT 
agi), 2 Pug. 215.—CAN. 
——,}-—WooDMAN v. BLAIR 
agi, 30 C. P. 452.—CAN. 
vil. ——-.] — ELLIS v. 
cate, 10 A. R. 226. ee 
PP viii. ———~,. }— BOOKE 
GTON COLLIERY Con Lr, anon, 
on B. C. R. 265.—CAN. 
698 ix, ——.]—MCLEAN v. CAMPBELL 


ABELL 


Iield: while the amount was large, it 
was not so excessive as to justify the 
ct. in disturbing the verdict.—CanrtTy 
v. BRITISH COLUMBIA ELECTRIO RY. 


Co. (1911), 19 W. L. R. 9053; 2 
D. L. R. 276; 1 W. W. R. 623. —CAN. 
698 xi. pal damages awarded 





by the jury not being s0 excessive as to 
warrant the ct. in interfering, the 
verdict must stand.—GORDON vv. 
CANADIAN NORTHERN Ry. Co. (1912), 
OW. L. R. 705; oe W. R. 114; 
2D. L. R. 183. —CA 

698 xii. ——— Paci question of dam- 
ages is peculiarly one for the jury.5 

UILLINAN ¥v. STUART (1917), 

ry L. R. 623.—CAN. 


7106 i. Discretion o 
eee 
used.j—-Qu.: whether a third 
would have been wranted for excessive 
damages.—CHRIST v. Str. JOHN’S 
Ciry 1891), 30 N. ‘3. R. 492.—CAN. 


court to grant new 


or third trial re- 
trial 





706 il. -—— .}~Although the 
damages may have been larger than 
the evidence "warranted, the ct. should 
not, upon that ground, direct # ae 

—-PICKERING v. 
Paciric Ry. Co. haded a 7) W. iL. . 
857; 24 Man. L. R. 544. AN. 
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Sect. 4.—Review of assessment—new trial: Sub-sect. 
3, B. (a), (0) & (c).J 


the next friend. An appln. to stay proceedings, 
or for a new trial, was then made on the ground 
of the death of pltf. since the trial :—Held: 
although the damages were presumably given on 
the supposition that the child would continue to 
live, the case was not one in which the ct. would 

ant a new trial._—KRAMER v. WAYMARK (1866), 

. R. 1 Exch. 241; 4H. & O. 427; 35 L. J. Ex. 
sea 14 L. T. 868; 12 Jur. N. S. 395; 14 W. R. 


708. Misleading speech of counsel.]—CHATTELL 
v. mi MaiL PUBLISHING Co., Lrp., No. 558, 
ante. 

709. Improper rejection of evidence.|—Resps. 
contracted with applts. that the latter should 
make for them 145,000 eighteen-pounder steel 
cartridge clips from steel of a particular quality to 
be supplied by resps. HKesps. having refused to 
supply the steel, applts. claimed that there had 
been a breach of the contract by resps., & they 
were consequently entitled as damages for the 
breach to be paid £474 odd, being the excess of the 
contract price over what would have been the 
cost to them of manufacture. Resps. admitted 
breach of the contract, but did not admit that 
applts. had in fact sustained any damage. At the 
trial one of the members of applts.’ firm was called 
as a witness. In the cross-examination questions 
were being put to him by resps.’ coun:.:1 with the 
object of establishing that applts.’ mills during 
all the period within which the contract had to be 
fulfilled were fully employed on other equally 
profitable work, & that it would have been im- 
possible for them to have undertaken the execution 
of the contract now sued on. This evidence in 
limine ruled inadmissible & irrelevant, & judg- 
ment was given for the full amount claimed :— 
Held: as applts. were bound to take all reasonable 
steps to mitigate the claim for damages, the 
learned judge, because he thought the case put 
forward could not be established, ought not to 
have shut out resps. from a reasonable chance of 
eliciting facts which were on the face of them 
possibly relevant. The ct. was not prepared to 
uphold applts.’ proposition that under no circum- 
stances the fact that they had made other profits 
by the use of their mills could be admissible in 
reduction of damages.—Hin_t & Sons v. SHOWELL 
(EDWIN) & Sons, Lrp. (1918), 87 L. J. K. B. 1106 ; 
sub nom. HALL (JOHN) & Son, Lrpo. v. SHOWELL 
(Epwin) & Sons, Lrp., 119 L. T. 651; 62 Sol. Jo. 

» th. a 

710. Repudiation of contract for personal 
ee ae v. VICTORIA PALACE, No. 181, 
ante. 


(b) Excess clearly Apparent. 


711. General rule.]—I am as little disposed as 
rig! man to interfere with the province of a jury, 
& I should not be induced to send a case down 
again for excessive damages except where those 


DAMAGES. 


4 


damages are enormous & disproportionate. I 
consider them such in this case on account of the 
limit which pltf. himself put on his demand in the 
first instance (TINDAL, C.J.).—PRICH v. SEVERN 
(1831) 7 Bing. 816; 5 Moo. & P. 125; 9 
L. J.O.S. 0. P. 99; 131 EB. R. 122. 

Annotation :—Mentd. Watt v. Watt, [1905] A. C. 115. 

712. J—In an action for false imprison- 
ment, where a verdict with £200 damages was 
given for one night’s confinement in a prison, 
evidence of a trespass by deft. on the goods of 
pltf., arising out of the same transaction committed 
on the following day, was admitted for the purpose 
of showing that deft. was actuated by malice :— 
Held: to be no ground for granting a new trial. 
To induce the ct. to grant a new trial, on the ground 
of excessive damages, it must be shown that they 
are very excessive, or that a perverted view of the 
case has been taken by the jury.—EDGELL »v. 
Francis (1840), 1 Man. & G. 222; 1 Scott, N. R. 
118; 183 BE. R. 314; sub nom. EDGELL v. FRANCIS, 
JAMES v. FRANCIS, 4 Jur. 366; sub nom. EDGIL v. 
FRANCIS, JAMES v. Francis, 9 L. J. C. P. 233. 

713. .J—The ct. will not grant a new trial 
merely because the damages are large, unless they 
are so excessive as to be monstrous & absurd, or 
unless the jury have been actuated by improper 
motives in arriving at a conclusion as to the 
amount.—CHILTON v. OroyDON Ry. Co. (1848), 
11 L. T. O. S. 108. 

714. J—I have heard. many eminent 
judges expressing a disinclination to interfere 
unless where the damages were most clearly 
excessive. I think that in this case the damages 
are not so clearly excessive as to justify us in 
disturbing the verdict on that ground (POLLOCK, 
C.B.).—WAKLEY v. COOKE (1849), 4 Exch. 511; 
rs J. Ex. 91; 14 L. T. O. S. 158; 154 E.R. 

6. 
Annotation :—Mentd. R. v. Ingham (1864), 5 B. & S. 257. 

715. -]—Action against a railway co. for 
giving pltf. into custody & causing him to be taken 
before a magistrate, on a charge of travelling in a 
carriage of the co. without having paid his fare, & 
with intent to avoid payment thercof. 

The jury having given £50 damages, the ct. 
would not grant a new trial on the ground that 
they were excessive. 

The rule was moved on the ground that the 
damages, £50, were excessive. They were liberal 
certainly, & we should have been better pleased 
if they had been smaller; but we do not think the 
excess so great as to induce us in our discretion to 
order a new trial on that ground (BLACKBURN, J.). 
—GOFF v. GREAT NORTHERN Ry. Co. (1861), 3 
BE. & E. 672; 30 L. J. Q. B. 148; 3 L. T. 850; 25 
J.P. 326; 7 Jur. N.S. 286; 121 EH. R. 594. 
Annotations :—Mentd. Seymour wv. Greenwood (1861), 7 

H. & N . (1867), L. R. 2 


; . 355; Poulton v. L S. W. Ry. (1 aT)» 
. B. 534; Allenv. L. & S. We (1870), 19 W. R. 127 ; 














e & 
W. 
poabontiage rma earnest tits Oa Ld L. R. 5 C. P. 4453 

Moore v. Met. Ry. (1872), L. . B. 38; - 
Nottingham Board of Grdns. (187 
stall Brewery Co. v. Furness Ry. 
Bank of New South Wales v. Owsto 
270; Edwards v. Mid. Ry. (1880), 
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708 1. Misleading speech of counsel. 
—Matter which "fs not Bs nena. 


should not be introduced b are outrageous.-— 
in addressing 





will not be granted on the und of 
excessive damages, unless the damages 
ENTWORTH ¥. HAL- 


ct. would give, yet it is quite as well 
established that a verdict of damages 
which cannot be supported by the 


pppeal were satiafied that the J were 711 il ~The ct. will interf appellate ote tt beelagemen a ae 
— Cc 

uenced by such statements it | if the damages are learl ore | other findi of fadt.—-TINSLEY v. 

would have to find there had been & | SmcoRD v GREAT Ween ve | CANADA WEST COAL Co. (1908), 8 
(1858), 15 U. Cc. R. 631.—CAN. W. L. R. 706. CAN. 


RY. OCo., [1919] 2 Ww. WwW R. 368.— 
CAN 
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t 
with 
711 1. General rule.}—A new trial 


| 
| 
-trial.—- RYAN v, CANADIAN PAcIFIo 
| the vy 


711 ili, ——., 
(1904), 36 N. S. R. 


}Qouiovu vo. THIBEAU 
542.—CAN. 
711 iv. ———.}—It is well established 
hat a ct. of ap a should not interfere 
mad 


711 v. ——.}—There is no power in 
the ct. to disturb, impeach or question 
the conclusion the j 


ve at 
'y one against 
of a jury simply justioe.—_WaHITE v. GRIEVE (1854), 


because the amount is more than 
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». North Metropolitan Tram. Co. (1898), 78 L. T. 227; 
Lambert v. G. E. Ry., [1909] 2 K. B. 776; Percy v. 
Glasgow Corpn., [1922] 2 A. O. 299. 

716. J—FORRESTER v. TYRRELL (1893), 


57 J. P. 5382; 9 T. L. R. 257, OC. A. 

717. Damages greatly in excess of injury 
proved.]—In an action on the case for diverting 
pltf.’s water-course, where the jury under circum- 
stances of aggravation gave £3,000 damages, the 
ct. granted a new trial on the ground that the 
damages given greatly exceeded the amount of 
the injury Beoved—_ PERYDELE v. DORCHESTER 
(EARL) (1798), 7 Term Rep. 529; 101 E. R. 1115. 


Annotations :—Mentd. Pulteney v. Warren (1801), 6 Ves. 73; 
Lopez v. De Tastet (1819), 8 Taunt. 712. 


718. -}—GREENLANDS, LTp. v. WILMS- 
HURST & LONDON ASSOCN. FOR PROTECTION OF 
TRADE, No. 418, ante. 

719. Award such as no reasonable jury could 
give—Unless acting under delusive impression.]— 
The ct. will grant a new trial on the ground of 
excessive damages, if the facts of the case will 
warrant them in saying, that the verdict was not 
such as men in general, not acting under any 
delusive impression, would have given.—MAc- 
PHERSON v. LOVIE (1823), 1 L. J. O. S. K. B. 240. 

720. -]|—PRAED v. GRAHAM, No. 418, ante. 

721. .]|—JOHNSTON v. GREAT WESTERN Ry., 
No. 751, post. 


(c) Misconduct, Misdirection, Mistake of Jury. 
722. Misconduct — Undue motives.|—The ct. 
are not. restrained from granting a new trial in a 
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case of criminal conversation for excessive damages 
if they are satisfied that the jury acted under the 
influence of undue motives or of gross error or 
misconception on the subject.—CHAMBERS v. 
CAULFIELD (1805), 6 East, 244; 2 Smith, K. B. 
356: 102 E. R. 1280. 

Annotations :—Refd. Narracott v. Narracott & Hesketh 


beeen 3 Sw. & Tr. 408. Mentd. Wilson v. Wilson (1854), 
5 H. L. Cas. 40; Hunt v. Hunt (1861), 31 Beav. 89. 
7128. 


——.|—The ct. will not, in an action 
for a breach of promise of marriage, grant a new 
trial on the ground of excessive damages, unless 
they be so large as to induce the ct. to infer that 
the jury were actuated by undue motives, or acted 
upon a misconception of the facts.—GouUGaH v. 
Farr (1827), 1 Y. & J. 477; 148 B. RR. 759. 














724. ——.J—SMITH v. WOODFINE, No. 
298, ante. 

725. ——.]—BERRY v. Da Costa, No. 
299, ante. 

726. Perverse verdict—Against weight of 


evidence.]—LEESON v. SMITH, No. 691, ante. 





7127. —— .J—EDGELL v. Francis, No. 712, 
ante 

728. ——- Improper motives.|—CHILTON _ v. 
Croypnon Ry. Co., No. 718, ante. 

729. —— ——.]—Crieep v. Fisumr, No. 701, 
anle. 

730. & vindictive feellngs.;—In an 








action for libel, the determining the amount of 
damages is essentially the duty of the jury. Inno 
such case will the ct. interfere, unless it appears 


-—% we ee ee eT ee eet ee tetera A ene Rt ia 


717 i. Damages greally in excess of 
injury proved.}—A new trial will be 
ranted in an action if the damages 
ound by the jury are so large as to be 
out of proportion to the pecuniary 
loss which appears to have been 
suffered.—M ‘LEAN v. BOARD OF LAND 
PO oe (1881), 7 V. L. R. 239.— 


717 ii. -+-A verdict was set 
aside on the ground that the damages 
were excessive, as bearing no reason- 
able proportion to the facts of the 
case.——- REILLY v. THOMPSON & FAGAN, 
(1877) I. R. 11 C. L. 238.—IR. 


717 til. .J—Where there is no 
reasonable proportion between the 
damages & the circumstances of the 
case, the verdict will be set aside on 
the ground of excessive damages.— 
rapes v. ARNOTT (1890), 26 L. R. Ir. 








719 i. Award such as no reasonable 
jury could give.}—The ct. will not grant 
@ new t: on the ground of excessive 

es, unless, having regard to all 

the circumstances of the case, the ct. 
think that the damages are so large 
t no jury could reasonably have 
given them.—LEEs v. EVANS (1891), 
12 N. 8. w.L.R.7; I N.S. W. W.N. 
98.— AUS. 

719 Hi. ——-.}—The ct. will grant a 
new trial on the ground of excessive 
damages if they think that, ha 
reg to all the circumstances of the 
oo, hapin Vanes are, 80 marge oo no 
reasonable jury, properly applying 
their minds to the relevant evidence, 
could have ven them.—MILES ov. 
COMMERCIAL BANKING Co. oF SYDNEY 
(1904), 1 0. L. R. 470.—AUS. 

719 ill, ——.}—HIioKs v. GREGORY 
(1904), 6 W. A. L. R. 100.—AUS. 

719 Iv. . —~Assessment of dam- 
ages by a jury ought not to be set aside 
merely because the upper ct. would 
have given much less. The measure 
required in granting a new trial is that 
the verdict should have been unreason- 
able & almost perverse.—-HOUGHTON v. 
CANADIAN NORTHERN Ry. Co. (1915), 

W. W. R. 354; 25 Man. L. R. 311.— 


719 v. 
excessive 





——,}—To render damages 
in aL AR for detinue & 


trespass under an illegal distress, the 
amount should bo such that no reason- 
able proportion exists betwecn it & 
the circumstances of the case.— 
M‘GRATH v. BOURNE, [1876] I. R. 10 
C. L. 160.—IR. 

719 vi. ———-.}~—In all casos where 
damages cannot be accurately assessed, 
the verdict of the jury cannot be 
interfered with unless it can be shown 
to the satisfaction of the ct. that the 
damages are so largo that no twelve 
sensible men could reasonably have 
given them.—HORSENELL v. AUOCK- 
LAND ELECTRIO TRAMWAYS Co., LTD. 
(1909), 29 N. Z. L. R. 389.—N.Z, 
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r. Misconduct.}-—The finding of a 
jury on the amount of damages will 
not be disturbed, unless it can be shown 
that there has been undoubted mis- 
take or misconduct on their part.— 
SMITH v. EMERALD HILL CORPN. 
(1881), 7 Vv. L. R. 431.—AUS. 


8. -l—Upon motion for @& 
new trial for excessive damages, tho 
ct., on the ground that the jury had 
not exere @ sound discretion, made 
the rule absolute on terms.—BATCHE- 
LOR v. BUFFALO & BRANTFORD Ky. 
Co. (1855), 5 C. P. 127, 470.—CAN. 

t. -+~In an action for the 
malicious issue of a writ of execution, 
under which cattle of pitf. were taken 
& sold, the {uy: contr to the 
instructions of the judge that they 
must find simply for damages, Sah bg 
as their verdict a paper awarding pltf. 
the full value of the cattle, together 
with $100 as damages. The verdict 
was set aside with coste, & the cause 
sent for a new trial—MoKay v. 
WoopiILL (1885), 6 R. & G. 88; 3 
C. L. T. 143.—CAN. 


a. ~The omission of a4 
jury to .answer material questions 
submitted to them is a und for a 
new trial.—CROOCKETT v. CAMPBELLTON 
avs 39 N. B. R. 160; 6 BE. L. R. 
19.—CAN. 


andive f dance: ‘aot nalde. because 
6] 9 
the jury, without further evidence, 











had increased them, in order to 
reimburse pltf. the costs he was obliged 
to pay to another deft., for whom they 
found a vordict.—-GRANAM v. WIT- 
TINGTON (1787), Vern. & Scr. 292.—IR. 


722 ti. -——? -}~It must appear 
frorn the amount of damages as com- 

ared with the facts of the case laid 
heroes the jury, that the jury acted 
under the influence either of undue 
motives or of some gross error or 
misconception on the subject. The 
case must be very gross & the damages 
enormous for the ct. to interpose; & 
in a case of uncertain damages a new 
trial will not bo granted, because if 
the ct. had to fix the damages they 
might have given less.—CURTIS 2%. 
BOWRING Bvoruers (1860), 4 Nfld. 
L. R. 423.—NFLD. 


122 iil. ——.,]—Wheore the jury 
in assessing the damages in an action 
took into consideration the question of 
costs :—Held: this was sufficient 
ground for ordering a now trial.-— 
RUSSELL v. WENIWESER (1868), 16 
W. R. 710.—IR. 


7122 iv. -}~In an action 
brought to recover damages for breach 
of covenant by tenant in not erecting 
certain buildings on the demised land— 
there remaining to the tenant thirty 
years of an unexpired term, the value 
of the buildings to be crected be 
fixed at £2,000, the a4 found & 
verdict for the landlord £750, ovidently 
basing their tinding on the £2,000, the 
value of the work to be done, rather 
than on the damages that might 
arise from ita non-performance :— 
Held: new trial must be granted.— 
THOMAS UV. BENNETT (1869), 5 Nfid. 
L. R. 252.—NFLD. 


ages are largo, & to a great extent 
sentimental, this may well be cop-_ 
sidered in deciding whether there has 
been a substantial wrong caused by & 
clear mis ion.—WINFIELD v. KEAN 
(1882), 1 O. R. 193.—CAN. 

Cc. }~—Held: oa misdirection 
may be cured by_ the subsequent 
remarks.— DAY v. CANADIAN PAcImrio 
Ry. Co. (1922), 66 D. L. R. 888 ; | 
Ww. W. R, 398.—CAN. 
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clearly that the jury have given their verdict from 
vindictive or improper feelings. ere no such 
considerations exist, the verdict will not be inter- 
fered with. The amount itself might be so large 
as to suggest that it might be excessive; but that 
must depend upon the circumstances of each 
ata case.—ROBERTS v. OWEN (1889), 53 


731. Misdirection—As to proper measure of 
damages.|—If a judge at Nist Prius does not in- 
form the jury what is the proper measure of 
damages on an issue on which it is admitted that 
pltf. is entitled to a verdict & to damages, the ct. 
will direct a new trial, although the point was not 
taken by pltf.’s counsel at the trial.—KNIGHT v. 
EGERTON (1852), 7 Exch. 407; 155 E. R. 1007. 
Annotation :—Mentd. Perren v. Monmouthshire Ry. (1853), 

11 C0. B. 855. 

782. —-- ——.]—In an action under Fatal 
Accidents Act, 1846 (c. 93), by the wife, husband, 
parent or child of a person killed by misfeasance, 
the jury, in estimating damages, cannot take into 
consideration mental suffering or loss of society, 
but must give compensation for pocuuety loss 
only, & the judge, in such a case, having left it 
in the option of the jury to give damages on all 
or any of these grounds though intimating his 
opinion that,there was no ascertainable damage on 
any ground but the last, a new trial wis granted 
for misdirection.—BLAKE v. MIDLAND Ry. Co. 
(1852), 18 Q. B. 93; 21 L. J. Q. B. 233; 18 
L. T. O. S. 330; 16 Jur. 562; 118 E.R. 35. 


Annotations :—Conad. Franklin v. S. E. Ry. (1858), 3 H. & N. 
211. Refd. Hadley v. Baxendale (1854), 9 Exch. 341; 
Lynoh v. Knight (1861), 5 L. T. 291; Rowley v. L. & 
N. W. Ry. (1873), L. R. 8 Exch. 221; Barnett v. Cohen, 

ae 2K. B. 461. Mentd. Stanton v. Collier (1854). 3 

co. & B. 274: Hebdon v. West (1863), 3 B. & S. 579; 

Read v. G. E. eA (1888). 9 B. & 8. 714; The George & 

Richard (1871), L. NR. 3 A. & E. 466; Griffiths v. Dudley 

(1882), 47 L. T. 10; Kenrick v. Lawrence (1890), 25 
. B.D. 99; Day v. Markham (1904), 6 W. C. C. 115; 
ritish Columbia Electric Ry. v. Gontile, [1914] A. C. 

airs Pe 8.8. Co. of New Zealand v. Robin, [1920] 

e VVU&. 














783. »}—HADLEY v. BAXENDALE, No. 
101. ante. 
734. -|—At the trial of an action 


under Fatal Accidents Act, 1846 (c. 93), brought 
for the benefit of the mother, widow, & children 
of R., claiming damages from defts. for having 


DAMAGES. 


by their negligence caused the death of R., it was 
proved that deceased was under a covenant to 
pay his mother an annuity of £200 during their 
joint lives. The judge directed the jury that they 
might, if they thought proper, calculate the 
mother’s damages by ascertaining what was the 
sum which would purchase an annuity of £200 for 
a person of her age, according to the average dura- 
tion of human life; & that in calculating the 
widow’s & children’s damages they might, if they 
thought proper, take as a guide the period of the 
probable duration of life of a person of the age of 
the deceased :—Held: the direction to the jury 
as to the calculation of the mother’s damages was 
wrong.—ROWLEY v. LONDON & NorTH WESTERN 
Ry. Co. (1873), L. R. 8 Exch. 221; 42 L. J. Ex. 
153; 29 L. T. 180; 21 W. R. 869, Ex. Ch. 

Annotations :—Consd. Phillips v. L. & S. W. Ry. (1879), 5 





C F. D 280. Mentd. Johnston v. G. W. Ry., [1904] 2 
. e 40U, 
735. ——.]—BARNETT v. Harr (1903), 
48 Sol. Jo. 14, C. A. 
736. —— Defendant refusing plaintiff’s 





offer to rectify mistake.|—Deft. having refused an 
offer of pltf. to rectify an alleged defect in the assess- 
ment of damages, viz. that it included damages done 
by rabbits :—Held: he was not entitled to a new 
trial on account of misdirection by the judge in 
directing them to include such damages.—THOMAS 
v. FREDRICKS (1847), 10 Q. B. 775; 16 L. J.Q. B. 
393; 11 Jur. 942; 116 E. RR. 204., 


Annotation :—Mentd. Kuowlman v. Bluett (1874), L. R. 
9 Exch. 307. 


737. ——- Only if substantial wrong or mis- 
carriage shown—R. S. C., Ord. 39, r. 6.)—In an 
action for libe] the judge misdirected the Jury in 
favour of pltf. upon a material part of the libel & 
the jury gave a verdict for large damages. The 
C. A. thought that the nature of the libel was 
such that the jury would have been entitled to 
give, & would probably have given, the same 
verdict, even if the direction had been the other 
way, & refused deft.’s application for a new trial 
on the ground that in their opinion no “‘ substantial 
wrong or miscarriage ’’ had been occasioned by the 
misdirection, within the meaning of r. 6 of the 
above Ord.:—Held: since the assessment of 
damages is the peculiar province of the jury in an 
action for libel, & since the jury had not had 
deft.’s real case submitted to them & might, in 
assessing the damages, have been influenced by 
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781 i. 
damagea.}—~—Deft. is entitled to apply 
for a new trial on the ground that the 
jury has been wrongly directed on the 
question of damages although no 
exception has been taken to the direc- 
tion at the trial.— BANKS v. WILLIAMS 
(1910), 10 8. R. N. Ss. Ww. 220.—-AUS. 


731 il. ——~, }—Where no rule 
was laid down by the sheriff for the 
guidance of the jury as to the measure 
of Camnagee. the ct. set aside the assess- 
ment, being unable to ascertain by the 
evidence how the jury had arrived at 
the amount.—KINNEAR v. ROBINSON 
(1871), 2 Han. 73.-~-CAN. 


As to proper measure of 


iv 





LLOY ov. 





731 vi. 





terms, or the jur 


731 ii, -—~- =——.] — Whe the 
principle upon which the jury should 
roceed estima am was 731 vii. 





P ages 
not made clear to them, a new trial 
was ordered without costs.—-PErTrit 





influence of such direction, found a 
verdict for $250, it was sct aside.— 
DRISCOLL v. COLLINS (1892), 31 N. B. R. 
604.—CAN. 


731 v. ——.J)—Where the in- 
structions given to the jury are 
erroneous, there must be a new tria).— 
DARTMOUTH TOWN (1897), 
30 N, 8. R. 208.—CAN 





amount of the verdict showed either 
that the charge was too general in its 
misunderstood the 
rinciples upon which damages should 
e assessed :—dJ/eld : 
&® new trial on the question of dam- 
ages.—-RUNCIMAN %. STAR LINE 8,S. 
Co. (1900), 35 N. B. R. 123.—CAN. 
}—Where there has 
been a misdirection at the trial the ct. 
above has no discretion to refuse to set 
aside the verdict.—PARKER v. CATH- 
CART (1866), 17 I. C. L. R. 778.— IR, 





the property & what he would have 
given had there been no such repre- 
sentation, cautioning the jury that 
they were not implicity to accept 
py .8 statement as to what he would 
ave given:—Held: his direction, 
though verbally inaccurate, was, taken 
with the caution given, practically 
equivalent to a direction to award the 
difference in price which the repre- 
sentation would have made in the 
estimate of a reasonable bidder: & 
a new trial refused.—SMITH v. MAc- 
a as (1881), 1N.Z. LL. R. C. A. lige 


}-Where __ the 


there must be 

737 i. 
or nriacarriage shown. 
SON (1914), 15 S. R. 
AUS, 





Only if substantial wrong 
LAMB t. JOHN- 
N. Ss. W. e 


737 ii. ——. .J—In an action for 
breach of promise of . ma : 
Held: tion as to damages 


would form no evidence for a new 





731 iv. —-— ——.]}—A direction to 731 viii. ———.}--In an action of ains 

ie Jury tnatoensive quostions put Dy | deceit olatming damiagas for fase | the ‘cause’ of agtion-—MORmIGON 
: n, ntation, whic ca . 

after consultation with his client & to. purchase a property at a higher SHAW C1801), 20'U» 0. Be 408: : 
a y the judge, might be | price than he would otherwise have 737 ili, —-_—-——--.}—-Held: there was 
consid in estima m in an given, the Judge directed the jury that | misdirection, but, as no substantial 
action for assault bat , is e measure of damages was the | wrong or misca was occasioned 
erroneous, & where the jury, under the | difference between what pitf. gave for | by it a new trial should not be granted. 
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the misdirection, there had been a substantial 
wrong or miscarriage within the above Ord., & 
there must be a new trial.— BRAY v. Forp, [1896] 
A. OC. 44; 65 L. J. Q. B. 213; 73 L. T. 609; 12 
T. L. R. 119, H. L. 


Annotations :-—Distd. Floyd v. Gibson (1909), 100 L. T. 761. 

nsd. Barber v. Deutsche Bank (Berlin) London Agency, 

. Mentd. Hamilton v. Seal, [1904] 2 K. B. 

th v. Standard Land Co., (1911) 1 Ch. 618; 

v. Wilmshurst & London Assocn. for Pro- 

tection of Trade, [1913] 3 K. B. 507; Banb v. Bank of 

Montreal, [1918] A. C. 626; Hill v. Showell (1918), 87 
L. J. K. B. 1106. 


738. ——.]—In an action against a 
local authority for damages for trespass committed 
under circumstances of aggravation it is a mis- 
direction in respect of which a new trial may be 
ordered, to tell the jury that the damages should 
be measured by the out-of-pocket expenses to 
which pltf. was put :—Held: there must be a 
new trial, as there has been a miscarriage of justice. 
—Davis v. BROMLEY URBAN DISTRICT COUNCIL 
(1903), 67 J. P. 275; 11. G. R. 668, C. A. 

739. -]-—— Where the Judge at 
the trial omitted to direct the jury sufficiently that, 
though they might give punitive damages for 
malice, they must not give damages for another 
cause of action :—Held: not a ground for granting 
a new trial, by reason of the above Ord.—ANDER- 
SON v. CALVERT (1908), 24 T. L. R. 399, C. A. 

740. -|—-In an _ action for 
damages for personal injurics caused by the negli- 
gence of deft. the judge misdirected the jury by 
leaving it open to them to treat the injury to 
ea sight & hearing as being permanent, there 

eing no evidence of any such permanent injury 
proper to be left to the jury :—Held: the amount 
of damages being reasonable & proper in respect 
of the injuries which pltf. had admittedly suffered, 

‘“no substantial wrong or miscarriage’’ was 

occasioned by the misdirection within the meaning 

of r. 6 of the above Ord. & a new trial ought not 

to be granted.—FLOyD v. GIBSON (1909), 100 

L. T. 761, C. A. 

Annotation :—Mentd. Greenlands v. Wilmshurst_& London 
Assocn. for Protection of Trade, [1913] 3 K. B. 507. 
741, -}—In an action for libel 

for statements alleged to have been published by 

defts. in regard to the nonpayment of several bills 
of exchange accepted by pltfs. & held by defts., 

a proved two libels in respect of one of the 

ills. In regard to the other bills pltfs. proved 
items of special damage amounting to £460 arising 
from the statements complained of, but failed to 
prove that defts. were responsible for those state- 
ments. The trial judge, in summing up, directed 
the jury to disregard the statements in the other 
bills; but, in dealing with the damages, told 
them—apparently by inadvertence that they might 
consider the items of special damage. The jury 
returned a verdict for pltfs. for £3,000, & judg- 
ment was entered accordingly. Pltfs. consentin 
to a reduction in the amount of damages awarde 
by £460 :—Held: applying r. 6 of the above Ord., 
that, inasmuch as-the misdirection had occasioned 
no substantial wrong or miscarriage, a new trial 
ought not to be ordered, but that the judgment 
in pltfs.’ favour ought to be restored, subject to 
the reduction agreed to by pltfs.—BARBER 

(LIONEL) & Co. v. DEUTSCHE BANK (BERIIN) 

LONDON AGENCY, [1919] A. C. 304; 88 L. J. K. B. 

194; 120 L. T. 289; 35 T. L. R. ¥20, H. L. 
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-~—-HENDERSON v. Scott (1892), 
N. 8. R. 232.—CAN. 
If, in charging 


i new 
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the importance of the matter in 
dispute, & su ts excessive 
fey A a tho h the Made” vast in error in 
Saf the judge meaty io meguiy | making the statement, {f it appears 
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742. Mistake — Misconception—Of gross cha- 
racter.|—CHAMBERS v. CAULFIELD, No. 722, ante. 
3. —— -—— One award intended to cover 
two actions—Affidavit of juryman swearing to 
error.]|—MATHER v. BAILEY (1814), 1 Price, 1; 
145 H. R. 13811. 
44, —— ——.]—-GouGH v. Farr, No. 723, ante. 





745, —— Or obvious error.] —SmiTH v. 
WOODFINE, No. 298, ante. 
746, —— -]— BERRY v. Da Costa, 








No. 299, ante. 

747, In computation.]— Where the 
amount of the damages to which pltf. is entitled 
is mere matter of computation, & the jury has 
given an excessive amount, the ct. will review 
the verdict.—SOWERBY v. LOCKERBY (1837), 1 
Jur. 796. 

748, Acting upon wrong  principle.| — 
CREED v. FISHER, No. 701, ante. 

749, Award in excess of amount 
claimed.]—-CHATTELL 1. DAILY MAIL PUBLISHING 
Co., LTp., No. 558, ante. 

750, —— No evidence that amount 
claimed inadequate.]—An U. D. who were 
building a kursaal under powers conferred upon 
them by a private Act, by a resolution employed 
ae as architect in connection with the proposed 

uilding. There was no contract under seal. 
After pltf. had done some of the work, but before 
it was finished, he was dismissed. In an action 
for damages for breach of contract, &, alternatively, 
on & quantum meruii, the jury awarded damages 
on the quantum meruit in excess of the amount 
claithed by pltf. in his particulars :—Held: it was 
not competent to the jury to award damages in 
excess of the amount claimed by the particulars 
in the absence of any evidence by pltf. that the 
wmount claimed by him was inadequate.—HODGE 
v. Matritock Baty & ScarTHin Nick URBAN 
District Counci, & Nutrani (1910), 75 J. P. 
65; 27T. L. R. 129; 8 L. G. R. 1127, C. A. 
Annotations :—Mentd. Hoare v. Kingsbury U. D. C. (1912), 

107 L. T. 492; Baker v. Holme Cultram U. C, (1915), 85 

L. J. K. B. 799. 

751, ——— Taking wrong matter into considera- 
tion.|}—In an action for damages for personal 
injuries sustained by pltf. while travelling on 
defts.’ line the jury gave a verdict for pltf. with 
£3,000 damages. £450 of this represented ex- 
penses & loss of income incurred at the date of 
the trial & £2,550 was compensation for prospective 
loss in professional earnings. TPltf. was twenty- 
eight years of age. He had been trained as a 
marine engineer, & he had prospects of obtaining 
the post of superintendent engineer, as he had 
relations who were shipowners, but at the time 
of the accident he was in the employment of his 
father’s firm at a salary of between £2 & £3 a 
week. There was evidence that pltf. was com- 
petent to perform the duties of a superintendent 
engineer, but that since the accident he would not 
be able for physical reasons to do so; __ that the 
salary attached to the office of superintendent 
engineer varied from £600 to £1,000 a year, some- 
times pete to £1,500; & that pltf. had 
applied to a co. for such a post on their staff with 
a salary of £600 rising masa & had been refused 
on account of his injury. The judge at the trial 
told the jury that pltf. had lost the possibility of 
such a livelihood as he had expected, but he was 
able to earn something though not in any way 


from the verdict found that the jury 
in assess the damages, were not 
influenced the charge.—CORMIER ¥. 
Beupeeee 1902), 35 N. B. R. 645.— 
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equal to what he would have earned but for the 
accident; that there were the accidents of life & 
other elements which had to be taken into con- 
sideration which ought to prevent the jury giving 
him such a sum as would be simply for him an 
investment & enable him to do a haar Bi ; still he 
was entitled to a fair sum considering the position 
that he was fitted for & the position that he was 
in :—Held: it could not be said that the amount 
of the damages was such that no twelve men could 
have reasonably awarded. The jury had not been 
misdirected by the judge, & it could not be said 
that the jury had taken into consideration matters 
which they ought not to have taken into con- 
sideration, or had applied a measure of damages 
which they ought not to have Fons There 
was no ground for a new a OHNSTON %. 
GREAT WESTERN Ry., [1904] 2 250; 73 
L. J. K. B. 568; 91 L. T. 157; Eo W. R. 612; 
20 T. Tu. R. 4553 48 Sol. Jo. 435, C. A. 

Annotations : _Refd. Price v. Glyncs & Castle Coal & Brick 
Co. (1915), 85 L. J. K. B. 1278. Mentd. Barber v. Deutsche 

Bank (Berlin) London Agency, (1919] A. C. 304. 

752. Applying wrong measure of damages.] 
—JOHNSTON.V. GREAT WESTERN Ry., No. 751, anfe. 

758. —-—: *‘ Impossible verdict »*__ Conditional 
instead of final.|——The jury found damages for 
£25,000 & all securities to be returned to deft. 
bank.” The jury had no power to give a verdict 
of this kind (Lorn Finnay, C.). 

The judge did not explain the impossibility 
of @ conditional instead of an appropriate & final 
verdict to the jury, & unfortunately when the 
jury oath to ct. he was unable to be in his 
place to ask the jury to retire & to put their verdict 
in an unobjectionable form (lLoRD SHAW). 

The verdict ‘£25,000 & the securities to be 
returned to the bank’ was an impossible ver- 
dict (LORD WRENBURY).— BANBURY v. BANK OF 
MONTREAL, [1918] A. C. 626; 87 L. J. K. B. 1158 ; 
119 L. T. 446; 34 'T. L. R. 518, H. T.. 
Annotations :—-Mentd. eer, v. Mayo, eee 


K. 
Cajmenson v. Meroe Warehousing Co. (19 
. 129; Everett v. Griffiths, [1921] 1 A. C. 631 


(2) Actions of Tort. 


754. Whether new trial granted—Personal] tort.] 
—In personal torts the ct. will very rarely grant 
a new trial for excessive - damages.—FABRIGAS 
v. Mostyn (1774), 2 Wm. BI. 929; 96 E. R. 549. 


Annotations :—Refd. Goldsmith v. Sefton (1796), 3 Anst. 
808 ; Price v. Severn (1831), 7 Bing. 3 
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541. Personal tort. }—In actions 


7 
or ppersonel Pee torts, ee jury. pithough plats SO ia 
e ower not despotic, have 
t Retitade. on the question of (isd7), 4U.0. R.1 


scien ienenes Ecmeactenremiand 


es, & the cot. will not interfore 
to “discurb @ verdict on the ground of 


— damages, unless the pasniages bap oe 
ven are ou ous or flagran 
excessive, & out of al all broportion to the as in 


position of the parties & the circum- 

esgee of the esi 2 sna canoe the 
ury may properly give extra 

of i vin care: exemplary, or punitive 





character.—M MB ®. ow, 1 
49.—N.Z. high & 
154 ii, nn v. CALE- | have given 





-}-TH 
DONIAN Ry. Co., [1913] 3 ron *804.— 
scoT. 


.—In 
torte the ct. will not set aside a verdict 
damages except upon 
& manifestly 
Do ea pat © C 
-—CAN. 
-+-In an action of 
tort, when deft. has a verdict, & the 
suffered are but s 
only a Brant @ new trial, where 
» the ordinary rights of 
propery Bron, ‘to have been lost sight 
of.——-SHERWOOD  v. 
8 pa C. R. 205.—CAN. 


———.}—In actions of to 
the mere fact of the dam ie 


is not a sufficient und 
for disturbing the verdict. BREWING 
bak (1875), 2 


DAMAGES, 


seldom grant a new bri for excessive es.— 
GILBERT v. BURTENSHAW (1774), 1 Cowp. 280; 





Lofft, 771; 98 EK. R. 1059. 

Annotations aie Goldsmith Sefton (1796), 3 a: 
808. Mentd. Brady v. Cubitt (ats) 1 Doug. K. B. 31; 
Pemberton v. Pemberton (1807), 13 Ves. 290 emotes v. 
coe pride tt Oa 14 Kast, 423; Colvin 0. Fraser (1829). 

Beardsley v. Lacey (1897), 78 L. T. 2 
756. ——.] — Goipsmira vy. SEFTON (LORD) 
145 BE. R. 1046. 


(1796), 3 Anst. 808 ; 

757. Unless’ damages clearly outrageous.] 
—It is very dangerous for judges to intermeddle 
in damages for torts. It must be a glaring case 
indeed of outrageous damages in a tort, & which 
all mankind at first blush must think so, to induce 
a ct. to grant a new trial for excessive damages 
(Lorp ANSFIELD, C.J.).—HUCKLE v. MONEY 
(1763), 2 Wils. 205; 95 HE. R. 768. 


Annotations :—Conad. Price v. Severn obaat i Bing. 316. 
Refd. Goldemith v. Sefton (1796), 3 Anat. 


758. -] — New trials ape "be granted 
in actions for torts, in case of outrageous damages. 
—SHARPE v. BRICE (1774), 2 Wm. Bl. 942; 96 
EK. R. 557. 

Annotation :—Refd. Williams v. Currie (1845), 1 C. B. 841. 














759. ——— -]/— WILLIAMS v. CURRIB, No. 
319, ante. 

760. —— —— & ala tr Sac .]—GOLDSMITH v. 
oN (LORD) (1796), 3 Anst. 808; 145 E. R. 

761. & disproportionate.]— The ct. 








will not grant a new trial for excessive damages in 
a case of tort, unless they be outrageously dis- 
proportionate to the nature of the injury, or the 
circumstances of the parties —LEITH v. POPE 
(1779), 2 Wm. Bl. 13827; 96 BE. R. 777. 

762. —— ——.]— PRICE v. SEVERN, No. 


711, ante. 

763. Unless improper topics urged on jury 
—0Or ‘plaintiff of dishonest character.|—The ct. 
will not generally interfere on the ground that 
large damages have been given, unless it should 
appear that improper topics have been urged hefore 
the jury, or that pltf. is a person of dishonest, 
character.—Dvusois v. KEatTs (1840), as reported 
inOdL. J. Q. B. 663; 4 Jur. 148. 


Annotations :—WMentd. "Huggins ». Bailey (1847), 9 L. ae O. S. 
453 + Fitzjohn ». Mackinder (1861), 9 C. B. N. 8 
164. 


Judgment by default Plaintift "ealls 
no evidence at execution of writ of Inquiry.|—An 
attorney brought an action for defamation. Deft. 
suffered judgment by default. At the execution 











of the writ of inquiry, counsel] attended for both 


—e ~}~The ct. will be 
reluctant to set aside a verdict in an 
action of tort on the ground that the 
damages are excessive, where there is 
evidence of malice, & the nature - 
the case is such that malice is 
legitimate Ded ee poops tor the jury 


in assessm ea ee —~REEVES 
PENROSE iB80), 26 L Ir. 141 VIR: 


nless damages clearly 
outrageous -}+~—-The cts. do not favour 
the setting aside of verdicts in cages 
of torts for excessive damages, unless 
such excess, to use the words of the 
authorities, be outrageous, or unless 
the ct. be tatisfied that the jury acted 
under the influence of undue motives 
or gross error or misconception.— 
Fow.e v. SMITH (1873), Cone. Dig. 
935.—CAN. 
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ad. Whether trial granted-— ° 787 ii. —— ——— .+-On appeal 
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no measure for for F damages arises out of the doing ° ot deliberate “de the oct. does not 
the jury are sole judges of the amount | violence another ieee 8 rights, ; tinise the Sdidones in support of 
oO : & the ot. will no ter- peed of “he dam = closely as = eolons for 
fere with their Anding, eas there hed in scales of gold. —MOoOGUIRE } b ne vo living no 
been misconduct or error ov their bags tat TOWNSHIP vere 23 turpitude on the ‘a part.— 
ON ATHY. LFFLA (1881), 7 V. L. R. 6. W are 40. W. N. 187; 7 TUURMAN v. VAN Reon (1893), 
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parties, but no evidence was given. The jury gave 
a verdict for £40. The ct. would not set aside the 
inquiry on the ground of excessive damages.— 
T'rippe v. THOMAS (1824), 3 B. & O. 427; 1C. & P. 
477; 5 Dow. & Ry. K. B. 276; 3L. 7.0.8. K. B. 
42; 107 E. R. 792. 

765. New trial refused—No certain or general 
rule for assessment—Personal injury.|—Brirron 
v. SOUTH WALES Ry. Co., No. 685, ante. 

766. -]— Verdict was given 
against a steam-packet co. for £900 damages for 
accident to a passenger, whereby he lost a leg. A 
rule for new trial was granted on the ground of 
misdirection, but not on the ground of excessive 
damages, it being impossible for the ct. to estimate 
what was sufficient compensation for so serious an 
injury.—CATLIN v. DIAMOND STEAM PACKET Co. 
(1849), 7 L. T. 534. 

767. ——— Assault.]—Srirrora v. BASSET (1664), 
1 Sid. 225; 82 H. R. 1071. 

Annotation :-—Mentd. Anon. (1729), 1 Barn, K. B. 302. 

768. & battery.]-— GREY v. GRANT 
(1764), 2 Wils. 252; 95 K. HR. 794. 

769. -}-— Hoorer v. PARKER 
(1850), 16 L. T. O. S. 151. 

17 Criminal conversation.]— A verdict 
in criminal conversation is not to be set aside for 
excessive damages.— WILFORD v. BERKELEY (1758), 
1 Burr. 609; 97 E. R. 472. 


Annotations :—Refd. Gilbert v. Berkinshaw (1774), Lofft, 771 ; 
Duberley v. Gunning (1792), 4 Term. Rep. 651. 


771. -|—The ct. will not grant a new 
trial in an action for criminal conversation, merely 
because the damages appear to them to be excessive. 
—DUBERLEY v. GUNNING (1792), 4 Term Rep. 651 ; 
100 KE. R. 1226. 

Annotations :-—Distd. Jones v. Sparrow (1793), 6 Term Rep. 

257. Consd. Goldsmith v. Sefton (1796), 3 Anst. 808; 


Price v. Severn (1831), 7 Bing. 316. Mentd. Bernstein v. 
Bornstein, [1893] P. 292. 


172. Libel.] — The ct. refused to grant a 
new trial on the ground that the damages were 
excessive, where the jury had given £750 in an 
action for defamatory words spoken of a beneficed 
clergyman to his curate.—HIGHMORE v. HARRING- 
TON (EARL & COUNTESS) (1857), 3 C. B. N.S. 142; 
140 HK. R. 693. 
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7178. Seduction.]—-TULLIDGE v. WADE, 
No. 311, ante. 
7174. Trespass—Aggravating circumstancés.]} 


—In an action of trespass against custom house 
officers for entering pltf.’s house & searching 
for prohibited goods where they found none, the 
jury found £200 damages against them, though 
they did very little or no damage. The ct. refused 
to grant a new trial—REDSHAW v. BROOK (1769), 2 
Wils. 405; 95 BE. R. 887. 

775. -|—In an action of trespass 
against custom house officers for entering pltf.’s 
house, & searching for run-goods where they found 
none, the jury assessed £100 damages on a writ of 
rrp at The ct. refused to set aside the inquisi- 
ion. 

The entering pltf.’s house under colour of legal 
authority, aggravates the trespass committed by 
defts. (GOULD, J.).-—BRUCE v. RAWLINS (1770), 
3 Wils. 61; 95 E. R. 934. 


Annotations :—Consd. Price v. Severn (1831), 7 Bing. 316. 
Mentd. Longman v. Fenn (1791), 1 Hy. Bl. 541. 




















776. -]} — MEREST v. HARVEY, 
No. 318, ante. 
117 ——- ———.]—— Where in trespass for 





a forcible entry into a mansion house under colour 
oO ing a distress for rent, & remaining there 
for three or four days, the defence was lib. ten., & 
@ justification under a distress for rent, to enforce 
a claim to the property, for which there was not 
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the slightest foundation, & the jury gave £1,000 
damages, the ot. refused to grant a new trial on 
the ground of excessive damages.—BLAND v, 
BLAND (1835), 1 Har. & W. 167. 

778. .|— Trespass for breaking 
pltf.’s house & seizing his goods. Defts. were the 
sheriffs of Middlesex, & S. a bailiff of the sheriffs. 
S., severing from the other defts. pleaded not 

uilty, & a justification under a fi. fa. upon a 
judgment recovered against pltf., & a warrant 
from the sheriff to him & another bailiff. On the 
trial, it appeared that under the warrant to E., a 
seizure was made by E.’s son, by the authority of 
EK. Afterwards, & before any sale, pltf.’s solr. 
went to the office of E., & being unable to sec E., 
who was ill, he there paid the full amount in 
satisfaction of the execution to the son, who there- 
upon, in E.’s name, withdrew the man whom he 
had left in possession, & gave notice to the execu- 
tion creditor that the money was ready for him at 
his father's office. There was contradictory 
evidence as to the payment over of the amount 
to EK., who died on the same day, & the money 
was not paid to the execution creditor. The other 
defts., as sheriffs, afterwards issued a fresh warrant 
to S. & G., another bailiff, treating the first warrant 
as a nullity, & plitf.’s goods were again seized under 
it, & a man left in possession for several days by 
G., S. taking no part in the seisure. The jury did 
not agree as to whether the money had been paid 
over to E., but they were of opinion that the son 
executed the warrant by the direction of E.; that 
he had authority from E. to act for him in his 
office, & that the moncy had been received under 
that authority. The learned judge directed the 
jury that, being of that opinion, they might find 
@ payment of the money to the sheriff, & thereupon 
a verdict was found for pltf., damages £400 :— 
Held: as against the sheriff, the damages, under 
the circumstances, could not be considered ex- 
cessive, but as against S. they were excessive, 
except upon the doctrine that, in an action of 
tort, the measure of damages is the sum which 
ought to be awarded against the most guilty of 
several defts.—GREGORY v. COTTERELL (1852), 1 
E. & B. 360; 22L. J. Q. B. 217; 17 Jur. 525; 118 
EK. R. 470 3 subsequent proceedings (1855),5 E. & B. 























571, Ex. Ch. 
Annotation :—Mentd. Salisbury v. Gladstone (1859), 5& 
Jur. N. 8, 369. 
779. .}— WARNER ¥v. DENT 
(1843), 2 L. T. O. S. 96. 
780. Unlawful imprisonment.) — Pltf. 


was arrested at the suit of the now deft. in a 
fictitious action without any colour of reason. In 
an action for false imprisonment he was awarded 
£80 damages. A motion in arrest of judgment for 
excessive damages was denied.—HERBERT v, 
MORGAN (1724), 8 Mod. Rep. 296; 88 E. R. 211. 

781. -|— A new trial on the ground 
of damages being excessive, was refused in an action 
of trespass & imprisonment under a Secretary of 
State’s warrant, where £1,000 damages were given 
for six days imprisonment & the entering pltf.’s 
house & seizing his books & papers.—BEARDMORE 
v. CARRINGTON (1764), 2 Wils. 244; 95 KE. R. 790. 
Annes ee Duberley v. Gunning (1792), 4 Term 

p. 651. 

782. New trial granted— Assault & battery.) — 
A. new trial will be granted on account of excessive 
damages in an action for an assault & battery.— 
JonES v. SPARROW (1793), 5 Term Rep. 257; 101 
year | Goldsmith v. Sefton (1796), 3 Anst. 808. 

7188. —— Damages excessive in opinion of trial 
judge.]—NEWTON v. HOUGHTON, No. 684, andie. 





the jury returned a verdict for £36 10s. :—Held : 


176 DAMAGES, 
Sect. 4.—Review of assessment—new trial: Sub-sect. 
8, C. (a).) 


C. Damages Inadequate. 
(a) In General. 


784. General rule.}|—A new trial will be granted 
in an action for personal injuries sustained through 
deft.’s negligence, where the damages found by 
the jury are so small as to show that they must 
have omitted to take into consideration some of 
the elements of damage. 

The verdicts of juries as to the amount of 
damages arc subject, & must, for the sake of 
justice, be subject, to the supervision of a ct. of 
first instance, &, if necessary, of a ct. of appeal in 
this way, that is to say, if in the judgment of the 
ct. the damages are unreasonably large or un- 
reasonably small then the ct. is bound to send the 
matter for reconsideration by another jury (JAMES, 

L.J.).—PHILLIPS v. LONDON & SOUTH WESTERN 
Ry. Co. (1879), 5 Q. B. D. 78; 41 L. T. 121; 43 
J.P. 749; 28 W. R. 10, C. A.; subsequent proceed- 
ings, 5 O. ’P. D. 280, C. "A. 

. Ry., (1904) 2 K. B 


Annotations -—GQonsd. J ohnston v. G. W 
250. Refd. Exice¢. Glynea & Castle Coal & Brick Co. Goiny 
- Ped J. K. B. 1278. Mentd. Watt v. Watt, [1905] A. C. 


785. Mere inadequacy insufficient.] — ANON. 
(1588), 2 Leon. 214; 74 BE. R. 489. 

786. Unless result of surprise.|—_MARkKHAM 
v. MIDDLETON (1745), 2 Stra. 1259; 93 E. R. 1167. 
Annotations :—Mentd. Seddon v. Tutop (1790), 6 8 Term 1 Rep. 

ug ; Godson v. Smith (1818), 2 Moore, ot 

Williams (18 ae) 5 Dow. & Ry. K. Be 87 ; "Stetonte. 

Clark (1824), 2 Bing. 377. 

787. ——.]— HaLut v. STONE (1722), 1 
Stra. 515; 93 E. R. 671. 

Annotation.:—Mentd. Stafford v. Clark (1824), 2 Bing. 377. 














s Lays 586), 2 a est oe Great NoRTHERN 
y. Co. ,2T 
789. ——— Unless result of trick.]—New trial or 9L. J. O. 8. K. B. 380 ; 


writ of inquiry not granted for too small arr des 
unless where there is a trick.—ANON. (1698), 2 
Salk. 647; 91 E. R. 549. 

790. ~——.]—1n trespass for shooting a 
dog, the only witness called to prove the value, 
stated it to be 50s., & that was not contradicted ; 
yet the jury found a verdict for 20s. Tho ct. 
refused to interfere, either by increasing the 
damages, or by granting a new trial.—CANN v. 
Facky (1835), 4 Ad. & Hl. 68; 1 Har. & W. 482; 
5 Nev. & M.K.B. 405; 5 L. J.K.B. 1; 111 KE. R.713. 
Annotations :—Mentd. Richardson ye Bares (1849), 4 Exch. 

128; Palmer ». Richards = Hagh . 335; Huxley v. 

West London nate fon By, 1 ugh aa: ° a Metrett. Wood v. 

791. Ghsentroveted evidence at trial o1 
greater Mic ar aa v. BAKER (1744), Barnes, 
154; 04 EB. RK. 853. 

792. -]}— Upon the execution of a 
writ of inquiry, in an action for dilapidations, two 
surveyors were called on each side: those called 
for pitf. estimated the dilapidations, the one at 
£119, the other at £124; those called for deft. 
estimated them the one at £68 15s., the other at £68 ; 














a 
LE ee 


(1845), 1 U. C. R. 528,—CAN. ried. — v. 


the inquisition must be set aside without costs, 
unless deft. would consent to the verdict being 
entered for £63 158.—WEEDING v. MASON (1857), 
2C.B.N.S. 382; 29 L. T. O. S. 81; 140 E. R. 465. 

793. ——.] —- Haywarp v. NEWTON (1732), 2 
Barn. K. B. 177; 2 Stra. 940; 94 E. R. 432. 
Annotations Ref. Barker v. Dixie 1736), Lee temp. Hard. 

279; Armitage v. Haley (1843), 12 L. J. Q. B. 323; Gibbs 

v. Tunaley (1845), 1 C. B. 640. 

794. — BURGES v. NIGHTINGALE (1736), 
Barnes, 230 § 04 EK. R. 890. 

795. ———.|—- BARKER v. D1xIE (1736), Lee 
temp. Hard. 279 ; 2 Stra. 1051; 95 E. R. 180. 

796. .| —- G——r (LORD) v. HEATH (1739), 
Barnes, 445; 94 E. R. 996. 

797. Unless measure of damages certain. |— 
Russet v. BALL (1745), Barnes, 455; 94 E.R. 1001. 

798. -] — No new trial for the small- 
ness of damages, unless it be a case where the ct. 
have the means of seeing by figures that the 
damages are too small.— FAYERMAN v. KING (1828), 
6L. J. O. S. K. B. 330. 

799. .]— Deft. covenanted by his 
marriage settlement, to pay off, within a year, 
certain incumbrances on his estate, to the amount 
of £19,000. On his failing to do so, & being sued 
by the trustees on his covenant, he suffered judg- 
ment by default. The estates were of sufficient 
value, & no special damage was averred. The jury 
having assessed the damages at 1s. :—Held: there 
must be a new inquisition, as pltfs. were, at law, 
entitled to damages to the full amount of the 
incumbrances ; & deft. must seek relief in equity. 

If pltfs. are only to recover nominal damages 
the covenant becomes of no value at law. There 
must be a new inquiry (LORD TENTERDEN, C.J.).— 
LETIHBRIDGE v. Myrron (1831), 2 B. & Ad. 772; 
109 EK. R. 1332. 
Annotations :-—Retfd. Carr v. Roberts (1833), 5 B. . aoe 78; 

Wigsell v. School for Indigent Blind (1882), 8 Q. B. D. 357- 

800. In actions of tort.|——It is a general 
rule, that the ct. will not set aside a verdict, in an 
action for a tort, on account of the smallness of the 
damages.—MAURICET v. BRECKNOCK (1780), 2 
Doug. K. B. 509; 99 KE. R. 325. 
aes: :—~Refd. ‘Armitage v. Haloy (1843), 12 L. J. Q. B. 


801. Actions of replevin.]—- Brown ov. 
Ray, No. 657, ante. 

See, further, DISTRESS. 

802. Unless mistake apparent.]— The ct. 
will not set aside a verdict, & grant a new trial, 
on the ground of smallness of damages, unless in 
case of misconception of law, or of epreren 
mistake.—RENDALL v. HAYWARD (1839), 5 Bing. 
N. C. 424; 2 Arn. 14; 7 Scott, 407; 8 L. J.O.P. 
243 ; 132 K. R. 1162 ; sub nom. RUNDALL v. 


HAYWARD, 3 Jur. 363. 
Aan atone :—Apld. Forsdike v. Stone nee: L. a . Cc. P, 
































alvey v. Stanford Cod a: ts say B. 
* philli 8 v. South Western Ry. (1879), 4 3°: B . 406. 
Ba d. Armitage v. Haley (1843), 12 L. J. "3.3 . 323 ; Dae 


Tunaley (1 at 1C. B. 640; Kelly v. Sherlock (1866), 
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785 i. Mere ¢ ineuficient. } 
—A new trial should not granted on 
me sround ie ie spedeauacy of ohe 


amages.-—— » LTD. v, 
Bonp Cio1a), ASC. C. E PRB 518--AUS. 


785 ti, ——.]}-—-The ct. will not grant 
a new trial for smallness of damages 
ATKINS vw. THORNTON (1830), D Dra. 
LO 
———, }—~—D B d. CTER 0. 
‘kre | 1 (1840), (iee3-1900)” 1 Ont. 
Dig. 1915.—CAN. 


765 iv. ———.]— THORPE vo. GRIER | 


785 v. ———.] — Hopax1 
Brows (1847), 3 U. c R. i61--CAN. 
785 ———. }—SHIPMAN 
(1886), 8 5 C. P. 465.—CAN. peer 
MoApD 
pated 22 N. 8. N.S. Roo SAN i 


——,}—W 
1931}'3 3°W. W. R. 587. —CAN, 


1. ——— Delay.}—The ot. refused. to 
entertain a motion to increase the 
damages in dower where no point had 
wen toe GoD ihe ceed ee 

n: after 
the assizes at which the case was 


Ross 


v. BULMER, 


TERWILLEGER 
Gs4d, 1 hfe C. R. 21.—CAN. 
Uncontroverted evidence 
fen sum t value. }—Damages 
sum than the evidence 





Snes ew assess- 
oe ae LEON. v. PAWLING 
(833). 3 Oo. 8S. 17.—CA 
802 i. nless mistake apparent. 
—A new trial will sometimes be 
if it appears cleat to the ct. that the 
he damages or oe ee 
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8038. ——— Contingent damages -— No objection 
taken at trial.]—In trespass for breaking & entering 
pee dwelling-house, etc., defts. justified the 

reaking & entering as officers of the sheriff under 
a& ca. sa. against F., that for six months before the 
trespass F’. had resided in pltf.’s house; & that at 
the time of the trespasses defts. had good ground 
to suspect & believe, from the information of the 
attorney who sued out the writ, that F. was then 
in the house. At the trial the judge expressed his 
opinion that the plea afforded a defence ; but said 
he would direct the jury to assess damages, in case 
the ct. should be of a different opinion. The jury 
assessed the damages at one farthing :—Held: 
the plea afforded no defence; but that neither 
party having objected to the assessment of dam- 
ages, pltf. was not entitled to a new trial, on 
the ground of misdirection.—MoORRISH v. MURREY 
(1844), 13 M. & W. 52; 2 Dow. & L. 199; 1 New 
Pract. Cas. 27; 13 L. J. Ex. 261; 3 L. T. O. S. 
184; 153 EB. R. 22. 


Annotations :—Folld. Davis v. Falk (1847), 9 L. T. O. S. 50; 
Booth v. Clive (1851), 10 C. B. 827. 


804. -]}—Where the jury have 
found a verdict for deft., with leave given to plté. 
to enter a verdict for a sum at which his damages 
have been contingently assessed at the trial, the 
ct. will not afterwards grant a new trial in order 
that there may be a fresh assessment of damages, 
unless pltf.’s counsel has objected to such con- 
tingent assessment at the trial—BootTu v. CLIVE 
ee 10 C. B. 827; 20L. J.C. P.151; 188 E.R. 


Annotations :—Mentd. White v. Morris (1852), 11 C. B. 1015 ; 
Read v. Coker (1853), 13 G. B. 850; Arnold v. Hamel 
ou aoa 404; Hermann v. Seneschal (1862), 13 











805. ——— Though unreasonably small in opinion 
of court—Unless judge at trial dissatisfied.|—-Ginss 
v. TUNALEY, No. 669, ane. 

06. ———- No suggestion of jury being actuated 
by improper motives.|—The ct. refused, in an 
action for the negligent construction of a building, 
whereby it fell & injured pltf., to grant a new trial, 
on the ground that the jury had given merely 
nominal damages—there being no reason for 
supposing them to have been actuated by improper 
motives.—HOWARD v. BARNARD (1851), 11 C. B. 
653; 18 L. T. O. S. 63; 138 E. R. 631. 

807. ——.] — Harris v. Hunt (1850), 16 
L. T. O. S. 161. 

808. .]—The ct. refused to grant a rule for 
& new trial on the ground of the insufficiency of the 
damages where the jury had given only one 
farthing damages in an action of trespass for taking 
plitf. before a magistrate upon an unfounded charge 








805 i. _ Though unreasonably { action for 
small in opinion of court—Unless 
fudge at trial dissatisfied.}—Although 
there is no absolute rule invalidating 
@ verdict certified by the judge at the 
trial to be perverse, yet such certificate 
affords ground for setting aside the 
verdict when coupled with other cir- 
cumstances app in the report 
suggestive of perversity, such as the 
award of no al damages when not 
apparently warranted by the evidence, 

ough these circumstances would not | 222.—CAN 
per se, & in the absence of such a b 
certificate, be sufficient to disturb the 
verdict. — QUINLANE v. MURNANE 
(1885), 18 L. R. Ir. 53.—IR. it will 

m. —— Unless there are cial 


should not 








not 


$10,000 for 
obtained judgment in the Superior Ct. 
for $2,000, deft. appealed & tho judg- 
ment was reduce 
Held: the amount of damages awarded d 
by the trial judge in his discretion 
be interfered with by a 
ct. of appeal, unless clearly unreason- 
able & unsupported by the evidence, 
or if there be some error in law or fact 
or partiality on the part of the Jodger- 
CossETTE v. Dun (1890), 18 S. C. R. 


action for damages, the amount found 
by the jury is not an illusory amount, 
be set aside as inadequate | 8 


unless the ct. is affirmativel 
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of felony, merely because a question of character 
was involved.—Apps v. Day (1853), 14 C. B. 112; 
189 BH. R. 47. 
. 809. Whether rule confined to actions of 
slander.|—In case for negligent driving, with a 
plea of not guilty, where the jury found for pltf. 
with one farthing damages, although it was proved 
that his leg had been broken by the accident, the 
ct. granted a new trial on payment of costs. The 
rule that the ct. will not grant a new trial merely 
on account of the smallness of the damages does 
not extend to the case of a severe personal injury. 

The damages found by the jury are in truth no 
damages at all. The rule must be made absolute 
for a new trial on payment of costs. The rule that 
the ct. will not grant a new trial merely on account 
of the smallness of the damages, must be con- 
sidered as applying only to actions of slander 
(LORD DENMAN, U.J.).—ARMYTAGE v. HALEY 
(1843), 4 Q. B. 917; 7 Jur. 671; 114 E.R. 1143; 
sub nom. ARMITAGE v. HAYLEY, 1 Dav. & Mer. 
1389; 12L. J. Q. B. 323; 1L. T. O. 8. 312. 
Annotations :—Refd. Nichol v. Bestwick (1858), 28 L. J. Ex. 

4; Kelly v. Sherlock (1866), L. R. 1 Q. B. 686, 

810. Whetber rule applicable in cases of 
personal injuries.]—ARMYTAGE v. HALEy, No. 809, 














.}—In an action for injury by 
negligence of deft. the jury found a verdict for 
pltf., with 6d. damages, though it appeared that 
pltf, had paid £4 10s. for surgical attendance, 
rendcred necessary by the infury. The ct. granted 
a new trial.— Tipp v. DOUGLAS (1859), 32 L. T. O.S. 
279 ; sub nom. TEDD v. Dovuatas, 5 Jur. N.S. 1029. 
; ——.}]— PHILLIPS v. LONDON & 
SouTH-WESTERN Ry. Co., No. 784, ante. 

13.——-  ———.]—- Burrows v. LoNpdoNn 
a aaa OmniBus Co. (1894), 10 T. L. R. 298, 


814. ———- No misdirection.] —- K1NGsTon vv. 
ITAycHuRCH, No. 363, ante. 

‘ -]—In an action of slander, the 
under-sheriff, in answer to a question from the 
jury on executing a writ of inquiry, erroneously 
said, that any amount of damages would entitle 
pitf. to the costs; whereupun they gave las. 
damages :—Held; this was not such a mis- 
direction as would entitle the plaintiff to a new 
inquiry, or to have the damages increased to 408.— 
GRATER v. COLLARD (1838), 6 Dowl. 503; 1 Will. 
Woll. & H. 294; 2 Jur. 568. 

816. ——— Though verdict unsatisfactory—lIf 
founded on reason.|—In an action for not accept- 
ing goods pursuant to a contract, pltf.’s case was 
such that, if he got a verdict at all, he was entitled 


A PE tah, 











the event, viz. the event of the pltfs. 
recovering more than the amount of the 
first verdict.—Jonns v. McDOWELL 
(1854), 12 U. C. R. 214.—OAN. 


; -}—Where the dam- 
ages given were complained of as 
being too small, a new trial was 
granted with costs to abide the event, 
viz. the event of the pltfs. recover 
more than the amount of the firs 
verdict.—CRAIG v. CORCORAN (1865), 
24 U. C. R. 406.—CAN. 


e. —— New trial necessary on 
other grounds.)—Held : although a new 
trial would not have been granted for 
ness of damages on the first two 
counts, yet, as there must be a new 
trial on the last two counts, & as no 


damages 


below $2,000 :— 








satisfied 


circumstances & clear case is -}+— | that no reasonable proportion exists 
The ct. will not t anew trial at the | between that amount & the circum- | Sdditional ee ccna gnome’ 
instance of pitf. on account of the | stances of the case.—M‘ADOREY v. | thereby, justice heh agar ogee tA 
smaliness of the damages, except in | Huston (1905), 39 I. L. T. 148.—IR. greats Bipods r - Bg i besa 
very clear cases & under very pecullar co. —— New trial on terma.}— rae , (1879), ay OE 480. 
circumstances. —-McoDONALD ¥v. Mo- | where the damages given were com- C _ ’ oe : 
Donatp (1847), 4 U. C. R. 133.—CAN, lained of as being too small. a new : 

&, -~— -———,]}—The pitf. in an rial was granted with costa to abide 1.—— Dtecretion of court — 
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Sect. 4.—Review of assessmeni—new trial: Sub-sect. 
3, C. (a), (0), (0) & (d).) 


to £46. The jury found a verdict for pltf., damages 
le. The ct. expressed itself dissatisfied with the 
verdict, which was almost absurd, but declined 
to put ‘the parties to the expense of a new trial. 
In such cases, though a verdict may appear 
absurd, the ct. will not disturb it, if they can find 
any reason for the jury’s decision.—NICHOL v. 
7 alee (1858), 28 L. J. Ex. 4; 32 L. T. O. S. 


817. |—G. was charged with 
felony by B., & given into custody. Afterwards 
G. was tried’ & acquitted at the assizes, & then 
sued B. for false imprisonment. B. pleaded a 
justification, stating the circumstances as reason- 
able & probable cause that G. had committed 
felony; & the jury gave a verdict for pltf., 
damages 1s. :—Held: there was no ground for grant- 
ing @ new trial on account of the damages being 
too small, for juries are entitled in such cases, by a 
compromise, to express their opinions.—GARDNER 
v. Brey (1859), 23 J. P. 728. 

818. -]—Where a verdict which, in 
the opinion of the judge who tried the cause, 
ought to have been for deft., is found for pltf., 
with a farthing damages, the ct. will not, at the 
instance of pltf., set it aside & grant a new trial 
on the ground that if found for pltf. at all, the 
verdict ought to have been for more than nominal 
damages under the circumstances.—}TOLLAND v. 
GREAT WESTERN Ry. Co. (1863), 1 New wee 274, 

819. Where sufficient in opinion of judge 
at trial.|—-Moxon v. TOWNSHEND (MARQUIS) (1887), 
3 T. L. R. 392, ©. A. 

$20. --— Evidence as to damage slight or 
doubtful.]—In an action on a bailment for negli- 
gence, the evidence as to damage being slight or 
doubtful, a verdict for pltf. for nominal damages 
will not be set aside as necessarily absurd, un- 
reasonable, or inconsistent.—MosTyNn v. CoLrs 
(1862), 7 H. & N. 872; 31 L. J. Ex. 151; 10 W. R. 
355; 158 HE. R. 723. 


(b) Verdict arrived at by Compromise. 

821. Jury differing as to amount to be awarded 
—Splitting the difference.|—In an action on a bill of 
exchange for £50, deft. pleaded that certain goods 
were accepted by pitf. in satisfaction of the bill. 
There was conflicting evidence as to this fact, & 
the jury found a verdict for pltf., with £25 
damages :—Held: if this finding could have been 
accounted for only on the supposition that the 
jury, differing as to the verdict, by way of com- 
propuee among themselves, split the difference, 

eft. would be entitled to a new trial.—HALL v. 
Poyser (1845), 18 M. & W. 600; 14 L. J. Ex. 98; 
153 BH. R. 251. 

















Damages not assessed by a jury.}—- . 210. L. R. eae. O. W. R. 185; 


20. W. N. 567.— 





Damages 
shares ou the ie dara stock of a mining | 
co. unlisted & having no market value, | 
to which pitt. was entitled under a 
wit 


Upon nite eh co to a Div. Ct. the 





whisky rene brought an P aeuen 


produce of ee 


DAMAGES. 
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822. Jury evading issues submitted to them— 
Finding for plaintiff without substantial damages.|-— 
1. In actions of tort, where the jury have made a 
compromise, &, instead of deciding the issue of 
guilty or not guilt ity, have agreed to find for pltf. 
without substantial damages, or have evaded the 
duty of applying their minds to the consideration 
of the amount of damages, so that there has been 
no Baa assessment of them, the ct. will grant a new 
trial. 

2. In an action for a series of libels in a news- 

paper deft. pleaded not guilty, & gave notice under 

el Act, 1848 (c. 96), s. 1, of his intention to give 
in evidence in mitigation of damages an apology 
which he had offered to pltf. The libels were of a 
gross & offensive character, extending over a long 
period, but the conduct of pltf. afforded matter 
of mitigation. There was no proof of actual 
pecuniary damage; but the apology was tardy & 
meagre. The jury gave a verdict for pltf., with 
one farthing damages. On a rule for a new trial, 
on the ground that the damages were inadequate : 
—Held: it was a question for the jury what com- 
pensation in damages pltf. was entitled to, & the 
case not being within any exception to the general 
rule the ct. would not interfere—KELLY v. 
SHERLOCK (1866), L. R. 1 Q. B. 686; 7 B. & S. 
sae 35 L. J.Q. B. 209 ; 30J.P.805; 12 Jur. N.S. 
Annotations :—As to (1) Apld. Falvey v. Stanford fis 87 4), 


L. R.10 Q. B. 54. Refd. Cooke v. Brogden (1885), 1 T. L 
497. Generally, Mentd. Bryce v. Rusden (1886), 2 T. L. E 


823. -]—A new trial will be granted 
for inadequacy of damages in an action for slander 
where the smallness of the amount shows that the 

jury have made a compromise, & instead of 
deciding the issues submitted to them have agreed 
to find for pltf. for nominal damages one — 
FALvVEY v. STANFORD (1874), L. R. 10 Q. B. 54; 
44L.J.Q.B.7; 831 L. T. 677; 23 W. R. 162. 
See, also, No. 932, post. 
(c) Misconception of Point of Law. 

824. General rule.|J—RENDALL v. HAYWARD, 
No. 802, ante. 

825. |I—In an action for slander a new 
trial will not be granted on the ground that the 
damages were insufficient, unless there has been a 
mistake in point of law on the part of the presiding 
judge, or a mistake in the calculation of figures or 
reeouauct by the jury.—ForspIKE v. STONE 











(1868), L . BR. 3 C. a rod 37 L. J. C. P. 801; 18 

L. T. 722; 16 oe 

aeons *_"Distd. pips is aoa Western Ry. ne 9), 
D. 406. Menta. kali Co. ». Lawson 


1877), 
307 *h. 100; Barker v. Lowis & Peat, [1913)3 K. B.3 hh 

826, Wrongful admission of evidence by sheriff.] 
oe oan, v. ANDREWS (1740), Barnes, 448; 904 


steam tugs, their owners brought 
actions for salvage. The lord ordinary 
awarded £650 to the vag Sa & E350 to to 
the smaller tug. recl 

note the ct. inanoaeed. 1 


Co., 


k. Géneral rule.j—A verdict will 


the damages 
£100.—THOMSON | not be set aside on the ground 


oun 
contract deft., were asseased by t a public-house keeper for warded to the larg : 
a referee upon a reference at 40 conta interdict ainst the sale ot other but cefused a interiors wit the avatd 
a share, which was the highest price at ‘ whisky as of pursuer’s manufacture oF to ars smaller. a ook STEAM 
which shares of the oo. had been sold. | blending, & for £500 as damages o ac Co., LTD CORNFOOT (1900), 
It appeared that the ociroumstances | account of sales so made. The lord F. (Ct. ‘of Seas, ) ‘1060; 37 Sc. L. 
in regard to that sale were exceptional. | ordinary awarded £10 damages :— $04’: 8s.L 5.—SCOT. 
sige wate Ritaod et Ae Stas | Standort” vad aget ad 
w udulent conduc . 
share. rice obtained by deft. | produced the result’ whieh it wag | PART VII. SECT. 4, SUB-SECT. 3.— 

damages - uced by the ne tp e were | inj pursuer’s rary 
increased by the sum 1,600, the | should be assessed at 
ot. hol hat it should ‘aot as a jury 

fair sum, | Sess.) 1173.—Sc0 


& assess the damages a 
te into consideration the fact ofS & 
sale at a higher price of | 
by deft. OODALL ¥. CLARKE (1910), 


Co. v. DAILLY Ly (1887), 24 R. (Ct. of 


h—— -——— —, 


kA 
vessel having been rescued te tee 


that 
it is a compromise verdict if it can be 


justified upon au Fie A pr don pre- 


sented by the e re ae ae v. 
i Jone e Ry. Co. C1908), 36 N.B - R. 


Part VII.—Pieapine, Proor anp ASSESSMENT. 


(d) Misconduct, Mistakes, and Omissions of Jury. 

Verdict arrived at by compromise, see Sect. 4, 
sub-sect. 8, O. (b), ante. 

827. General rule.|—ForspIkp v. STone, No. 
825, ante. 

828. Mistake in point of law.|—WooDFORD vw. 
Eaves (1721), 1 Stra. 425; 93 E. R. 612. 


nnotations :-— . & Distd. Barker v. Dixie (1736), Lee 
“temp. Hard. mt Distd. Fayerman v. King (1828), 6 
L. J. O. S. B. 330. 

829. Costs considered In estimating damages.|— 
Where a jury have given very small damages, 
under the apparent erroneous notion that these 
will carry costs, it is no ground for setting aside 
their verdict. 7 

The subject of costs not being one which a jury 
are to take into their consideration, there is no 

ound for an appln. to this ct. (TINDAL, O.J.).— 

EARS v. GRIFFIN (1840), 1 Man. & G. 796; Drink- 
water, 2; 2 Scott, N. R. 15; 4 Jur. 1016; 133 
HK. R. 553. 

830. -]—The jury having found a verdict 
for £5 5s. in an action for a trifling assault, evidently 
acting upon information given to them by pltf.’s 
counsel that a verdict for less would not give pltf. 
her costs, the ct. granted a new trial without im- 
posing any terms. ; 

The question is whether in 





performing the 


PART VII. eet a SUB-SECT. 3.— 


qd). 831 if. 
828 i. Mistake in point of law.)— 
Where a cepued item, forming one 
distinct hea 
been improperly disallowed by the 
jury, the principle upon which the ct. 
refuses a new trial to the pltf., for 
smallness of damage does not apply. 





hat. the jury 
attention 


MADDOOK tv. GLass (1848), 5 - R. 
828 ii. .s—Where a trespass had of damax 





been proved which entitled pltf. to 


the ver 
some damages, & the jury havin the j 
found for deft., the ct. set the verdic 6 yu L 
aside, & ordered a now trial.—Cun- elements of the case: 


NINGHAM ¥ HADLEY (1865), 1 Old. 
530.—CAN. 


831 i. Omission to take all elements 
of damage into account—Personal 
injuries.}—Although it is unusual to 
interfere with a verdict of a j on 
the ground of inadequacy of the dam- 
ages found, still such verdicts are 
subject to the supervieion of the ct., 
& where the amount awarded be so 
small that it is evident the j must 
have overlooked some material element 
of damage in a case for pcrsonal 
injuries, a new trial will be nted.— 
CHURCH v. OTTAWA CiTy (1894), 25 


damages 


831 iv. 





claim, the c 
BLANCHFIELD Uv. 
I. L. pl ye 24.—IR. 


O. R. 298; 22 A. R. 348.—CAN. 


-—Upon applica- 
tion for a new trial on t. 





inadequate damages in the case of 
of pltf.’6 demand, has persone injuries, when it‘'is ovident 

has not given proper 
all the elements of pitf.’s 
claim, a new trial will b 
RYAN v. CANADIAN PaciFio Ry. Co., 
{1919] 2 WwW. Ww. R. 368.—CAN. 


. }—As to inadequac 

e the ct. will not interfere with 
ct unless it is satisfied that 
has omitted to consider some 








-}—Where the dam- 
ages awarded by a jury in an action 
for personal injuries are so insignificant 
as to lead to the irresistible conclusion 
that the jury omitted to take into 
account some of the heads of damage, 
y involved in pltf.’s 
rder a new trial.— 


which were proper 
> v. MURPHY (1912), 47 


i 
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function of awarding damages it is apparent that 
the jury have misconducted themselves. I think 
it is apparent they have (WILLIAMS, J.).—PooLE 
v. WHITCOMB (1862), 12 C. B. N.S.770; 3F. & B. 
Cae 6 L. T. 783; 10 W. R. 732; 142 E.R. 

881. Omission to take all elements of damage 
into account—Personal injuries.}|—PHILLIPS v. 
pal & SOUTH-WESTERN Ry. Co., No. 784, 
ante. 

832. -———- ———.|—-KARAVIAS _ v. 
[1917] W. N. 323, ©. A. 

833. Award of single instead of treble value.|— 
Where the jury, in an action of debt on 2 & 3 
Ed. 8, c. 13, which gives treble value for not setting 
out tithes, found damages which amounted only to 
the single value :—Held: the ct. could not amend 
_ postea by entering the verdict for the treble 
value. 

The statute requires that the treble value should 
be given by the jury. How can we supersede the 
office of the jury by amending the postea in a 
matter which exclusively falls under their con- 
sideration ? Wecannot amend the postea. There 
is nothing to show chat the jury have only found 
the single value (per CuURIAM).—SANDFORD v. 
oo SANDFORD v. CLARKE (1820), 2 Chit. 
351. 


CALLINICOS, 


831 v. -}—-At the trial of 
an action for serious personal injuries, 
caused by deft.’s negligence, deft. 
produced no witnesses, the jury 
assessed the damages at one shilling, 
& the judge did not express any dis- 
satisfaction with their finding; the 
majority of the ct. being of opinion, 
upon the evidence, that the amount of 
damages bore no reasonable propor- 
tion to the nature of the injuries, & 
inferring therefrom that the jury had 
not cstimated the damages at all :— 
Held: that the verdict: should be sect 
aside, & a new trial granted.— BEATTIE 
Vv. MOORE (1878), 2 L. Rk. Ir, 28.—IR. 


831 vi. ._-—A new trial 
granted, on the ground of the damages 
being too small, where the action was 
for a serious injury sustained by 
pitf., & alleged to have been caused by 
deft.’s negligence, & the jury found 
for pltf., but gave ls. damages. In 
such a case, where a real injury has 
been sustained, the jury is bound to 
consider the extent of the injury & 
to award damages which are reason- 
ably proportioned to it.—BALLOOK 
. ANSTICE (1902), 22 N. Z. L. R. 385.— 








e ground of 


6 granted.— 


the ct. mene 
e 


arrive at such conclusion were 
unreasonably small.—Mo- 
NIcoL v. BuRNS (P.) & Co., LTp. & 
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DANCING. 


See THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


DAY. 


See TIME. 


DEAD FREIGHT. 


See SHIPPING AND NAVIGATION. 


DEAF AND DUMB. 


See Epucation; EvipENoE; INFANTS AND CHILDREN. 


DEAN AND CHAPTER. 


See CORPORATIONS ; EccLesiastTicaL Law. 
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DEATH DUTIES. 


See Estate AND OTHER Deatu DUTIES. 


DEATH, PRESUMPTION OF. 


See CriminaAL LAw AND PROCEDURE; EVIDENCE; EXECUTORS AND ADMINISTRATORS ; 
WILLs ; and itttles passim. 
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DEBENTURES. 


See COMPANIES. 


DEBT, ACKNOWLEDGMENT OF. 


See EVIDENCE ; LIMITATION OF ACTIONS. 


DEBTOR AND CREDITOR. 


See BANKRUPTCY AND INSOLVENCY. 


DEBTORS ACT. 


See BANKRUPTCY AND INSOLVENCY. 


DEBTS, ASSIGNMENT OF. 


See CHOSES IN ACTION. 
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DEBTS, ATTACHMENT OF. 


See EXECUTION ; PRACTICE AND PROCEDURE. 


DECEIT. 


See MIsREPRESENTATION AND FRAUD. 


DECIDED CASES. 


See JUDGMENTS AND ORDERS. 
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DECLARATIONS, DYING. 


See CRIMINAL LAW AND PROCEDURE; EVIDENCE. 


DECLARATIONS, STATUTORY. 


See EvrDENCE. 


DEDICATION OF HIGHWAY. 


See Hiauways, STREETS AND BRIDGES. 
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DEEDS AND OTHER INSTRUMENTS. 
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SUB-SECT. 2. 

SuB-SECT. 8, CANCELLATION 4 ; 
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PART ITI. 


DEEDS AND OTHER INSTRUMENTS. 


SUB-sECT. 14. MISREPRESENTATION AND FRAUD. See MISREPRESENTATION AND FRAUD ; 


FRAUDULENT AND VOIDABLE CONVEYANCES. 
SuB-sEcT. 15. MISTAKE. See MISTAKE. 
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Sect. 9. RECTIFICATION. See EQUITY; Aeseaes: 
Secr. 10. EFFEcT oF CANCELLATION, RESCISSION AND Lass AND DESTRUCTION OF DEEDS 


Sect. 11. DISCHARGE OF CONTRACTS MADE BY DEEDS. See CONTRACT. 


PART II. INSTRUMENTS UNDER HAND-—NON TESTAMENTARY ° . e 


Sect. 1. IN GENERAL . ‘ ‘ ; P ‘ * ; ‘ , : ‘ 
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SUB-SECT. 1. ACKNOWLEDGMENTS. See LIMITATION OF ACTIONS. 
SuB-sEcT. 2. APPOINTMENTS . : ‘ : ‘ : ; ; ; . 
SuUB-SECT. 3. ASSIGNMENTS ‘ : é Z ‘ : ; ‘ ‘ 
SuB-sEcT. 4. Brnus OF EXCHANGE . 3 ; : : ; : . 
SuB-sEcT. 5. BILLs OF SALE 
SUB-SECT. 6. CONTRACTS . ; : : ; ‘ ‘ ‘ s ; ° 
SUB-sEcT. 7. GUARANTEE. Sce GUARANTEE. 
SUB-SECT. 8. NOTICES : ‘ - ° . ‘ : . . . ° 


SuB-sEcT. 9. RELEASES . , . ; . : : : : ; 
SuB-sEctT. 10. Trusts. See Trusts AND TRUSTEES; GIFTS; SETTLEMENTS. 


SEcT. 3. EXECUTION ‘ ; ‘ . ‘. : . ° . ‘ ‘ 
Sect. 4. ALTERATION AND epasenn é A ‘ ° ‘ ‘ ; ° ; ‘ 
Secr. 5. RECTIFICATION ON GROUND OF MISTAKE . : : : : ° ; ‘ 
Sect. 6. CANCELLATION : ‘ é ; ‘ : ‘ ‘. ‘ ° ; A 
INTERPRETATION OF DEEDS AND NON-TESTAMENTARY INSTRUMENTS 
Sect. 1. IN GENERAL . ‘ < - m : ‘ ;: ; : 
SEcT. 2. By WHOM OsnemuED=Jt UDGE OR JURY . ; ‘ ‘ ‘ ‘ 
Sect. 3. RULES OF CONSTRUCTION , ‘ F : 
SuB-sEcT. 1. SAME IN EQUITY AS AT LAW ‘ ‘ ; ; 
SuB-sEcT. 2. SAME FOR ALL DOCUMENTS AND INSTRUMENTS ‘ ‘ ; . , 
SuB-sEctT. 8. ACCORDING TO INTENTION OF PARTIES. . ‘ Z ; ° . 
A. In General . * ‘ , ‘ ; ; ‘ p ; : 
B. Ascertainment of Intention . ‘: ‘ F : ‘ : ‘ ; ° 
SuB-sect. 4. AGREEMENT CONSTRUED AS A WHOLE . ; ‘ ‘. . ‘ ° 
SusB-sEcT. 5. CONSTRUCTION IN ACCORDANCE WITH LAW . . ; ° ° ° 


SuB-sEctT. 6. CONSTRUCTION WITH REFERENCE 'TrO LAW AT DATE OF EXECUTION 


SUB-sECT. 7. EFFECT OF CONSTRUCTION OF ONE DOCUMENT ON CONSTRUCTION OF 


ANOTHER . ; : . ‘ ‘ ‘ 
Sus-sEcr. 8. MEANING OF WORDS . ‘ . . ; : ‘ ‘ . 
A. General Rules : ° : F ‘ ; ; ; 
B. When Literal Construction not Adopted . é ‘ ; ; ; . 
(a) By reason of Subject-Matter . . : ‘ ; 5 ‘ ‘ 
(b) By reason of Context. 
(c) If leading to Absurdity, Inconsistency, Inconvenience or Repugnancy 


C. Technical Words e ar ® e e e e ° ° ° - @ 


SuB-sECT. 9. VERBA GENERALIA RESTRINGUNTUR AD HABILITATEM REI VEL APTITUDINEM 


PERSONZ zi = 


185 


PAGB 


235 
235 
235 
236 
236 
236 


238 


239 


239 
241 


241 
241 
241 
241 
241 


241 
241 


242 
242 
242 
242 


242 


242 
243 
246 
246 
247 
249 
249 
255 
259 
263 
264 


264 
264 
264 
269 
2698 
269 
270 
271 


272 


186 Drrps aND OTHER INSTRUMENTS. 
Sup-sucr. 10. HJusDEM GENERIS RULE . ; j ; : ; ‘ Se 
A. In General . ; ‘ : ; ‘ ‘ : 
B. Application in Particular Instances : ‘ ° : 
Sus-secT. 11. VERBA RELATA HOC MAXIME OPERANTUR PER REVERENTIAM UT IN EIS 
INESSE VIDENTUR . ; : : : ‘ . 
SuB-sEcT, 12. AD PROXIMUM ANTECEDENS FIAT RELATIO NISI IMPEDIATUR sawimertl : 
SuB-sEcT. 13. FALSA DEMONSTRATIO NON NOCET : ; ‘ : ‘ 
A. Statement of Rule ; ; ‘ ; ; ‘ . 
B. Application of Rule : d : : ‘ ; ; 

(a) In General . : ; . : : ; : , : ‘ 

(6) Particular Instances A ; : : ; ‘ ‘ 
SuB-sectT. 14. NON ACCIPI DEBENT VERBA IN neonernkineai rye QU COMPETUNT 

IN LIMITATIONEM VERAM ‘ i _ , ‘ , ‘ ‘ 

Sus-secT. 15. OMNIA PRAESUMUNTUR RITE ESSE ACTA ; ‘ ; ‘ 

SUB-SECT. 16. CERTUM EST QUOD CERTUM REDDI POTEST . : ‘ ; 

Sup-sEct. 17. CONTEMPORANEA EXPOSITIO EST OPTIMA ET’FORTISSIMA IN LEGE . ‘ 

SuB-sEcT. 18. UT RES MAGIS VALEAT QUAM PEREAT ‘ P : ; , 

A. In General . Z ; ; ; 

B. Deeds operating as s Conveyance without ‘Appropriate Words : ‘ 

Sus-secr. 19. VERBA FORTIUS ACCIPIUNTUR CONTRA PROFERENTEM ; ; 
‘ A. Statement of Rule P : : ‘ ; 
B. Application and Qualifications of Rule ‘ ; ‘ ; 

(a) In General . ; : ‘ ‘ ‘ : 

(6) Particular Instances : : ; 

(c) Crown Grants ‘ ‘ ‘ 
Sun-sEcT. 20. EXPRESSUM FACIT CESSARE TACITUM . ‘ ; : : ‘ 
SuB-sECT. 21. EXPRESSIO UNIUS EST EXCLUSIO ALTERIUS , ‘ ‘ ‘ ° 
SuB-SECT. 22. EXPRESSIO EORUM QU TACITE INSUNT NIHIL OPERATUR : ‘ ; 
SUB-sECT. 28. MALA GRAMMATICA NON VITIAT CHARTAM , ‘: ‘ ‘ ‘ ; 
SuB-SECT. 24. REJECTION, SUPPLY AND TRANSPOSITION OF WoRDs, CLAUSES, ETC. . 
SuB-sEcT. 25. SEVERAL INSTRUMENTS . ‘ : ‘ ‘ A ‘ 

Sect. 4. ADMISSION OF EXTRINSIC EVIDENCE . . : : . 
Sus-sEcT. 1. To sHOW INTENTION OF PARTIES ; : ‘ : ‘ ; 
Sus-sEor. 2. To VARY OR CONTRADICT TERMS ; : ‘ ‘ ; 
Sus-sectT. 3. To ADD TERMS , ° . ; ‘ : - : ‘ ‘ : 
Sup-sEct. 4. To EXPLAIN AMBIGUITIES—PATENT AND LATENT , : ‘ A 
Sus-sect. 5. To EXPLAIN SURROUNDING CIRCUMSTANCES . : : . ; 
A. In General . : , : . . . ° . : ; : 
B. Particular Tnataniccs é ‘ : ‘ : : : ; 
SuB-secr. 6. To IDENTIFY PARTIES AND Sessnce Mw. : G . 
A. Parties ‘ ‘ ‘ 3 é ; : ‘ ‘ é 
B. Subject-Matter .. ‘ ; ‘ ‘ Z ; : 


Sus-skcr. 7. TO EXPLAIN PARTICULAR WORDS AND PHRASES 
Sup-secr. 8. EVIDENCE OF ACTS AND CONDUCT UNDER INSTRUMENT 


A. In General . P ; ‘ ‘ ; : : 
B. Ancient Documents ; ‘ ‘ : é ‘ 


SuB-sEcT. 9. EvIDENCE OF CUSTOM AND USAGE. See Guero’ AND USAGES. 


Sun-sect. 10. DocUMENT IN FOREIGN LANGUAGE ; 
Sus-sect. 11. In MATTERS PARTICULARLY RELATING TO CONTRACT 


A. To show whether Document or Documents Constitute Contract. 
B. To Connect Documents forming a Contract . 
C. To show that Contract was Executory—Escrow 
D. To prove Consideration : : : 
E. Evidence of Matters Prior to Contract . 

(a) Parol . : . : . . 

(6) Documentary ‘ , : . ; 


e e e s e ° 
e e e s e a 
dl ® 2 a e 

e 


PAGE 
273 


278 
276 


276 
277 
277 


277 
279 
279 
279 


283 
285 
286 
287 
287 


287 
290 
290 
290 
291 
291 
292 
295 


206 
297 
299 
300 
300 
300 


302 
302 
305 
312 
314 
317 
317 
319 
821 
321 
823 
825 
327 


327 
330 


331 
331 
831 
833 
334 
335 


338 
340 


DEEDS AND OTHER INSTRUMENTS. 


F. Evidence of Matters Subsequent to Contract . ‘ : : ‘ ‘ 
G. Evidence of Collateral Agreements . =a . . . ‘ ‘ : 
(a) Contradictory of Contract : : : : ’ ‘ . : 


(6) Non-Contradictory of Contract : : : ‘ 2 
H. In Actions for Specific Performance. See Spmcrric PERFORMANCE. 


Sus-sEcT. 12. To sHow MISTAKE, MISREPRESENTATION OR FRAUD. See MISTAKE ; 
REPRESENTATION AND FRAUD. 


SvuB-sEcT. 18. Of DATE . ‘ : : . i : ; ‘ 
Sect. 5. CORRECTION OF ERRORS By INTRINSIC EVIDENCE 3 ‘ : 
SUB-SEcT. 1. IN GENERAL ‘ ; 2 - ; ; : , 
SUB-SECT. 2. REJECTION, SUPPLY AND TRANSPOSITION OF Worps AND OLAUSBES, 
A. Rejection . : : ‘ ; : : ; ‘ . : . 
(a) Repugnancy ; ; ‘ , ‘ : 
(6) As Surplusage or for Insensibility ; i ‘ ; 
B. Supply ‘ . : : : : ‘ ‘ : . 
O. Transposition , 3 : ‘ ; ; ‘ : i : 
SuB-SEcT. 3. REFERENCE TO COLLATERAL DOCUMENTS AND COUNTER PARTS ‘ 
SuB-sEct. 4. DOCUMENTS PARTLY PRINTED AND PARTLY WRITTEN . ‘ 
SUB-SEcT. 5. MISTAKE. See MISTAKE. 
SECT. 6. DaTE e e e e e ° e e e e e e e ® 
Sect. 7. WHEN INSTRUMENT IS VOID FOR UNCERTAINTY. : ‘ ‘ 
SUB-SEOT. 1. UNCERTAINTY REMOVABLE BY ELECTION , : ; ‘ ‘ 
A. When Election may be made. : : . . . : . : 
(a) In General : ; : 7 : . 
(b) Crown Grants . ‘ ‘ : . ‘ : j P ; 
B. Who may Elect. ; : . ‘ , ; F : . ; 
C. Time of Election e e ? e ® e e * ® * 6 
SuB-SEcT. 2. FINALLY UNINTELLIGIBLE OR DOUBTFUL . : ‘ 
Suct. 8. RECITALS : , ; ; 5 : ; ; ; , ‘ . 
SUB-SECT. 1. VARIANCE BETWEEN RECITALS AND OPERATIVE PART 
A. Where Operative Part Clear . : 


(2) General Rule ; : ; , : : : . ; 
(b) Application of Rule ‘ : ; ; . ‘ 
B. Where Operative Part Ambiguous . ‘ : ‘ : . ° 


(a) General Rule ; ; ; a} ; ; . ; 

(b) Application of Rule ; ‘ ‘ ‘ , : ° ‘; 
SUB-SECT. 2. MISRECITALS : 5 ‘ 
SuB-SECT. RECITALS OPERATING AS Gover a A ; : ; ; 


3. 
SuB-SEcT. 4. RECITAL AS EXECUTION OF POWER. Sce POWERS. 
SuB-SECT. 5. RECITALS AS ESTOPPEL. See ESTOPPEL. 
6 


Con- 


SuB-sEcT. 6. RELEASES AND POWERS OF ATTORNEY. See AGENCY; BONDS; 
TRACT; REAL PROPERTY AND CHATTELS REAL; TRUSTS AND TRUSTEES. 
Secr. 9. REcErIPT CLAUSE-——SUFFICIENCY OF DISCHARGE . ; ‘ ‘ ‘ ‘ 
SusB-sEcT. 1. BEFORE CONVEYANCING AcT, 1881 : , ; ‘ 


A. At Common Law . F : ‘ ; ; : ‘ ‘ 
B. In Equity . : ; : 


SuB-SEctr. 2. SINCE CONVEYANCING nee: 1881 . ‘ ; : ‘ 


Sect. 10. Tux Property CONVEYED. , *, : ‘ : ; ‘ : 
SuB-sEcT. 1. THE PARCELS. é 
A. In General . . : 
B. Falsa demonstratio non “‘nocet ; ; . os 
©. Non accipi debent verba in demonstrationem falsam qua competunt in limita- 
tionem veram . ase ; ; : ; : ‘. . 


D. Boundaries . 2 ‘ ; : : : : ; : . : 
E. Plans e . e e e e e e ° ° e « - 
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PART IV. COVENANTS AND PROVISOES , 
Srer. 1. COVENANTS ‘ ‘ 


Sect. 11. Tot HABENDUM 


SubB-sEcT. 5. VARIANCE BETWEEN HABENDUM AND REDDENDUM 


SEctT. 2. PROVISOES ; 7 ; ; ‘ 


DEEDS AND OTHER INSTRUMENTS. 


Sus-skcT. 2. GENERAL WoRDS OF DESCRIPTION , Z : : 


A. In Grants of Realty Generally . ° ° 
B. In Assignments of Personal Property Chattels, “ete. : : ; 
©. Words Conveying Appurtenances . ° ° 
D. Words qualifying Extent of Property granted or demised. : 


E. Words Granting or Conveying Easements. See EASEMENTS AND " PRogrTs 


PRENDRE. 

SuB-sEcT. 3. PARTICULAR WORDS . ‘ ; : , ‘ ‘ ° 
Sus-secr. 4. CROWN GRANTS . ; 
SuB-sEct. 5. GRANTS, LEASES, ETC. OF Trees . 
SuB-sEcT. 6. EXCEPTIONS AND RESERVATIONS . 

A. In General . ; ; : ‘ , ; ; : 

B. Particular Tnatanees : 2 : : ; ; ; 
SuB-sEcT. 7. THE ‘‘ ALL Estate ”’ Gerda ; ; ; ; ‘ ; 


SUB-sSECT. 1. NATURE AND eencane OF 
SuB-SECT. 2. WHERE GRANTEE DIFFERS IN PREMISES AND ’ SABENDUM 
SuB-sEcT. 3. EFFECT OF OMISSIONS IN PREMISES ; 
SuB-sEcT. 4. LIMITATIONS IN PREMISES AND HABENDUM . 


Sup-secr. 1. IN GENERAL 
SuB-sSEcT. 2. WHAT CONSTITUTES A CovEniun 

A. Form of Words . : 

B. Recitals amounting to Covenants : : ; ; 
Sus-sEecr. 3. NECESSITY FOR AND EFFECT OF BEING UNDER SEAL 
SuB-sECT. 4. PARTIES : 

SuB-sEcT. 5. VALIDITY OF CoveNANTs 

SuB-sSECT. 6. PERFORMANCE OR BREACH : ; 
Sus-sEcT. 7. COVENANTS ARISING BY HoveinuenoN IeLED CovENANTS. 
SUB-SECT. 8. COVENANTS IN LAW 

A. In General . , 

B. In Conveyances of Land. See MORTGAGE ; SALE oF LAND 

C. In Leases. See LANDLORD AND TENANT. 

Sus-sEectT. 9. ABSOLUTE AND QUALIFIED COVENANTS. 


A. In General . : . 
B. Extent of Qualification ; 2 ; ‘ . ; 
(a) Covenants having same Objects ; . : : . ; 
(6) Covenants having different Crane 
OC. Qualification by Recital : ‘ 
Sus-sEcT. 10. SEVERAL, JOINT AND JOINT AND saves Bove 
SvuB-sEcT. 11. DEPENDENT AND INDEPENDENT COVENANTS 
Susp-sEcT. 12. COVENANTS WITH A PENALTY  , : F 
SuB-sEcT. 18. COVENANTS OPERATING BY WAY OF AaStGNEENES OR Reveian 
SuB-secr. 14. ENFORCEMENT OF COVENANTS 
Sup-sectT. 15. DISCHARGE OF COVENANTS. 
Sup-sEcT. 16. PARTICULAR COVENANTS . : 


PART V. STAMP DUTIES. See REVENUE. 
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Part I.—DEeEps. 


Bankers’ 


Books and 
Banking Documents See BANKERS AND BANK- 
ING ; EVIDENCE. 
Bills of Sale . : » BILLS oF SALE. 
Bonds . ; : »» DONDS. 
Contracts ‘ ; 197 BUILDING CONTRACTS, 
ENGINEERS AND 
ARCHITECTS; CoN- 
TRACT. 
Covenants running 
with the Land ; », LANDLORD AND TEN 
ANT; REAL PRO- 
PERTY AND CHAT- 
TELS REAL. 
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Deeds of Arrange- 
ment . , . See BANKRUPTCY AND IN- 
SOLVENCY. 
Documentary Evi- 
dence . : , »9 EVIDENCE. 
Negotiable Instru- 
ments : : » BILLS OF EXCHANGE, 


PROMISSORY NOTES 
AND NEGOTIABLE 
INSTRUMENTS. 
REAL PROPERTY AND 
CHATTELS REAL. 


Registration of Deeds ‘ 


Shipping Documents » SHIPPING AND NAvI- 
GATION. 
Testimentary Docu- 
ments : ‘ »» WILLS. 


NotTe.— Under this title documents of a non-lestamentary character are treated generally. For deeds - 
and instruments of a particular nature, sze titles passim. 


Part |—\Deeds. 


Sect. 1.—DEFINITION, ENUMERATION AND 
EFFECT. 


1. Definition.|—Prisoner altered the name of a 
person ordained so as to change it to his own & 
made other alterations in Letters of Orders signed, 
sealed & issued under his episcopal seal by the 
Bishop of Bath & Wells :—Held: such document 
was not a deed within Forgery Act, 1861 (c. 98), 
s. 20, & therefore prisoner could not be convicted 
of felony under that sect. 

In some of the definitions given a deed is des- 
cribed as being something of the nature of a con- 
tract. But the term is clearly not confined to 
contracts. A charter of feoffment, for instance, 
is a deed ; so is a gift or grant, a power of attorncy, 
@ release, or a disclaimer. I would go further & 
say that any instrument delivered as a deed, & 
which either itself passes an interest or property, 
or is in affirmance or confirmation of something 
whereby an interest or property passes, is a deed. 
Many documents under seal are not deeds; for 
instance, an award, though sealed. Again, a will 
is often under seal. So is a certificate of magis- 
trates, a certificate of admission to the College of 
Physicians, or to other learned bodies. So is a 
share certificate. Yet it can hardly be said that 
all these are deeds. The probate of a will is very 
similar; it is given under the seal, formerly of 
the ordinary, now of the College of Probate. It 
is a certificate of the will having been proved & 
administration granted; but I never heard it 
suggested that that is a deed. I think, then, 





that a letter of orders is not a deed (Boviiu, 0.J.).—~ 
R. v. Morton (1873), L. R. 2 C. C. R. 22; 42 
lL. J. M. C. 58; 28 L. T. 452; 37 J. P. 5681; 21 
W. R. 629; 12 Cox, C. ©. 456, C. C. R. 


Annotations :—Mentd. Christchurch Gas Co. v. a Kelly (1887), 
3T. L. R. 634; R. v. Riloy, [1896] 1 Q. B. 


2. What amounts to a deed — " Whether 
actual transfer of instrument necessary.]—An in- 
strument under seal contained a covenant with 
trustees that the covenantor in his lifetime or his 
exors. within twelve months after his decease would 
invest £60,000 in the names of trustees upon 
charitable trusts. It was executed by the cove- 
nantor but was not communicated to the trustees : 
—Held: it was a deed, whether it was also testa- 
mentary or not. 

The instrument has all the requisites of a deed ; 
it is in the form of an indenture, it is sealed & 
delivered by the covenantor in the presence of the 
attesting witness, & the collateral circumstance, 
that it has been kept in the possession of the cove- 
nantor, does not render it less a deed (WIGHTMAN, 
J.).—ALEXANDER v. BRAME (1855), 7 De G. M. & 
G. 525; 3 Kq. Hep. 919; 25 L. T. O. S. 298; 1 
Jur. N. 8. 1032 3 W. R. 642; 44 KH. R. 205, 
L. JJ.3; revsed. on ‘other grounds, sub nom. JEFFRIES 


v. poorer nieces 1860), 8 H. L. Cas. 594, H. L. 
Annotat Patch v eho (1862), 2 Drew. & Sm 
i | me entd. Marsh v. a G. (1860), 3 L. T. 615; Richards 
aries ode Niches aay S. 69; Brook’ v. Badle 
(i867) ioe: Coleman ». Lianol Ry. & Doc 
G8er), 1 17 L. T. 86; Fox v. Lownds etek L. ae 19 Hq. 
453; Re Robson, Emley ». Davidson (18 81), 1 9 Ch. 
156; Cotton v. Imperial & Foreign Agency & fa vegement 
Corpn., (1892) '3 Ch. 454. 





malittes of a deed.}—A receipt in- | Hurrey v. BanK or New SOvuTH 
PART I. SECT. 1. dorsed on Fo els acento with | Wana (1883), TN. ZL. B.C, A, 116. 
a. What amounts to a _  deed-— | the formalities required in the case ofa | —N.Z. 


Whether a receipt executed with for- | deed is 


not necessarily a 


deed.— 
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Seot. 1.—Definition, enumeration and effect. Sect. 2: 
Sub-sects. 1 & 3. Sect. 3: Sub-sect. 1, A.] 


38. ——- Whether instrument a deed although 
under seal—General rule.)—R. v. Morton, No. 


1, ante. 

4. ——. Not an award.|—Dop & HERBERT 
(1655), Sty. 459; 82 EH. R. 861. 

See, also, ARBITRATION, Vol. II., pp. 466, 467, 
Nos. 1114-1116, 1120. 
Power of attorney.|—A power 
of attorney under seal to transfer stock in the 
public funds is a deed, & the uttering of such a 
power of attorney, knowing it to be forged, is an 
uttering of a forged deed within Perjury Act, 
1728 (c. 25), s. 1, & is a capital offence under that 
statute.—R. vw. FAUNTLEROY (1824), 2 Bing. 413; 
10. & P. 421; 1 Mood. C. 0.52; 10 Moore, C. P.1; 
3L. J.0. 8. K. B. ee 130 i. R. 365 


Annotations: Befd. Mather (1830), 1 Mood. C. C. 
291; R. v. Morton Beary ae L. J. M. C. 58. 


6. Not cence to use patented 
article.|—Sembie: a licence, under seal, to use a 
patented article, does not require a stamp. 

The instrument is not a deed; it does not pur- 
port to be sealed & delivered as a deed; it rather 
resembles an,award, or a warrant of a magistrate, 
which though under seal, are not deeds (PARKE, B.). 
—CHANTER v. JOHNSON (1845), 14 M. & W. 408; 
14 L. Js Ex. 289; 153 EH. R. 534. 

Not agreement by company signed 
by ‘directors. — An agreement was signed by 
three directors, on behalf of a co., & by defts., & 
also sealed with the co.’s seal -— HE eld: the seal 
was only a statutory authentication of the contract, 
& the instrument declared on was therefore not a 
deed, & consequently the agreement might be 
rescinded by parol.—SoLvENncy MuTuAL GUARAN- 
TRE Oo. v. FROANE (1861), 711. & N.5; 311. J. Ex. 
193; 7 Jur. N.S. 8099; 158 F. R. 369. 

‘Annotation :-—Mentd. Re polvencs Mutual Guarantee Co., 

Hawthorne's Case (1862), 6 L 

8. Not letters of ordination.]—R. Vv. 
Morton, No. 1, ante. 

Effect of—Estoppel. —Sce ESTOPPEL. 

—— Deed obtained by fraud.J|—See MIsREPRE- 
SENTATION & FRAUD; HSTOPPEL. 

—— Mistake.|—See EsToprEL; MISTAKE. 

—— Deed executed under duress.|——-See Con- 
TRACT, Vol. XII., Part III., Sect. 3, sub-sect. 2; 
ESTOPPEL ; FRAUDULENT & VOIDABLE CON- 
VEYANCES. 

~——-—- Deed executed by infant.]—See Inrants & 
CHILDREN. 

—— Deed executed by lunatic.]—See LUNATICS 
& PERSONS OF UNSOUND MIND. 

——~—- Deed executed by married woman.]—Sec 
ESTOPPEL; HusBAND & WIFE. 

ee Deed executed by corporation.]|—Sce Ks- 
TOPPEL 3; CORPORATIONS, Vol. XIII., pp. 354-369, 
Nos. 922-1008. 

——— Illegality of object.)—See Conrracr, Vol. 
XII., Part VI.; ESTOPPEL. ° 


























Sxcr. 2.—CONSIDERATION. 
SuB-sEcT. 1.—IN GENERAL. 


9. Whether consideration essential.]-—An acknow- 
ledgment of satisfaction by deed*‘is a good bar, 


Drzps anp OTuEr INSTRUMENTS. 


without anything received.—PINNEL’S CAs» (1808), 
5 Co. Rep. 117a; 77 E. R. 237; eub nom. PENNY ‘ 


v, OORB, apa K. B. 877. 
bg eee (1804), 5 East, 230; 


eels: -——Refd. Fitch v 
Magnus (1809), 1 1 East, 390; Sibree v. Tripp 
ag 15 M. & 23; Foakes v. Beer (1884), 9 hop: Cas, 


age oe any 1 Et fos Myoung rae ay raad 
wa 6 wu 
eo sas 5 Mod. Rep. 86; Nettervill (1725) ; 
fats Fit Sere Gs | a 
avon ra) } > Webb v. Weatherby 


2; De Wolf v. Bevan (1844), 3 
M. W. 16 . Clark ie 3 Exch. 
Bidder v. Bridges (1887), 37 Ch. D. 406 Titinewood v. 

Underwood (1894), 70 L. T. 390. 

10. -.]—-Where there are several conaidera- 
tions mentioned in a deed, though one is bad, the 
deed is good for the rest, unless where the deed is 
pen dered void by Act of Parliament. 

A deed is open to the objection of being founded 
on a bad consideration, but I doubt whether it is 
open to the objection of want of a good considera- 
tion (LE BLANC, J.).—BUuUNN v. Guy (1803), 4 East, 
190; 1 Smith, K. B. 1; 102 HE. R. 803. 
‘Annotations :—Mentd. Bozon ». eperlon 2518), at AE 





Hughes v. Statham Tat ae 

Hornor v. Graves (1831), 9 L. yo 192; Hitch- 
cock v, Coker (1837), 6 6 Ad. nee Rice Broctor e- Sargent 
(1840), 2 Scott, N. R. 289; hittake wee Howe. 1841), 
3 Beav. 383 ; Thornbury », sfiovil (1842), 1 &C.C 

554; Mallan w: Prcatag 43), 11M. & W. Ye. . ce v. 


Price (1845), 9 Jur. oy er esr v. Holt t (1865), 2 X K, - : 
66; Mumford v. Get. (1859), 


Spe v. — Nordenfelt Guns - oman inion oe? i 


11. ——.] de party cannot avoid his own 
voluntary deed, although: he may his own voluntary 
romise (ABBOTT, C.J.).—Inons v. SMALLPIECE 

(1819), 2 B. & Ald. 551; 106 KE. R. 467. 

Annotations :—Refd. Lunn v Thornton (1845), 1 C. B. 379 ; 
Ward v. Audland (1847), 1 . & W. 862; Doe d., Seeb- 
kristo v. East India Co. tase 6), 10 Moo. P. C. CG. 
Douglas v. Douglas (1869), ie . T. 127, Menta. Rooved 
fi ker bg ala 5 are N. 1 6; Langton 

49), are, 549; Gale v. Baruell 2 Nera 7 Q. B : 

Nomicusel v. 58). 3 L. ero) 8 L. T. O. 339 ; Barton 

v. Gainer 1858), 3 0. S. 237; Winter &. Winter 
: Re Harcourt, Danby v. Tuer 

>; ke Ridgway y, kz p. Ri 

; reer z Moore (1880) woe 

Q. B. D. Kilpin v. Ratley, {18 at Ge ’ Re 

Stoneham, stoncham vo. Stoneham, 1919) Ch. 449. 

12. Express covenant under seal.}] —- An 
express covenant shall bind to performance. 

The distinction between implied covenants by 
operation of law & express covenants, is, that 
express covenants are taken more strictly. A man 
may, without consideration, enter into an express 
covenant under hand & seal (LORD MANSFIELD, 
C.J.).—SHUBRICK v. SALMOND (1765), 3 Burr. 
1637; 97 HE. R. 1022. 

Annotations : -—Refd. eee oe are TAR 8L. J.C. P. 
236: Moel Tryvan p Co. v. Weir, (1910] 2 K. B. 844. 

Mentd. Harper v. MCarthy (1806), 2 Bos. & P. NR. 258. 
18. ]—The covenant being under 

seal requires ue consideration to make it binding 

(SHADWELL, V.-C.).—CLOUGH v. LAMBERT (1839), 

10 Sim. 174; 3 Jur. 672; 59 E. R. 579. 

Sa rahe i Reld. Fletcher v. Fletchor (1844), 4 Hare, A 

dish Browne's Settlmt. Trusts, Horner v. Raw. 

(To16), ‘61 dead o. 27. Mentd. Wilson v. Wilson dgasy, 


14. ——~- Deed of compromise.|—A deed entered 
into by parties apprized of their rights, in 
order to put an end to a suit, although upon in- 
adequate consideration, shall not be set aside.— 
STEPHENS v. BATEMAN (LORD) (1778), 1 Bro. C. C. 
22; 28 E. R. 962, L. O. 

15. Enforcement in equity.}] — A deed 
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inten dismissed. 
to his natural son ; Beat. 576.—IR. 


in the conveyance :—Held;: the ct. 


would not supply such defect because {| Je 

eration either Mg 

able or meritorious; the bill must be 
—BLAKE v. BLAKE, 


& consid 


16 i. Validty of consideration—May 


ed. }—Altho rh @ valuable 
eenaaere on be sp 1 in a deed, 
it is a question for the’ jury wocee 
such same consideration is real 

fictitious.— Dox BaBLow v. Har. 


(1817) a 
FIELD (1843), 3 Kerr. 122.—CAN. 


Part ].—Dgrxps. 


which, on the face of it, does not show a fair & 
reasonable consideration cannot be supported in 
equity. An inadequate money consideration can- 
not be combined with a consideration of ‘‘ natural 
love & affection ’’ for the porsooe of supporting a 
deed.— HvuauHss v. SEANOR (1869), 18 W. R. 108; 

on appeal (1870), 18 W. R. lige, L. ©. 

In settlements.|—See SETTLEMENTS. 

16. Validity of consideration — May be chal- 
lenged.|—-BUNN v. Guy, No. 10, ante. 

47. Effect of failure of consideration — Total 
failure.|— Where deft. covenants by deed, reciting 
a consideration, to pay an annual sum to pltf., the 
covenant is good, though the consideration appears 
to be void.—May v. TRYE (1677), Freem. K. B. 
447; 89 E. R. 334; sub nom. MAYHUR v. Try, 
3 Keb. 764 ; sub nom. MAYSHEW v. TRY, 3 Keb. 780. 

18. -]—When a deed contains several 
independent covenants some of which are illegal 
& void, the others may nevertheless be enforced. 

The failure of consideration is nothing in the 
case of a contract under seal (PARKE, B.).——WALLIS 
v. Day (1837), 2 M. & W. 273; Murp. & H. 22; 
6.L. J. Hx. 92;1 Jur. 73; 150 BH. R. 759. 
Annotations :—Mentd. Allsopp ». Phen terot fs tas L. R. 

15 Hq. 59; Rousillon v. Rousillon (1880), 1 351 

Davies 0. Davies 1887), 36 Ch. D. 359; 

Guns & Ammunition Co. v.  Nordentelt, {1893] 1 Ch. 630; 

Pine v. Stevens od iy TL. Ro 3253 McEllistrim 

Figtaie Geary: Nigott Co-op. Oe aitaeal & Dairy Soc., 

19. —— Partial failure.|—BuNN v. Guy, No. 10, 
ante. 

20. J —WALLIS v. Day, No. 18, ante. 

21. Sufficiency of consideration — Whether 
monetary consideration essential.|——A bargain & 
sale ‘‘ for divers causes & considerations ’”’ without 
money, is not good, though it be recited that the 
bargainee was bound by recognizance for the bar- 
gainor.— WARD v. LAMBERT (1595), Cro. Eliz. 394 ; 
78 EB. R. 639. 

Annotation :—Mentd. Foster v. Foster (1662), 1 Keb. $19. 

22. Voluntary covenant.] — A voluntary 
covenant is sufficient to support a creditor’s suit 
against the representatives of the covenantor.— 
WATSON v. PARKER (1843), 6 Beav. 283; 12 
L. J. Ch. 2213; 7 Jur. 148; 49 E. R. 835; sub- 
sequent proceedings (1846), 1 Coop. temp. Cott. 54. 


aancution :~-Mentd. Drake v. Drake (No. 1) (1858), 25 
Beav. 641. 
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5s. :-—Held: the conveyance being | 3 Ir. L. 
impeached it was competent to show 
the existence of considcration other b. 





than wit? 6s. expressed.— Bank oF | value with property 
TORO vw. Eoc.Lges pee 10 Cc. P. 
82> itd. 2. & A. 53.—CAN, 


17 i. Effect of pues of considera- 


tion—Tot heah alk yee an instru- 
ment which should be registered was Sat per Sona fide 
deprived of ita value as a wiethomgy Mit (1846), 3 Kerr. 272.—CAN. 


one party's zorueel to register 
Held: it was no longer a sufficient 
consideration to bind the other party.— | may 
jaa v. WaDE (1829), 2 Nfid. L. R. 


21 i. Sufficiency of consideration — CKMAN v 
monet considerat 


Whether ay ation essen- 
tial.}—To constitute a valuable con- 
a ceretson to support a deed, it is not 

that: it packer ll be - money 
conalderstion 


.—CROCKF EQuit- 
ABLE INSURANCE Co. (1863), 5 white 651. 
—CAN. 
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absence occa. 
man executed 


in the grantor, 





Sy tah 


an assigninent of the equity of redemp- 
ee8.— ORR vt. 
Ree. Ist ser. 230.—IR. 


Whether necessity of cqual 


order to constitute a valuable con- 
sideration to support a conveyance, it 
is not necessary that the money paid 
should be of equal value with the 
. provided the trans- 
de.—PAYSON v. GOOD 


for a deed, can onl 
° autor or mnone cla. 
NORTH Boren INSURANCE {. 
Go. (1870), 2 Han, 235.—CAN. 
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by own act.)—A 
his son-in-law 


to 
deed of his farm, subject to & life estate 
in consideration of the 
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28. ——— Inadequate money consideration—Com- 
bined with natural love & affection.|—Huauzs v. 
SEANOR, No. 15, ante. 


* 


SuB-sSECT. 2.—VOLUNTARY PROMISES AND CON- 
VEYANCES. 

See SETTLEMENTS; SPECIFIC PERFORMANCE; 
Trusts & TRUSTEES. 

Voluntary assignments.|—-See CHosrEs IN ACTION, 
Vol. VIII., ae a 457, Nos. 288-298, & pp. 496— 
500, Nos. 61 
Under 13 “rliz, c. 5.|}—See FRAUDULENT & 
VOIDABLE CONVEYANCES. 

Conveyance of land without consideration.|]—- 
See REAL PROPERTY & CHATTELS REAL. 





Sect. 3.— WHEN A DEED IS NECESSARY, 
Sus-secr. 1.—AtT Common LAw. 
A. In General. 
24. Assignment of right created by deed.]— 


LINCOLN COLLEGE’S CASE (1595), 3 Co. Rep. 53 a ; 
78 KH. R. 757. 


Annotations :-—F.eld. Noke v. Awder (1595), aa ae 373: 

Re ry wi 8 Patents, Stewart r. 18), He bets 1 Ch. Lote 
Mentd. Denny v. Lemman (161 oO Spir 

Bence (1634), Cro. Car. 368; aay ya (6 gD), 0 : 

Bridg. 122; Bouls v. Horton (1672), nm K. 56; 

Wakeman v. Blackwell pee 1 alogs Hop. 211 218 : : Witlioen: 

. London 


son v. Hancock (1676), 1 d. pee R. 
Bp. (1693), 1 Show. 441; Smith v yndad (1705), 2 (Balk. 
eee cae ne Ol v. Oh age (1757), 1 Burr, 60; Wolferstan 
(1763), 2 Wils. 174; Malins v. Rresman 
(1838), 6 Scott, 187: Gosling v. Veley (1850),1 14. 7T. 0.8. 
526: Crofts v. "Middicton (1856), 8 De G. M. & G: 192. 


25. Contract by instrument under seal.|—(1) If 
a contract is required to be by instrument under 
seal, if must be intended that it) should be by deed 
(PARKE, B.). 

(2) An instrument which has a blank in it, 
which prevents it from having any operation when 
it is sealed & delivered, cannot become a valid 
deed by being afterwards filled up (PARKE, B.). 

(3) There is no case which shows that an instru- 
ment which, when executed is incapable of having 
any operation & is no deed can afterwards become 
a deed by being completed & delivered by a 


er ree rere cee LR HL PE RE RL RAR ee Nett SEE ERS EA SRI malt nly Pe 


it, the ct. declined to cancel the trans- 
action.—-CAMERON vv. SUTHKRLAND 
(1870), 17 Gr. 286.—CAN. 

e. Onus probandi.}—An ace 
tion of Pi pee was brought by a 
son for land which his father had 
deeded to him. The consideration 
named in the deed was $400, but it was 
admitted that this amount had not 
es eke aid. Tho judge instructed the 

that as the deed acknowledged the 
payment of the consideration money 
he burden of provi want of con- 


DuFFY (1830), 





conveyed, }—In 


©. Absence of consideration — Who | sideration was on deft. :—Held: ene 
up.+—Want of consideration | Instruction to the jury” wa AS likely, to 
be foes eb ED b the SE a OAK v, HARVEY (1888), 
er 


Whether pitta mentioned tr 
deed conclusive evidence.}—The amount 
mentioned in @ conveyance as the 
consideration money is not conclusive 
evidence of the truc consideration in 
favour of vendor.—SHANK v. COULT- 
HARD (1872), 19 Gr. 324.—CAN, 


& 


ntce’s agreeing to assist the grantor 
24 i, — a ee ee working the place during hia life, | PART I. SECT. 8, SUB-SECT. 1.—A. 
t whereby h eq | &,to indemnify him against certain 24 1. Assignment of right created oy 
land bo Ne eon eae an Unt Choate | mtges. The father-in-law filed a bill | decd.}—Deft., owner ip fee, conveyed 
lan Ms son, |" on account of natural | +o get aside the deed on the ground that | to D. D. then leased to pltt., & after- 
half’ Parag sr ae one- | the conveyance ly mentioned | wards, by writing, without deed, 


emand the 
Held : valuable consideration.—L EOH 


v. Leuon (1865), 11 Gr. 572.—CAN. 
—— ——,}—No i 


21 ii. ary 
consideration is necessary to support 


eration, 
considération was not in 


as it a eine 
mended @ writing, & 


voluntarily preferred to 


assigned to deft. all the rent to become 


due under the lease:—Held: there 


& that the true 
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Lap tor had | without deed.—Dovz v. Dove (1868), 
ense with | 18 C. P. 424.—CAN, 
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Sect. 3.—When a deed is necessary: Sub-sect. 1, A. 
B. (a).] 


stranger, in the absence of the party who executed, 
& unauthorised by instrument under seal (PARKE, 
B.).——H1IBBLEWHITE v. M‘Morine Sa 6M. & W. 
200; 9 L. J. Ex. 217; 4 Jur. 769; sub nom. 
HEBBLEWHITE v. M‘Moring, 2 Ry. & Oan. Cas. 51. 
Annotations :—As to (2) Consd. Re North British pubirelenion 
Oo. & Joint Stock Companies Acts, 1856 & 1857, Hz 
Swan (1859), 7 OC. B. N. 8. 400; Ta; ler v. Great Indien 
Pen y. (1859), 28 L. J. Ch. 286; aS rgis v. Con- 
. B. 484. Retd. L. & B . Ry. v. Fair- 
74; Enthoven v. Hoyle 
8. 317; " France v. Clark (1884), O68 
Pad a Bow: “Générale de Paris v. Walker (1885), 11 
or é yp Queenan National Bank 


GBB Me to (3) Re a. yes v. North 
For ey Bo. (1862),7 H. & ; Powell v. 
London & Provincial Bank, [1893] 2 ch. ‘155. * Generally, 
Refd. Davidson v. 00 (1844), 1 M. & W. 243; 


(1858), 26 L. i 
- 8. 797. 


9 . 
v, Norman (1842), 9M. & W. 820; Sims v. Marryat (1851), 
17 Q. B. 281 


Assignment of chose in action.]—-See CHOSES IN 
ACTION, Vol. VIII., p. 425, Nos. 44-46. 


B. Creation or Conveyance of Incorporeal 
Hereditamenis. 


: (a) In General. 


26. General rule.]—A right to come & remain 
for a certain time on the land of another can be 
granted only by deed; & a her licence to do so, 
though money be paid for it, is revocable at any 
time, & without paying back the money. 

That no incorporeal inheritance affecting land 
can either be created or transferred otherwise than 
by deed, is a proposition so well established, that 
it would be mere pedantry to cite authorities in 
its support. All such inheritances are said em- 
phatically to lie in grant, & not in livery, & to 
pass by mere delivering of the deed. In all the 
authorities & text-books on the subject, a deed is 
always stated or assumed to be indispensably 
requisite ; & although the older authorities speak 
of incorporeal inheritance, yet there is no doubt 
but that the principle does not depend on the 
av uality of interest granted or transferred, but on 
the nature of the subject-matter ; ; a right of 
common, for instance, which is a profit a prendre, 
or @ right of way, which is an easement, or right 
in nature of an easement, can no more be granted 
or conveyed for life or for years be caeha a deed, 
than in fee simple (ALDEKRSON, B.).—Woop v. 
LEADBITTER (1845), 138 M. & W. 838; 14 L. J. Ex. 
161; 4L. T. 0. 8. 433; 975. P. 3123 9 Jur. 187; 


153 E. R. 351. 
: dgnad. Hurst v. Picture Theatres, hee: 
. Adams ». anaes a ra i 
Roffey v. Henderson s 851), 1 i a ne v. 
Florence 1851 Ae ea Frog ey 9. Lovalace (1850) 
+ tare 33 an v. Hampso on A Sie 15; 
us v. Cooke  iset), 86 Cl Ch. D. 681; ie ee 
. Lat aa oe a ae 
(1894) 2 Ch. Fiat: K errison v. "Smith, ({1897] 2 ‘Q. B. 
ones v. Tankerville {1909} 2 Ch. 440. , Ment a. ‘Laiaiord 
v. mek FS Lewes & Has Ry. dag y. & Can 
Cas Mayfield v. Robinson “abe BRB. 488; 
theme v. Fredricks ites ) I 0 Q. Ws ashbourne 
Burrows (1847 a 16 L. Ex. 260: ‘ Hewitt v. yee 
Co. v. Salfor 


pe 7 Exch. Electric Tel pa 
rs (1855), i fnxch, 181; ites v. Stavert (1860), 
721; Davies “eo. 0c. BN. 


aor: ‘s vats v. Robins 5 (4863), 12 303; Hill | ®. 
(186 , 2 C. 669; Conk v stabbs 
5 O. - 


Fro 
ar) 

é it, Francis v. Cockerell 
Wells v. Kingston-upon-Hull Corpn. CRs, L. R.10C 


Tupper (181 (1863), 82 L. J 


the owner a 
they might 
pate 


PART I, wank 3, SUB-SECT. 1.— 


cate 6 iL Gene rate -+—The wiby a of 
authorised two persons 
instrument in writing not sealed, 


dig for minerals, the 

att o 
@ :— Held : the interest 

te be. conveyed was an in- 
real freehold or tenement 

d only be created by deed.—Ross | GAN. 


DEEDS AND OTHER INSTRUMENTS. 


402; — v. easter h ag ae Committee (1882) 

52 L. J Butler ». M. 8S. & L ew ai 

Q. 3 > iar v. Motealte, , (1892) 4 r 9 a8 
hom. S yoinines (1896), 


Adams, 1901) 2 on 598 ; OG. Dundas, ti ‘ood Pp. 1; : 
Warr . (1904), 73 L. 5. K. B. 362; Said v. Butt, 
[1920] 3 K. B. 497. 


27. -]}— The grant of an_ incorporeal 
hereditament any only be effectually granted by 
deed (BAYLEY, J.).— BRYAN v. WHISTLER (1828), 
8 B. & C. 288; 2 Man. & Ry. K. B. 318; 6 
L. J.O. 8. K. B. "302 ; 108 E. R. 1050. 

Annotations :—Refd. Wood v. Pewee ist (1845), 13 M. & W. 
838 ; Taplin v. v. Bierce Ge C. B. 7 Ashby v. 
Harris it. 3 C0 623, Menta. kerrison v. 
Smith ere ‘ S. *. 762 a Penahester 
Overseers t. whi deeds [1908] 1 KE, B. 

28. .J—Declaration, in eee alleged 
that pltf. agreed to grant & let, & deft. to take, a 
messuage at D. in the parish of M., with exclusive 
licence to shoot & sport over the manor of D. in 
the parishes of M. & L. & to fish in the waters 
thereof, during the term; to hold the messuage, 
right, liberties, & premises, for the term, at a 
rent; mutual promises; & that pltf. let the 
messuage, right, liberties, & premises to deft., who 
entered into & upon the same, & became & was 
possessed thereof for the term; breach, non- 

ayment of rent. On general demurrer :—Held : 

ad, inasmuch as the agreement showed a demise 
of an incorporeal hereditament, which could only 
be by deed, & the letting as subsequently alleged, 
if otherwise available to support the action, 

should have appeared to be by deed.—BIRpD v. 

HicGiInson (1837), 6 Ad. & El. 824; 6L. J. Ex. 

282; 1J. P. 322; 112 H.R. 316, Ex. Ch. ; aff. 

(1835), 2 Ad. & El. 696. 


Annotations :—Refd. Ratton v. Davis (1841), 1 Gal. & Dav. 
21; e d. Morgan v. Powell (1844), 7 Man. & G. 980. 
Mentd. Wo rley v. Harris on ines): 3 Aa. & a 660 § 
Hayselden v. Staff (1836), 6 ve. & M gee ee 

H Coat ante 838), 7 Ad. & No 492; “Upwa icnight 

(1839), 7 sot 311; Clarke . Allatt (18 7) 4 nc “B. 335; : 

Fredricks a B. 775; Callander v. 

. 2903 “ewe v. Rodbard GRAAL 








homas 
poner (18 50), 10Cc. B 


4 Exch. 309; Thames Haven Dock & Ry. v. Brym 
(1850), 5 Exch. 696; Partridge v. Gardner (1861), 6 
xc. 


621; Cannon v. couaee (1852), 12 C. 514 ; 
Brown v. Peto, {1900) 2 Q. B. 653. 

29. |—The judge admitted in evidence 
an unsealed instrument purporting to be the 
lease of a ferry. We are clearly of opinion that 
it is not a lease, because it can have no operation 
as such, purporting to be a grant of an incorporeal 
hereditament, without seal (LORD DENMAN, C.J.).— 
MAYFIELD v. ROBINSON (1845), 7 Q. B. 486 ; 14 
L. J. Q. B. 265; 5 L. T. O. S. 389; 9 Jur. 826 ; 
115 E. R. 572. 

Annotation :—Mentd. Stratton v. Pcttit (1855), 16 C. B. 420. 

80. -|—An interest of frcehold or quasi 
freehold character cannot, be created by parol or 
by mere written agreement.—DossEE v. DoE d. 
East Inpia Co. (1859), 1 L. T. 3453; sub nom. 
AMUNDOMOHEY DossEeE v. Hast INDIA Co., 8 
W. R. 245, P. C. 

81. Assignment of right in gross den naé 
v. WEsT (1623), Palm. 387; 81 K. R. 1136. 

82. Rentcharge—Assignment in gross.|—ANON. 
(1349), Jenk. 26; 145 EB. R. 19. 

33. Release.|] —- A declaration* on a 
promise in consideration of relinquishing a rent 
must show that the relinquishment was by deed.— 
GREGORY v. NEVILL (1593), Cro. Eliz. 292; 78 
E. R. 546. 

34. ——— Creation or grant — Partition.] — Re 


v. Fox (1867), 13 Gr. 683.—CAN. 

26 ae aap a mip ie wa to 
& gran OL an corpo 
should be under peal Mo Ree - 
MOGLAUGHLIN (1865), 8 O. R. 111.— 











ing to give 


all the mincrals 


Part I.—DeErps. 


oo (1622), Toth. 831; Duke, 81; 21 EB. R. 
14. 


Annotation -—Refd. Jenner v. Harper (1714), 1 P. Wms. 247. 


35. Right to construct & use drains.|— 
Declaration stated, that one A. was seised in fee 
of an inn, & yard thereto adjoining, & by indenture 
demised the same to pltf. for a term of years, which 
was undetermined; that deft. was possessed 
of a certain other yard adjoining the premises 
of pltf., as tenant thereof to A. B.; & that deft. & 
his landlord granted to A., his heirs & assigns, 
licence to make at the costs of A., a drain from 
the inn, across a certain part of the yard of deft., 
into the yard of pltf.; & that A., his heirs, etc. 
should have the foul water collected in the scullery 
of the inn, to flow from the same, through the said 
drain, across the yard of deft., & into the yard of 
plitf., for so long time as need & occasion should 
require for the convenient occupation of the 
messuage or its appurtenances. Breach, that deft., 
without notice, obstructed the drain. Another 
count stated the grant to be for so long time as 
deft. should continue in possession or occupation 
of the land, or so long as the same should be 
requisite for the convenient occupation of the 
messuage. It appeared in evidence that the licence 
to construct & continue the drain was by parol :— 
Held: as the right claimed in the declaration was 
a freehold right, assuming that it was an easement 
only upon the land of another, & not an interest 
in the land, it could not be created without deed.--- 
HEWLINS v. SHIPPAM (1826), 5 B. & CG. 221; 7 
Dow. & Ky. K. B. 7838; 4 L. J.O.S. K. BB. 241; 
108 K. RR. 82. 

Annotations :—Folld. Cocker v. Cowper (1834), 1 Cr. M. &. R. 
418. Apld. Wood v. Leadbitter (1845), 13 M. & W. 838 ; 
Aldin v. Latimer, Clark, Muirhead, [1894] 2 Ch. 437. 
Refd. Liggins v. Inge (1831), 7 Bing. 682; Wallis v 
Harrison (1838), 1 Horn & H. 405; Perry v. Fitzhowe 
(1846), 8 Q. B. 757; Taplin v. Florence (1851), 10 C. LB. 
744; McManus v. Cooke (1887), 35 Ch. D. 681; Hurst v. 


Picture Theatres, [1915] 1 K. B. 1. Mentd. Mounsey v. 
ree Gae 12 L. T. 26; Met. Ry. v. Fowler, [1892] 


36. J—A verbal licence is not sufficient 
to confer an casement for having a drain in the 
land of another to convey water, and such licence 
may be revoked though it has been acted upon.— 
CocKER v. COWPER (1834), 1 Cr. M. & R. 418; 
5 Tyr. 103; 149 Ik. R. 1143. 


Annotations :-—Consd. Wood v. Leadbittor (1845), 13 M. & W. 
ee ia” Aldin v. Latimer, Clark, Muirhead, [1894] 


87. Annuity secured by transfer of lands.J]—TI 
1792, a sum of £32,000 was raised by way of 
tontine, viz., by subscribers for various amounts, 
who were to receive during the lives of cestuis que 
vie nominated by them respectively annuities pro- 
portioned to the amounts respectively subscribed 
which were secured by conveying to trustees 
freehold lands of large value, upon trust to raise 
an annuity of £880, & divide it among the sub- 
scribers during the lives of their cestuis que vie. 
Each subscriber had a debenture handed to him, 
in which the amount of his subscription & of his 
annuity at that date, & the name & age of the 
cestui que vic, were set forth; & also that it was 
expressly provided in the deed that any person 
holding the debenture might give a receipt for the 
annuity due on the debenture, & that no payment 
could be made to any subscriber without his 
producing the debenture at the time of payment :— 
Held: the annuity to which a subscriber was thus 
entitled was an interest in lands which could not 
pass by delivery of the deberiture but required a 
deed.—Re O’HaRa’s TONTINE & TRUSTEE RELIEF 
Act (1857), 30 L. T. O. S. 128; 3 Jur. N.S. 1145; 
6 W. R. 45. 
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88. Grant of advowson.]|—PANNELL v. HODGSON 
(1576), Cary, 52; 21 KH. RK. 28. 

a -]—CRrISP’S CASE (1589), Cro. Eliz. 164 ; 
78 K. R. 422. 

40. Appointment of church warden — Office 
for year.|—TS he office of churchwarden was by 
common law, & yet that is for a year without any 
deed or writing ; so it is of a parish clerk, he is by 
common law an officer, & is in for life without 
deed (per CuR.).—ANON. (1713), Sess. Cas. K. B. 
12; 938 E.R. 11. 

41. Appointment of parish clerk—Office for life.] 
—ANON., No. 40, ante. 

42. Demise of tithes.|—ANON. (1607), 1 Brownl. 
98; 123 HK. R. 690. 

43. -]—BALTHORP v. BELLAMY (1627), Benl. 
202; 73 HK. R. 1058. 

44. -|—BERNARD 0. EVENS (1661), 1 Lev. 24; 
1 Keb. 5; 83 E. R. 279; sub nom. BARNARD v. EWEN, 
1 Keb. 21; T. Raym. 14. 

See, further, ECCLESIASTICAL LAW. 

45. Demise of tolls — Bridge toll.|/—-In a 
document, of the reign of Ed. II., & in other 
documents down to the time of Charles I. certain 
bridge tolls were called traverse; & it appeared 
that the tolls had passed by grants conveying like- 
wise the manor & castle of 11. of which S. & those 
preceding him were also owners. S. & those 
preceding him, had for 20 years performed the 
repairs of the bridge, including excavations in 
the soil at the bottom of the river, & the planking 
of the carriage way, but had not repaired the 
carriage way. ‘The tolls were actually received 
by E. who paid rent for them to S., under a parol 
agreement by which HK. contracted with S. for the 
receipt of the tolls at| such rent :—//eld: S. was 
nevertheless the ratable party, since the agreement 
did not profess to demise the lands, & tho tolls, 
as such, could not. pass from him without deed.— 
R. v. SALISBURY (MARQuIS) (1838), 8 Ad. & El. 716; 
3 Nev. & P. K. B. 4763 1 Will. Woll. & H. 444 ; 
TL. J.M.C. 110; 2 Jur. 658; 112 HK. R. 1009. 


Annotation :—Consd. L. & N. W. Ry. v. Buckmaster (1875), 
L.R. 10 Q. B. 444. 


—— By corporation.]—See CorroRrations, Vol. 

XIII., p. 375, Nos. 1062-1064. 

46. Demise of sporting rights—Fishery.]—Whcre 

a subject is owner of a several fishery in a 

navigable river, where the tide flows & reflows, 

granted to him, as must be presumed, before 

Magna Carta, by the description of sepuralem 

piscariam, that is an incorporcal & not a territorial 

hereditament, & a term for years in it cannot be 

ereated without deed.—SoMERsetr (DUKE) v. 

FoGweLL (1826), 5 B. & C. 875; 8 Dow. & 

Ry. K. B. 747; 5L. 7.0.8. K. B. 49; 108 Li. R. 

325. 

Annotations :—Mentd. Holford v. Bailey (1849), 13 Jur. 278 ; 
Whitstable Free Fishers & Dredgers v. Gann, Gann v. 
Johnson (1861), 11 C. B. N.S. 387 ; Marshall v. Ulleswater 
Steam Navigation Co. (1863), 3 B. & S. 732; Bridgwater's 
Trustees v. Bootle Surveyors (1866), 7 B. & 8S. 348; A.-G. 
v. Emerson, [1891] A. C. 649; Hindson v. Ashby, [1896] 
2 Ch. 1; FEeroyd v. Coulthard (1897), 77 L. T. 357; 

Beaufort v. Aird (1904), 20 T. L. It. 602. 


47. .}—Binp v. HIGGINSON, No. 28, ante. 

48. .J\—A landlord was restrained by in- 
junction from interfering with his tenant in_the 
exercise of the exclusive right of sporting & killing 
game according to an agreement not under seal, 
until a lease should be executed under seal according 
to such agreement, pursuant to the decree in the 
cause.—-FROGLEY wv. JLOVELACE (SARL) (1859), 
John. 333; 70 KF. R. 450. 


1 i . Hurst v. Picture Theatres, [1915] 1 
se ad ge pa », Tankerville. [1909] 2 Ch. 440. 


49. Shooting.]|—Declaration or a written 
agreement, not under seal, by pltf. to let land to 
a. 
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deft. for two years, & by deft. to make satisfaction 
for damage done to tenants by game on their 
farms, over which he was to be at liberty to preserve 
the game :—Held: the agreement to make com- 
pensation was not void, although the right of 
shooting, being an incorporeal hereditament, did 
not pass by it.—THomas v. Frepricxs (1847), 
10 Q. B. 775; 16 L. J. Q. B. 398; 11 Jur. 942; 
116 HB. R. 294. 

Annotation :—Mentd. Knowlman v. Bluett (1874), L. R. 9 


Exch. 307. 

50. —— .]}—LoweE v. Apams, [1901] 2 Ch. 
598; 70 L. J. Ch. 783; 85 L. T. 195; 50 W. R. 37; 
17 T. L. R. 7638. 

Annotations :—Refd. Jones v. Tankerville, 

Mentd. Hurst v. Picture Theatres, (1915) 


Grant of Court Leet.|—-See CoPpyYHOLDs, 
XIILI., p. 35, No. 366. 
(6) Hasements. 
See EASEMENTS & ProFits A PRENDRE. 





[1909] 2 Ch. 440. 
1K. B. 1. 
Vol. 


(c) Reversionary Interests. 

51. To pass reversion—yYearly tenant.|—A rever- 
sion ot a tenancy from year to year cannot pass 
without a deed.— BRAWLEY v. WADE (1824), M‘Cle. 
664 ;.148 KE. R. 278. 

52, —— Tenant for years.|—Where the owner 
of certain lands, by deed, describing them as in 
the Cee ee of himself, & granted, assigned, 
transferred, & set over, directed, limited, & 
opromed the same to C. for lie, but no livery 
of seisin was made :—Held: the deed operated as 
a valid grant of the reversion of that part of the 
premises in the occupation of A. 

Where the right of possession is in a tenant for 
years the right of the landlord is a reversion 
expectant on the determination of the tenancy & 
lies in grant & not in livery (BAYLEY, J.).— 
DoE d. WERE v. CoLE (1827), 7 B. & C. 243; 1 
Man. & Ry. K. B. 883; 6L. J. O. S. K. B. 20; 
108 BH. R. 714. 

Annotation :—Mentd. Copestake v. Hoper, [1908] 2 Ch. 10. 

58. Benefit of covenant in_ lease.|— 
BADELEY v. Vicurs (1854), 4 E. & B. 71; 23 
L. J. Q. B. 877; 23 L. T. O. S. 297; 1 Jur. N.S. 
169; 20. L. R. 1627; 119 E. Rt. 28. 


C. Licence to enter on and make use of Land and 
Buildings. 

See, generally, DistRESS ; EASEMENTS & PROFITS 
A PRENDRE; LANDLORD & TENANT; MINES & 
MINERALS ; REAL PROPERTY & CHATTELS REAL ; 
THEATRES & OTHER PLACES OF ENTERTAINMENT ; 
TRESPASS. 

54. General rule.j—A right to come & remain 
for a certain time on the land of another 
can be granted only by deed, & a parol licence to 
do so, though money be paid for it, is revocable 
at any time, & without paying back the money.— 
Woop v. Leapairrer, No. 26, ante. 

55. .J—A parol licence from A. to B 
to go upon land, is countermandable at any time, 
whilst it remains executory; & if A. conveys his 
interest in the land to another, the licence is 
determined without notice to B.—Watuls v. 
HARRISON (1888), 4 M. & W. 538; 1 Horn & H. 
405; 8L. J. Ex. 44; 2 Jur. 1019; 150 E. R. 1543. 


Annotations :—Folld. Roffey v. Henderson (1851), 17 Q. B. 
74. Refd. Wood v. Leadbitter (1845), 18 M. we 838. 
entd. Smith v. Colbourne, [1914} 3 Ch. 5338. 
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84 i. General rue. }—A licence 
coupled with the grant of an easement, 
the grant not being by deed, is void.— 
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56. J—Qu.: whether there can be an 
irrevocable licence to enter upon land, without 
its amounting to an interest in land, which therefore 
can pass only by deed.—WitiAMs v. MORRIS 
(1841), 8 M. & W. 488; 11 L. J. Ex. 126; 151 
E. R. 1131. 

57. —— Effect of Judicature Act, 1878 
(c. 66).]—The position of matters now is that 
the ct. is bound under the above Act to give 
effect to equitable doctrines. The question we 
have to consider is whether, having regard to 
equitable consideration, Wood v. Leadbitter, No. 
26, ante, is now law, meaning that Wood v. 
Leadbitter is a decision which can be applied in its 
integrity in a ct. which is bound to give effect to 
equitable consideration. In my opinion it is not. 
What was relied on in Wood v. Leadbilter, & 
rightly relied on at that date, was that there was not 
an instrument under seal, & therefore there was not 
a grant, & therefore the licensee could not say that 
he was not a mere licensee, but a licensee with a 
grant. That is now swept away. It cannot be 
said as against pltf. that he is a licensee with no 
grant merely because there is not an instrument 
under seal which gives him a right at law 
(BucKLEY, L.J.).—HuRstT v. PICTURE THEATRES, 
Lrop., [1915] 1 K. B21; 83 L. J. K. B. 1836; L111 
L. T. 972; 30 T. L. R. 642, C. A. 

Annotations :—Refd. British Actors Film Co. v. Glover, 


{1918} 1 K. B. 299; oel v. International Circus & 
Xhristmas Fair 1920), 124 L. T. 459; Said v. Butt, [1920] 
3 K. B. 497. entd. Cox v. Coulson, [1916] 2 K. B. 177. 


58. To remove fixtures — After completion 
of tenancy—Under licence from landlord.]—An 
action was brought against the tenant of a house 
by his immediate predecessor in the tenancy, 
for obstructing & not permitting pltf. to enter the 
premises & remove certain fixtures annexed 
10 the freehold, pursuant to a licence which the 
landlord had given in that behalf, before deft. had 
been let into possession, & while the interest of the 
landlord was reversionary. One of the pleas 
traversed the licence :—Held: the licence could 
only be proved by an instrument under seal.— 
RoFFEY v. HENDERSON (1851), 17 Q. B. 574; 18 
L. T. O. S. 154; 16 Jur. 84; 117 BE. RR. 1401; 
sub nom. RuFFEY v. HENDERSON, 21 L. J. Q. B. 
49. 

Annotations :—Refd. London & Westminster Loan & 

Discount Co. v. Drake (1859), 6 C. B. N.S. 798; Thomas 

». Jennings (1896), 66 L. J. Q. B. 5. Mentd. Leader v. 

Homewood (1858), 5 C. B. N.S. 546. 

59. -|\—I am strongly disposed 
to agree that if the contract found by the jury was 
sought to be treated as a grant of a licence to enter 
upon the premises at a future time & to sever the 
fixtures from the freehold, it would be invalid as 
not being in writing & under seal (HAWEINS, J.).— 
THOMAS v. JENNINGS (1896), 66 L. J. Q. B. 53 765 
L. T. 274; 45 W. R. 93; 12 T. L. R. 687; 40 
Sol. Jo. 731. 

60. Use of wall for bill posting — & erection 
of hoarding.|—Pitf. & deft. agreed orally that deft. 
should let his wall to pltf. for bill posting at £2 10s. 
a year, plitf. to erect a hoarding on which the bills 
were to be posted. Pltf. erected the*shoarding, 
posted bills & made several payments. Deft. 
gave notice to pitf. that the hoarding must be 
removed & nearly a month later deft. took it 
down :—Held: although the permission to post 
bills was a licence & therefore, not being by deed, 











/ was revocable, the action was maintainable for 


BEAVER v. REED (1851), 9 U. C. R. 152. | owner of a house & pe 
AN. agreeing » & pitfs, 


60 i. Use of wall for dill-posting. }— 
An agreement was made between 


breach of contract & therefore pltf. was wrongly 


» the owner 
to to take, for a 
term of five years, all the advertisin 


‘the | privileges on a wall of the house, a 
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non-suited.—-_ KERRISON v. SMITH, ee 2 Q. B. 


445; 66L. J. Q. B. 762; 77 L. T. = 62 
Annotation oes Hurst v. Picture Theatres, [1915] 


61. ———.]—-By an agreement in writing dated 
in July, 1913, & made between deft., therein 
described as ‘‘ the licensor’’ & the pltfs. therein 
described as ‘‘the licensees,’ deft. gave pltfs. 
permission to affix posters & advertisements to 
the flank walls of a picture house proposed to be 
erected on his property by a co. about to be formed, 
for a period of four years from Nov. 1, 1913, or 
the first day the picture house should be opened 
for business, at a rent of £12 per annum, & deft. 
agreed that he would not, while the licence 
remained in force permit any other person to affix 
any advertisement to the walls, & would, if required 
by pltfs., take proceedings against any person affix- 
ing advertisements thereto. By an agreement for 
a lease of the site dated in Aug. 1913, & made 
between deft. & a trustee for the picture house co., 
deft. agreed to assign to the trustee all his interest 
in the agreement of July, & the trustee agreed to 
obtain the ratification by the co. when formed of 
that agreement. The co. was incorporated in 
Sept. 1913, & shortly afterwards the agreement of 
Aug. was ratified & the lease from deft. to the co. 
was executed. The lease contained no reference 
to the agreement of July. The co. having refused 
the permission granted by that agreement, the 
licensees brought an action for damages, for 
breach of the agreement against the licensor :— 
Held: the agreement did not create an interest 
in the land, but created merely a personal obligation 
on the part. of the licensor to allow the licensees 
the use of the wall for advertisements, & as he had‘ 
put it out of his power to fulfil his obligation under 
the agreement hé was liable in damages for breach 
of contract.—KING v. ALLEN (DAvID) & Sons, 
BILLPOSTING, LTD., [1916]2 A.C. 54; 85L.J.P.C. 
229; 114 L. T. 762, H. L. 


D. Release. 
62. Release of right in chattels..|—JENNoR & 
JIARDIES CASE (1587), 1 Leon. 283; 74 EB. R. 258. 


Annotations :—Mentd. Leefe v. Saltingston (1674), 
Freem. K. B. 176; Goodtitle d. Pearson v. Otway (1753), 
2 Wils. 6; Mansergh v. Campbell (1858), 3 De G. & J. 232. 


63. Vested right of action.]|—A right of action 
once vested can only be destroyed by a release 
under seal, or by the receipt of something in 
satisfaction of the wrong done; therefore in the 
case of an excessive distress for rent, a tenant does 
not waive his right of action, though he afterwards 
enters into a written agrcement with his landlord 
concerning the sale of the effects seized.— 
WILLOUGHBY v. BACKHOUSE (1824), 2 B. & C. 821; 
4 Dow. & Ry. K. B. 539; 2L. J. 0. S. K. B. 174; 
107 E. R. 587. 


Annotations :—Mentd. Baylis v. Usher (1830), 4 Moo. & P. 
Het Roe v. Mutual Loan Fund Assocn. (1887), 56 L. T. 


Release of contractual Habilities..|—See Con- 
TRACTS, Vol. XII., Part VIII., Sect. 3. 
Release of bond debts.]|—See Bonps, Vol. VII., 


p. 230, Nos. 723 et seq. 


E. Powers and Warrants of Aitorney. 


Aree kel Vol. I., pp. 281, 282, Nos. 128-133, 
64. Power of attorney — To take out admini- 


Q® yearly rent. The document was 
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stration.|——It is not necessary that a power of 
attorney to take out administration should be 
under seal.—In the Goods of MORLEY (1864), 
3 Sw. & Tr. 425; 3 New Rep. 691; 33L.J.P.M. & 
A. 108; 10 L. T. 540; 28 J. P. 376; 12 W. R. 
1064; 164 HE. R. 1339. 

65. ——— Authority of agent—To assign patient.] 
aan v. KYLANDS (1890),9 HK. P. C. 1, 





66. ——- ——- To execute deed.J—PowELL v. 
LONDON & PROVINCIAL BANK, No. 104, post. 

——- ——.|—Sce, further, Patents & 
INVENTIONS. 

67. To deliver deed.J|—-On Feb. 26, 








1896, a deed of gift was executed by Mrs. S. by her 
attorney, S. L., by which in consideration of 
natural love & affection she gave to her daughter 
Miss S. all the pictures, chattels, & effects in her 
house, 5, Chesterfield Gardens, which were set out 
in a list made by her late husband. In 1898 her 
solr., amongst other business matters, read over 
the deed of gift to her & made the following note 
of the interview so far as it related to the deed: 
‘* Attending you as to the deed of gift to Miss S. 
& you desired us to retain same on her behalf. 
You would have a copy made of the original 
inventory & would send us the original to keep with 
the deed. Also as to the P. A. given to ‘S. L.’ 
& reminding you this had been prepared by Mr. M. 
& had never been in our possession.”’ Shortl 
afterwards she sent the inventory to her solr. wit 
a note on it. in her handwriting as follows: ‘‘ Mr. S.’s 
catalogue with annotations of pictures & works 
of art at 5, Chesterfield Gardens, now the property 
of Miss S.”’ Mrs. S. subsequently changed her 
house & parted with some of the articles. She 
& her daughter lived together till 1901, when the 
daughter, in consequence of her mental condition, 
had to be placed under medical care. In an 
affidavit as to her daughter’s property made in 
lunacy proceedings in 1902 Mrs. S. did not mention 
the articles the subject of the deed of gift. By her 
will made in 1910 Mrs. S. gave her pictures, furni- 
ture, & effects upon trust for her daughter for life 
é& then for other persons. Mrs. S. dicd in Apr. 
1911. It turned out that the power of attorney 
was not sufficiently wide to authorise S. L. to 
execute the deed of gift|; & the trustees took out a 
summons to determine whether the chattels 
passed under the will or whether Mrs. NS. had 
delivered or redelivered the deed so as to make it 
a valid operative instrument :—JIeld: in 1898 
there was such an acknowledgment by Mrs. S. of 
the deed of gift that became a deed binding on her ; 
that what passed must be treated as a delivery or 
redelivery of the deed; her knowledge that she 
was doing something to validate the transaction 
was immaterial ; & the pictures & furniture passed 
to the daughter. 

There are certain things in the law well settled, 
& one is that an authority to an attorney to 
deliver a deed on behalf of another can only be 
conferred by an instrument under seal duly 
executed by the principal (JoycE, J.).—-He 
SEYMOUR, FIELDING v. SEYMOUR, [1913] 1 Ch. 475 ; 
$2 L. J. Ch. 233; 108 L. T. 392; 57 Sol. Jo. 321, 


C. A. 
— ——.]—See AGENCY, Vol. I., p. 281, 
Nos. 128-130. 





which need not be under scal.}+—Where 


not sealed :—Held the agreement : attorney— Authorit ap agent is anthorised to sign an agree- 
amounted merely to a revgcable oe i etal deed, }—An aitho. ment which does not rig a we ondee 
licence.—CoNNOR-RUDDY Co. ©. ritv execute a deed must be by ipo the prone al NA rlON at 
Goueon he Co. (1909), 19 | deed. —Nwiims vy. MALTEY (1884), 6 | OOS) yNapON (1915), 30 W. LR. 
CAN 2 ag Oo ee ee se hati ‘ro sign agreement | 588: 7 W. W. R, 1067.—OAN. 
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F., G., H. & I.; sub-secis. 2 & 3. Sect. 4; 
Sub-sects. 1 & 2.) 


68. Authority to manage property—By 
co-owner.|—Persons of full age & ordinary intelli- 
gence entitled to property in equal undivided 
shares may commit the management of that 
property to one of their number with authority 
either qualified or absolute, to deal with it, & such 
arrangement need not be by deed, but may be 
established by proof of conduct.—BLAKE v. 
BAYNE, [1908] A. C. 871; 77 L. J. P. C. 97; 99 
L. T. 35, P. C. 

Annotation :—Mentd. Vanneck v. Benham, [1917] 1 Ch. 60. 

Assignment of chose in action.]—Sece CHosES IN 
AcTIon, Vol. VIII., p. 425, Nos. 44-46. 

69. Warrant of attorney.|—Although a warrant 
of attorney may be contained in a deed, it is not 
necessary that it should be a deed (per Cur.).— 
ar hee v. MUSSEN (1813), 5 Taunt. 264; 128 

. R. 691. 
auiaanan :—Refd. Naylor v. Mortimore (1864), 17 C. B. N.S. 





FF. Gifis or Gratuities. 


Gift of chattel without delivery.|—See Girts. 

70. Gratuity—Grant of superannuation allow- 
ance.|—-A sQperannuation allowance, granted by a 
resolution of the Board of Directors of the Kast 
India Co. to a retired clerk, under the authority of 
Kast India Co. Act, 1813 (c. 155), s. 93, is only a 
gratuity, & the grant, to be binding on the co., 
must be by deed.—INNHs v. East INp1ia Co. (1856), 
17 0. B. 351; 25 1L. J. OC. P. 154; 26 L. T. O. S. 
221; 2 Jur. N.S. 189; 4 W. R. 245; 1389 E.R. 


1108. 
Annotations :—Consd. Marchant v. Leo Conservancy Board 
cr 873), L. R. 8 Exch. 290. Mentd. Re Keely, Er p. Hawker 


W. KR. 322; Ite Hayson, Booth v, Trail (1883), 
9.L. T. 471; Lucas v. Harris (1886), 18 Q. B. D. 127; 
Wells v. Wells (1914), 30 T'. L. RR. 437. 


G. Contracts of Corporations. 
See CORPORATIONS, Vol. XIII, pp. 285, 387, 388, 


300, 394, 396, 397; Nos. 170, 1143, 1146, 1160, 
1188, 1201, 1207. 


H. Assignment of Letters Patent. 
See PATENTS & INVENTIONS. 


I. Apprenticeship Contracts. 
Sec INFANTS & CHILDREN ; MASTER & SERVANT. 


eal 


SuB-sEct. 2.—By STATUTE. 

27 Hen. VIII., c. 16—Bargain & sale of free- 
holds.J—See REAL Proverty & CHATTELS REAL. 

83 Hen. VIII., c. 28—Leases by ecclesiastical 
persons.]-——See EccLEstasticaL Law. 

42 Car. Il., c. 24—Appointment of guardian— 
By father.)—See INFANTs & CHILDREN, 

Guardianship of Infants Act, 1886 (c. 27)-— 
Appointment of guardian—By mother.]—See 
InFants & CHILDREN. 

Bankruptcy Act, 1914 (c. 59)—-Disentailing 
assurances of ae'rnati t *s lands.|—See BANKRUPTCY 
& INSOLVENCY, Vol. V., p. 689, Nos. 6093, 6004. 

Bills of Sale 1878 Amendment Act, 1882 (c. 43) 
—Bills of sale.|—See Britis oF SALE, Vol. VII., 
p- 51, Nos. 268-271 

Clerical Disabilities Act, 1870 (c. 91)—Relin- 
quishment of Holy Orders.|—See ECCLESIASTICAL 


Ww. 
ACompanies Acts—Transfer of shares.]— See 
COMPANIES. 


DEEDS AND OTHER INSTRUMENTS. 


Conveyancing Act, 1881 (c. 41).]|—See REAL PRo- 
PERTY & CHATTELS REAL; MORTGAGES ; POWERS ; 
HUSBAND & WIFE. 

Conveyancing Act, 1882 (c. 39)—Disclaimer of 
power.|—-See LOwERS. 

Ecclesiastical Leases Act, 1842 (c. 27)—Leases.] 
—See ECCLESIASTICAL LAW. 

Ecclesiastical Leasing Act, 1842 (c. 108)— 
Leases.|—-See ECCLESIASTICAL LAw. 

Fines & Recoveries Act, 1833 (c. 74)—Disen- 
tailing assurances of freehold.|—-See REAL PrRo- 
PERTY & CHATTELS REAL. 

Disentailing equitable estates in copyholds.] 
aa Corpyuonps, Vol. XIII., p. 62, Nos. 758—- 





—— Consent of protector of settlement to dis- 
entailing assurance.|— See REAL PROPERTY & 
CHATTELS REAL. 

Equitable estates In copyhold.]—Sce 
REAL PROPERTY & CHATTELS REAL. 

Dispositions by married women.]—See 
eae & WIFE; REAL PROPERTY & CHATTELS 

BAL. 

Glebe Exchange Act, 1815 (c. 147)—Convey- 
ances.|—See ECCLESIASTICAL LAw. 

Land Transfer Acts, 1875 (c. 87), & 1897 
(c. 65)—Instruments of transfer, etc.]|—Sce REAL 
PROPERTY & CHATTELS REAL; SALE OF LAND. 

Married Women’s Reversionary Interests Act, 
1857 (c. 57)—-Dispositions.|—-See HusBAND & WIFE. 

Merchant Shipping Act, 1844 (c. oO ocr 
mortgages, & transfer of mortgages of British ships.| 
—See SHIPPING & NAVIGATION. 

Apprenticeship to sea service.|—Sce Suip- 
PING & NAVIGATION. 

Mortgage Debenture Acts, 1865 (c. 78), & 
1870 (c. 20)—-Mortgage debentures by companies.] 
—See COMPANIES, 

Mortmain & Charitable Uses Acts, 1888 (c. 42), 
& 1891 (c. 73)—-Assurances for charitable uses.]|— 
See CHARITIES, Vol. VIIL., pp. 265-281. 

National Debt Act, 1870 (c. 71)—Power of 
attorney for transfer of shares—Transferable in 
books of Bank of England.|—Sec BANKING, Vol. 
IIT., p. 1238, No. 4. 

Public Health Act, 1875 (c. 55)—Contracts made 
by Urban Authorities over £50.|—See Conrponra- 
110Ns, Vol. XILI., pp. 384-386, 390, 394, Nos. 
1125-1135, 1164, 1192; LocAL GOVERNMENT ; 
PuBLIGC HEALTH & LOCAL ADMINISTRATION. 

Real Property Act, 1845 (c. 106)—Alfenation of 
contingent interests in land.|—Sce REAL Property 
& CHATTELS REAL. 

Assignment of chattel interests—-Not 
io ea REAL Property & CHATTELS 

EAL. 























Disclaimer by married women.) — See 
llUSBAND & WIFE. 

Exchange.|—Sce REAL PRorerry & 
CHATTELS REAL; COMPULSORY PURCHASE OF 
LAND & COMPENSATION, Vol. XI., p. 116, 118, 
Nos. 102, 114. 

Leases.|—See LANDLORD & TENANT; REAL 
PROPERTY & CHATTELS REAL. 

—— Partition.|——See PARTITION. « 

——— Surrender of interests other than copyholds— 
Or interests created by law without writing.]—Scc 
REAL PROPERTY & CHATTELS REAL. 

—— Alienation of right of entry.J)—See Lanp- 
oe & TENANT; REAL PROPERTY & CHATTELS 

EAL. ; 

Settled Estates Act, 1877 (c. 18)—Leases.]— 
Sce SETTLEMENTS. 

Settled Land Acts, 1882-1890—Leases.]—See 
SETTLEMENTS. 

Trustees Appointment Act, 1850 (c. 28)—Choice 








Part I.—DrEeEps. 


& appointment of trustees.|—See Trusts & 


TRUSTEES. 

Trustee Act, 1893 (c. 53)—Appointment of new 
trustee.|—See Trusts & TRUSTEES. 

—— Declaration of trustee’s desire for dis- 
charge.|—See Trusts & TRUSTEES. 


SUB-sEcT. 3.—IN Equity. 
Assignment of choses in action—Whether by 
writing or deed.]—Sce CHOosES IN ACTION, Vol. 
VIII., p. 424, Nos. 35 et seq. 
Voluntary assignments.|—See CHOSES IN 
ACTION, Vol. VILI., p. 496, Nos. 613 et seq. 
Easements—Creation of.]—See EASEMENTS & 
PROFITS A PRENDRE. 
Equity—Principles 
EQUITY. 
Gifts—How made.|—-Sce GIFTs. 
Incomplete or imperfect./—See Equity ; 
GIFTS ; SETTLEMENTS ; TRUsts & TRUSTEES. 
Leases & agreements for leases.|—See I.AND- 
LORD & TENANT. 
Power of appointment—Valid execution or in 
equity.|—See POWERs. 
Settlements—Creation of & contracts for.]— 
See SETTLEMENTS. 
Voluntary.]—Sce SETTLEMENTS. 
Sale of Land.]—Sce SALE OF LAND. 





affecting relief in.J]— See 
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SEcT. 4.—FORM OF DEEDS. 


SuB-SECT. 1.—MATERIATI, ON WITICH INSCRIBED AND 
MODE OF INSCRIPTION. 

71. Essential requirements—Writing on paper 
or parchment—Sealing—Delivery.|—There are but 
three things of the essence & substance of a deed, 
that is to say, writing in paper or parchment, 
sealing & delivery, & if it has these three, although 
ib wanted, i cujus rei testimonium sigillum suum 
apposuit, yet the deed is sufficient, for the delivery 
is as necessary to the essence of a deed, as the 
putting of the seal to it, & yet it need not be con- 
tained in the deed, that it was delivered. The 
order of making a deed is, first to write it, then to 
seal it, & after to deliver it, & therefore it is not 
necessary that the sealing or delivery be mentioned 
in the writing, forasmuch as they are to be done 
after. When a decd is delivered, it takes effect. by 
the delivery, & not from the day of the date. 
Therefore be the deed without date, or of a false 
or impossible date, yet the deed is good (per Cur.). 
—GODDARD’s CasE (1584), 2 Co. Rep. 4 b; 76 
EK. R. 396. 

Annotations :—Mentd. Inkersalls v. Samms (1628), Cro. Car. 
130; tart v. Huntington (1668), Hard. 480; Foot v. 
ica ae 70), 2 Keb. 654; Stone v. Bale (1693), 3 Lev. 
348 ; all v. Cazenove (1804), 4 East, 477; Vooght v 


Winch (1819), 2 B. & Ald. 662; Doe v. Huddart (1835), 3 
Cr. M. & R. 316; Magrath v. Hardy (1838), 1 Arn. 352. 


72. On leaf in book.J—In an 
action of debt upon a bill ensealed of £200, deft. 
pleaded non est factum, & upon the evidence it 
appeared that this obligation was written in a 
book, & in the same leaf deft, put his hand & seal 
thereto :—Held: it was a good deed.—Fox v. 
WRIGHT (1598), Cro. Eliz. 613; 78 E. R. 855. 

78. -|—GEARY v. PHysic, No. 74, post. 

For sealing & delivery of deeds, see Sect. 5, sub- 
sect. 1, C. & D., post. ¢ w 

74. Manner of writing—Ink not nec 
Pencil.}—There is no authority for saying that 
where the law requires a contract to be in writing 
that writing must be in ink (ABBOTT, C.J.).—_ GEARY 
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v. PHysic (1826), 5 B. & C. 234; 7 Dow. & Ry. K.B. 
653; 4L. J.O. S. K. B. 147; 108 E. R. 87. 
marcas rat :—Mentd. Bennett v. Brumfitt (1867), L. R. 3 


75. Lithograph.]— Under Middlesex Registry 
Act, 1708 (c. 20), the register of Middlesex is 
bound to register the memorial of a deed, though 
the body of such memorial is lithographed, if it 
be properly stamped & executed.—It. v. MIDDLESEX 
REGISTERS (1845), 7 Q. B. 156; 115 E. R. 4473 sub 
nom. ba p. Ivimry, 14 L. J. Q. B. 200; 5 L. T. O.S. 
713 sub nom. Kx p. IVEMEY, 9 Jur. 371. 

76. Printed form.]—-The M. Insurance 
Co. executed a deed poll which was a life policy 
for one year on the life of O. It was in the ordi 








nary 
printed form of such policies, & commenced with a 
recital of the ordinary declaration in writing. 

In construing a policy of insurance the ct. 
certainly cannot consider whether it be in writing 
or in print, or partly in writing & partly in print, 
but I think that the jury in determining the fact, 
whether the declaration was understood between 
the parties to be signed according to the rccital, 
would have been perfectly justified in taking into 
consideration that this policy was in a printed form 
adapted to an original insurance, & not to a 
reassurance (LORD CAMPBELL, ©.J.).—lTOSTER v. 
MENTOR LIFE ASSURANCE Co. (1854), 3 E. & B. 
48; 23 L. J. Q. B. 145; 22 L. T. O. S. 305; 18 
Jur. 827; 2C. L. R. 14043; 118 BK. R. 1058. 


SUB-SECT. 2.—DEEDS POLL AND INDENTURES. 


77. Former rule as to indenture—Manual in- 
denting—Description as indenture insufficient.|— 
To make a deed an indenture, there must be a 
manual act of indenting the parchment or paper. 
The words hac indentura, if the deed be not 
indented, do not make an _ indenture.—STILE’s 
CASE (1596), 5 Co. Rep. 20 b; 77 KW. R. 803 sub 
nom. FRAMPTON v. STILES, Cro. Eliz. 472. 
«(nnotation :-—Mentd. Armitt v. Breame (1704), 1 Salk. 76. 

See, now, Real Property Act, 1845 (c. 108), s. 5. 

78. Whether indenture operates as deed poll— 
Defeasance.]— HOLLINGSWORTH 0. WHELER (1596), 
2 And. 58; 123 HK. RR. 644. 

79. ——— Not made inter partes.|—CoOKER v, 
CHILD (1673), 2 Lev. 74; 838 I. Kt. 4563; sub nom. 
COGER v. CHILDE, 3 Keb. 04; sub. nom. COKER v, 
CHILDE, 3 Keb. 115. 

Annotations :—Consd. Gilby v. Copley (1683), 3 Lev. 139. 
Refd. Vernon ». Jefferies (1740), 7 Mod. Rep. 358 ; Barford 
v. Stuckey (1820), 5 Moore, C. P. 23. Mentd. Joddrell v. 
Heathcot (1709), 11 Mod. Rep. 258; Smith v. Scott (1859), 
6C B.N.S. 771. 

80. Whether deed poll operates as indenture— 
When made inter partes.]—Pltfs. had bought part 
of a building estate under conditions of sale which 
referred to stipulations contained in a ‘“* deed poll 
of mutual covenants which has been or is intended 
to be executed by the vendors, & shall be executed 
by each of the purchasers.” The deed was 
executed by the vendors & pltfs. It recited that 
‘it is intended that the respective purchasers 
shall set & subscribe their respective names & 
seals to this deed,” ‘‘ & whereas it was part of the 
various contracts, & it is intended to be a part of 
all future contracts for sale of the said plots or 
parcels of land respectively that the several 

urchasers respectively should execute this deed 

should thereby be severally & respectively 
bound by all the stipulations hereinafter con- 
tained.’ The deed then witnessed that, “in 
consideration of the premises,’ the purchasers 
covenanted with each other, & with all persons 
entitled to the land, not to build except upon 
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Sect. 4.—Form of deeds: Sub-sects.2,8& 4. Sect. 5: 
Sub-sect, 1, A.] 


certain conditions. The deed contained no cove- 
nant by the vendors, who now proposed to sell 
some of the unsold lots upon conditions which 
were admittedly inconsistent with the original 
acheme, & without requiring that the purchasers 
should execute the deed poll:—Held: the deed 
poll must be treated as made inter partes. The 
intention of the vendors had been expressed in 
order to induce pltfs. to buy, & they were not at 
liberty to alter that intention now. If not bound 
by covenant, they were bound by implied agree- 
ment.— MACKENZIE v. CHILDERS (1889), 43 Ch. D. 
265 ; 59 L. J. Ch. 188 ; 62 L. T. 98; 38 W. R. 248. 


Annotations :—Refd. Rowell v. Satchell, (1903] 2 Ch. 212. 
Mentd. Davis v. Leicester Corpn., [1894] 2 Ch. 208. 


81. Counterpart of indenture—Of equal value 
to principal part./—The counterpart of a lease is 
sufficient proof to satisfy the profert in a declara- 
tion in an action for breach of covenant.—PEARSE 
v. MoRRIcE (1832), 3 B. & Ad. 396; 1 L. J. K. B. 
148; 110 EK. R. 142. 

Annotation :-—Refd. Burchell v, Clark (1876), 2 0. P. D. 88. 

See, further, LANDLORD & TENANT. 

Position of parties under.|—See Sect. 6, sub-sects. 
2 & 3, post. 





ee 


SuB-sEcT. 3.—FORMAL PARTs. 


Date.|—See sub-sect. 4, post. 

Formalities in execution of deed.J|—Sce Sect. 5, 
sub-sect. 1, post. 

82. Parties—Who are parties—Whether per- 
sons executing—-Whose names omitted from body 
of deed.|—A person whose name is not mentioned 
in the premises of a deed, is not a party to it.— 
Bast SKIDMORE & FOAME v. VAUDSTEVAN (1587), 
Cro. Eliz. 56; 78 E.R. 317. 

83, —— ——- ——- ——.]—lIf it does not 
appear in the body of a deed who are the parties 
to it, the persons who execute it shall be considered 
as such.-—NURSE v. FRAMPTON (1694), 1 Ld. Raym. 
28; 1 Salk. 214; 91 HE. R. 915. 

84, ——— Who are necessary parties—Not person 
acting under power of attorney given in deed. |— 
MOYLE v. Ewer (1602), Cro. Eliz. 905; Noy. 49; 
78 BK. R. 1127. 

Annotation :—Refd. Storer v. Gordon (1814), 3 M. & S. 308. 

85. -J—If A. being seised of 
lands, give a letter of attorney to B. to make 
leases, & he grant a lease to C. in his own name, 
in which C. covenants to pay rent to A. :—Qu.: 
whether A. can maintain an action of covenant 
against C. on this deed. 

By a deed poll a man may demise to or covenant 
with another person, & an action lies, & yet there 
are no parties to such deed (PRATT, C.J.). 

A letter of attorney may be contained in an 
indenture without making the attorney a party, 
because in that case no interest passes to the 
attorney (EYRE, J.).—LOWTHER v. KELLY (1723), 
8 Mod. Rep. 115; 88 E. R. 91. 

86. Need not be named—TIf sufficiently 
described—*‘ All his creditors.’’|—-Parties to a deed 
need not be named if they are sufficiently desig- 
nated by description. 

In a deed of composition, made between S., of 
the one part, & “ his creditors ’’ of the other 
part, the words ‘‘ all his creditors ’’ are sufficiently 
definite to constitute them parties to the deed, & 














DrEpDs AND OTHER INSTRUMENTS. 


Gresty v. Gipson (1866), L. R. 1 Exch. 112; 
4H. & OC. 28; 35 L. J. Ex. 74; 13 L. T. 676; 12 
Jur. N.S. 319; 14 W. R. 284. 


Annotations :-— . Reeves v. Watts (1866), L. R. 1 Q. B. 
dif Hat, Brooks o, Jepninge (1860), 1, H.C. F. 476 

° ° xc e > e 

Green (1867). .P Cairncross v. Wills 


Isaacs v, 

Baxter (1867), L. R. 2 C. P. 559; 
(1869), 20 L. T. 529. 

87, —— —— —— ——.]—A deed of com- 
position being an indenture made between the 
debtor W. & all the creditors of W., by which the 
debtor covenants with the several persons parties 
thereto respectively to pay a certain composition 
on their respective debts unto the several persons 
parties, etc., being all & every his present creditors ; 
& the several creditors parties thereto, etc. ; where 
their several debts, etc.—is a valid deed under 
the Bankruptcy Act, 1861, s. 192, & binding on 
non-assenting creditors; for every creditor is 
made a party by the general description of all the 
creditors of W., & can therefore sue on the covenant. 
—REEVES v. WATTS (1866), L. R. 1 Q. B. 4123; 7 
B. & S. 623; 385 L. J. Q. B. 171; 14 L. T. 478 ; 
12 Jur. N. S. 565; 14 W. R. 672. 

Annotations :—Refd. Isaacs v. Green (1867), 36 L. J. Ex. 
253; Latham v. Lafone (1867), L. R. 2 Exch. 115 ; 
M‘Laron v. Baxter (1867), L. R. 2 C. P. 559; Solomon v. 
Laverick (1868), 17 L. T. 545. 

Contracts within Statute of Frauds.|—WScee 

Contract, Vol. XII., Part IV., Sect. 2, sub-sect. 


ots 








Description of in bonds.|—Sce Bonps, Vol. 
VII., p. 164, Nos. 8 et seq. 

88. Recitals—Whether neeessary— Mortgage deed 
of reconveyance.|—A man cannot be required 
to execute a deed containing incorrect recitals. 
Where all the persons interested in an equity of 
redemption concur in the deed of reconveyance, 
the mtgee. cannot insist on having the dealings with 
the equity of redemption stated in the deed, or 
object to the deed because it contains no recitals 
whatever.— HARTLEY v. BURTON (1868), 3 Ch. App. 
365; 16 W. R. 876, L. C. 

89. Effect of inaccuracy—No obligation to 
execute deed.|— HARTLEY v. BURTON, No. 88, ante. 

--—— Estoppel of parties.|—See Bonps, Vol. VIL, 
p- 194, Nos. 339 et seqg., & MSTOPPEL. 

Construction of.|—See Part III., Sect. 8, 
post. 


Habendum.]—See Part III., Sect. 11, post. 

90. Reddendum—Proper place for—After limita- 
tion of all estates.|—D., by indenture, in con- 
sideration of rent reserved, demised to Q., a cellar, 
to have & hold to him, his exors., etc., for one 
year, & if at the end of the one year both parties 
should agree that the present demise should be 
renewed & continued for alonger time, then to have 
& to hold the premises for three years more, 
rendering annually during the term £40 at the 
four usual feasts :—Held: the reservation of the 
rent should extend to the first year, for the proper 
place of a reservation is to come after the limitation 
of all the estates.—LOFIELD’s Case (1612), 10 
Co. Rep. 106 a; 77 E. R. 1086. 


Annotations :—Mentd. Fawkeners v. Bellingham (1627), 
Cro. Car. 80; Selbye v. Becke (1627), Litt. 17; Polson v. 
Warren (1628), Palm. 490; R. vc. London Bp. (1694), 1 
Ld. Raym. 23; Riddell v. White (1793), 1 Anst. 281. 

91. Testimonium— Whether  essential.] — Gop- 

DARD’s CASE, No. 71, ante. 

; Forms no part of deed.)—Semble : 
words at the end of a deed following the In cujus 
ret testimonium, etc., form no part of the deed.— 














to enable a non-assenting creditor to sue upon it.— _ PEARSE v. MORRICE (1834), 2 Ad. & El. 84; 4 





PART I. SECT. 4, SUB-SECT. 8. 
86 1. Parties—Need not be named— 
If sufficiently described.}—It is not 





absolutely necessary to set forth the 
arties to a deed by their names; it 
enough to describe them so that 


they can be accurately ascertain 
LATOUCHE wv. WHALEY (1833), Hayes 
& Jo. 43.—JIR. 


Part I.—DeExEps. 


aa see K. B. 48; 41. J. K. B. 21; 111 BE. R. 


Annotations :——Refd. Willington v. Browne (1845), 8 Q. B. 
169. Mentd. R. v. St. Gregory (1834), 2 Ad. & El. 99; 
Oldroyd v, Crampton (1837), 3 Hodg. 261. 

93. -]—That the clause in cujus rei 
lestimonium, so long as it was found at the close 
of the deed, never formed part of the deed itself, 
is evident from Sheppard’s Touchstone (p. 55) 
where he says, ‘‘ a deed is good, albeit these words 
in the close thereof, in cujus ret testimonium 
sigillum meum apposui, be omitted,” citing the 
authorities, which show it is no more in fact than 
what it imports to be, the very attestation of the 
deed which has preceded it (TINDAL, C.J.).— 
BURDETT v. SpinsBuRY, SKYNNER v. SPILSBURY 
(1843), 10 Cl. & Fin. 340; 6 Man. & G. 386; 8 
EK. R.772 ; sub nom. BURDETT v. Dor d. SPILSBURY, 
SKYNNER v. DoE d. SPILSBURY, 7 Scott, N. R. 
66; 8 Jur.1,H.1L.; revsg. S. C. sub nom. DoE d. 
SPILSBURY v. BunDETr, Dor d. SPILSBURY v. 
SKYNNER (1839), 9 Ad. & Kl. 936, Ex. Ch. ; rest, 
(1835), 4 Ad. & El. 1. 

Annotations :—Mentd. Curteis v. Kenrick (1838), 3 M. & W. 

; George v. Rielly (1839), 2 Curt. 1: Ricketts ». 

Loftus (1841), 4 Y. & GC. Ex. 519; Hudson v. Parker 

(1844), 1 Rob. Keol. 14; Barnes v. Vincent, (1845), 3 Notes 

of Cases, 628 ; Vincent v. Sodor & Man (1851), 15 Jur. 365 ; 

Roberts v. Phillips (1855), 4 KE. & B. 450; Newton ». 

Ricketts (1861), 9 H. L. Cas. 263 ; Shamu Patter v. Abdul 

Kadir Ravuthan (1912), 28 T. L. R. 583. 

94. -1—No memorandum of attesta- 
tion to a deed, made in execution of a power, 
stating the observance of all the particulars re- 
quired by the deed creating the power, is needed 
to establish that the power has been, as to the 
forms required, duly executed. For such a pur-. 
pose, there is no distinction between the execution 
of a will under Stat. Frauds & of a deed under a 
power. 

A power authorised a deed to be made by two 
persons, “‘ under their hands & seals, in the presence 
of, & attested by. two witnesses.” The attestation 
of the deed exercising the power was in these words, 
‘‘ signed, sealed, & delivered in the presence of ” 
two witnesses:—Held: this was a_ sufficient 
attestation.—_NEWTON v. Rickerrs (1861), 9 
H. L. Cas. 262; 31 L. J. Ch. 247; 5 L. 62 ; 
oo N. 8S. 953; 10 W. R. 1; 11 K. R. 731, 


95. Effect of part of deed written after.]— 
ANON, (1534), Moore, K. B.3; Benl.1; 72 BE. RB. 398. 
Effect of declaration inserted in.]— 
There can be no doubt that the testing clause is 
not a proper place for the insertion of an important 
clause, or for any clause, unconnected with the 
testing of the deed. But words of much importance 
to the validity & effect of a deed may be so inserted 
(LoRD GoRDON).—CHAMBERS ¥v,. SMITH (1878), 
3 App. Cas. 795, H. L. 


Annotations :—Consd. Blair v. Assets Co., [1 896] A. C. 409. 
Mentd. Re Bullock, Good v. Lickorish (1891), 60 L. J. Ch. 


97. On provisions in body of deed.] 
—~A declaration inserted in the testing clause 
of a deed, which purports to affect or qualify any 
of the provisions in the body of the deed, has no 


PART I. SECT. 5, SUB-SECT. 1.—A. 
102 1. Order of making a deed.}—A 
document was called an ment ”’ 
& there was only one place in it where 
& covenant was spoken of. There 
was no testimonium clause p 
the signatures of defts. There was 
an attestation clause—‘ signed & 
sealed in the presence of.” Opposite 
cach of the signatures the word “ geal ** 
was printed, & upon the word “ seal *° 
there was imprinted in red ink a mark 
in the form of the commonly used small 


























—SaAwYER & 
(1910), 13 W. L. 


the hand 


-_————_————— eee 


red seals. These were 
document, which was a printed form, 
long before the signatures :—Held : 
the document was not £0 executed ar to 
give it. the offect of a sealed instrument 
earry v. BOUCHARD 


108 1. Must be sealed & delivered.}— 
There is no absolute necessity to put 
make “a saree f delivory 

an eclaration of delivery.— | ie 
HaTTron vif Fish (1850), 8 U. O. R. | R. (Ct. of Sess.) 903.—-SCOT. 
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legal effect.—BLam v. Assets Co., [1896] A. C. 
409; 12 T. L. R. 409, H. L. 

In bonds.]—Sce Bonps, Vol. VII., p. 180, 
Nos. 181, 182. 





SUB-SECT. 4.—DATE. 

From what time deed effective.|—Sce Sect. 7, 
ost. 
e Deeds executed contemporaneously.|] — See 
Sect. 5, sub-sect. 8, post. 

Interpretation of date.|—Sce Part III., Sect. 6, 
208t, 
: 98. Whether necessary.) —GODDARD’S 
No. 71, ante. 

99. -]—Dates are not necessary to deeds 
(per Cur.).—TWEEDALE’S (MARQUIS) Case (1793), 
1 Anst. 143; 145 E.R. 826. 

100. Where date impossible or false—Deed not 
affected by.|,—Gopparp’s Oask, No. 71, ante. 

01. J—(1) Any bond from which 
the intent of the parties can be collected, is good, 
notwithstanding the most gross incorrectness in 
the language. 

(2) A deed with an impossible date may be stated 
to have been made at any time. No objection 
can be taken to an allegation that the date thereof 
is on a particular day, for the date shall be intended 
to mean the delivery. But an allegation that it 
bears date on a particular day, is bad. 

(3) A bond is good though the name of the 
obligor be spelt differently in the body of the bond 
& in the signature. ; 

The variance between the name signed & the 
name in the obligation is not material, because 
subscribing is no essential part of the deed ; sealing 
is sufficient (per Cur.).—CROMWELL v. GRUMSDEN 
(1698), 1 Ld. Raym. 335 ; Comb. 477; Holt, K. B. 
502; 12 Mod. Rep. 1983; 2 Salk. 162; 01 KH. R. 
Poni --—As to (1) Refd. Stoddart. v. Palimer (1824), 

4 Dow. & Ry. K. B. 624. As to (2) Refd. Holman v. 

Burrow (1702), 2 Ld. Raym. 794. 

Clerical error—lIn affidavit attached to bill of 
sale.|—See Bitus oF Sate, Vol. VII., p. 90, 
No. 514. 


CASE, 











Sect. 5.—EXECUTION OF DEEDS. 
SuB-SECT. 1.—FORMALTIES. 
A. In General. 

Formal parts of deed.]—Sce Sect. 4, sub-sect. 3, 
ante, 

102. Order of making a deed.]—GopDARD’s 
Case, No. 71, anle. 

103. Must be sealed & delivered.|—-No instru- 
ment which is not delivered, can be a deed. 
Therefore an instrument which a statute directs 
to be signed & scaled will not be a deed, unless the 
Act directs it to be delivered also.—FELTHAM v. 
Cupwortu (1702), as reported in 2 Ld. Raym. 760 ; 
7 Mod. Rep. 10; 92 EH. Xt. 8. 

(18 a3 


Annotations’:—Refd. Ilderton v. Castrique 


63), 
L. J.C. P. 206; Spitzer v. Chaffers (1863), 14 C. B. N. 
686. 





177.—CAN. 

108 ii. .}--A contract set up a8 & 
rots must have been sealed & de- 
livered as a deed at common law.—— 
Ruyoves v. ROBINSON (186%), 1 C. A. 
133.—N.Z. 

103 iii. ———. —Pursuer sought to set 
up a deed which was undated, up- 
subscribed, untested, & undelivered :—- 
Held: pursuer had failed to ue bis 
caso TANI v 


all on the 





—CAN. 


in executing, or | Oae US), 18 
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Sect. Sor of deeds: Sub-sect. 1, A., B. 


104. -|—A deed in order to be a deed must 
be sealed & delivered. An agent to deliver a 
deed must be an agent appointed under seal 
(Bownzn, L.J.). 

This is the argument that has been addressed 
to us: ‘A delivery need not be by a physical 
act. The man who delivers it need not take it 
into his own hands & say, ‘I deliver this to you.’ 
He may say when he has signed & sealed the deed, 
which may be in the next room, ‘ There is my deed 
which I have signed & sealed ; go & take it up’ ”’ ; 
& it is said that will amount to a delivery. I do 
not deny that under such circumstances the acts 
might amount to a delivery, but no case has ever 
decided that because a man knew that people 
had been acting on a blank deed as if it were a 

erfect deed it must therefore be inferred that he 

new the deed was filled up, that he knew how it 
was filled up, & that he must be taken to have 
redelivered it. That is carrying the doctrine far 
beyond any case (KAY, L.J.).—POWELL v. LONDON 
& PROVINCIAL BANK, [1893] 2 Ch. 5553; 62 
L. J. Ch. 795; 69 L. T. 421; 41 W. R. B45 ; 9 
T. L. R. 446; 37 Sol. Jo. 476; 2 R. 482, C. A. 
Annotations :—Refd. Fry v. Smeliic, [1912] 3 K. B. 282; 

Re Seymour, Fielding v. Seymour, [1913] 1 Ch. 475. 

105. Due execution will be presumed — After 
long -enjoyment.]—Objections to the validity of 
instruments under which title is claimed, & of the 
want of due formalities at their inception, are 
answered by the fact of long enjoyment, which 
enables & obliges the ct., to presume against such 
objections in favour of. the usage.—WOLLEY v. 
BROWNHILL Peer 13 Price, 500; M‘Cle. 317; 





3 Hag. & Y. 115 147 BK. R. 1061, ix. Ch. 
Annotations ante Jesus College v. Gibbs (1835), : 
VY. & C. Ex, 145; Tomlinson v. Swinnerton (1838), 2 


Jur, 393; Hedaile v. Peacock (1859), John. 216. 

106. —— Seals removed.|—If a deed be 
roduced from the right custody, & possession 
as gone in accordance with its provisions for a 

great number of years, it will be presumed to have 
been duly executed, though the seals appear to 
have been torn off, & no explanation is given of the 
cancellation ; nor will it be necessary after such a 
lapse of time to prove seisin in the original 





grantor.—Dokr d. Brice v. Brick (1844), 3 
L. T. O. S. 50. 
107. ——— Against executor of grantor — When 


document found among papers of testator.|—As 
against exors., an instrument bearing the 
undoubted signature of testator, found among his 
papers, & valid in other respects, ought to be 
presumed regular in all respects & the claimant 
under it need not explain the alterations apparent 
upon the face of the instrument —HOPE v. Seas 
(1847), 16 Q. B. 751, n.; 8 L. T. O. S. 554 ; 
Jur. 1097; 117 E. R. 1069. 

Annotations —Retd. Doe d. Richards v. Lewis, Richards v. 


rg ar AA oy 





105 i. Due érecution will be presumed | cxecution AVOBUEILE:. OODRILL tv. 
| (1864), 14 C. P. 265.—CAN 


——.}] — Where an instru- 
ment is under the seal of a company, & 
been executed in 
proper form, there is a strong tendency 

o support it.—BANK OF NEW ZEALAND 
. HQee (1892), 10 N. Z L. R. 


Deed affecting 


—After long enjoyment.}—Deft., pro- 
duced a deed, upwards of thirty-one 
your we pany old, & it wae gta at sa 

ose under whom < claim ad ; 
been in possession during this | 2Phears to 
period :—Held: from the fect nat the 
posression of the land had gone in 
acoordance with the deed for more 
than thirty-one years, it would be 
presumed that it had been proper! 
executed. Prien ONK v. FARLINGER (1866), 

41 rom 


17 C. P. 
rate seal at- 
See actin of a docu- 
in the powers of & corpn. 
with the aeal attached, is sufficient — 
prima facie evidence of its proper | 


h. 





k. 
—Erecuted out of 


34. —IR. 


have 


formalities required by Engtish law. }— 
RICHARDS v. GOOLD (1827), 1 Mol 22, 
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pew tEOL), 17 L. T. O. S. 126; Re Way’s Trusts (1864), 
34 L. J. Ch. 49. 
See, further, EXECUTORS & ADMINISTRATORS. 


B. Signing. 
Sear now, Law of Property Act, 1922 (c. 16), 
s. 
108. Whether signature necessary.| — MABY v. 
eee (1622), Cro. Jac. 640; Godb. 288; 79 
. KR. 551. 


Annotations :—Refd. Evans v. ering (1745), Willes, 554. 
Mentd. Clarko v. Istead (1686), 1 Lut. 894; Knight »v 
Mba Neer (1694), 1 Lut. 508; KR. v. Wooldale (ig44), 


109. Sealing sufficient—-Variance between 
name signed & name in deed.]—CROMWELL v. 
GRUMSDEN, No. 101, ante. 

Application of Statute of 

Frauds.|—Signing is not necessary to a deed, for 

in former times they were only sealed & not signed, 

but now since the Stat. Frauds, etc. an assignment 
by writing, if it is no deed, yet it must be signed 

(HOLT, C.J.).—lh. v. GoppDaRD (1703), 2 Ld. Raym. 

920; 3 Salk. 171; eae R. 114. 

Annotations :—Mentd. R v. Crowhurst (1 a 2 Ld. Raym. 
1363; R.v. Taylor (524) 3B. & C. 502; R. v. Charles- 
worth (1861), 1 B. & S. 460 
111. J—Plte. by indenture 

assigned letters patent to defts. H. & N. who 

covenanted to pay pltf. a certain sum by instal- 
ments, extending over several years, provided, 
that if, at the expiration of twelve months from the 
date of the indenture, defts. should not approve of 
the patent, & should give notice of their disappro- 
bation, & of their intention to sell the patent, then 
the payment of the first instalment should be 
suspended, & if, having given such notice defts. 
should within six months sell the patent, the 
| covenant should cease. ‘The deed was executed 
| by N., but there was no signature of H., but only 

a seal for him in the usual way. H.&N. attempted 

to work the patent, but, being dissatisfied with it, 

sent pltf. a notice, signed by both, referring to the 
dced, & in the ‘terms of the proviso :—Held: 

the contract: having been performed on one side 
within a year, the case was not within the Stat. 

Frauds, 1076 (c. 3), s. 4, inasmuch as that enact- 
ment applies only to contracts not to be performed 

on either side within the year. Semble: an 

agreement by deed is not within that statute.— 

CHERRY v. HemMING (1849), 4 Exch. 631; 19 

L. J. Ex. 63; 14 L. T. O. S. 274; 154 E.R. 1367. 

Annotations :—Refa. Smith v. Neale (1857), 2C. B. N.S, 
67; Bevan v. Carr (1885 L. R. Miles v. New 
Zealand Alford Estate Co. §1886). 32°Ch. D. 266; Reeve 
v. Jennings, [1910) 2K. B. 5 
112. —So ts is sealing from being 

equivalent to signing, that it is determined that 

sealing is not necessary, & that sealing without 
signing is not a sufficient execution of a will; the 
converse holding as to a deed, which cannot be 
without sealing & delivery. If signed, it may be 
a isv. | & writing, but if delivered it may be a good deed, 
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Sealing sufficient. }—In covenant against 
two defts. the indenture sued upon 
had four seals, & was signed by one of 
the defts. -—H eld: there was evidence 
of execution by both defts.—JUDGE 
a ai (1870), 29 U. CG. R. 523.— 


SULLIVAN 
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109 i. Variance between name 
signed d& name in deed.}—Where the 
aigiAtilre to a deed under which pltf. 
claimed was spelt in a manner different 
from that re which it was shown 

ntor had spelt his name :—Held : 

he execution had not been roved.—. 
apes v. SMITH (1879), 26 Gr. 428.— 
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whether signed, or not, & if it is to be executed 
under a power with signature & sealing, both are 
required (LORD ELDON, C.).—WRIGHT v, WAKE- 
FORD (1811), 17 Ves. 454; 34 HE. R. 176, L. C.; 
subsequent proceedings (1812), 4 Taunt. 213. 


- Doe d. Mansfield v. Peach (1814), 

. 2M. & S. 576; Doe d. Hotchkiss v. Pearce (1815), 6 
Taunt. 402; Moodie v. Reid (1816), 1 Madd. 516; Hougham 
v. Sandys (1827), 2 Sim. 95; Allen v. Bradshaw (1835), 
1 Curt. 110; Tatnall v. Hankey a188) 2 Moo. P. C. C. 
342; Burdett v. Spilsbury (1843), 10 Cl. & Fin. 340; 
Re Wrey’s Trust (1850), 17 Sim. 201; Vincent v. Sodor & 
Man Bp. (1851), 4 De G. Sm. 294; Roberts v. Phillips 
(1855), 24 L. J. Q. B. 171; Morris v. Rhydydefed Colliery 
Co., Glamorganshire (1858), 5 Jur. N. S. 339 ; Newton v. 
Ricketts (1861), 9 H. L. Cas. 263; Inthe Goods of Jenkyns 
(1862), 32 L. J. P.M. & A. 71. 
113, —— .|—Ez. p. HopGkInson (1815), 

19 Ves. 291; Coop. G. 99; 34 BE. R. 525, L. C. 


Annotations :—Mentd. Re Moge, Ex p. Mogg (1828), 6 
L. J. 0.8. Ch. 162 ; Butler v, Hobson (1838), 5 Bing. N. C. 
128; Re English & Irish Church & University Assce 
Soc. (1863), 11 W. R. 681. 

114. -]}— There is no authority for 
saying that a release to be effectual, must be signed 
as well as sealed & delivered (SiR JOHN 
LEACH, V.-C.).—TAUNTON v. PEPLER (1820), 6 
Madd. 166; 56 E. R. 1055. 

115. -}—To an action of covenant 
against the assignee of a lease, of which the declara- 
tion averred that the party under whom deft. 
claimed executed the counterpart :—AHeld: a 
plea that the indenture was not executed by pltfs., 
or by any agent of pltfs. thereunto lawfully 
authorised in writing, was no answer. 

The Stat. Frauds does not apply; there is a 
sealing by the lessee (TINDAL, C.J.).—AVEDINE v. 
WHISSON (1842), 4 Man. & G. 801; 12 L. J. c. P. 
58; 1384 E. R. 330. 

Annotation :—Refd. Cherry v. Heming (1849), 4 Exch. 631. 
116. Where signing & sealing directed by 

statute—Instrument must also be delivered.]— 

FELTHAM v. CODWORTH, No. 108, ante. 

117. Whether signature by third party sufficient 
—Subsequent acknowledgment by party bound.]— 
An indenture having been prepared for binding 
a boy apprentice, the apprentice & his father being 
unable to write, desired a third person to write 
their names opposite two of the seals & he did so. 
The indenture was not read to them. The 
apprentice immediately afterwards took the 
indenture to the master & left it with him, & after- 
wards stated that when he did so he considered 
himself bound, & he went into service under the 
indenture :—Held: the indenture was sufficiently 
executed & delivered.—R. v. LoONnGNor (IN- 
HABITANTS) (1833), 4 B. & Ad. 847; 1 Nev. & 
M. K. B. 576; 1 Nev. & M.M. 0.128; 2L.J.M.C. 
62; 110 E. R. 599. 
ave en :—Refd. Tuppor v. Foulkes (1861), 9 C. B. N. S. 


118. ——-.|—A deed was executed by a 
son of the deft., thus, “ J. W. F. for T. F.,’’ deft. In 


119 i. Sufficiency of signature. }— 
Where parties to a deed were descrihed 
as trustees of the second & creditors 
of the third part, & when the deed was 
executed one of the trustees was also 
a creditor :—Held: such trustee must 
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an action upon a covenant contained in the deed, 
deft. pleaded non est factum. It was proved, that, 
the deed being shown to deft. executed as above, 
he was asked whether his son had authority to 
execute it for him, & whether he adopted his son’s 
act, to which deft. answered in the affirmative :— 
Held: this amounted to a re-dclivery of the deed, 
& sustained the issue.——TUPPER v. FOULKEs (1861), 
9C.B.N.S. 797; 30L. J.C. P. 2143; 31. T. 741; 
7 Jur. N.S. 709; 9 W. R. 349; 142 BE. R. 314. 

Annotation :—Consd. He Seymour, Fielding v. Seymour, 

[1913] 1 Ch. 475. 

119. Sufficiency of signature—Engraved fac- 
simile.J—An objector attixed his name to the 
notice of objection by means of a stamp on which 
was engraved a facsimile of his ordinary signature : 
—Held: the notice was signed by the person 
objecting, within Parliamentary Voters Registra- 
tion Act, 18438 (c. 18), s. 17. 

I see no distinction between using a pen or a 
pencil & using a stamp, where the impression is 
put upon the paper by the proper hand of the party 
signing (Bovin., C.J.).—BENNETT v. BRuMFITT 
(1867), lu KR. 3 C. P. 28; Hop. & Ph. 407; 37 
L. J.C. P. 25; 17 L. T. 213; 313. P. 824; 16 
W. R. 131. 


Annotations :—Refd. Brydges v. Dix (1891), 7 T. L. R. 215; 
De Beauvais v. Green (1906), 22 T. L. KR. 816. 


120. Effect of signing in name other than that 
of party—Without consent.}]— A person who 
executes a deed cannot avoid liability under it by 
signing a name which is not in fact) his own, nor 
can he impose liability on the person whose name 
he uses, unless he is the duly constituted attorney 
of such person.—FUNG PING SHAN v. TONG SHUN, 


| [1918] A. C. 403; 87 L. J. P. CG. 225 118 L. TP. 


380, P.O. 
Signature of arbitration awards.}—Sce ARRITRA- 
TION, Vol. II., pp. 466, 467, Nos. 1114-1116, 1119. 
Signature of bonds.]—Sce Bonvs, Vol. VII, 
p- 179, Nos. 172-176. 


C. Sealing. 
See Law of Property Act, 1922 (c. 16), 5. 72 (4). 


121. Necessity for.}——-Gopparp’s Casz, No. 
71, ante. 
122. }—VutGarn v. Hiaagins (1621), 





Palm. 173; 81 E. ht. 1082. 

123. ——.] — Wricnur v. WAKEFoRD, No. 112, 
ante. 

124. What amounts to—Wafer seal.|—-A bond 
may be sealed with a wafer.---ANON. (1701), 12 
Mod. Rep. 565; 88 K. R. 1523. 

25. Stamp on stamped paper.]—A wife, 
having a power to dispose by will, signed & sealed 
by her, of £300 in the hands of trustees, having 
made a will agreeahle to the power, afterwards 
makes a testamentary paper, by which she gave it 
to her husband. This paper was not sealed (found 





! annexed to the will by a wafer) & was on a stamp : 


Wuyte v. Watt (1893), 21 R. (Ct. of 
Sess.) 165; 318e. L. R.127; 18.1. T. 
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witness, & opposite the signature of 
the principal was a visible impression 
made by the pen in the form of a scroll, 
in which was inserfbed the word 
“geal? :—-Held: a sufficient sealing. 
—-Re BELL & BLAcKk (1882), 1 O. R. 


be considered to have executed the 
deed both as creditor & trustee.— 


HAMMOND v. BAR F J 
634 CAN, KER (1848), 3 Kerr 


119 ii. -}— A document is a 
nullity, where the executant signed 
only on the first page but did not sign 
en the other pages.—BANKU BEHARI 

AHA v. KRISHTO GOBINDO JOARDAR 
(1902), I. L. R. 30 Calc. 433.—IND 
119 fil. W. 





hether * cyclostyle.’’ }— 
malty the Radin ute eas 

con ons ng 6 
subscription of probative deeds.— 





121 i. Necessity for.)-—Sealing is not 
essential.— TINNELLY v. MARTIN (1831), 
Glascock 33.—IR. 


l. What amounts to—Whether circle 
wit, ** geal’? inscribed.}—A circular 
flourish with the word “‘ seal ’’ inscribed, 
is not a legal seal.—NaGLrF v. KILTS 
(1825), Tay. 269.—CAN. 


m. -J—The testimonium 
clause in a power of attorney declared 
that the principal set his hand & seal 
to the instrument. The attestation 
clause declared that it was signed & 
sealed in the presence of a subscribing 








125.--CAN. 

n. Whether mark with poker.) 
—Deft. signed a deed, & afterwards 
merely marked the paper with the end 
of a poker, opposite to his name, not 
even acknowledging the inark as his 
seal :—Held: not a sealed instrument. 
—CLEMENT v. DONALDSON (1851), 9 
U. C. R. 299.—CAN 

0. Impression without waz. 
An impression upon the paper, with- 
out wax or any extraneous substance, 
is a sufficient seal.—FosTEKR vt. GEDDES 
(1856), 14 U. C. R. 239.—-CAN. 
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—Held: the stamp was equivalent to a seal.— 
SPRANGE v. BARNARD (1789), 2 Bro. C. CO. 585; 29 
EH. R. 820. 

126. Impression of wooden block.) — 
It is not necessary that an order of justices should 
be sealed with wax. An .impression made in ink 
with a wooden block, in the usual place of a seal, 
is sufficient, when the document purports -to be 
given under the hands & seals of the justices, & 
is in fact signed & delivered by them.—R. v. 
St. PAUL, COVENT GARDEN (1845), 7 Q. B. 232; 1 
New Mag. Cas. 617; 14 L. J. M. C. 109; 9 J.P. 
441; 9 Jur. 442; 115 BE. R. 476. 

Annotations :——-Refd. In the Goods of tale f (1864), 3 
New ety 691; R. v. Garrett-Pegge, JJ., Ex p. Brown 
(i912). 104 L. T. 649. Mentd. R. v. St. Anne, Westminster 

1846), 7 Q. B. 241; Headington Grdns. v. Ipswich Grdns. 

(1890), 25 Q. B. D. 143. 

127. Impression unnecessary.]|—Re SANDI- 
LANDS, No. 132, post. 

128. May be presumed by jury— Where hand- 
writing proved.|—If deft.’s handwriting to a deed is 
proved, the jury may presume the sealing & 
aaa v. NEALE (1792), Peake, 198, 


128. ——— Where signing proved—<& declaration in 
deed that deed was sealed.]— Proof that a party signed 
a deed, which bears on the face of it a declaration 
that the deed was sealed by the party, is evidence 
to be left to a jury that the party sealed & delivered 
the deed. 

The attesting witness to a bond wrote the 
attestation without seeing the obligor execute. 
Another person gave evidence that the obligor 
signed the bond, but did not seal or deliver it :— 
Held: the signing the bond, which purported to 
be sealed with the obligor’s seal, was evidence to 
be left to the jury of the sealing & delivery.— 
TALBOT v. Hopson (1816), 7 Taunt. 251; 2 Marsh. 
527; 129 E. R. 101. 

Annotations :—Refd. Hall v. Bainbridge (1848), 12 Jur. 795. 

Mentd. Butler v. Brown (1819), 3 Moore, C. P. 327. 

130. Proof of—Where seal affixed— Not men- 
tioned in testimonium.]—ANoN. (1547), Ben. & D. 
1; 123 E. R. 225. 

131. Mentioned in testimonium.] — 
A witness to prove the execution of a bund, did 
not recollect whether, at the time it| was executed, 
it had any seal, & he swore that he did not read 
the attestation at the time he witnessed the 
exccution, but there being a seal at the time of 
the trial, & the bond itself saying “sealed with 
our seals "’ :~—Hfeld: this was sufficient proof, but 
this evidence would not have been sufficient, if 
there had been no seal on the bond at the time of 
He oe ee v. TAYLOR (1824), 1 C. & P. 417, 














182. ——— Where no seal affixed — Whether 
statement in attestation clause sufficient—Certificate 
of acknowledgment by married woman.]—QA. deed 
was sent out to Melbourne under a special com- 
mission for execution & acknowledgment by 
certain married women. When sent out, the deed 


127i. ———"Impression unnecessary. }— 
A doed had been duly signed, but, 
instead of wax or wafer being affixed, 
slita had been out in the parchment, 
& a ribbon woven through, so as to 
appear on the fane of the document at 
intervals, opposite one of which each 
of the parties to the deed ned :—~ 
Held: a seal.——HAMILTON v. DENNIS 
(1866), 12 Gr. 825.—CAN, 

180 i. Proof of—lWhere seal afized— 
Not mcnitined in testimonium.]—Where 
a seal is set opposite to the name of the 


that the part 


arty signing, the document must be 
rea as under seal, altho 
testatum is, “I 
myself,” & does not expressly affirm 
y seals it.—WHITTIER »¥. 


183 1. ——— JWhere no seal afized— 
Whether statement in 1 
suficient.}—The holder of a mtge. 
security indorsed on th 
denture a memorandum assigning 188 ii. 
same to his wife; he signed, but di policy sued on was issued by 4 co, 
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had pieces of green ribbon attached to the places 
where the s should be, but no wax or other 
material to receive an impression, & it was re- 
turned to this country in the same state, but in 
all other respects duly executed. The attestation 
clause stated that the deed was ‘‘ signed, sealed, & 
delivered,” & two of the comrs. certified that the 
married women produced the deed before them & 
‘* acknowledged the same to be their respective 
acts & deeds’ :—Held: there was sufficient 
prima facie evidence that the deed was sealed, to 
warrant the ct. in allowing it to be received & 
filed with the other documents, by the proper 
officer, under Fines & Recoveries Act, 1833 (c. 74). 

To constitute a sealing, neither wax, nor wafer, 
nor a piece of paper, nor even an impression, 1s 
necessary (BOVILL, C.J.).—Re SANDILANDS (1871), 
L. R. 6 C. P. 411; sub nom. Re Mayer, 40 
L. J.C. P. 201; 24 L.T. 273; 19 W. R. 641. os 
Annotations :—Consd. National Provincial Bank of Englan 

vh. D. 1 5 lkis Consolidated 
Oo) i888), Cee Le T. 30 - Distd “ke Smith, Oswell v. 
Shepherd (1892), 67 L. T. 64. 

133. J—On Jan. 18, 1883, A., 
a solr., obtained from his sisters, B. & C., their 
signatures to two deeds, by which, in alleged con- 
sideration in each case of the release of a debt of 
£400 & payment to them of £300 they conveyed 
their shares of freehold property, which was 
subject to a mtge. to K., to A. in fee. No money 
was at the time due from B. & O. to A., nor was 
any payment whatever made to them. The deeds 
were not read over or explained to B. & C., who 
had no idea that they were thereby conveying 
their property, & signed in full reliance on A.’s 
statement that he was going to clear off the mtge. 
& wanted to send the deeds to K. On the next 
day, A. deposited the deeds with a bank as security 
for an advance. In applying for the advance 
before the execution of the deeds, A. had told the 
managers that B. & C., who were joint owners 
with himself of the property, were going to convey 
& ‘‘ were assisting with the deeds,” but that 
nothing would be paid to them as consideration 
money, as the money was to be invested In a 
colliery in which A. was interested. The manager 
handed over the deeds to the solr. of the bank & 
merely told him that he was to exercise great care 
& diligence in investigating the title. The solr. 
being dead, it did not appear what inquiries were 
made by him, but the advance was made to A. 
A. having absconded, the property was claimed 
by the bank as equitable mtgees., & the claim was 
resisted by B. & OC. on the ground that the con- 
veyances, having been obtained by fraud & mis- 
representation, were void as against them. They 
also relied on deeds which purported to be recon- 
veyances of the property by A. to B. & C., of 
Jan. 18, 1888, which were attested but did not 
bear a seal, & which had only been discovered 
amongst A.’s papers after he absconded :— 
Held: (1) inasmuch as B. & C., though they might 
not understand the nature of the deeds, knew 
they were executing something which dealt in 
some way with their property, the deeds of Jan. 18, 


not affix his seal thereto, although the 
memorandum was expressed be 
under seal :—Held: not sufficient.— 
ae v. CLARKE (1858), 6 Gr. 474.— 


138 ii. .}—A deed had 
no trace of a seal, but contained the 
testatum clause in the usual form :—~ 
Held: the existence of seals might be 
eer al v. BARNES (1863), 

Old. 291.-—CAN. 

}—-Where a 
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1883, were not void but voidable only. But as the 
statements made by A. to the bank manager were 
such as to have clearly put the bank upon inquiry, 
which would, if made, have led to the detection of 
the fraud & to a refusal of the advance, & therefore 
to have affected the bank with constructive notice 
of the fraud, the equity of the bank must, on the 
ground of their negligence, be postponed to that 
of B. & 0.3; (2) the absence of a seal from the 
deeds of reconveyance, there being no evidence 
that they had ever been sealed, rendered them 
invalid.—NATIONAL PROVINCIAL BANK OF ENG- 

LAND v. JACKSON (1886), 33 Ch. D. 1; 55 L. T. 

458; 34 W. R. 597, C. A. 

Annotations :—-As to (1) Consd. Howataon v. Webb, [1907] 
1 Ch. 537. d. Farrand v. Yorkshire Banking Co. 
(1888), 40 Ch. D. 1823; Lloyd’s Bank v. Bullock, [1896) 
2 Ch. 192; Bagot v. Chapman, [1907] 2 Ch. 222. <Asto (2) 
Refd. Re Smith, Oswell v. Shepherd (1892), 67 L. T. 64. 
134. -|—By the articles of 

association of a co., transfers of its shares were to 

be made by deed. A., a shareholder, deposited 
certificates of certain of its shares with B., to 

secure a loan, & also signed & handed over to B. 

a blank transfer of the shares. There was no 

seal or wafer on the transfer opposite to A.’s 

signature, but only a circle printed on the paper 

inclosing the words ‘‘ Place for a seal.’’ The 
document purported to be attested by a witness 
as having been “ signed, sealed, & delivered ”’ in 
his presence, but there was no evidence proving 
that the document was signed, sealed, & delivered 
as a deed :—Held : in the absence of such evidence, 
the printed circle inclosing the words ‘‘ Place for 

a seal,’ did not supply the place of a scal so as to 

make the document a deed, effectual to pass the 

shares.—/?e BALKIS CONSOLIDATED Co., Lp. 

ike 58 L. T. 300; 36 W. R. 392; 4 T. L. R. 


135. -] — The exor. of a testa- 
trix discovered amongst her papers after her 
decease, which occurred in 1891, a bond dated in 
1874, under the hand only of the obligor in the 
sum of £800, in favour of S., one of her nieces, 
conditioned for the transfer by the obligor in her 
lifetime, or by her exors. or administrators within 
six calendar months after her decease, into the 
name of S., for her separate use, or to her exors., 
administrators, or assigns, of the sum of £400, etc. 
Although the bond bore the words ‘“ scaled with 
my seal,’’ which preceded the date, & the attesta- 
tion clause stated that the bond was “signed, 
sealed, & delivered’’ by the obligor, it did not 
appear that a seal had in fact ever been affixed, 
there being no mark, wafer, or seal visible on the 
face of the document. The bond was, however, 
properly stamped. S. nevertheless claimed to be 
entitled to enforce the bond against the estate 
of the obligor, as, the document being properly 
stamped, & purporting to have been sealed, & the 
attestation clause being in the usual form, there 
was primd facie evidence that the document had 
been duly sealed, & the ct. would presume that it 
had been sealed :—Held: the ct. could not, under 


without the corporate seal be 
affixed, & the attestation clause state 
that the co. had thereunto affixed its 
seal :—Held: the polley was a valid 
contract to grant an insurance.— 
Wricur v. SON Mutua. L 

ANCE Co. (1880), 5 A. R. 
58. C. R. 466.—CAN, 




















137 ii. 





wR INBUR- | Gfiecd weit 


218; affd. 


use the samo seal.— COMPTON v. CROSS- 
MAN (1860), 1 P, EK. I 174.—CAN. 
.+—Where at the bottom 
of an instrument were the signatures 
. & D., but only two seals 
affixed neither of which was placed 
opposite any of the signatures :—Held : 
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the circumstances, presume that the bond had 
been sealed, & therefore, S., being a volunteer, was 


not entitled to enforce it.—Re SmrrH, OSWELL v. 
SUEPHERD (1892), 67 L. T. 64, C. A. 
186. ——— Where seal has been destroyed— 


Affidavit of presence of seal at time of execution.|— 
Although the notarial seal affixed to the acknow- 
ledgment of a warrant of attorney taken abroad, 
was broken to pieces & destroyed, the ct. allowed 
the recovery to pass, on an affidavit that the seal 
was duly affixed at the time the oath was ad- 
ministered.— CAREW Vv. WHITE (1829), 2 Moo. & P. 
658; 7L.J.0.8. C. P. 114. 

See, also, No. 106, anite. 

137. Where one seal used for several persons 
—One sealing by authority for others.]|—Lovr- 
LACE’s (LORD) CASE (1632), W. Jo. 268, 270; 82 
i. R. 140, 141. 
Annotations :—Mentd. Cooch v. Goodman (1842), 2_Q. B 


580: Kscott v. Mastin (1842), 4 Moo. P. C.C. 104; Martin 
a Mackonoehie, Flamank ¢, Simpson (1868), L. 2A. & ER. 


138. -]—If A. execute a deed for 
himself & his partner, by the authority of his 
partner & in his presence, it is a good execution, 
though only sealed once.— BALL v. DUNSTERVILLE 
(1791), 4 Term Rep. 313; 100 K. R. 1088. 
Annotations :—Distd. Cooch v. Goodman (1842), 2 Q. B. 580. 

Reftd. Burn v. Burn (1797), 3 Ves. 573; KR. v. Austrey 

(1817), 6M. & S. 319. 


139. Same wax used by each party.|— 
R. v. Warris (1702), 7 Mod. Rep. 55; 87 HE. R. 
1092. 

140. Seal must profess to be seal of each.] 
—It is true that one piece of wax may serve as @ 
seal for several persons, if each of them impresses 
it himself, or one for all, by proper authority, or 
in the presence of all, but then it must appear by 
the deed, & profess, to be the seal of each (LORD 
Denman, ©.J.).—Coocn v. GoopmMan (1842), 2 
Q. B. 580; 2 Gal. & Dav. 159; 11 L. J. Q. B. 
225; 6 Jur. 779; 114 1. KR. 228. 

Ananatons <-Mentd. Doe d. Marlow v. Wiggins (1843), 


67: Pitman v. Woodbury (1848), 3 Exch. 4 ; 
Doe d. Lansdell & Pembury Churchwardens & Overscers 














». Gower (1851), 16 Jur. 100; Wheatley v. Boyd (1851), 
7 Exch. 20 ; Morgan v. Pike (1854), 14 C. B. 473; 
Maugham ». Sharpe (1864), 17 C. B. N. 8. 443. 


Sealing of bonds.]—Sec Bonps, Vol. VII., pp. 
179-180, Nos. 177-180. 


D. Delivery. 
(a) In General. 
Deed effective from date of delivery.]—Sce Sect. 7, 
ost. 
7 Delivery as escrow.]—See Sect. 5, sub-sect. 2, 
ost. 
Re-delivery.]|—See (d), post. 
141. Necessary to perfect execution.] — Gop- 
DARD’S CASE, No. 71, ante. ates 
142. Se deed is not executed until it be 
formally dclivered.—CHAMBERLAIN v. STANTON 
(1588), Cro. Eliz. 122; 78 HK. R. 379. 
143. jJ— Wits v. Jermin (1590), 


liz. 167; 78 E. R. 424. 
Di ee Philips v. Bury (1694), Skin. 447. 








Cro. 





a 


—Delivery of a deed gives constructive 
ossession ——-SIMPHON ». Foorn (1844), 
p Thom. 240.—CAN. 


141 ii. -———.]—Where there has been 
no delivery of a conveyance it is not a 
deed.—Popr v. PRINCE EDWARD 
ISLAND CROWN LANDS Cor. (1872), 1 


the trument was sufficient to pass —CAN. 

1871. Where one seal used be several | the parcels therein mentioned to & & P. HI. 414. dale t ed & 
persons.}—A deed waa executed before | D.—FARRELL v, FARRELL (1838), 141 iti, ——-.}—A contract signet 
& notary, whose seal was affixed | Craw. & D. Abr. C. 441.—IR. sealed by tho parties thereto :~~ isan ° 
opposite both his own & the grantor’s nevertheless, not binding SA UGH 
Held :' the seal was sufficient, & that D. (a). v. McLrop (1910), 16 W. L. R. 140. 


more than one person might lawfully 


1414. Necessary 


to perfect execution.) | CAN. 
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Sect. Sri lade of deeds: Sub-secit. 1, D. (a) & 
a. & tt. 
144, .|—FELTHAM v. CupwortTH, No. 108, 
ante. 


145. ———.]—-CLAVERING v. CLAVERING (1704), 
Prec. Ch. 235; 2 Vern. 473; 1 Eq. Cas. Abr. 24, 
pl. 6; 24 E. R. 114; affd. (1705), 7 Bro. Parl. 
Cas. 410, H. L. 

Annolations: -—Consd. Worrall . hail (1817), . per, 256; 
Doe d. Garione v. Knight (1826), 6 B. & C Refd. 
Pee Wick ©: bomen (1705), 2 Vern. 528 ; cone Butcher 

1821), 2 Jac. & W. 565; Robe Williams (1841), 1 11 
J. Ch, ane Mentd. Clavell v. Ch. 


rts v 
Littleton (1710), P 
rine Birch v. Blagrave (1755), Amb. 264 


: Doed. Richards 
v. Lewis, Richards v. Lewis (1852), 11°C. B. 103 5; Re 


Jones, Farrington v. Toten, [1893] 2 Ch. 461. 

hie ——.|—-WRIGHT v. WAKEFORD, No. 112, 
an 

147, ——-.]—-A deed has no operation until 
delivery (BAYLEY, J.).—-STYLES v. WARDLE (1825), 
4B. & CU. 908; 7 Dow. & Ry. K. B. 507; 107 
EH. R. 1297; sub nom. WARDEN v. STYLES, 4 


L. J. O. S. K., B. 81. 
Annotation :-—Mentd. Buckeridge v. Flight (1826), 5 L. J. 
Q. 8S. K. B. 21. 


148, ———.]—-The mere sealing does not make it 
a deed. It must have been delivered as a deed 
(Lorp TENTERDEN, C.J.).—-OWEN v. BOWEN 
(1829), 4°C. & P. 93, N. P. 

149. |— No particular technical form of 
words or acts is necessary to render an instrument 
the ‘deed of the party sealing it. The mere affixing 
the seal does not render it a deed, but as soon as 
there are acts or words sufficient ‘to show that it 
is intended by the party to b: executed as his 
deed presently binding on him, it is sufficient. 
The most apt & expressive mode of indicating such 
an intention is to hand it over, saying: ‘I deliver 
this as my deed,’ but any other words or acts that 
sufficiently show that it was intended to be finally 
executed will do as well (BLACKBURN, J.). 

The efficacy of a deed depends on its being scaled 
& delivered by the maker of it, not on his ceasing 
to retain possession of it. This, as a general pro- 
position of law, cannot be controverted. It is not 
affected by the circumstance that the maker may 
so deliver it as to suspend or qualify its binding 
effect. He may declare that it shall have no effect 
until a certain time has arrived, or till some con- 
dition has been performed, but when the time has 
arrived, or the condition has been performed, the 
delivery becomes absolute, & the maker of the 
deed is absolutely bound by it, whether he has 
parted with the possession or not. Until the 
specified time has arrived, or the condition has 
been performed, the instrument is not a deed. 
It is a mere escrow (LORD CRANWORTH).-——XENOS 
v. WICKHAM (1866), L. R. 2 H. L. 296; 3617.. J.C. P. 
8313; 16 L. T. 800; 16 W. R. 38 3. 2 Mar. L. C. 
ae H. Ju.; reveg. (1863), 14 C. B. N.S. 435, Ex. 


Annotations :—Reftd. Macedo v. Stroud, (11922) 2 2A. C. 330. 
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150 1. Effect of mere delivery Written 
q9 ment not constituted deed anereee 
—A document under seal, whereby the 
maker acknowledged a debt to A., Was 


ay it bears 


TP A 
— 
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sumed to have been delivered on the 
date.—HAYWARD 1, 
THACKER (1871), 31 U. 
CAN. 


DEEDS AND OTHER INSTRUMENTS. 


Mentd. Bullen v. 8 (1865), L. R. i A P, 86; Morocco 


C : 1865), 5 New Rep. 2 Cory ».’ Patton 
(1872), £ L "R 7Q a S04 am on bi niversal Marine 
these Fisher v. Liverpool 


Marine {nae 1815),1 LB 8Q.B. ete Roberts v. Security 
Co. ne lneee, i ; TELE Insce. of an v. 


Merchants Marine Tipese, 1887} 2 Q. B. 93. 

150. Effect of mere delivery — Written instru- 
ment not constituted deed thereby.]—G. being seised. 
of a tenement, agreed to dispose of it to S. This 
was done by a scrivener, in an informal manner, 
by indorsement under seal. The indorsement was 
not stamped & there was no form of delivery. 

It is given in his presence, & he receives the 
money: it is clearly a deed between the parties ; & 
must be so therefore, as with respect to the Stamp 
Act (LORD MANSFIELD, C.J.). 

As to the circumstance of attestation, though 
the solemn form is, ‘“‘ sealed & delivered before us,” 
an inaccuracy in that shall not overset every 
thing (ASTON, J.). 

Delivery only would not make it a deed; for a 
memorandum may be delivered (LORD MANSFIELD, 
©.J.).—GoopRIGHT v. GREGORY (1773), Lofft, 339 ; 
98 E. R. 682. 

Delivery of scrip of limited liability company.|— 
See COMPANIES. 

Delivery of bonds.]—See Bonns, Vol. VITI., pp. 
180, 181, Nos. 185-192. 


(b) What amounts to—Proof of. 
i. In General. 


Delivery as escrow.]—See Sect. 5, sub-sect. 2, 
post, 
151. General rule.]—The actual delivery of a 
writing sealed to the party, is a good delivery 
without any words. A sealed instrument cannot 
be an escrow by delivery to the intended obligec. 
As a writing may take effect by actual delivery 
without any words, so it may take effect by words 
without actual delivery.—THOROUGHGOOD’S CASE 
(1612), 9 Co. Rep. 186 b; 77 EB. R. 925. 

152. .|—XENOS v. WICKHAM, No. 149, ante. 

153. Need not be by physical act.] —_ 
POWELL v. LONDON & PROVINCIAL BANK, No. 104, 
ante. 

154. ——.]—-MacEpo v. Stroup, No. 172, post. 

155. Mere signing, sealing & using words of 
delivery—-Not conclusive evidence of legal delivery.] 
—Dor d. FEnrIMAN v. Virco, No. 230, post. 

156. No formal words necessary—Actual delivery 








sufficient.|-—ANON. (1573), Ben. & D. 104; lad 
E. R. 310. 
157. -|— HOLLINGWORTH v. ASCUE 








] 
(1594), Cro. Eliz. 356; 78 BK. R. 604; sub nom. 
ASKUE v. HOLLINGBROKE, Moore, K. B. 405; 
subsequent proceedings, sub nom. ASCUE Vv. HoL1ine- 
WoRTH (1597), Cro. Eliz. 461, 494; (1598), Cro. 
liz. 544. 
Annotations :—Mentd. Cabell v. Veughen (1670), 1 Wms. 
Saund. 288 4; Abbot v. Smith (17 i. 2 Wm. BI. 947 ; 
Scott v. Godwin (1797), 1 Bos. & P. 


158. Delivery may be intered = -From conduct 








151 iv. A deed must be 
assumed to have been delivered before 
it is registered.—IMPERIAL BANK OF 


C. 
CANADA 0. METCALFE (1886¥% 11 O. R. 


R. 427.— 


handed, enclosed in a sealed envelope, 151 ii, ——.)— 467.—CAN. 
to A. The envelope bore instructions | w ras e eltupiy RS Naa ah Pg 154 v. |More registration of 8 
that it was ony to be opened after the here was no delivery. | deed is not delivery. of it; it is but 


& one maker gave no 


maker’s death 
as to the contents :— 


indication to Ob 
Held: the document did not operate 
as a deed, there having been, the 
circumstances, no delivery of it as 
such. a apa art DAKIN v. TRUSTEES 
EXE GENCY Co., LTpD., 
{1920} o} Y. A 4 ae —AUS. 


PART I. SECT. 5, pUBseRen: 1.— 


° ° deed.— 
1511. General rule.}—A deed is pre- (tSse), 3 Man. L 


eft. did not veneer if the grantor 
delivered it to him, 
grantor gave it to deft. ’s clerk, but 
one of these two ways it came nto his 
Fossomston :—Held : 
a ey ee vt. KNIGHT (1876), 
8.—CAN. 


151 iii. ———. }—Registration of a deed 
foe not necessarily imply delivery of 
Tims ie te 


circumstantial evidence of ‘delivery. — 
ANNING v. ANNING (1916), 38 O. L. R. 
277.—CAN. 


158 i. Delivery may be inferred— 
From conduct of partica—At time of 
execution.}—-Where a& conveyance has 
been executed by the grantor in the 
presence of an attesting witness, who 
swears he read over the whole of the 
deed to the grantor before execution, 
& complied with all the requirements 


he thought the 
in 


de- 


It was ob- 
not a good 
l 


v. oe 


Part I1.—DEEpDs. 


of parties—At time of execution.])—SHELTON’s 
CASE (1582), Cro. Eliz. 7; 78 K. R. 274. 

159. -|—GOODRIGHT v. GREGORY, 
No. 150, ante. 

16 




















: -]|—A deed was executed 
by the grantee, but not attested, & was by him 
sent to the solr. of the grantors to procure their 
execution, & they accordingly signed, sealed, & 
delivered it :—-Held: this was a complete delivery, 
whereby the estate passed.—KIDNER v. KEITH 
(1863), 15 C. B. N.S. 35; 143 B. R. 695. 

Annotation :—Refd. Whelan v. Palmer (1888), 39 Ch. D. 648. 


161. —— After execution.]— Tupper v. 
FOULKEs, No. 118, ante. 

162. -]—Pitf. executed a de- 
claration of trust operating as a voluntary settle- 
ment of leasehold property upon his mother for 
life, with remainders in favour of her children. 
Subsequently a deed was indorsed upon the 
original assignment of the property to pltf. pur- 
porting to convey the legal term to the mother 
absolutely. Pltf. signed his name to this deed 
opposite the seal which had been affixed at the 
solr.’s office, but immediately upon his signing it 
the solr. who was present, hearing of the declaration 
of trust, stopped all further proceedings. The 
deed, however, so signed, but undated & unattested, 
was left in the hands of pltf.’s mother, who after- 
wards granted the lease to the deft. Deft. 
occupied the premises under this lease, & repaired 
them with pltf.’s knowledge, & in a deed of arrange- 
ment between pltf. & his mother’s exors., which 
was prepared by his direction, & signed by him, 
though not completcly executed, were contained 
recitals of the deed in question, & of the lease to 
deft. :—Held: sufficient evidence of the execution 
of the deed by pltf.—Krirnu v. Prarr (1862), 10 
W. R. 296. 

163. ——- From handwriting of obligor.] — 
GRELLIER v. NEALE, No. 128, ante. 

‘ From seal of obligor.) —TALporT v. 
Hopson, No. 129, ante. 

. From subsequent admission — 
“Signed, sealed & executed as it purported to 
be.’’]—At the trial of a cause it was admitted that 
a document ‘‘ was signed, sealed & executed as it 
purports to be.’ The document, which was’ 
produced. bY the party who was to take a benefit 
under it, concluded “ as witness the hands & seals 
of,” the parties, & the attestation was to the 
signing & sealing only :—Held: it was to be in- 
ferred that the document was delivered, & 
amounted in law to a decd.—HALL v. BAINBRIDGE 
(1848), 12 Q. B. 699; 3 New Pract. Cas. 2043; 17 
L. J. Q. B. 317; 11 L. T. O. S. 4843 12 Jur. 795 : 
116 E. R. 1032. 

166. Instrument conditioned to take effect on 
death of grantor.]—H., who was the assignec of the 
lease of a dwelling-house, signed & sealed a docu- 
ment purporting to be an assignment of the lease 
by him to one B., but of which the date was not 
filled in, & delivered the document to his solrs. 


necessary to make it an executed 
document, a presumption is raised in 
favour of the delivery of the instru- 
ment.—O’CALLAGHAN v. COADY (1912), 
11 EK. L. R. 63.—CAN. 


161 i. After execution. }— 
In a deed from father to son of bargain 
& sale the attestation clause stated it 
to have been signed, sealed & delivered. 
The grantee had voted on the land, 
once when his father himself was 
returning officer, & had resided ‘for 
aay wan. 20 haar pon moon re 

a nothing :—Held: absolutely 
delivered.—Youva v. HUBBS (1857), 15 





























161 ii. 








purpose of hay 
pared :—Held : 
duly 


161 fii. 











conveyed by pltf. to his 
retained in his possession the duplicate 
of the deed to his wi 
the land was afterwards exccuted by 
his wife, at the instance of oO 
produced the duplicate dee 
the mortg 
the deed to the wife 
was delivered.—ANNING  v. 
aaa (1916), 38 O. L. R. 277.— 


fe, 


.}-A man treating a deed | CAN. 
os his own, is a delivery of it.—CaREY 
v. O'HARA (circa 1800), Rowe, 531.—~— 
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upon terms set forth in a letter addressed to him 
by them as follows: ‘‘ We acknowledge that you 
have to-day executed the assignment of your lease 
to B. as an escrow, & that we are to retain it on 
your behalf until you send instructions to complete 
the deed. In the event of your dying before the 
deed is completed, we understand that we are to 
consider the deed as having been completed before 
your death, & to take what steps are necessary to 
vest the lease in B., should she wish it. In the 
event of B. dying before the assignment is com- 
pleted you will of course send us further instruc- 
tions as to what is to be done with the premises.”’ 
B. signed & sealed the document at or about the 
time when If. did so, but the ct. inferred from the 
circumstances that she did so merely by way of 
acquiescence in the arrangement, whatever it was, 
intended by H. The document was not attested 
so as to satisfy the requirements of the Wills Act. 
Ii. died without having given any further instruc- 
tions in the matter. He occupied, & retained the 
title deeds of, the house, & paid the rent, rates, & 
taxes in respect thereof, until his death, & had, 
subsequently to the time when the before-men- 
tioned document was delivered to his solrs. as 
aforesaid, been party to a deed, reciting that the 
term was vested in him, by which the lessors 
granted him permission to make a structural 
alteration in the house. B. survived him :— 
Held: the proper inference from the facts was 
that the above-mentioned document was never 
legally delivered by H. either absolutely as a decd, 
or as an escrow, & therefore was inoperative. 

A document purporting to be a deed of convey- 


ance by a person of his own property, which is 


delivered by him on a condition that it shall only 
become operative upon his death is a testamentary 
document, and therefore cannot take effect as an 
escrow.-— FOUNDLING HOSPITAL (GOVERNORS & 
GUARDIANS) v. CRANE, [1911] 2 K. B. 367; 80 
L. J. K. B. 853; 105 L. T. 187, C. A. 


Annotations :-—Refd. Warwick ». Warwick (1918), 34 T. L. R. 
"15. Mentd. Re Williams, Williams v. Ball, [1917] 1 Ch. 1. 


ii, Delivery through Third Party. 

Delivery as escrow.]—sSvce Sect. 5, sub-sect. 2, 
post. 

167. Delivery through third party — Effect of 
refusal to accept by obligee.]—A. executed a bond, 
under seal & delivered it to B. to deliver to (. C. 
declined to accept it but B. left it with him :— 
Held: CU. can sue on the bond & A. cannot now 
plead that it is not his deed.—Taw v. Bu RY (1558), 
2 Dyer, 167 a; Ben. a ¢ TS PTE asa) ; 

L — ; v. Knigh ‘. 
ee ood UOvord v Lee (1587), Cro, Wiz, 64 3 


lv. Denbigh (1600), Cro. Eliz. 773; Whel dalo’s Case 
gus): 5 Co. ey 119 wa; Oshey v. Hicks (1610), Cro. Jac. 
263. 


168. eJ—ALFORD v. Ime (1587), Cro. 
iz. 54; 2 Leon. 110; 78 BE. R. 315. 

cee ce ay Doe d. Garnons v, Knight (1826), 5 
B. & C. 671. 
169. ——- ——-.]— Butter & BAKER’s CASE 


— 

















p. Merc sacssion docs not imply 
delivery.}—M‘ASLAN v. GLEN (1859), 
21 Dunl. (Ct. of Sess.) 511; 31 Sc. Jur. 
274.—SCOT. 


. SECT. 5, SUB-SECT. 1.— 
al D. (b) il. 


}~—Land was 
wife. Pitt. 


A mortgage of 
a ut 
or the ; 
© pre- q. Delivery through third party.}— 
The due exccution of a deed & forward- 
ing it to w third party for the obligee, 
is a sufficient delivery.—-MUIRHEAD v. 
McDOUGALL (1838), 5 O. S. 642.— 


r. J— ae cre ape pats 
eeds ; were placed in an 
a he a Tustice at M.‘’s request, 
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Sect. 5.—Ewecution of deeds: Sub-sect. 1, D. (b) it., 
(c) & (d) & EB.) 


(1591), 8 Co. Rep. 25 a; 1 And. 848; 8 Leon. 
271; Moore, K. B. 254; Poph. 87; 76 E. R. 684. 


Annotations: ; —Consd. Xenos v. Wickham (1867), L. R. 2H. L. 
296. Refd. 695), Cro. Eliz. ; 
1 Salk. 299; Doe d. 


ht . 671; § TS v. 
. & v. Bowring (1885), 
D. allott v, , Wilson, 11903 2 Ch. 494. entd. 
Menvil’s Case (1 586), 1 ; Mountjo 3), Case 
1589), 5 Co. Rep. 3 b; en °. “Case aoe ), 6 Co. 
p. 82 g;” Porialls. Case (164 Be ier 
Lovies's Cane rere Tt Court af Word! 8 
Case (1626), Cro. Car ‘Syaown ae 5 Gon BS Noe Cro. 
Car. aes .». Ham] a3; (1 yee - 825; Norrice 
pag (1 eM 


tor ctr? ee White 


O. Bridg. 
pean gon v. Leach 1860), 2 kext 198; Arthur v. 
kenham (1707), 1 ert Ren 148; Brunker 

1707) 11 Mod. Rep. Atkin v. Barwick ‘aioe 
65; Windham e “Chetwand (1767), 1 Burr. ; 

Buokinghamshive vw. Drury (1 762), wil oo 177 

v. Chandos (1794), 2 Ves. 417; Goodtitle d. a 

o wey (1796), 1 Bos. & P. 576: Cave v. Holford (1798), 

50 ; Goodright d. Fowler v. Forrester 

5 Has, 652; Doe d. Tofield v. Toficld noe) 11 ety 
Balme v. Hutton (1831), 2 Tyr. 1 Luc 

Nookell ness) a0 ? Bing: 2 ee Bramiah © v. Roborts (1838), 

8 v. 


Od ay (1885), 2 Or Mee 
10s, pe lana . Carlisle 7 ga7h 8 OLE 693; Doe d. 
Chidgey ¥ iron 517: London & 


fie o ° spnden ct River Plate Bank 


(1888 ay 2 a B. D. Re Arbib & Class’s Contract, | 
[1891] 1 Ch. 
170, ——— For use & benefit of obligee — Third 


party not agent of obligee.}|-Where a party to any 


7 


instrument seals it, & declares, in the presence of | 


a witness, that he delivers it as his deed, but keeps 
it in his own possession, & there is nothing to 
qualify that, or to show that tue executing party 
did not intend it to operate immediately, except 
the keeping the deed in his hands, it is a valid & 
effectual deed, & delivery to the party who is to 
take by the deed, or to any person for his use, is 
not essential. Delivery to a third person for the 
use of the party in whose favour the deed is exe- 
cuted, where the grantor parts with all control 
over the deed, makes the deed effectual from the 
instant of such delivery, although the person to 
whom the deed is so delivered be not the agent of 
the party for whose benefit 
DoE d. GARNONS v. KNiaGHT (1826), 5B. & C. 671 : 
8 Dow. & Ry. K. B. 348; 4L. J. 0.8. K. B. 161; 
108 E. R. 250. 


Annotations --——Consd. Hall eae (1844), 3 Hare 532; 
Xenos ». Wickham (18 67), L 2H. 296. Refd. 


on Fie on v. erie i E leay 4 ¥. rk O. ix’ 119: Fletcher 
Fletcher (1844), 4 Hare 67; Doe d. Richards v. Lewis, 
hards v. Lewis (1862), 1 11 G. B. 1035; Jeffries v. Alex- 
ander we )» 8 H. 94 ‘" Pattie ». Hornibrook, 
1897 25; Se aeder o. Stroud, oe 2 A. C. 330. 
entd. Roberts v. ere peed), ll L. J. Ch. 65; 

Grant v. Hunt (1845), 1 C. B 

171. —-— To solicitor of pees Sz2YMOUR, 
INELDING v. SEYMOUR, No. 67, ante. 

172, -]-— The owner of mtged. lands 
& houses in Trinidad, about three months before 
his death, executed a conveyance & a memo- 
randum of transfer by each of which he purported 
to convey or transfer certain properties absolutely 
to his daughter in consideration of his affection 
for her. The properties dealt with by the memo- 
randum, unlike those dealt with by the convey- 











& M. instructed the justice to keep them 
until his death & then deliver them 4 


his exors.—CANADIAN CREDIT MEN 
TRovsT ere no Myers (1922), 45 


N. B. R. 83 
ty solicitor of mortga- 


oe aly ad not 
. waa executed & left 


MACKECHNIE (1858), 7 Gr. 23.—CAN. 


ae —— Subsequent dewey to mort- 

es.) — Doft. executed mtge. & 
ott it sh a his solrs. with inabeuceions 
to deliver it over until he was 
satisfied that all was right & assented to 
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ance, were registered under the Real Property 
Ordinance No. 60 of Trinidad, & accordingly, by 
s. 46, no transfer of them was effectual to pass any 
estate or interest. unless the instrument was oe 
tered under the Ordinance. The donor er 
having executed the two instruments delivered 
them to his solr., telling him to keep, & not to 
register, them. They remained in the solr.’s 
custody unregistered until the death of the donor, 
who during his life continued to receive the rents. 
There were concurrent findings that the instru- 
ments were intended to operate as immediate & 
unconditional gifts to the daughter :—Held: the 
deed of conveyance, though not delivered to the 
daughter, operated to convey to her the properties 
to vee it referred. 

articular form of words or acts is necessary 
to peas an instrument the deed of the party who 
has executed it. It is no doubt true that a deed 
may be delivered on a condition that it is not to 
be operative until some event happens or some 
condition is performed. In such a case it is until 
then an escrow only (LORD HALDANE).—MACEDO 

v. STROUD, [1922] 2 A. C. 330; 91 L. J. P. C. 222; 
128 L. T. 45, P. C. 

173. Delivery by beneficilary— In presence of 
obligee.]—PARKER v. TENANT (1560), 2 Dyer, 
192 b; Ben. & D. 92; 73 BE. R. 424; sub nom. 
ANON., Jenk. 221. 

Annotation :—Mentd. Dowman’s Case (1586), 9 Co. Rep. 7 b. 

174. Delivery to solicitor of mortgagor—Bank- 
ruptcy of mortgagor—Subsequent delivery to mort- 
gagees.|—A. being indebted to his bankers, 
executed a deed purporting to be a mtge. to them 
for securing the debt. After executing it, he 
delivered it to his attorney, who retained it in his 
possession till A.’s bkpcy., which occurred about 
a month afterwards. The attorney then delivered 
it to the mtgees. :—Held: this was good a delivery 

y A. to the mtgees.—GRUGEON v. GERRARD 
(1840), 4 Y. & C. Ex. 119; 160 EB. RR. 945. 

Delivery by corporation.]—See Sub-sect. 5, post. 

Concealment of fact of execution—Deed retained 
by grantor.|—See Sub-sect. 3, post. 


(c) Delivery as E'scrow. 
See Sect. 5, sub-sect. 2, post. 


(a) Ie-delivery—Acknowledgment. 

175. Re-delivery of voidable deed— Person 
making first delivery infant or married woman. ]— 
JENNINGS v. BRAGG (1595), Cro. Eliz. 447; cited in 
3 Co. Rep. at p. 35 b; 78 E. R. 687. 

176. J—A re-delivery by feme, after 
death ‘of baron, of a deed delivered by her whilst 
covert, is a sufficient confirmation of such deed 
so as to bind her without it being re-executed 
or re-attested. Circumstances alone may be 
equivalent to such re-delivery though the deed 
be a joint deed Py baron & feme affecting the wife’s 
land & no fine levied.—GooDRIGHT v. STRAPHAN 
(1774), 1 Cowp. 201; Lofft, 763; 98 E. R. nee 
Annotations :—Apld. Hudson »v. Revett (1820), 5 Pig 

Consd. Tupper v. Foulkes (1861), 9 C eet owl 

London & Voeveiere Bank, [18 $31 2 : 
ond ° Reh. 


Scsmiony, Fielding v ymour, ag alt 
Lee v. Muggeridge Gsisns § Taunt. 3 


ae det 8 interests, & plitf. was entitled 
over. —LEYS ? HOLLINGHEAD 
(18780. 29 C. P. 66.—CAN. 


Delivery to a of doth b evigets J 
=-Kithough a fo aigent is delivered to the 


agent for a husband, & he is also agent 
for the Praidoa: it a ar a delivered instru- 








vith the miteor: ‘a attorney with direc- | their doing so, & without such consent ent or.—BROWNLEE v. 
tions not to ster it until further | they delivered it over. an action We OB BELL RSL ; i "Sh. (Ct. of Sess.) 
orders. After the autaor. ‘3s death it | on the covenant to pay the mitge. af 7 Fac. itt : a 
was delivered to the pa 3 ecente money :—Held: deft. had authorised 

tered :— his solrs. to deliver the mtge. whenever —. vo. STEwaRr 


who had it Held: 
sufficient delivery. ~—~MACKEOHNIE i 


they should deem it advisable to do so 


— STE 
(1842), 1 Bell, Sc. hope 796.—SCOT. 


Part I.—DrExps. 


177. May be inferred from  circumstances— 
Re-delivery of joint deed of husband & wife.]— 
GOODRIGHT v. STRAPHAN, No. 176, ante. 

178. Acknowledgment of  grantor.|/— 
TUPPER v. FOULKES, No. 118, ante. 

179. -] — Re SEYMOUR, FIELDING v. 
SEYMOUR, No. 867, ante. 

Delivery as escrow.|—Sce Sub-scct. 2, post. 

180. Re-execution by tracing over signature 
with dry pen—Warrant of attorney.|—A party 
executed a warrant of attorney to confess judg- 
ment for £1,000 in the presence of an attorney, 
who subscribed his name as a witness to the execu- 
tion as attorney for him, forall to Judgments 
Act, 1837 (c. 110), 5. 9. he warrant of attorney 
was afterwards altered, by consent, by changing 
the sum to £2,000. The attorney was present, & 
passed a dry pen over the attestation & over his 
own signature :—Held: the warrant was not duly 
subscribed.— BAILEY v. BELLAMY (1840), 9 Dowl. 
507; Arn. & H. 90; 10L.J.Q.B. 41; 5J.P. 3. 
Annotations :—Refd. Playne v. Scriven (1849), 1 Rob. Eccl. 
772. Mentd. Hartley v. Manson (1842), 11 L. J. C. P. 199. 

181. Deed executed In blank— Adoption after 
blanks filled in.|—M., the holder of shares in a co., 
deposited with S. certificates of the shares & a 
blank transfer, as security for a debt. Afterwards 
he fraudulently executed a blank transfer in respect 
of the shares & deposited it with the applts., as 
security for a debt. On being applied to by the 
applts. for the share certificate he stated that it 
was lost or mislaid. The applts. stamped their 
transfer, filled up the blanks, had it executed by 
their manager as the transferee, & sent it to the 
co.’s office with a request that the co. would 
‘certify it,’ & with an indemnity against any 
claim in respect of the missing certificates. The co. 
did not accept the indemnity & declined to certify. 
Shortly after the exors. of S. (who had died) gave 
notice to the co. of their charge upon the shares. 
The co. was incorporated under the Companies 
Act, 1862. The arts. of assocn. provided that the 
shares should be transferable only by decd: that 
lost certificates might be renewed upon satisfactory 
proof of the loss, or in default of proof, upon a 
satisfactory indemnity being given: & that the 
co. should not be bound by or recognise any equit- 
able interest in shares. Each certificate stated, 
under the co.’s seal, that no transfer of any portion 
of the shares represented by the certificate would 
be registered until the certificate had been delivered 
at the co.’s office. The applts. having brought 
an action against the exors. for a declaration of 
their title to the shares & to restrain the exors. 
from dealing with the shares :—Held: the trans- 
fer to the applts. not having been re-delivcred by 
the transferor after the blanks were filled up was 
not his deed & the applts. had no legal title to the 
shares.—Soci&Tkh GENERALE DE PARIS v. WALKER 
(1885), 11 App. Cas. 20; 55 L. J. Q. B. 169; 54 
L. T. 389; 34 W. R. 662; 2 T. L. R. 200, H. L.; 
affg. S. C. sub nom. Soctktk GENERALE DE PARIS 
: Bets UNION Co. (1884), 14 Q. B. D. 424, 


Annotations :—Co 
[1893] 1 Ch. te 











- Powell v. London & Provincial Bank 
Refd. M ueensland National 


“Ranney >. 


Bank (1887), 36 Ch. D. 25; Mo (1887), 35 
Ch. D. 598; Ireland v. Hart, [1902] 1 Ch. 522; Bu Ve 
Constantine, [1908] 2 K. B ; Re Seymour, Fielding 


. 484 
475. Mentd. Bradford Banking 


v. Seymour, [1913] 1 Ch. 
PART I. SECT. 5, SUB-SECT. 1.— 


D. (a) 


177i. May be inferred from ciroum- 
Rasen iS 5 ste deed of 
and a oO 
interest by a é 





cy e 
wife, after the death of 
her husband, upon a mtge, of the wife’s 
lands execu by the husband & 


wife during coverture :—Held: a new 
delivery after his death.—CaREY v. 
O’HARA (1800), Rowe, 531.—-IR. 


PART I. SECT. 5, SUB-SECT. 1.—E. 


183 i. Whether necessary.}-—A con- 
veyance of land does not require a 
witness.— DoE d. SHERLOCK v. 


Se 
e 
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Whinney (1886), 11 App. Cas. 426; Colonial ponk Ms 
Hepwo 87), 36 Ch. D. 36; oots v. Williamson 


18 
» 38 ch, D. 485 ; Williams v. Colonia] Bank, Wil 
v. Londee Chartered Bank of Australia (1888), 38 oy 
388; Re Cawley (1889), 42 Ch. D. 209; Moore ». North 
te 1891) 2 Ch. 599; Balkis Spear ae vo: 
e ’ opje &m 
{1 ; Rainford v. Keith + Blackman 

Co., [1905] 1 Ch. 296; Wells v. Smith, [1914] 3 K. B. 722; 

Mackereth v. Wigan Coal & Iron Co., (1916] 2 Ch. 293. 

182. Whether action upon sufficient.)— 
POWELL v. LONDON & PROVINCIAL BANK, No. 104, 
ante. 

Effect of filling up blanks after execution 
generally.}—See Contract, Vol. XII., Part V11., 
Sect. 8. 

Stamps on re-execution.|—See REVENUE. 





E. Attestation. 


See, generally, EVIDENCE. 

In warrants of attorney to confess Judgment.]— 
See Sect. 5, sub-sect. 6, ‘I’. (d), post. 

188. Whether necessary.] — GARRETT v. LISTER 
(1661), 1 Lev. 25; 83 HE. KH. 279. 
Annotation :—Mentd. Cox v. Allingham (1822), Jac. 614. 

184. At common law.]— At common law, 
an attesting witness is not essential to the validity 
of a deed.— BUCKERIDGE v. FLicutT (1826), 6 





B. & C. 49; 9 Dow. & Ry. K. B. 118; 5 
L. J. 0.8. K. B. 21; 108 KH. R. 3713 affg. 8. C. 


ees nom. FLIGHT v. BUCKERIDGE (1825), 3 Bing. 
215. 
Annotations :—Mentd. Cockburn v. Harvey (1831), 2 B. & Ad. 

797; Richardson vr. Tomkics (1842), 9 Bing. 61; Faircloth 

v. Gurney (1833), 9 Bing. 622; Mugging v. Coates (1842), 

6 Jur. 782. 

185. |—A power to demise premises with 
the consent of A., in writing, duly attested, is not 
well executed by a demise which professes to be 
made with the consent of A., ‘ testified by his 
being a party to those presents.” The meaning is, 
that the written consent shall be signed in the 
presence of a witness.—FRESHFIELD v. REED 
(1842), 9 M. & W. 404; 11 L. J. Mx. 193; 1652 
E. WR. 171. 

Annotations :—Consd. Seal _v. Claridge (1881), 7 Q. B. D 








516. Refd. He Parrott, Ex p. Cullen, [1891] 2 Q. LB. 161. 
186. J—KEITH v. PRATT, No. 162, ante. 
187. J—A voluntary conveyance of land 





to charitable uses was crxecuted by the grantor in 
the presence of a witnes>. who signed the attesta- 
tion clause, & in the presence of two other persons, 
who executed the deed at the same time for the 
yurpose of conveying an outstanding legal estate, 
ut did not sign the attestation clause :—Held: 
the deed was not sealed & delivered in the presence 
of two witnesses within the meaning of Charitable 
Uses Act, 1735 (c. 36).—-WICKHAM v. Batu 
(MARQUIS) (1865), L. R. 1 Eq. 17; 35 Beav. 59; 
35 L. J. Ch. 53; 13 L. T. 318; 30 J. P. 363; 11 
Jur. N.S. 988; 14 W. RR. 21; 6565 E.R. 816. 
sas alah -—Mentd. Churcher v. Martin (1889), 42 Ch. D. 


188. Who may attest — Infant son of grantor.] 
—KINGSTON v. MANWARING (1664), Nels. 94; 21 
E. R. 798; sub nom. KINASTON v. MAYNWEARING, 
1 Cas. in Ch. 47, L. C. 

189. Disinterested persons — Not party to 
deed.j—Purchase under a trust for payment of 
debts by the trustee, as agent for his father, both 
creditors in partnership, established under the 


(1865), 6 All. 232.—CAN. 

183 fi. --—~In an action arising 
out of an assignment of an equity of 
redemption :—Held: the deed did not 
require attertation.—ROOKER v. Hoor- 
STETTER (1896), 26S. C. R. 41.—CAN. 

189 i. Who may attest—Distnterested 
person—Not party to deed. }-—Where the 
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Sect. 5.—Ewecution of deeds: Sub-sect. 1, E.; sub- 
sect. 2, A. & B.] 


circumstances, particularly, that the cestui que 

trust had full information, & the sole management, 

inaking surveys, settling the particulars, fixing the 
prices, etc. :—Held: the vendor was bound by 
the signature of the agent’s clerk. 

It is true, where a party or principal, or person 
to be bound signs as, what he cannot be a witness, 
he cannot be understood to sign otherwise than 
as principal (LorD ELDON, C.).—CoLrs v. TRE- 
COTHICK (1804), 9 Ves. 2384; 1 Smith, K. B. 233; 
32 E. R. 592, L. C. 

Annotations :—Consd. Seal v. Claridge (1881), 7 Q. B. D. 516. 
Refd. Gosbell v. Archer (1835), 2 Ad. & El. 500. Mentd. 
Randall v. Errington (1805), ; Blagden v. 
Bradbear (1806), 12 Ves. 466; Morse v. Royal (1806), 
12 Ves. 355; Buckmaster v. Harrop (1807), 13 Ves. 456 ; 
Emmerson v. Heolis (1809), 2 Taunt. 38; Peacock v. 
Evans, Evans v. Peacock (1810), 16 Ves. 513; conven ty v. 
Proctor (1813), 3 Ves. & B.57 ; Copis v. Middleton (1817), 
2 Madd. 410; Kenney v. Wexham (1822), 6 Madd. 355; 
Henderson v. Barnewall (1827), 1 Y. & J. 387; Graham 
v. Musson (1839), 7 Scott. 769; Re Robinson & Farrand, 
Kx p. Holdsworth (1841), 1 Mont D. & De G. 475; Carter 
v, Palmer (1842), 8 Cl. & Fin. 657; Strickland v. Turner 
ye P2), 7 Exch. 208; Tottenham v. Green (1863), 32 

. J. Ch. 201; Coles v. Bristowe (1868), L. R. 6 Eq. 149; 

Plowright v. Lambert reat 62 I. T. 646; Luddy’s 

Trustee v. Peard (1886), 33 Ch. D. 500; Potter v. Peters 

(1895), 64 L. J. Ch. 357; Re Boles & British Land Co.’s 

Contract (1901), 71 L. J. Ch. 130. 

100. -|— The grantee of a bill 
of sale, although he may be a solr., cannot be the 
attesting witness thereof under Bills of Sale Act, 
1878 (c. 31), s. 10 (1).—SEAL uv. CLARIDGE (1881); 
7Q. B.D. 516; 60L. J.Q. B. 716; 44 L. T. 501; 
29 W. FR. 598, C. A. 

Annotations :— Apld. Re Parrott, Ex ». Cullen, [1891] 2 Q.B. 
151. Refd. Penwarden v. Roberts, Wilson v. Roberts, 
Heath v. Roberts (1882), 9 Q. B. D. 137; Peace v. Brookes, 
[1895] 2 Q. B. 451. 

191. -}—A person who is 
appointed by a creditor under Bankruptcy Act, 
1883, Sched. I., r. 15 to act as his proxy cannot 
himself be the attesting witness to the instrument 
of proxy.—He Parrorr, La p. CULLEN, [1891] 2 
Q. B. 151; 60 L. J. Q. B. 567; 64 L. T. 801; 39 
W. R. 543; 7 T. L. R. 5643; 8 Morr. 185, D. C. 

192. *““Two credible witnesses.’’| — 
An assignment of a bail bond is invalid, if executed 
in the presence of & attested by pltf. in the action 
& another person, 4 Anne (c. 16), s. 20, requiring 
the assignment to be made to pltf. in the presence 
of two credible witnesses, which means disin- 
terested persons.—WHITE v. Barrack (1836), 
1M. & W. 424; 2 Gale, 57; 51. J. Ex. 167; 150 
BK. R. 5003; sub nom. WRIGHT v. BARRACK, 1 Tyr. 
& Gr. 764. 

198. How effected—Whether attestation should 
be in same place as execution.]—A bond having 
been executed by A., & attested by one witness, 
was carried into an adjoining room & shown to B. 
who was desired to attest it also, which he accord- 
ingly did in the presence of A. :—Held: B. was a 
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rove the execution.—PARKE vw. 
os. & P. 217; 3 Esp. 171; 126 
E.R. 1244. 


194. -]—Deeds ought to be attested 
in the same room in which they are executed, & 
not carried away for attestation. The witnesses 
ought to be careful that they hear the formal 
words of delivery used, & it is highly expedient 
that the party executing should state that he 
fully understands what he is executing. But to 
make the party designate the instrument in the 
presence of the witnesses, as by saying, ‘‘this is 
my power of attorney,” or the like, would be laying 
down a rule sometimes productive of inconvenience. 
—LOYD v. FRESHFIELD (1826), 2 C. & P. 325, 
N. P.; subsequent proceedings, sub nom. LLOYD v. 
FRESHFIELD, 9 Dow. & Ry. K. B. 19. 


Annotations :—Mentd. Alliance Bank v. Kearsley (1871), 
aa 6C. P. 433; Okell v. Eaton & Okell (1874), 31 L. T. 


good witness to 
MEARS (1800), 2 











Assurances inter vivos for charitable pur- 
poses.|——See CHARITIES, Vol. VIII., p. 279, Nos. 
506-508. 

195. Sufficiency of—‘‘ Signed, sealed & delivered 
in presence of.’’?|-—-NEWTON v. RICKETTs, No. 94, 
ante. 

196. Effect of inaccuracy.]—— GoopnricHuT  v, 
GREGORY, No. 150, ante. 
Proof of attestation.|—-See EVIDENCE. . 


SUB-SECT. 2.-—DELIVERY AS Escrow. 
A. In General. 


Delivery of deeds generally, see Sub-sect. 1 D., 
ante. 

197. Definition of escrow — Deed intended to 
take effect conditionally.|—-A. having received 
monies belonging to B. privatcly, without any 
communication with B., prepared & executed a 
mtge. to him for the amount. A. retained the 
deed in his custody for 12 years, & then died in- 
solvent. After his death the deed was discovered 
in a chest containing his title deeds :—Held: the 
deed was not an escrow, there being no evidence 
to show that it was exccuted conditionally, but 
that it took effect from its execution, & was good 
against A.’s creditors.—ExToN v. Scott (1833), 6 
Sim. 31; 58 K. H. 507. 

Annotations :—Mentd. Roberts v. Williams (1841), 11 

L. J. Ch. 65; Hall v. Palmer (1844), 3 Hare 532; Lloyd v. 


Attwood (1859), 3 De G. & J. 614; Cory v. Eyre (1863), 
1 Dog. J. & Sm. 149; Cracknall v. Janson (1879), 11 

198. -|—It is the ordinary & almost 
invariable practice for the vendor to execute the 
conveyance & give it to his solr., who exchanges 
the deed for the purchase-money when paid by 
the purchaser. But it would be a monstrous 
thing for the purchaser to be allowed to say to the 
seller, ‘‘ You have executed the deed, & therefore 











er of ha gee ene’ ted nen of the : # ne Q 418.—IND. 
executant, hen signe 8s own wo witnesses were not in presence o Bee ee, Vo . 
name by way of attestation :—Held: | each other.—-Hoa@ v. CAMPBELL (1864), sation ceecutcd hee Toe i pee 


the deed wos not properly attested.— 
SRISTEDHAR GHOSE v. RAKSHALE DAs 
(1921), I.  R. 49 Cale. 438.-—IND. 

193i. How cffected.}-Where the 
signatures of witnesses to a deed were 

xed for them by another person 

with their consent :—Held: properly 
attested.—Sasi BHUSAN PAUL | ?t. 
CHANDRA PESHKAR (1906), I. L. R. 
33 Cale. 861.—-IND. 

198 ii, -}—The witnesses should 
be actually present at & witness the 
execution of the deed.—-SHAMU PATTER 
”. ABDUL KaDIR RAVATHAN (1912), 28 | obi 
T. L. R. 583.—IND. sue upon it.—S 

198 fii, ——.}—It fa nota validobjec- | Dast 


428. 
193 iv. 





158. L, T. 330 


action on an at 





2 Macph. (Ct. of Sess.) 848 ; 36 Sc. , 
nor on ) Se. Jur 


-l—~-The fact that the 

fignature to a deed was not adhibited 

in the presence of one of the attesting 

witnesses is a fatal defect.—FORRESTS 

v. Low’s TRUSTEES, [1907] 8. C. 1240; 
.—SCOT. 


196 i. Effect of inaccuracy.In an 
tested instrument the 
obligee got another attesting signature 
added to it by a man who had not 
witnessed the cxecution of it by the 
igor :—~Held :_ the obligee could not 


t. ITAR 
EVAI (1883), I. L. 


name of deft. had been added as that 
of an pias witness, & this was a 
forgery :—Held: pltf. was not pre- 
cluded from recove .—RAMAYYAR 
v. SHANMUGAM (1891), I. L. R. 15 Mad. 


70.—IND. 

196 iii, ——-.}—An instrument at- 
tested by a witness whose place of 
abode & calling are not stated is not a 
deed.—HFTHERINGTON v. SAMSON, 4 


N. Z. Jur. N.S. 84.—-N.Z. 


196 iv. -}~An instrument was 
not properly attested as a deed :— 
Heid: inadmissible as evidence of a 
contract.—MARTINSEN v. ALLEN (1889), 
8 N. Z. Ju. R. 471.—N.Z. 





AM KRISHNA 2, 
R. 7 Bot. 


Part ].—DEeEps. 


I need not pay the purchase-money; & I have 
got the legal estate, & you must enforce payment 
of the purchase-money as you can.’’ On the 
contrary, I am of opinion the purchaser has no 
estate until he has the deed. This I take to be 
the ordinary case which occurs every day, where 
the deed of conveyance is executed as an escrow 
(RoMILLY, M.R.).—WALKER v. WARE, ETC., Ry. 
Co. (1865), as reported in 35 Beav. 52; 35 L. J. Ch. 
94; 55 E. R. 813. 


Annotations :—Men Se teghiha v. Watford & Rickmans- 


td. 
worth Ry. sen), 36 L . 379; Re Cambrian Rys. 
(1868), 16 W. R. 346; ‘pas o “Northampto n & Banbur 
Ry. (1868), 16 W. R. 1077: er v Crystal Palace 
South-London Ry. (1868), 16 W. R. 413: ing v. Totten- 
ham & Hampstead Junction Ry. (1868), 3 Ch. App. 740; 
Goodford v. Stonehouse & Nailsworth Ry. ( eee M0 L. T 








137; Sutton v. Hoylake Ry. (1869), 20 L. T. 214 

199. -|—XENOS v. WICKHAM, No. 149, 
ante. 

200. ——.] — FouNDLING HOSPITAL 





(GOVERNORS & QCGUARDIANS) v. CRANE, No. 166, 
ante. 
201. ——— ——.]—-MACEDo v. Stroup, No. 172, 
ante. 

202. Condition cannot be imposed subsequent to 
delivery.]|—(1) A person made a deed of gift of all 
his real property to his daughter. He signed & 
sealed it, & no one being present but the attesting 
witnesses, he said, ‘‘ I deliver this as my last act 
& deed.”? After this he desired a third person to 
keep it, & not deliver it to the grantee till he was 
dead, it being suggested to him that she might 
otherwise take his property from him in his life- 
time :—Held: the delivery of the deed was com- 
plete. Semble: if the direction to keep it had sbeen 
given before he said, ‘‘ 1 deliver this, etc.,’’? the 
deed would not have ‘operated as an escrow. 

I doubt much whether, if the instrument had 
been delivered on condition that the grantee should 
not have it till the grantor’s death, it would be 
an escrow (COLERIDGE, .J.). 

(2) If an ignorant person be induced to execute 
an instrument, supposing it to operate in one way 
& it really operates in another, such instrument is 
invalid.—DoE d. LLoyvpn v. BENNETT (1837), 

C. & P. 124, N. P. 
Annotation :—As Lv 2 Consd. Foundling Hospital v. Crane, 

11911) 2 K. B. 

203. Candice cannot be imposed to operate 
a death.|— Dor d. LLoyp v. BENNETT, No. 202, 
ante 

204. FounDLING JlosprraL = (Go- 
VERNORS & GUARDIANS) v. CRANE, No. 166, ante. 

205. Delivery of release as escrow.|] — ANON, 
(1507), Keil. 88; 72 BE. R. 251. 

Release of contractual liabilities .]—See CONTRACT, 
Vol. XII., p. 498, Nos. 4071-4073. 

208. Possession of grantee of deed delivered as 
escrow—-Prima facile evidence of performance of 
condition.|—-Where there is evidence to show that 
a deed was delivered as an escrow, the fact of the 
deed being found out of the possession of the party 
to whom it was delivered, & in the possession of 
the party for whose benefit it is made, is prima facie 
evidence that the condition on which it was to 
be delivered to him has been complied wit with.— 





PART ei SECT. 5, 'SUB-SECT. 2.—A. 
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HARE v. Horton (1833), 5 B. & Ad. 715; 2 
Ae rane 3L.J.K. B. 41; 110 F. R. 
5 


Annotations :—Mentd. Mather v. Frascr (1856), 2 K. = 2; 
536; Southport & West Lancashire Banking C 
Na as a (1887), 58 L. T. 143; Power v. Wells (1888), 6 


By corporations.|—See CORPORATIONS, Vol. 
XITI., pp. 288, 289, Nos. 195-197. 


B. To Whom Delivery made. 

207. General rule.] — But it has been said, if it 
was delivered to the party it could not be delivered 
as an escrow, unless so delivered, in terms. 
Perhaps, technically speaking, this is so, because 
a deed delivered to a party is not an escrow. A 
deed delivered to a stranger is an escrow till some- 
thing is done, but though it is delivered to a party, 
there are cases to show that it is not a perfect & 
complete deed (BEST, C.J.).—HUDSON v. REVETT 
(1829), 5 Bing. 368; 2 Moo. & P. 663; 130 E. R. 


1103. 
Annotations :-—Mentd. Hibblewhite v. M‘Morine (1840), 6 
M. & W. 2 


00; Weat v. Steward (1845), 14 M. & W. 47; 

Cherry v. Homming & Needham (1849), 19 L. J. Ex. 68; 
Peetcy v. M‘ Knight (1856), ze lL. J. Q. B. 30; Tupper 
Foulkes (1861), 9 C. B. N. 797; Soe. Générale de 
Varis v. Tram. Union Co. (1884 ad Q. "RB. D. 424: Powell 
v. London & Provincial Bank, esos) 2 Ch. 655; * brodtton, 
A Excter, noe 11905) g Ch. 455; Rudd v. Bowles, 
11912] 2 Ch. 60 e Seymour, Fielding », Seymour, (1913) 


1 Ch. 475. 

208. —-——.] — The delivery to the solr. of the 
grantee of an instrument executed by the grantor 
will not convert the instrument from an escrow 
into a deed, provided the delivery is of a character 
negativing its being a delivery to the grantee.— 
WATKINS v. NASH (1875), 1. R. 20 Hq. 262; 44 
L. J. Ch. 505: 23 W. R. 647. 

Annotation :-—Refd. London F Frechold & Leasehold Property 

Co. v. Suffield, [1897] 2 Ch. 608 

209. Whether escrow may be handed to grantee.] 
ore v. Leiau (1537), Dyer, $4 b; 73 K. RR. 


6 

Annotations :—-Folld Hawksland v. Gatchel (1602). Cro. Eliz. 
835. Refd. Whyddon’s Case (1596), Cro. Eliz. 520; 
PHUMiUEhD ed: 8 Case (1612), 9 Co. Rep. 136 b; London 
Frechold & Leasehold Property Co. v. Suffield, [1897] 2 





Ch. 608. 

210. ——.] — Wincock ». Hrwson (1597), 
Moore, K. B. 696 ; 72 BE. Rt. 847. 
Annotation :—Mentd. Jones v. Bodinham (1696), 1 Salk. 173. 





211. -|—The delivery of a decd cannot be 
averred to have been made to the party himself 
as an escrow.—WHYDDON’S CASE (1596), Cro. 
Eliz. 520; 78 E. HR. 7693 sub nom. WHIDDON’S 

CASE, Noy. 6. 

Annotations :—Refd. Hawksland ». Gatchel (1601), Cro. 
Eliz. 835; Williams v. Green (1602), Cro. Kliz. 8&4 ; 
London Freehold & Leaschold Property Co. v. Suffield, 
{1897] 2 Ch. 

212. esi a writing obligatory may be de- 
livered as an escrow by the obligor to the obligee, 
to become the deed of the obligor when the obligee 
has performed the conditions under which the 
escrow was delivered, & the obligee cannot main- 
tain an action upon ‘it until these conditions are 
performed. —JJAWKSLAND v. GATCHEL (1601), Cro. 


Eliz. 8385; 78 E. R. 1062. 
Annotation ‘—Refd. London Breepold & Leasehald Property 
Co. . Suffield, [1897] 2 Ch. 


eee eee al rt ee er et 


the delivery of a document as an 








me penne at 


205 i. Delivery of release as escrow. 
Where pitf. alleged that an eat 
of release was delivered to a third party 
a8 an escrow, on condition that it 
should be void on default made by 
defts., & that defts. did make default ‘"— 
Held: defts. must prove the execution 
of the agreement.—LIGHT v. Woop- 
STOCK & LAKE ERIE RaILway & 
boar 7p (1855), 13 U. C. R. 216. 


J.—VOL. XVII. 


209 i. Whether escrow may be handed 
tn grantee.}—To make the delivery of a 
deed operate as an escrow, it must be 
delivered to a stranger, not to the 

grantee.—HAGGARTY v, O’LEARY 
i866), 6 All. “360. —CAN. 


209 ii. -}—CONFEDERATION LIFE 
ABBURANCE Co. v. O'DONNELL (1886), 
13 8S. C. R. 218.—CAN. 


209 iif. —-—.}—The ancient rule that 





escrow must be to a stranger has nut 
survived.—-MOLSONS BANK 1. CRANSTON 
(1918), 44 O. L. HR. 58.—CAN. 


209 iv. .]J—Where a deed is de- 
livered to the party in whose favour it 
is executed, evidence is not admissible 
to show that it was intended to operate 
as an escrow only.—MOHSUM ALLY v. 
Pane? Korer (1863), 2 Hay. 376.— 





P 
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Sect. 5.—Eaeculion of deeds: Sub-sect. 2, B., C. 
& D.] 





213. ae deed cannot be delivered to the 
arty himself as an escrow.— WILLIAMS v. GREEN 
(1602), Cro. Eliz. 884 ; Moore, K. B. 642; 78 EK. R. 
Annotation :—Refd. London Urechoia & Leasehcld Property 
Co. v. Suffield (1897), 77 L. T 
214, .J]—If issue be Volned on a plea that a 
deed was delivered to the party himself as an 
escrow, the fault cannot be assigned for error, after 
ee oa v. Woop (1605), Cro. Jac. 85; 








215. ———.] — ASHFIELD v. WRENSFORD (1616), 
Jenk. 327; 145 E. R. 238. 

216, ———.]—-THOROUGHGOOD’s CASE, No. 15], 
ante. 

217. .}—HoLForD v. PARKER (1618), Hob. 
246; 80 EB. R. 391. 

218. ——.]-— Port v. MIpLETON (1650), Sty. 
251; 82 HK. R. 686. 

219. .—A deed cannot be delivered as an 





escrow, propery so called, to a party (LORD ELLEN- 

BOROUGH, J:).—COARE v. GIBLETr (1803), 4 

East, 85 ; 103 EK. R. 763. 

Annotations :—Mentd. Philipps ». Crawfurd (1 608) 9 Ves. 
234; Craufurd v. Phillips (1806), 2 Bos. & P 141; 
Horwood v. Underhill Mea 10 fant, "423; 
Underhill (1814), 3 M. & 

220. J|—A deed Saal be delivered as an 
eserow to a party on account of the technical effect 
of the delivery in such a case (CromMPTON, J.).— 
he v. CAMPBELL (1856), 6 E. & B. 370 ; 25 

L. J.Q. B. 277; 2 Jur. N.S. 6415 4 W.R. 528: 119 

E.R. 903; sub nom. Pm v. CAMPBELL, 27L.T.0.8. 

Annotations :—Refd. Furness v. Meek Set) 21. 27 L. J. Ex. 
34. Me 1. 


ntd. Wake v. Herop..@ eet) 8 & N. 768 
Wallis v. Rainey (1861), 1 869; Lister ». Sith 
Toe v, Hadley a Pe 


ieee ), 3 Sw. & Tr. 282; 

& G. 227; a tndley ¢. Lacey (1864), 1 . BLN. S. 578: 
Guesdioues v. Blackburn (1866), L. R. in 'P, & D. 109; 
Young v. Austen (1869), L. J. C yy 233; Glevoer ». 
On mere 33 L. T. 672; Pattle v. Hornibrook, 


221. 1 Wanna v. Nasu, No. 208, ante. 
222. -|—A deed may be delivered as an 
escrow notwithstanding that it is delivered to a 
person who is a party taking under it. Where 
there are several grantees & one of them is also solr. 
of the grantor & of the other grantees, & the deed 
is delivered to him, evidence is admissible to show 
the character in which & the terms upon which the 
deed was so delivered.—LONDON FREEHOLD & 
LEASEHOLD PROPERTY Co. v. SUFFIELD (BARON), 
[1897] 2 Ch. 608; 66 1. J. Ch. 790; 771. T. 445: 
46 W. R. 102; 47.1. R. 8; 42 Sol. Jo. 11, C. A. 
223. Delivery to solicitor acting for all parties.] 
—An indenture sealed & delivered to an attorncy 
who is acting for all the parties to it, with directions 
that it is not to take effect till something else is 
done, operates merely as an escrow.—MILLERSHIP 
v. Brookes (1860), 5 H. & N. 797; 29 L. J. Ex. 
369 ;. 157 E. R. 1399. 
Annotations : —Folld. Watkins ©. Nash Spieiiae 
962. Refd. Kidner v. Keith (1863), 15 C. B 
224. -}]— An action was Saat ie the 
transferor of a mtge. against the transferees, seek - 
ing for payment of the money which was the 
consideration of transfer, or to have his mtge 
other deeds back again. Pitf. & defts. em sted 


pa wnreneereny rem ee 


eeeued v. 
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2283 . Delivery to solicitor acting for 


all parties. }-—Before the execution of a | settled up :—He 
conveyance, vendor stated that he | support a 

would not sign any deed unless Pie was |} executed 

agreed that the solr., acting for all | —McGra 

parties, should not use it until the | N. Z. L. R 688 8.—N.Z 


encumbrances were paid. The solr. 
assured him that ie. would hold all 
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the papers until ne whole thir 


contention that vendor 
cd conve ance as an escrow. 


©. Delivery to agent — No intention 


DEEDS AND OTHER INSTRUMENTS. 


in the matter of the transfer the same firm of solrs., 
who were then in good credit. On Oct. 20, 1888, 
pltf. executed the transfer, which expressed that 
the money was paid, & he handed the transfer 
& the title deeds to the solrs., they undertaki ng 
either to return them or to pay the money. Pit. 
did not make any inquiry till Feb. 5, 1889, the 
solrs. telling him so much notice was required. 
On Feb. 22, the solrs. handed over the deeds & the 
On Mar. 15, the solrs. filed their 
eager in bkpcy. Defts. never as aid the money 
cash to the solrs., but they set off in their books 
part of a sum owed by them to defts. :—Held : 
there had been no negligence on the part of plitf., 
& the deed was an escrow until defts. had pai the 
money to the solrs. in cash.—CoUPE v. COLLYER 


(1890), 62 L. T. 927. 
Annotation :-—Refd. London Freehold & Leasehold Property 
Co. v. Suffield, asp] 2 Ch. 608. 


225. & himself one of several grantees— 
Evidence as to terms of delivery admissible.|— 
LONDON FREEHOLD & LEASEHOLD PROPERTY Co. 
v. SUFFIELD (BARON), No. 222, ante. 

226. Delivery to solicitor of grantee—Escrow not 
converted into deed—-No intention to deliver to 
grantee.|—WATKINS v. NASH, No. 208, ante. 

Retention of deed by grantor.|—-See Sub-sect. 3, 
post. 


transfer to defts. 





C. What amounts to—Proof of. 


Effect of delivery.|—Sce Sub-scct. 2, D., post. 

227. Question of fact for jury Ske subscribing 
witness to a bond stated that it was delivered by 
the obligor as his deed, but that before & at the 
time of the execution it was agrecd that it should 
remain in his, the subscribing witness’s, hands 
until the death of A., & until certain securities were 
given up, & that the bond was given up to him 
upon that condition :—-Held: it) was then a ques- 
tion of fact for the jury, upon the whole evidence, 
whether the bond was delivered as a deed to take 
effect from the moment of delivery, or whether it 
was delivered upon the express condition that it 
was not to operate as a deed until the death of A. 
& until the notes were delivered up. 

Semble: it is not essential in order that an 
instrument should operate as an escrow only, 
that it should be expressly declared, at the time 
when it is executed, that it was not to operate as a 
deed until a given event happened.—MURRAY v. 


STairR (EARL) (1823), 2 B. & OC. 82; 3 Dow. & 

Ry. K. B. 278 ; ee E.R. 313. 

Annotations :—-Fo slid. D avis 2: Phe as Abtgad 17 C. B. 625; 
fd. Bowker v. 


Wallis v. Littell (1861), 8 
Burdekin (1843), 11 M. By ides " Gudgen v. ie 
one. 6K. & B. 36 Cumberlege v. Lawson oe 
N. 8S. 709 ondon Free hold & Leasehold Prope 
Momield. f1gd7] 2 Ch. 608. Mentd. Smith v. 

1835), 10 Ring. 125; Spicer ». Burgess ees 1Cr.M 

129; England v. "Watson (1 1842), 6 Jur. 763; Ge erated 
‘Clowes, [1892}2Q.B.11; Strick and ». Williams (1898), 
68 L. J. Q. B. 241. 





228. J—Doz d. FENTIMAN v. VirGo, No. 
230, post. 
229. No express form of words necessary.]— 


Murray v. Starr (EARL), No. 227, ante. 

2380. -}~The mere signing, sealing, & using 
words of delivery, is not conclusive evidence of the 
legal delivery of a deed, nor is any formal act 
necessary at the time of its execution, to indicate 
that it is to be an escrow. The question of deed 
or escrow is & 4 question of fact, to be decided by & 








| to deliver to grantee. }—The property. 

tet | in a policy prepared at the head office 
of an insurance co. & sent to their 
nt does not pass out of the co. & is 


this coul 


eee (1892), 10 , the most no mre than an escrow 
in the hands of t t.—Buok v. 
eo ‘issaye 21 .- Cc. R. 871— 





Part I.—Dreps. 


jury upon all the circumstances attending the 
transaction.—Dopn d. FENTIMAN v. VirGO (1826), 4 
L. J.O.S. K. B. 283. 

231. May be inferred from circumstances 
of execution.J—It is not necessary that the de- 
livery of a deed as an escrow should be by express 
words. If, from the circumstances attending the 
execution, it can be inferred that it was delivered 
not to take effect as a deed until a certain condition 
were performed, it will operate as a delivery as an 
escrow only.—BOWKER v. BURDEKIN (1843), 11 
M. & W. 128; 12 L. J. Ex. 829; 152 E. R. 744. 
Annotations :—Apld. Gudgen v. Besset (1856), 6 EB. & B. 
988; Foundling Horpital v. Crane, [1911] 2 K. B. 367. 
Refd. Pattle v. Hornibrook, [1897] 1 Ch. 25. Mentd. Re 

Douglas, Ex p. Snowball (1872), 7 Ch. App. 534. 

232. May operate as escrow though delivery 
absolute in form.]—-I lay no stress upon the express 
use of the words ‘‘ I deliver this deed as an escrow,” 
for if in point of fact it is delivered not to take 
effect as a deed until some condition is performed, 
it will operate as an escrow, notwithstanding the 
delivery is in form absolute (Potiock, C.B.).— 
CHRISTIE v. WINNINGTON (1853), 8 Exch. 287; 
22 L. J. Ex. 212; 155 EB. R. 1355. 

2383. Deed of composition— Condition that all 
creditors should sign deed—Signature of surety.]— 
Before the execution of a composition deed, it 
was agreed, in the presence of the surety for the 
payment of the composition, that it should be void 
unless all the creditors executed it. The surety, 
at the same interview, afterwards executed the 
deed in the ordinary way, without saying anything 
at the time of execution. The deed was then 
delivered to one of the creditors, in order that he 
might get it executed by the rest of the creditors :— 
Held: this was to be considered a delivery of the 
deed as an escrow.— JOHNSON v. BAKER (1821), 4 


B. & Ald. 440; 106 BB. R. 998. 

Annutations :—Refd. Bowker v. Burdekin (1843), 11 M. & W. 
128: London Freehold & Leasehold Property Co. uv. 
Suffield (1897), 66 L. J. Ch. 790. Mentd. Spicer v. Burgess 
(1834), 37.. J. Ex. 285. 


234, —— Non-execution by some creditors 
—-No evidence of refusal.]—The tenant of leasehold 
premises, by deed assigned his interest to trustecs 
for the benefit of his creditors, with a proviso, 
*‘ that if all & every the creditors should refuse to 
execute or otherwise consent to the deed within 
six months from the date thereof, it should be 
void.” Some of the creditors did not execute the 
deed, but there was no evidence of their refusing 
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2311. No express form of words 


this mtge. 
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when this mtge. was made, & instead 
of which it was given. 
T. found that a deed from 
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so to do :—Held: such non-execution was not a 
refusal within the meaning of the proviso, & did 
not make the deed void.— HoLmgs v. LovE (1824), 
3B. & C. 242; 5 Dow. & Ry. K. B. 56; 2 
L. J. O. 8. K. B. 226; 107 B. R. 724. 
Annotation :—Refd. Enderby v. Corder (1825), 2 C. & P. 203. 
235. Deed not executed by any creditors.] 
—A debtor executed a deed of assignment of all 
his property & effects to a trustee for the benefit 
of all his creditors, but no creditor executed it, & 
the deed was not stamped :—Held: the deed, 
not having been executed by any of the creditors, 
was to be considered in the nature of an escrow.— 
Re TRESIDDER, Exe p. SOMERVILLE (1865), as 
reported in 35 L. J. Bey. 1; 14 W. R. 113, L. C. 


Annan :—Moentd. Fitzpatrick v. Bourne (1868), 9 B. & 8. 


236. Intended to operate under Bank- 
ruptcy Act, 1861 (c. 184), s. 192.)—JOHNSON v. 
OSENTON, No. 897, post. 

Deeds, compositions & schemes of arrange- 
ment.]— See BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 1056 ef seq. 

237. Bond — Undertaking not to enforce till 
happening of event.|—MvaANs v. NEVILL (1908), 
Times, Web. 11, C. A. 

238. Onus probandi-—-On _ person asserting 
delivery as escrow-—Deed properly executed on 
its face—— & in proper custody.]—I)ccds of appoint- 
ment of a sum of £30,000 for younger children’s 
portions having been properly executed, & being 
found in the custody of the family solr. :—Held: 
the onus was thrown upon the party disputing 
them to prove their invalidity as escrows.— 
RIOWLEY v. Row.eEy (1854), Kay, 242; 2 Kq. Rep. 
241; 23L. J. Ch. 275; 23 L. T. 0.8.65; 18 Jur. 


306; 69 KH. RR. 1038. 

Annotations :—Mentd. Bulteel ». Pluinmer (1869), L. R. 8 Eq. 
585: Whelan v. Palmer (1888), 39 Ch. D. 648; Saunders 
v. Shafto, [1905] 1 Ch. 126; He Wright, Hegan v. Bloor, 
[1920] 1 Ch. 108. 


Effect of delivery of deed—Conditioned to take 
effect from death of grantor. |——Sce Nos. 166, 202, ante. 
Retention of deed by grantor.]— Sve Sub-sect. 3, 


post. 
D. Effect of. 

239. Inoperative till condition performed-— 
Consent of grantee condition precedent—Death of 
grantee before consent.|—!)KGoOzmh v. Rowe (1591), 
Moore, K. B. 300; 1 Leon. 1523; 72 B. RR. 592. 
naton :—Consd. Johnson v. Baker (1821), 4 B. & Ald. 








words is necessary to constitute the 
delivery of an instrument as an escrow. 
If the real intention of the parties be 


- = 


After executing 


ance Dan Ae nee. defts. to him was necessary to give | that it shall not ee at all, except 
sary that the delivery of a decd as an | the legal title, & ho got the deed in | & until a specified condition be per- 
escrow should be by express words; | y Hert el pera mtg@es. rib aoe ee 18 nee Oe ae A 
t ; scharged until some months after- NO 52) 3 I. Ch R&R. : 
ee a ee rm fii absolute wards ‘Held : the whole transactions | Ir. Jur. 309.—IR. 


delivery, yet, if from the circumstances 
attending the execation, it can reason- 
ably be inferred that the delivery was 


showed that the mtge. was not intended 
to take effect until the perfecting of 


238 i. Onus probandi—-On peraon 
asserting delivery as  escrow—JDeed 


only conditional, it will operate as an 
escrow.—KEATOR v. SCOVIL (1848), 3 
Kerr, 647.—CAN. 

231 if, 








~+—-No form of 
words is necess to constitute the 
delivery of a deed as an escrow, but 
the facte & surrounding circumstances 
may be looked at to see whether such 
was the intention of the parties,— 
O’ConnoR v. BEATY (1876), 27 C. P. 
203; recsd. on another point, 2 A. R. 

497.—CAN. 
231 iii. -}~—To an action for 
breach of covenant for title in a mtge. 
executed : 


to pitas y T., defts. 
fran » R., one of defts., picades that 





AcpemapentrCrEte 


- did not, after the of that 
deed, convey the lands to . The 
deed from defts. to T. was dated June, 
1855, & the mtge. from T. to pltf. was 
dated April, 1855. There were two 
mtges. from T. to pltfs. on another lot, 


T.’s title & the discharge of the other 
mtges. for which it was given.— TRUST 
& LOAN Co. v. RUTTAN (1877), 18.C. R. 
564.—CAN. 

231 iv. ——.}—In order to make 
a sealed instrument operate as a mere 
escrow it is not necessary that express 
words be used ; what would otherwisc 
be an absolute delive "may be 
restricted by the surrounding circwm- 
stances showing that only a conditional 
delivery could have been intended.— 
MOILsOoNS BANK ¥v. CRANSTON (1918), 
44 O. L. R. 58.—CAN. 

231 v. ——. }—It is not neces- 
sary in delivering an instrument as an 
escrow, to say that it is delivered as an 
escrow, if it be delivered upon a con- 
dition that constitutes it an escrow.— 
NasSH v. FLYN (1844), 1 Jo. & Lat. 
162.—IR. 

231 vi. ——~ -———.}-No form of 








properly executed on ita face—c& in 
proper custody.}—A mtge. to plitf., was 
placed by deft. together with a bond 
for the amount, in the hands of deft.’s 
solr. to be delivered to pitf. so soon as 
another mtge. was released, & a new 
intgwe. by deft. was signed by his wife. 
Deft.’8 wife refused to sign the new 
intge. The documents afterwards 
came into possession of pltf., but 
deft.’s solr. stated that he had never 
been authorised to deliver them on 
any other terms than those mentioned, 
& he could not recollect when, how or 
where pltf.’s solr. had got them :— 
Held: the fact of the documents being 
in tho possession of pltf. was pre- 
sumptive proof of their delive as 
deeds, & the burden was upon deft, to 
show they had never been delivered as 
such.—COGSWELL v. O’CONNOR (1880), 
1 kR. & G. 513.—CAN. ; ‘ 
P 
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Sect. 5.—Execulion of deeds: Sub-sect. 2, D.; sub- 
sect. 3.] 
240. -|—~A lease of premises from pltf. to 


P., containing the usual words “ signed, sealed & 
delivered,’’ was executed by both parties, pursuant 
to a previous agreement to let, in which the annual 
rent was stated to be £55, & by which it was agreed 
that P. should pay £100 for pltf.’s goodwill & 
fixtures, & that the lease should not be delivered, 
but remain in pltf.’s possession until the whole of 
the £100 was paid. P. paid £50 of that sum & 
entered into possession & carried on the business of 
a baker, hea keeping possession of the lease. P. 
became bkpt. without paying the remaining £50, 
the lease still remaining with pltf. Deft. became 
assignee in bkpcy. Jn an action for use & occupa- 
tion, it appearing that deft. had accepted the 
tenancy :—/fHeld: the evidence warranted the jury 
in finding that there had been no delivery of the 
deed so as to operate as a lease, & that until the 
payment of the remaining £55 only a tenancy from 
year to year existed, &, therefore, deft. was liable 
for rent in an action for use & occupation.—GUDGEN 

v. BESSET (1856), 6 K. & B. 986; 26 L. J. Q. B. 

36; 21 J.P. 196; 3 Jur. N.S. 212; 5 W. BR. 47; 

119 BE. R. 1131. 

Annotations :—Refd, Rogers v. Hadley (1863), 9 Jur. N. S. 
898; Pattle v. Hornibrook, [1897] 1 Ch. 25. Mentd. 
Furness v. Meck (1857), 27 L. J. Ex. 34; Browin v. Briscoe 
(1859), 2H. & BE. 116. 

241, |—Upon the sale of some leascholds, 
it was stipulated, ‘‘ that if, from any cause or 
circumstance whatever, the purc!.ase should not 
be completed ”’ on a day named, the vendor should 
be at liberty to annul the contract. The purchaser 
refused to pay the purchase-money on the day 
named, the only remaining requisitions then being 
as to the registration of a deed, & the sufficiency of 
a stamp, which the vendor undertook to supply. 
The purchaser, on the same day, annulled the 
contract :—Held: he was justified in so doing.—— 
Hupson v. TEMPLE (1860), 29 Beav. 536; 30 
L. J. Ch. 251; 3 L. T. 495; 7 Jur. N.S. 248; 9 
W. R. 243; 54 KB. RR. 735. 

242. -]—A settlement contained a power for 
the trustee to lease at the request in writing of a 
married woman. She & the trustee, in pursuance 
of a parol agreement, executed a lease, & delivered 
it to their solr. to exchange for the counterpart, 
but before the exchange was made or the counter- 
part executed, she directed the solr. not to part with 
the deed :—Held: the execution of the deed was 
not a part. performance of the parol agreement, 
& the decd was executed as an escrow, & the ct. 
would not compel the lessors to deliver it to the 
lessee.— PHILLIPS v. EDWARDS (1864), 33 Beay. 
440; 3 New Rep. 658; 55 E.R. 188. 

248. Where grantor incapable of executing 
deed.|——JJ ENNINGS v. BRAGG (15095), Cro. Eliz. 447, 
as cited in 3 Co. Rep. 35 b; 78 I. R. 687. 

244. J——A lease delivered upon the land, 
by attorney, before the lessor is in possession is 
void.—STEPHENS v. Extor (1596), Cro. Eliz. 484 ; 
78 KE. R. 735. 

245. Deed relates back to date of delivery— 
Death of party before performance of condition. }— 
If a writing be delivered as an escrow to be the 


oe ae 














PART I. SECT. 5, SUB-SECT. 2.—D. 


240 i. Inoperative till condition per- : 
formed.|}—Where an indenture was | 
delivered by A. to deft. to be delivered 
to pe after A.’s death on condition | 
that pltf. should keep A. will 
death, & should pay bh ‘ 

Itf. had not maintained A., but after 

is death was ready to pay his debts :~—— 
Hid: the writing b 





| HaTCHELL v 
ng delivered to | 
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fact a deed.—REYNOLDS tv. 
(1854), 12 U. C. R. 9.—CAN 

240 ii. -}+—Where 
lodged with a trustee, as an escrow 
until the consideration be paid 
not give validity to such deed, 
when the purpose for which it has been 
executed has not 


. CREM 
Ir. L. Ree. N. S. 279.—IR. 


DrEeps AND OTHER INSTRUMENTS. 


' party’s deed on certain conditions to be performed, 
afterwards the obligor or obligee dies, & then the 
condition is performed, the deed is good.—PERRY- 
MAN’S CASE (1599), 5 Co. Rep. 84a; 77H. R. 181. 
Annotations :—Consd. Graham v. Graham (1791), 1 Ves. 


272: Coare v. Giblett (1803), 4 Hast, 85. fd. Bushell v. 
Pasmore (1704), 6 Mod. Rep. 217 ; Foundling Hospital v. 
Crane, [1911] 2 K. B. 367. Mentd. Foorde v. Hoskins 


1615), 2 Bulat. 336; R. v. Bosworth (1739), 2 Stra. 1112 ; 

awkins v. Kemp (1803), 3 Hast, 410; Lockwood v. 
Wood (1844), 6 Q. B. 50; Mercer v. Denne, (1904) 2 Ch. 
634. 


246, ——— .|—FROSETT v. WALSHE (16186), 
J. Bridg. 49; Cro. Jac. 403; Godb. 268; 1 Roll. 
Rep. 415; 123 E. R. 1192; sub nom. ROSWELL 
v. WELSH, 3 Bulst. 214. 

Annotations :—Refd. Payne v. Barker (1662), O. Bridg. 18 ; 
Graham v. Graham (1791), 1 Ves. 272 entd. Brown v. 
Dyer (1705), 11 Mod. Rep. 70; Eccl. Comrs. for England 
v. Parr, [1894] 2 Q. B. 420. 


247. .|—At law these bonds must be 
considered as escrows, to be delivered to the obligee 
upon performance of the condition, & then they 
take effect from their original sealing & delivery, & 
the rule of law is, that though the obligor & obligee 
are both dead before the condition performed, yet 
upon performance of it the bond is good to charge 
assets (Eyre, C.B.).—GnAHAM v. GRAHAM (1791), 
1 Ves. 272; 30 EK. R. 3389. 

Annotation «Rela. Foundling Hospital v. Crane, [1911] 


248, —— Revokes authority of agent to 
receive purchase-money.|—A railway co. after 
serving the usual notice to take land, agree in 
writing with the owner, accept the title, & the 
conveyance is executed by him & delivered to his 
solrs. as an escrow with a written authority to the 
co. to pay the money to them. The owner dies, 
having made a will & appointed exors., & the co. 
requiring the land, but the exors. not having 

roved, pay the money into the bank under the 

Vande Clauses Consolidation Act, 1845 (c. 18), & 

take possession. The exors. & beneficiaries then 

file a bill to restrain such taking possession, & move 
for an injunction :—Jleld: the escrow could have 
been made effectual upon the condition upon which 
it was authorised to be delivered, but the authority 

died with him by whom it was given.— NEWTON v. 

METROPOLITAN Ry. Co, (1861), J Drew. & Sm. 583 ; 

5% T. 542; 8 Jur. N.S. 738; 10 W. R. 102; 62 

EK. R. 501. 

249. To vest title deeds in property of 
grantee.|—If the vendor of a leasehold estate 
delivers the conveyance as an escrow to take effect 
on payment of the residue of the purchase-money, 
the property in the title deeds of the estate is so 
vested in the vendee that. the vendor obtaining 
possession of them, & pawning them confers on the 
pawnee no right to detain them after tender of the 
residue of the purchase-money.—HOOPER  v. 
RaAMSBOTTOM (1815), 6 Taunt. 12; 1 Marsh. 414; 
128 K. R. 936. 

Annotations :—Consd. Foundling Hospital v. Crane, [1911] 
2 K. B. 367. Mentd. Robertson v. Showler (1845), 13 
M. & W. 609. 
From what time deed effective.|—See Sect 7, 
ost. 

. 250. Deed conditioned to take effect from death 

of grantor.|—Dor d. LuLoyp v. BENNETT, No. 

202. ante. 
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deft. merely as an escrow was not in d. Consent of party condition 
WADDELL | precedent.}—Where a deed would be 
F void on account of the absence of the 





consent of a person, & by a subsequent 
deed that person consents, the prior 
deed will be good if the execution was 
inchoate, so that the deed was in 
reality an escrow until the execution of 
the subsequent deed.—ANI WaatTa v. 
oo (1883), 2N.Z. L. R. C. A. 95.— 


a deed is 


the ct. 


es 
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been attained. 
ORNE (1833), 


Part I.—DErEps. 


251. ———.]—FouNDLING Hosprran (GOVERNORS | 


& GUARDIANS) v. CRANE, No. 166, ante. 


SUB-SECT. 3.—RETENTION OF DEED BY GRANTOR 
—CONCEALMENT OF FACT OF EXECUTION. 


Incomplete or imperfect gifts.|—-See Girrs. 

Voluntary assignments & conveyances.|—Scc 
CHOSES IN ACTION, Vol. VIII., p. 496, Nos. 613 
et seq.; EQuiry ; GIFTS; SETTLEMENTS ; ; Trusts 
& TRUSTEES. 

Compositions & schemes of arrangement—Right 
of debtor to revoke—Deed not communicated.|— 
See BANKRUPTCY & INSOLVENCY, Vol. V., pp. 1180-- 
1181, Nos. 9540-9517. 

Deed communicated.]— See BANK- 
RUPTCY & INSOLVENCY, Vol. V., pp. 1181-1182, 
Nos. 9548, 9549. 

Seizure in execution after communication to 
some creditors.|—See BANKRUPTCY & INSOLVENCY, 
Vol. V., p. 1093, No. 8933. 

252. Deed valid if properly executed—Operation 
as from date of eager ag eerie v. LEACH 
(1692), Holt, K. B. 357, 623; 3 Lev. 284; 3 


enters 








Mod. Rep. 296 ; 2 Vent. 198 ; 2 Salk. 618, 
n.; 90 K. R. 1097, 1244; sub nom. EACH v. 
THOMPSON, 1 Show. 296; sub nom. LEECH v. 


THOMPSON, Carth. 211; sub yom. LEECH’S CASE, 
Carth. 250, LH. L. ; subsequent Abe gs, sub rom. 
THOMPSON v. LEAcH (1698), 2 Salk. 618. 
Annotations :—Consd. Townson v. Tickell eee 3B. & Ald. 

31; Siegers v. Evana (1855), 5 KE. & B. 367. Reftd. Xenos 

e Wickham (1862), 13 C. B. s S$. 381; Boge ee 

I. R. Comrs. (1899), 69 L. J. Q. B. 291; Mallott v. 

Wilson, [1903] 2 Ch. 494. Mentd. Thompson v. Loach 

(1698), 2 Salk. 618 ; Atkin v. Berwick (1719), 10 Mod. Rep. 

431; R. v. Shrowsbury Corpn. (1733), 2 Barn. K. B. 394 ; 

Yatos v. Boon (1738), 2 Stra. 1104; Taylor d. Atkyns v. 

onde nou 1 Burr. 60; Balme - Hutton (1831), 2 

annie 7; Garland v, Carlisle ALE aes Scott, 587; Doe d. 

Chidgey_v. errs (1847), 16 M. & W. 517; Peacock ». 

Kastland (1870), L. R. 10 Eq. 17; Standing v. Bowring 

(1885), 31 Ch. D. 282. 

253. ——~ Not an escrow.|—-EXxToNn v. 
Scort, No. 197, ante. 

Delivery as escrow, sec Sub-sect. 2, ate. 

254. Though no delivery to grantee or 
to Pa use.|—Dor d. GARNONS w# KNIGHT, No. 170, 
ante 

255. }—A father makes a _ voluntary 
settlement to trustees & their heirs, in trust, to 
receive the profits, & to put them out for "the 
increase of the fortunes of his daughters A. & B., 
& also executes a bond to the same trustees to pay 
them £1,000 at a certain day, in trust for the 
daughters, but kept both deed & bond by him 
until his death, & received the profits, & then by 
will taking notice of the bond, gives legacies to A. 
& B. in satisfaction thereof, & the surplus of his 
personal estate to his said ‘two daughters, & his 
four younger children. Yet A. & B. elected to have 
the benefit of the settlement & bond decreed for 
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them, & an account of the profits from the date of 
the settlement, & the £1,000 with interest, from the 
time it was payable by the bond. — BARLOW v, 
HENEAGE (1702), Prec. Ch. 210; 2 Eq. Cas. Abr. 
283, pl. 2; 24 BE. R. 103. 


‘Anno ations :—Consd. Cecil v. Butcher (1821), 2 ia & W. 
565; Doe d. Garnons v. Knight (1826). 5 B. & C. 6 


256. J—CLAVERING v. CLAVERING (1704), 
2 Vern. 473; Prec. Ch. 235; 1 Eq. Cas. Abr. 
24, pl. 6; 23 °K. R. 901; affd. (1705), 7 Bro. Parl. 
Cas. 410, TL. I. 


Annotations :—(Consd. ooo. v. x acoP (1817), 3 Mer. 256; 
Cecil v. re cues Paha a od ac. & W. 665; Doe d. Garnons 





vw. Knight (1828) ay 1. Refd. Chadwick v. 
Doleman (1705), 3 var 528; Clavell v. Littleton (1710), 
Prec. Ch. 305; Roberts v. Williams (1841), 11 L. J. 


65. Mentd. Birch v. Blagrave (1755), Amb. 264; Doe a 
Richards v. Lewis, Richards v. Lewis (1852), 11 C. B. 1035; 
Re Jones, Farrington v. Forrester, [1893] 2 Ch. 461. 


257. Operating from death of grantor.]— 
JOHNSON v. SMITH (1749), 1 Ves. Sen. 314; 27 
K. KR. 1053, L. C. 

Annotation :-—Mentd. Alloyn v. Alleyn (1750), 2 Ves. Sen. 37. 

258. ——.]—GRUGEON v. GERRARD, No. 174, 
anle. 

259. -] — Testator, by a voluntary deed, 
covenanted with trustees that in case A. & B., his 
two natural sons, or either of them, should survive 
him, his exors. & administrators should within 
twelve months after his death pay to trustees 
named in the deed £60,000, upon trust for such of 
A. & B., as should attain twenty-one & be living 
at the time of his death, & if neither of them, 
having survived him, should attain twenty-one, 
then upon trust for him, the testator, his exors. & 
administrators. Testator retained the deed in his 
own possession until his death, & did not com- 
municate it either to the trustees or to A. & B. 
Testator, by his will, dated some years later than 
the deed, bequeathed all his property upon trust 
for the benefit of his wife, his said sons A. & B., & 
his legitimate children. After the death of the 
testator, the deed of covenant was found amongst 
his papers. A. survived the testator, & attained 
twenty-one :—Held: although the deed of cove- 
nant was voluntary, it nevertheless created a trust 
for A., & the refusal of the trustee to sue at law 
upon the covenant did not prejudice the right of 
A. to recover the payment of the debt out of the 
assets of the testator. The retention of the deed 
in the possession of th: covenantor, & the 
absence of communication respecting it to the 
trustees & the cestuis que trust, did not affect its 
validity.—FLETCHER v. FLETCHER (1844), 4 Ilare, 








67; 14 L. J. Ch. 66; 8 Jur. 1040; 67 BK. R. 564. 
Annotations :-—Consd. Bonfleld v. Hasgell (1863), 32 Boav. 
217. Refd. Alexander v. Bramo (1854), 19 Beav. 436; 


Phillips v. Edwards (1864), 33 Beav. 440; He Plumptro's 
Marriage Settimt., Underhill v. Plumptre, [1910] 1 Ch. 609. 
Mentd. Bridge v. Bridge (1852), 16 Beav. 315; Heech u 
noe me 23 1. Ch. 539: Scales v. Maude (1855), 6 
G. 43; Woodterd v, Charnley Shae tt he 
Oe Patch v. Shore (1862), 2 Drew. & Sm. 
ed for | Baker, Collins »v. Collins v. Rhodes, Re Seaman, Paes . ® wists 
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PART I. SECT. 5, SUB-SECT. 3. 


©. General rule.jJ—The fact that a 
deed, after it has been signed & sealed 
by the grantor, is retained in his 
ossession is not sufficient evidence that 
t was never so delivered as to take 
effect as a duly executed instrument.— 
ZWICKER v. ZWICKER (1899), 298. C. R 
saa 
.]—Where a party executes 

= dona: he is not concluded by the 
local ceremonies of formal execution. 
If he retains it in his custody, he shows 
&® plain intent not to divest himself of 
power over it, but to hold it as 
revocable ; & whatever words he uses 
Lier f intent must determine ite er 

hag pet as v. GILES (1828), 2 
MoL 257.—IR. 





252 i. "Deed valid if properly executed valid if properly executed 


—Operation as from date of execution. ] 
~-A deed, the possession of which is 
not delivered, is complete, not mercly 
an escrow, when complete on its face, 
& it is treated as executed at the time 

of its date.—BLENNERHASSETT v. Day, 
[1813] Beat. 468.—IR. 

262 ii. .--An unstamped 
deed conveying grantor’ s house upon 
trust to apply t Dron rene to the 
pera of two Hfe annuities remained 

his possession until his death. 
was signed & sealed by him; & the 
attestation clause stated that it was 
signed, sealed, & delivered by him in 
the presence of two witnesses. The 
grantor after signing put it into his 
pocket, not delivering it to any one. 

ubsequently the grantor conveyed 








the same house by a deed duly executed 
& stamped upon trusts inconsistent 
with the former deed :—Illeld: de- 
livery of the first deed, & it prevailed 
over the second. —EVANS v. GREY 
(1882), 9 L. R. Ir. 539.—IR. 


252 ili, ———- ~——.]—In answer to & 
sum claimed as due by deceased, it was 
averred that deceased had paid it in 
consideration of which pursuer had 
granted a deed in favour of his own 
wife & emer i & such deed was in the 

opined ts pursuer, who avé 
Seon te ae retained | . ee peace 
never comple pay. : 
Heid: the deed was delivered though 
SRT TONC OMIT ye tO ot Sess.) 

ILSON (1 ° u 

1201: 30 Se. Jur. 714.—S800T. 
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Sect. 5.—Eaeoution of deeds: Sub-sects. 8, 4,5 & 
6, A., B., C., D., H., F., G. & A.) 

(1883), 44 L. T. 414; Re Patrick, Bills v, Tatham, [1891] 

1 Ch, 82; Re Cavendish Browne's Settimt. Trusts, Horner 

v. Rawie (1916), 61 Sol. Jo. 27. 

260. Formal delivery with apt é& proper 
words.]—-Where a deed has been formally delivered 
with apt & proper words, its retention by the 
grantor after such delivery will not render it 
inoperative.—HaLuL v. PALMER (1844), 3 Hare, 
632; 13 L. J. Ch. 352; 3 L. T. O. 8S, 200; 8 Jur. 
459; 67 E. R. 401. 

Annotations :—Mentd. Reade v. Adams (1857), 28 L. T. O. 8. 
8; Hunter v. Young (1879), 4 Ex. D. 256; Re Wootton 
Isaacson, Sanders v. Smiles (1904), 21 T. L. R. 89. 

261. -]—LiorpE v. HARMAN, No. 107, ante. 

262. ——— Subsequent destruction by grantor.}— 
A deed, which is irrevocable & duly executed by 
the party bound, docs not lose its force by being 
retained in that party’s custody. If he destroys 
the deed, he is a wrongdoer, & the fact of keeping 
it in his own custody mercly renders it more 
difficult for the other partics to prove its existence 
(LORD CRANWORTH).—JEFFRIES v. ALEXANDER 
(1860), 8 H. L. Cas. 5904; 31 L. J. Ch. 9; 2 LL. T. 
748; 24 J. P. 643; 7 Jur. N.S. 221; 11 HK. R. 
562, H. Le; reveg. S. C. sub nom. ALEXANDER Uv. 
BRAME (1855), 7 De G. M. & G. 525, L. JJ. 
Annotations :—Consd. Re Robson, Emley v. Davidson (1881), 

19 Ch. D. 156. Refd. Patch v. Shore (1862), 2 Drew. & 

Sm. 589. Moentd. Marsh v. A.-G. (1860), 3 L. T. 615; 

Richards v. Davies (1862), 13 C. BK. N.S. 69; Brook v. 

Badley (1867), L. KR. 4 Kq. 106; Coleman v. Lianclly Ry. & 

Dock Co. (1867), 17 L. T. 86: Fox * Lownds (1875), 

L. R. 19 Eg. 453; Cotton v. Imperial & Foreign Agency 

& Investment Corpn., (1892) 3 Ch. 454. 

263. —-— -]—A person entitled to an 
equitable reversionary intcrest in a sum of stock 
made a voluntary assignment of it by deed to 
trustees. No notice was given of this decd either 
to the trustees named in it, or to any person 
interested under it, or to the original trustees of 
the stock; the assignor retained the deed & 
subsequently destroyed it, & made a different 
disposition. by will of the fund, which was still 
standing in the names of the original trustees :— 
Held: unless the deed could be successfully 
impeached on the ground of fraud, mistake or 
surprise, it operated as an effectual disposition of 
the fund, notwithstanding the absence of notice & 
the retention & destruction of the deed by the 
assignor.— He WAyY’s TRusTs (1864), 2 De G. J. & 
Sm. 865; 5 New Rep. 67; 34 L. J. Ch. 49; 11 
L. T. 405; 10 Jur. N.S. 1166; 13 W. R. 149; 46 
kK. R. 416, L. JJ. 


Annotations :-——-Consd Re Patrick, Bills v. Tatham (1890), 63 
L. T. 752. . Re Lucan, Hardinge v. Cobden (1890), 
45 Ch. D. 470. Mentd. Hall v. Hall, Hall v. Hall (1872), 
L. R. 14 Eq. 865; Garnham v. Sapper (1885), 2 T. L. ht. 
64; KR. v. Paulson, (1921) 1 A. C. 271. 


264. -]——A_ voluntary deed, though re- 
tained by the grantor until his death, held valid.— 
BoNFIELD v. HASSELL (1863), 32 Beav. 217; 1 
New Rep. 251; 32 L. J. Ch. 475; 7 L. T. 776; 9 
Jur. N. 8. 453; 11 W. R. 297; 55 E. R. 85. 

265. Disclaimer by trustee.|——JONES vt. 
JoNngs (1874), 31 L. T. 5385; 23 W. ht. 1. 
Annotation :—Consd. Mallott v. Wilson, [1903] 2 Ch. 494. 
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370 i. Whether wid tf executed 





to the assignors :—Held: the schedule 
to the assigninent, filled up as it was, 


DrErps AND OTHER INSTRUMENTS. 


——,] — MaLtotr v. Wi1s0n, No. 





£18, post 
9 Ost. 7 
267. .] — Although a donee may dissent 
from & render null a gift to him, yet a gift by deed 
of real or personal property vests the property in 
the donee subject to his dissent. Pitf. caused, 
unknown to deft., certain Consols to be transferred 
into the joint names of herself & deft., who was 
her godson, & in whose welfare she took great 
interest. Pltf., subsequently married, & applied 
to deft. to re-transfer the Consols into her name 
alone :—Held : the assent of deft. was not necessary 
to complete the gift, & formal acceptance by the 
transferee of the transfer to him was not necessary 
to complete his legal title. ; 
You certainly cannot make a man accept as a gift 
that which he does not desire to possess. It rests 
only subject to repudiation. That is a matter 
which is settled by authorities (LoRD HALSBURY, 
C.).— STANDING v. BowkinG (1885), 31 Ch. D. 282 3 
55 L. J. Ch. 218; 54 1. T. 191; 84 W. R. 2043; 2 
T. L. R. 202, C. A. 


Annotations :—Retd. London & County Banking C 


oO. v. 
London & River Plate Bank (1888), 21 Q. B. D. 535; 
Mallott v. Wilson, [1903] 2 Ch. 494. Mentd. Re Blake, 
Blake v. Power (1889), 60 L. T. 663; Re Arbib & Class’s 
Contract, [1891] 1 Ch. 601; Re Weston, Davies v. Tagart, 
pete aot 164; Re Howes, Howes v. Platt (1905), 21 





As to disclaimer, see Sect. 8, sub-sect. 7, post. 
268. Deed executed for purpose—Purpose never 

completed.]—CrEcIL v. BUTCHER (1821), 2 Jac. & W. 

565; 37 li. R. 744. 

Annotations :—Consd. Roberts v. Williams (1841), 111. J. Ch. 
65; HMietcher v. Fletcher (1844), 4 Hare, 67; Childers v. 
Childers (1857), 3 K. & J. 310. Refd Re Way’s Trusts 
(1864), 2 De G. J. & Sm. 365. Mentd. Groves v. Groves 
ae ne & J. 163; Crichton v. Crichton (1895), 65 


SUB-SECT. 4.—EKXECUTION IN BLANK. 


Estoppel by execution of instruments in blank.]— 
See LsrorPrE.. 

269. General rule.J|—-A deed signed in blank is 
not executed.—CONSOLS INSURANCE ASSOCN. Uv. 
NEwALL (1862), 3 EF. & F. 130. 

270. Whether deed void if executed in blank— 
Obligation “‘ as per schedule annexed ’’—Schedule 
not annexed at time of execution.|—Where by 
articles under seal deft. bound himself under a 
penalty to deliver to pltf., by a certain day, “ the 
whole of his mechanical picces, as per schedule 
annexed,” the schedule forms part of the deed, 
which, without it, would be insensible. Therefore, 
in covenant for the breach of the contract in not 
delivering the pieces, in which pltf., after setting 
out the articles executed by. deft., averred that to 
the articles there was then & there annexed & 
subscribed a certain schedule of the several pieces 
of mechanism agreed to be delivered, etc., & upon 
non est factum pleaded :—Held: it was competent 
to deft. to show in his defence, that at the time 
of the execution of the articles the schedule was 
not annexed, but that in fact it was alterwards 


en on eneete ee a 


accordi to the facts; The words 
were ieuited after M. received the 














deed 

in blank—Obl “ could have po effect.—CRAWFORD v. | deed.:—Held: the insertion of the 
Po acobr aah is Sl ok rg ot BROWN (1858), 17 U. G. RR. 126.— | words mentioned were not fatal.— 
time of erecution.}—-A co. by dee CAN. STUART tv, PRENTISS (1861), 20 U.C. R. 
assigned all their property “ which a. Effect of f filling up blanks after | 513.—CAN. : 

will be more partioularly mentioned & | execution—Whether instrument rendered h, .J)—A person § exe- 
described in the schedule to these | valid thereby.}—When a deed was | cuted a mtge. with blanks therein, & 
presenta to be annexed, | executed ere were blanks, but | instructed his agent to fill up the blanks 
marked A.” The schedule was not | attached to the deed was a letter, | as he should find n , which was 
filled up at the time of executing the | signed by the grantor, & addressed to | acco ly done, & ded over to 
sosipoment but was afterwards filled | M., in which he mentioned these |! the mtgee.:—Held: sufiicient, & 
up by & third person without reference | blanks, & told M. to fill them up ! mtge. was valid.— BANE OF MONTREAL 


PART 1.—-UVEEDS. 


subscribed & annexed by the witness to the 
articles, who was the agent of both parties, im- 
mediately after the execution of the articles, & 
after one of the parties had left the room, though 
the pieces mentioned in the schedule so annexed 
were such as had been agreed upon by the parties 
before the execution of the articles—WEEKS v. 
MAILLARDET (1811), 14 East, 568; 104 E. R. 719. 
Annotations :-—Distd. Daines v. Heath (1847), 3 O. B. 938. 

Refd England v. Downs Geto), 2 Beav. 522; Hibble- 

white v. anorepe eet 6M. & W. 200; West v. Steward 

(1845), 14 M. & W. 47; Vint v. Vint (1888), 4 T. L. R. 
630; Re ceeuslend Land & Coal Co., Davis v. Martin, 
{1894] 3 Ch. 181. Mentd. Dyer v. Green (1847), 1 Exch. 

71; Re Deprez, Henriques v. Deprez, [1917] 1 Ch. 24. 

271. -] — Deft., by deed re- 
citing that he owed pltf. £100, assigned certain 
articles, generally described in the deed, to pltf., 
to have & to hold the same assigned as per schedule 
to pltf., etc. The deed contained a covenant on 
behalf of deft. to pay pltf. £100 on a certain day. 
The money not being paid, pltf. brought an action 
on the covenant. At the trial, deft. objected that 
the deed could not be read for pltf. as evidence, 
unless the schedule were produced & read by him 
also :—Held: the schedule formed no part of the 
deed, though referred to thercin.—DAINES  v. 
HEATH (1847), 3 C. B. 9388; 16L. 3.0. P.117;3 11 
Jur. 185; 136 E. BR. 3763 sub nom. DAVIES v. 
HEATH, 8 L. T. O. S. 390. 

272. Execution of bail bond—Before con- 
dition filled up.|—If a party executes a bail bond 
before the condition is filled up it is void.—-POWELL 
v. DUFF (1812), 3 Camp. 181, N. P. 

Annotation :—Refd. Hibblowhite v. M‘Morine (1840), 6 

M. & W. 200. 














278. Effect of filling up blanks after execution— 
Instrument not rendered valid thereby.|—HiuBt..- 
WHITE v. M‘Morinng, No. 25, ante. 

.]—See Contract, Vo). XII., pp. 361, 362, 
Nos. 3000-3012. 

Transfer in blank of shares transferable only by 
deed.|—Sce COMPANIES. 

Execution in blank of Bills of Exchange, etc.]-—— 
See BILLS OF EXCHANGE, Promissory NotTses & 
NEGOTIABLE INSTRUMENTS, Vol. VI., pp. 68-76, 
Nos. 550-592. 

Proof of filling up blanks in bonds.]—See Bonpbs, 
Vol. VII., p. 180, No. 183. 





SUB-SECT. 5.—EXECUTION BY CORPORATIONS. 
Seal—Necessity for.]—See CorporaTions, Vol. 
XITII., pp. 284-285, 380-390, Nos. 164-173, 1104- 
1160. 
Vol. 


—— Affixin 


g of.|—See CoRPORATIONS, 

XIII., pp. 286-288, Nos. 174-188. 
Delivery—How far sealing amounts to.]—Sce 
ae Vol. XIII., pp. 288, 289, Nos. 195- 


SUB-SECT. 6.—EXECUTION IN VARIOUS SPECIAL 
CASES. 


A. Appointment of Guardian by Parent. 
See INFANTS & CHILDREN; 12 Car. 2, c. 24, s. 8. 
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B. Appointments of New Trustees. 
See Trusts & TrusteEs; Trustee Appointment 
Acts, 1850 (c. 28), s. 3, 1869 (c. 26); 1890 (c. 19). 


C’. Assurances to Charitable Uses. 

See CHARrIT1Eg8, Vol. VIII., p. 279, Nos. 505-514 ; 
Mortmain & Charitable Uses Act, 1888 (c. 42), 
s. 4 (2), (6). 

D. Bills of Sale. 
- See BILLS OF SALE, Vol. VII., pp. 81-83, Nos. 
458-477 ; Bills of Sale Act, 1878 (c. 31), s. 10; 
Bills of Sale Act (1878) Amendment Act, 1882 
(c. 43), ss. 8, 10. 


KH. Blind and lititerate Persons. 


274. General rule.|—ANDROSE v. EDEN (1583), 
Moore, K. B. 143; 72 BE. BR. 494. 

275, ———.]— MAUNXEL’s CasE (1583), Moore, 
Kk. B. 182; 72 H.R. 519. 

276. -J|—(1) Deed executed by an illiterate 
person does not bind him, if read falsely cither by 
the grantee or a stranger. (2) An illiterate man 
need not execute a deed before it be read to him 
in a language which he understands; but if the 
party executes without desiring it to be read, the 
deed is binding. (3) If an illiterate man execute 
a deed which is falsely read, or the sense declared 
differently from the truth, it does not bind him.— 
THOROUGHGOODN’s OASE, THOROUGHGOOD v. COLE 
(1584), 2 Co. Rep. 9a; 1 And. 129; 76 E. R. 
408; sub nom. THROWGOUD v. TURNOR, Moore, K. B. 
148. 

L ‘eee: ° ht v. Kynon (1757), 
a ae 300 : troncen eiiiene (1869) yen ‘ ra D 
. 104,  Refd. Sinons v. G. W. ity. (1857), 2G. B. N.S. 620 ; 

Kavell v. Wright (1891), 64 L. T. 85; Bagot v. Chapman, 

11907) 2 Ch, 222; Carlisle & Cumberland Banking Co. v. 

Bragg (1910), 104 L. T. 121. Generally, Refd. R. v. 

Longnor (1833), 4 B. & Ad. 647; Hunter v. Walters, 

Cur v. Walters, Darnell v. Hunter (1871), 7 Ch. App. 

75; National Proviucial Bank of England v. Jackson 

(1886), 33 Ch. D. 1; Howatson v. Webb, [1907] 1 Ch. 537, 

277. .}—SHULTER’s UCASE (16531), 12 
Co. Rep. 90; 77 EB. RR. 1366. 

Annotation :—Refd. Pigot’s Case (1614), 11 Co. Rep. 26 b. 

278. Deed not read over—Execution presumed . 
from subsequent conduct.|—HK. v. LoNGNor (IN- 
HABITANTS), No. 117, ave. 

Avoidance of deeds—On ground of misrepresenta- 
tion or fraud.J—Sec FRAUDULENT & VOIDABLE 
CONVEYANCES; MISREPRI'SENTATION & FRAUD. 
Executed without being read or understood 
—By parties not illiterate.|—See Sect. 8, sub-sect. 


5, post. 


F. Bonds of Officers of Friendly Societics. 
See FRIENDLY Societies; Friendly Socicties 
Act, 1896 (c. 25), ss. 54, 98 (4). 


G. Compositions and Schemes and Deeds of 
Arrangement. 
See BaNKRuptcy & INsoLvENcY, Vol. 
pp. 1056 et seq. 











V., 


H. Deeds executed in one Country to be performed 
in Another. 
Conveyance of real property.|—See CoNFLICT 
oF Laws, Vol. XI., p. 376, No. 544. ; 
Conveyance of chattels personal.]—<Sce CONFLICT 


ee ee 
cae a A HNO som nr by YO 


v. BAKER (1862), 9 Gr. 97, 298.— ; PETERSON (1912), 21 W. L. R. 153; 2 | I. Ch. R. 633.—IR. 

CAN. W. W. R. 1.—CAN. 

acer to Br Hewete et Seal, & | ne lett | PART 1. SECT. 5, SUB-SECT. 6.—E. 
blank which P. filled in. P. registered | in & m settlement. After its 274 3. General rule.J—Blin ‘ 
the transfer :—Held: there was no | execution, re filled :— | not per se a legal incapacity from sign 


reason why the transfer should not be 
executed in blank, & authority given 
to fill in same.—ARNOT & SMITH v. 


Held: 
DELACOUR vv. 


e we 
the deed was not invalidated 


by the filling in e blanks. 
ye Freeman (1853), 2 


i a deed.—Durr v. FiFn’s (EARL) 
TRUSTEES (1823), 1 Sh. Sec. App. 498.— 





of th 
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Sect. 5.—EHaecution of deeds: Sub-sect. 6, H., I., J, 
K., L., M., N., 0.) P., Q., B., 8. & T. (a).] 

oF Laws, Vol. XI., pp. 359-361, Nos. 415-417, 

423, 425. 

Law governing formalities of contracts generally.] 
——See CONFLICT OF Laws, Vol. XI., p. 393, Nos. 
668 ef seq. 

Marriage contracts or settlements.|—See Con- 
FLICT OF Laws, Vol. XI., p. 436, Nos. 975 ef seq. 


I. Deeds exercising Powers. 
See POWERS. 


J. Deeds registered in Middlesex Registry. 
See REAL PROPERTY & CHATTELS REAL. 


K. Deeds under Glebe Exchange Act, 1815 (c. 147). 


See EccuEsrastTicat Law ; Glebe Exchange Act, 
1815 (c. 147), s. 10. 


L. Haecution under Power of Attorney. 


Exercise of authority by agent generally.|—<Scc 
AGENCY, Vol. 1., p. 384, Nos. 886 et seq. 

279. Agent appointed by power of attorney — 
Must sign in principal’s name.|—When any has 
authority as attorney to do any act, he ought to 
do it. in his name who gives the authority ; for he 
appoints the attorney to be in his place, & to 
represent his person; & therefore the attorney 
cannot do it in his own name nor as his proper act, 
but in the name & as the act of him who gives the 
authority.—CoMBEs’s CASE (1613), 9 C >. Rep. 75 a; 
77K. RR. 848. 

Annotations :—Refd. Parker v. Kett (1701), Holt, K. B. 221; 
Hunter v. Parker (1840), 7 M. & W. 322. Mentd. Compton 
v. Collinson (1790), 1 Hy. Bl. 334, 

280. ——.}J— A person empowered by 
warrant of attorney to execute a deed for another 
must execute it in the name of the principal.— 
FRONTIN tv. SMALL (1726), 2 Ld. Raym. 14183; 2 
Stra. 705; 92 BE. RR. 423. 

Annotations :—Mentd. Berkeley v. Hardy (1826), 5 B. & C. 
355; Cornish v. Searell (1828), § B. & C. 471; Cooch v. 
Goodman (1842), 2 Q. B. 5380; Woodbury 
(1848), 3 Exch. 4. 

281. -.|—A person executing a deed 
for his principal under a power of attorney should 
sign in the name of the principal.-—-WHITE v. 
CUYLER (1795), 6 Term Rep. 176; 101 EK. R. 497, 
AN P. 

Annotations :—Mentd. Clifford vv. Burton (1823), 8 
Moore, C. P. 16; Weston c. Foster (1836), 3 Scott, 164 ; 
Hunter v. Parker (1840), 7 M. & W. 322; Wishmongers’ 
Co. v. Robertson (1848), 5 Man. & G. 131; Hogan v. 
Hand (1861), 14 Moo. P. C. C. 310. 

282. -|—One who executes a deed for 
another under a power of attorney must execute 
it in the name of his principal.—WILkKs v. BAcK 
(1802), 2 East, 142; 102 KE. R. 323. 

Annotations :~—Refd. Borkeloy v. Hardy (1826), 5 B. & C. 355. 
Mentd. Hogan ». Hand (1861), 14 Moo. P. C. C. 310; Re 
Bumsel & Wootton, Ax p. Assignees (1867), 16 L. T. 538. 


288. 
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Pitman v. 
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DEEDS AND OTHER INSTRUMENTS. 


of attorney to execute a deed for another, should 
not be a party to the deed, even though he describe 
himself as acting under the power of attorney. 
The deed should run in language as if the principal 
himself intended to execute the deed.— BERKELEY 
v. HARDY (1826), 5 B. & C. 355 ; 8 Dow. & Ry. K. B. 
102; 4L.J.0.S. K. B. 184; 108 E. R. 132. 

Annotations :—Retd. Re Milsted, Ex p. Jorey (1868), 18 

L. T. * Forster v. Elvert Colliery Co., Quin v 

Seed v. Same, Morgan v. Same, [1908] 1 K. B. 629, 

Hall v. Bainbridge (1840), 1 Scott, N. R. 151; : 

Parker (1840), 7 M. & W. 322; Cooch v. Goodman aad 

2Q. B. 580; Re Smith & Laxton, Lx p. Cockburn (1863), 

3 New Rep. 227; Chesterfield & Midland Silkstone 

Colliery Oo. v. Hawkins (1865), 3 H. & C. 677. 

284, —— .|—The execution of a deed by 
altorney must be in the principal’s name. If a 
deed be executed under power of attorney, the 
power of attorney should be produced ; no sub- 
sequent acknowledgment is __ sufficient.—Re 
MILSTED, Hx p. JoREY (1868), 18 L. T. 156; 16 
W. R. 582. 

285. Production of authority.]— When a party 
executes a deed under a power of attorney, the 
power of attorney ought to be produced.—J OHNSON 
v. MASON (1794), 1 Esp. 89, N. P. 

Annotation :—Mentd. Whyman v. Garth (1853), 8 Exch. 803. 











286. .|—He Minsvep, Ex p. Jorey, No. 284, 
ante. 
287. No presumption from lapse of time.] 


—Although the presumption will be made that a 
deed more than thirty years old, coming from an 
unsuspected repository, has been validly executed, 
yet, in the case of the execution by an attorney of 
a deed purporting to be an appointment under a 
discretionary power, the ct. will not assume that 
the attorney was authorised to & could lawfully 
make the appointment in the absence of any 
evidence to that ceffect.-—Re Amry, AIREY v. 
STAPLETON, [1897] 1 Ch. 164; 66 L. J. Ch. 152 ; 
76 L. T. 151; 45 W. R. 286; 41 Sol. Jo. 128. 

Execution by agent of Crown.]—Sec 
STITUTIONAL Law, Vol. XI., p. 557, No. 576. 

To transfer bank stock.]—Sce BANKERS & 
BANKING, Vol. III., p. 124. 


Con- 


M. Execution by Lunatics. 
See LUNATICS & PERSONS OF UNSOUND MIND. 


N. Haxecution by Order of Court. 

See, now, Jud. Act, 1884 (c. 61), s. 14. 

288. Jurisdiction to compel execution — By 
married woman.|]—The ct. has no jurisdiction to 
compel a inarried woman to execute a deed.— 
JORDAN v. JONES (1846), 2 Ph. 170; 16 L. J. Ch. 
93; 8 L. T. O. S. 249; 10 Jur. 1067; 41 EB. R. 
906, L. C. 

Annotations :—Refd. Field v. Moore, Field v. Brown (1855), 
© 


; M. & G. 691. Mentd. Hope v. Carnegie (No. 1) 
(1868), L. R. 7 Eq. 254. 


289. & order deed 





to be ante-dated—-To 
secure right of party obtaining decree.]-— Where 


.}—A person, acting by power | the party cannot obtain the rights to which the 


ee 
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279 1. dgent appointed by power of 
attorney—Must sign in principal’s 
name.-—-A person executing under 4 
power of attorney ought to do so in the 
name of his Dea ee -—ION vt. BROWN 
(1874), 2 C. A. 378 


m. —-— Power procured by fraud 
——Deed not valid. }—Pltf., sought to set 
aside a mtge. oxeouted by deft. under 
a@ power of attorney from pltf., on the 
ground that the execution of the power 
of attorney was procured by fraud & 
false pen rese aration :—Held : the mtgo. 
was null & void.—PRINCE v. TRACEY 
(1913), 25 Ww. L. R. 412,—CAN, 


n. Production of authority — 


* ° td 


time.}—A deed 73 years old purporting 
to be signed by tho grantor by his 
attorney was tendered in evidence :— 
Held: it was not necessary to prove 
the existence or contents of the power 
of attorney under which the deed 

urported to have been signed.— 

ODGSON tv. THOMPSON (1906), 6 
& R.N.S. W. 436; 23 N.S. W. W.N, 
128, 156.—AUS. 


oO. ——.}—-The production of 
@ deed thirty years old, purporting 
to be executed, under a power of 
attorney, does not prove the power.— 
JONES v. MCMULLEN (1866), 25 U. C. R. 
542.—CAN. 


———.}:~Re STREET (1872), 








4 Ch, Ch. 99; 8U.C.L. J. N.S. 197.— 
CAN. 


PART I. SECT. 5, SUB-SECT.“6.—N. 


288 i. Jurisdiction to compel execution 
—By 1 led woman.}—In a reference 
to the master ‘* to settle the conveyance 
& all proper parties are to join therein 
as the master shall direct,’’ the master 
did not direct an infant to be made a 

arty, & subsequently, after such 
ant had married, directed that she 
& her husband should join in a new 
conveyance, which was done :—Held : 
this was as if the ct. had directed the 
execution of the conveyance,— 
LP ca (1871), 3 Ch. Ch. 404.— 


Part J.—DEEDs. 


ct. has declared him entitled, without ante-dating 
a deed which the ct. orders to be executed, the ct. 
will order such deed to be dated at the time at 
which it ought to have been executed.—Munpy v. 
JOLLIFFE (1839), 9 L. J. Ch. 95; 4 Jur. 621, L. C. 

290. By person appointed to execute deed on 
refusal or neglect of party ordered—Under Trustee 
Act, 1850 (c. 60)—Refusal by peer.]|—By a decree 
@ peer was ordered to execute a certain deed to 
secure to his wife a rentcharge. Upon his refusal, 
the ct., on a petn. under the above Act, appointed 
@ person to execute the deed for him.—MORNINGTON 
v. MORNINGTON (1853), 1 Eq. Rep. 369, L. JJ. 

291. ——— Under Jud. Act, 1884 (c. 61), s. 14— 
Execution by chief clerk.}—Where deft. refused 
to obey an order directing her to execute a mtge., 
the judge appointed his chief clerk to execute it 
under sect. 14 of the above Act.—He EDWARDS, 
OWEN v. EDWARDS (1885), 33 W. R. 578. 

Annotation :—Refd. Re Cathcart (1892), 68 L. T. 358. 

292. Jurisdiction of Probate Division.] 
——The Probate Div. has jurisdiction under sect. 14 
of the above Act in the event of any person neglect- 
ing or refusing to obey its order to execute a deed, 
to direct its execution by any other person whom 
it may nominate for the purpose. 

Semble : as a general rule the ct. should not make 
an order under sect. 14 of the above Act, upon an 
ex p. appln.— HowartTH v. HOWARTH (1886), 
11 Pp. D. 95; 55 L. J. P. 49; 55 L. T. 303; 50 
J.P. 376; 34 W. R. 6383; 2 T. L. R. 705, C. A. 
Anan :—Moentd. Re Evans, Evana v. Noton, {1893]1 Ch. 


293. To secure payment of costs in 
lunacy.|—-An inquiry instituted on the petn. of a 
husband as to the state of his wife’s mind resulted 
in a finding that she was of sound mind & capable 
of managing herself & her affairs. The Lords 
Justices sitting as judges in lunacy made, on the 
appln. of petitioner, an order that two-thirds of his 
costs of the inquiry & also his costs of the appln. 
should be paid by the wife. Subsequently an order 
was made by a judge charging the costs on certain 
Consols belonging to the wife & standing in her 
name, & directing the transfer by her of a sufficient 
amount to meet such costs; & as she neglected to 
make the transfer, a further order was made by the 
judge that the official solr. should execute the 
necessary transfer. On appeal against these 
orders :—Held: (1) an appeal would lie in such a 
case to the Ct. of Appeal, & no leave to appeal was 
necessary; (2) the charging order was rightly & 
properly made, & so, also, under sect. 14 of the 
above Act, was the order directing the official solr. 
to exccute the transfer.—e CaTuUcART, [1893] 
1 Ch. 466; 62 L. J. Ch. 320; 68 L. T. 3583 41 























W. R. 277; 9 T. L. R. 134; 37 Sol. Jo. 114; 2 
R. 268, C. A. 
Annotation :—Folld. Re Lumley, [1893] W. N. 13. 

294. .|—He LuMLEY, [1893] 
W.N. 13 


won generally, LUNATICS & PERSONS OF UNSOUND 
IND. 

295. —— Transfer of government stock 
by court broker— Indemnity to bank.]—Where 
an order has been made under sect. 14 of the above 
Act, directing some person to execute aninstrument 
on the neglect or refusal of the person originally 
directed to execute it, it is not necessary or con- 














—~ re: 


296 i. By 
deed on refusal or neglect of party 
ordered—Whether order granted on ex 
parte application.}—An application for 
an order to compel a party to execute 
ad directed to be executed, should 
be on notice, & will not be granted 


the 
ex -——-WESTMACOT v. COCKERLINE | of the 


son apipoinied to execute | (1869), 2 Ch. Ch. 442.—CAN. 
PART I. SECT. 5, SUB-SECT. 6.— 
T. (a). 


300 i. Whether necessary.j—A war- 
rant of attorney must be executed in 
resence of an attorn 
obligor.—}aARREL v. 
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venient for it to be intituled in the matter of the 
Act, at all events where the proceedings in which 
the order is made are not originating proceedings. 
Such an order ought not to be made in an 
anticipatory form, unless the person in the first 
instance ordered to execute the instrument has 
by his conduct already shown that he does & will 
refuse to do what is ordered to be done. 

Where, in pursuance of such an order, the ct. 
broker transfers Bank of England stock, the 
transfer is in effect the act of the stockholder, & 
the Bank of England is impliedly indemnified 
for acting on the order, even if the order is sub- 
sequently shown to have been invalidly made. | 

The ct. will not order any one to give an indemnity 
to the bank in case the order should prove to have 
been wrongly made.—SAvaGE v. Norton, [1908] 
1 Ch. 290; 77 L. J. Ch. 198; 98 L. T. 382. 





206. ——— -——— Whether order granted on ex 
parte application.|—HowartH v. HowartTH, No. 
292, ante. 

297. —— Form of order.]——SAVAGE v. 


Norton, No. 295, ante. 
. Whether anticipatory order made. | 
—SAVAGE tv. NoRTON, No. 295, ante. 
299. Appeal from order nominating person to 
execute—To Court of Appeal—Leave to appeal not 
necessary.|—fe Catucant, No. 293, ante. 








O. Execution by Partners. 
Sce PARTNERSHIP. 


P. Instruments of Transfer under Land Transfer 
Acls. 

. See REAL Property & CHATTELS REAL; Land 

Transfer Acts, 1875 (c. 87), 1897 (c. 65). 


(). Relinquishment of Holy Orders. 
See EcciestasticaL Law; Clerical Disabilities 
Act, 1870 (c. 91), 8. 3 (i). 


R. Transfers, Mortyages, and T'ransfers of Mortgages 
of British Ships. 
See Surrpina & NAVIGATION; M.S. Act, 1804 
(c. 60), ss. 24, 31, 37, Sched. I., Part I., Forms 
B. & C. 


S. Transfers of Stock and Shares under Companies 


v ° 


See COMPANIES. 


T. Warrants of Attorney to confess Judgment. 
(a) Execution in Presence of Attorney. 


See, now, Debtors Act, 1869 (c. 62), 8. 24; Jud. 
Act, 1873 (c. 66), s. 87; Jud. Act, 1875 (c. 77), 


s. 14. . 

800. Whether necessary.}— ANON. (1663), 3 
Salk. 212; 91 EK. R. 783. 

$01. When under arrest in same sult.|— 
In what cases the presence of an attorney 1s 
necessary to render a warrant of attorney, given 
by prisoner, valid. 

If a man be arrested at the suit of A., & while he 
is under confinement of the bailiff, he gives a 
warram of attorney to confess a judgment, if there 
be no attorney by, it is always taken to be by 
duress. But when one is in gaol a good while, & 








es nena Ot 





(1850), 2 Ir. Jur. 191.—IR. 

300 ii. .-—-The ct. will set aside 
a warrant of attorney, & all proceedings 
thereunder, when it has been executed 





by a person in custody, without any 

a Conley on behalf present.-—— 
on behalf | HoRnsBy v. WILSON (1856), 8 Ir. Jur. 
ASTERSON | 204.—IR. 
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Sect. 5.—Haweculion de s be : : 
i. & ii. & (0) } of deeds: Sub-sect. 6, 7’. (a), (b) 


then another that is his creditor, or supposed to be 
80, comes to him, & he voluntarily without any 
compulsion confesses a judgment to him, that 
een ao fess yaar es be no attorney 

» CO.J.).—ANON. ; ; : 
87 BE. R. 1132. CONES Cees ean 


802. When under arrest at suit of another.) 
—ANON., No. 301, ante. 

803. ei man in custody of the 
sheriff at the suit of one person, may give a warrant 
of attorney to confess a judgment to another, 
Le oidae nevine an attorney on his pate present.— 

v. HUTCHINSON (1702), 2 Ld. R f : 

92 E.R. 32. ee gical: 

804. — ——-.]—If A., under arrest at the suit 
of B., gives to C., the sheriff’s officer, in whose 
custody he is, a warrant of attorney for a debt duc 
to C., such warrant will be void, if no attorney be 
present at the execution on the part of A.— 
FAULKNER v. HMMETT (1818), 8 Taunt. 233; 2 
Moore, ©. P. 176; 129 KE. R. 372. 

805. Defendant in custody under execu- 
tion.|— Warrant of attorney to confess a judgment 
by one in custody under an execution is good, 
though no attorney be present on his behalf at 
the time of its being executed.—FELL v. RILEY 
(1775), 1 Cowp. 281; 98 KE. R. 1086. 

306. Cognovit.] —If a deft. in custody 
gives a cognovit, it is necessary that an attorney 
for deft. should be present. An attcurney’s clerk 
is not sufficient.—PAuL v. CLEAVE: (1810), 2 
punt 800 Srl M. WR. 1117. 

nnotation :—Retd. : r 

ne an oa d. Bayley v. Taylor (1826), 8 Dow. & 


807. -] — ARNOLD 1. (1817), 
7 Taunt. 703; 129 E.R. 280. 

30 —.J—A cognovit is not within the 
rule of ct. requiring an attorney to be present on 
the part of deft. in custody, executing a warrant to 
acknowledge a judgment. Therefore, where a 
deft. in custody signed a cognovit without the 
presence of his attorney, the ct. refused to set aside 
the judgment & execution thereon.—BAyYLEY v. 
TAYLOR (1826), 8 Dow. & Ry. K. B. 56. 

308. ——.]—If an attorney who is acting for 
both parties attests a warrant of attorney on the 
part of deft., it is not a sufficient attestation to 
satisfy Judgments Act, 1838 (c. 110), s. 93; nor is 
the attestation of such an attorney's clerk, being 
himself an attorney, sufficient—DuRRANT  . 
BLURTON (1841), 9 Dowl. 1015; Woll. 190; 5 
J.P. 532; 5 Jur. 825. 

_ 810. Action for ejectment.]-——The pro- 
visions of Judgments Act, 1838 (c. 110), 8. 9, 
rendering necessary the presence of an attorney on 
behalf of any person executing a warrant of 
attorney do not apply to a warrant of attorney 
givenin an action of ejectment.— Dork ad. KINGSTON 
v. KINGSTON (1841), 1 Dowl. N.S. 263; 11L.J.Q.B. 
73; 6 Jur. 105. 


(6) Who may act as Attorney. 
i. In General. 


See, now, Debtors Act, 1869 (c. 62), 5. 24; Jud. 


my 1873 (c. 66), s. 87; Jud. Act, 1875 (c. 77), 
8. 
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311. Not clerk to attorney.)—PAauL v. CLEAVER, 
N a 806, ante. : 


12. ——.] — Durrant v. Burton, No. 809, 
ante. 





305 1. ——— Defendant in custod 
under execution—Atiorney not rd 
Hen le pie by endani.}—A deft. 
be in custody under execution, gave 





a bond & warrant to confess judgment : 
—Held: the fact of the attorney not 


DEEDS AND OTHER INSTRUMENTS. 


818. Uncertified attorney.)}—A warrant oi 
attorney is sufficiently attested under Judgments 
Act, 1838 (c. 110), 5s. 9, by an uncertificated 
attorney.—HOLGATE v. SLIGHT (1851), 2 L. M. & P. 
ate ; sub nom. HIOLDGATE v. SLIGHT, 21 L. J. Q. B. 


Annotation :—Montd. Sparling v. Brereton (1866), L. Rt. 2 Eq. 


ii. Attorney acting for both Partiea. 
See, now, Debtors Act, 1869 (c. 62), s. 24; Jud. 
Act, 1878 (c. 66), s. 87; Jud. Act, 1875 (c. 77), 


s. 14. 

314. Plaintiff’s attorney alone present.| — 
ANDREWS v. RICHARDS (1729), 1 Barn. K. B. 242 5 
04 K. R. 165. 

315. Same attorney may not act for both 
parties.|—In order to make a _ cognovit valid, 
its execution must be attested by an attorney 
attending on behalf of deft., other than the attorney 
act for pltf.—MAason v. KipDLE (1839), 5 M. & W. 
513; 9L. J. Ex. 37; 4 Jur. 89; 151 KH. R. 217. 
Annotations :—Folld. Rising v. Dolphin (1840), 4 Jur. 193 


Refd. Cocks v. Edwards (1842), 2 Dowl. N.S. 55. Mentd. 
Dixon v. Sleddon (1846), 15 M. & W. 427. 


316. Attorney for plaintiff attesting as 
defendant’s attorney.]— Where a warrant of 
attorney, executed by a deft. in custody, was 
addressed to pltf.’s attorney, & the execution was 
also attested by him though describing himself 
as the attorney for deft., the ct. set it aside, 
together with all the proceedings thereon.—TODD v. 
GOMPERTZ (1838), 6 Dowl. 296 ; 1 Will. Woll. & H. 
69; 2 Jur. 96. ‘ 

Annotations :—Refd. Rico v. Linstcad (1838), 6 Scott, 895. 

Mentd. Bate v. Lawrence (1844), 8 Scott, W R. 122. 

317. Though defendant fully aware 
of nature of instrument.|—The attorney who 
subscribed the execution ot a warrant of attorney 
for defts. was the attorney of pltf. :-——Held : though 
defts. were fully aware of the nature of the instru- 
ment, yet, as the attorney was not wholly un- 
interested, this was not a sufficient attestation 
within Judgments Act, 1838 (c. 110), 5s. 9.— 
DEVERELL v. THRING (1839), 3 Jur. 1193. 

318. ]—In order to render a warrant of 
attorney valid its execution must be attested by 
an attorney on the part of the deft. other than the 
attorney acting for the pltf.—RIsING v. DOLPHIN 
(1840), 8 Dowl. 309; 4 Jur. 193. 

Annotation :—Folld. Durrant v. Blurton (1841), 9 Dowl. 1015. 

319. ——— Defendant’s attorney formerly acting 
for plaintiff— & paid by plaintiff.}—Where, on the 
execution of a warrant of attorncy, one attorney 
only was present who had acted on previous 
occasions for pltf., & attested it on behalf of deft., 
& made out his bill for the obtaining & preparation 
of the warrant of attorney to pltf.:—Held: he 
was not such an attorney attending on behalf of 
deft. as to satisfy Judgments Act, 1838 (c. 110), 
s. 9, & the warrant of attorney would be set aside.— 
SANDERSON v. WESTLEY (1840), 6 M. & W. 98; 
8 Dowl. 412; 9 L. J. Ex. 204; 151 E. R. 387; 
he nom. SAUNDERSON t. WESTLEY & WATERS, 4 

ur. 942. 
Annotations :—Folld. Cocks v. Edwards (1842), 2 Dow, N.S. 

55. Distd. Levinson wv. Syer (1851), 18 L. T. O. 8. 80. 
Refd. Hirst v. Hannah (1851), 17 Q. B. 383. 


820. .|—On the execution of a warrant of 
attorney, if one attorney alone is present, & acts 
for both parties, it is not a sufficient compliance 
with Judgments Act, 1838 (c. 110), s. 9.—MORLEY 
v. DAvIs (1841), 5 Jur. 246. . 

$21. Though named by defendant.) — 




















instrument.—NOLAN v. GUMLEY (1863), 
14 I. Cc. L. R. 801 15 Ir, Jur. 253.— 
ed by deft., } IR. 


having no nam 
did not vitiate the axooutton of the 


Part I.—Dzeps. 


Attorney acting on behalf of pltf. cannot validly 
attest the execution of a warrant of attorney under 
Judgments Act, 1838 (c. 110), 5.9, although named 
by deft. himself who knows him to be pitf.’s attorney. 
—Cooks v. Epwarps (1842), 2 Dowl. N. S. 55. 

322. London agent of plaintiff’s attorney 
—-Acting for defendant.]—Where the attorney who 
attested the execution of a warrant of attorney 
was London agent to pltf.’s attorney, & acted 
as such in filing the instrument :—Held: the 
attorney so attesting was in substance pltf.’s 
attorney, & he could not, therefore, stand in that 
independent situation which Judgments Act, 1838 
(c. 110), requires.—PRYOR v. SWAINE (1844), 2 
Dow. & L. 87; 18 L. J. Q. B. 214; 3L. T.0O.S. 
79; 8 Jur. 423. 

Annotations :—Distd. Levinson v. Syer (1851), 18 L. T. O. S. 

80. Mentd. R. v. Keen (1847), 11 J. P. Jo. 37. 

328. -]— Attorneys who act for both 
parties cannot attest warrants of attorney.— 
Lioyps v. RoBinson (1845), 5 L. T. O. S. 125. 

324. -|}—-Moon v. HuNTsMAN (1848), 

11 L. T. O. S. 247, 274. 
_ 825. -|—A warrant of attorney, to confess 
judgment, was attested in due form by an attorney, 
acting for deft., but who also acted, in the 
transaction, for pltf.:—Held: by Judgments Act, 
1838 (c. 110), s. 9, the attorney acting for pltf. 
could not act as attorney for deft.—Hinst v. 
HANNAH (1851), 17 Q. B. 3883; 117 EK. RR. 1826. 

326. Attorney subsequently acting for plaintiff 
—Not plaintiff’s attorney at time of execution.]|— 
A warrant of attorney, prepared by deft., was 
addressed to H., an attorney, by name. Pltf. 
introduced H. to deft., who adopted him ay his 
attorney to attest the execution of the warrant of 
attorney, & H. accordingly attested it. H. after- 
wards at the request of pitf., signed judgment & 
issued execution on the warrant as attorney for 
pltf. The ct. refused to set aside the warrant.— 














LEVINSON v. SYER (1851), 2 L. M. & P. 557; 21 | 


L. J. Q. B.16; 18L. 7.0.8. 80; 15 Jur. 1011. 


(c) Attorney must attend at Request of Defendant. 


See, now, Debtors Act, 1869 (c. 62), s. 24; Jud. 
Act, 1873 (c. 66),s 873; Jud. Act, 1875 (c. 77), 8. 14. 

827. Mere consent of defendant not sufficient.]— 
Where an attorney was requested by deft.’s 
attorney’s clerk to attend & to act for deft., with 
the latter’s assent :—Held: this was not a sufficient 
compliance with r. 72, H. T., 2 Will. 4, but it would 
be necessary that the attorney should attend at 
deft.’s request. 

Semble: the attorney subscribing his name as a 
witness to the execution of the cognovit, must in 
writing declare himself to be attorney for deft., & 
that he subscribes as such attorney according to 
the terms of the rule.—FISHER v. PAPANICHOLAS 
(1833), 2 Cr. & M. 215; 2 Dowl. 251; 4 Tyr. 44; 
3L. J. Ex. 13; 149 E. R. 738. 

Annotations :—Consd. Bligh v. Brewer (1834), 1 Cr. M. & R. 

651; White v. Cameron (1838), 1 Will. Woll. & H. 169. 

. Lees v. Fry (1835), Tyr. & Gr. 1084; Wallace v. 

Brockley (1837), Will. Woll. & Dav. 382; Todd v. 

Gompertz (1838), 1 Will. Woll. & H. 69. 

328. Must be at free request of defendant.] — 
In an action upon a cognovit actionem it must 
appear that the attorney who attests does so at the 
free request of deft.—BARNES v. PENLEY (1839), 
3 J. P. 369; 3 Jur. 506. 

Annotations :—Consd. Gripper v. Bristow (1840), 6 M. & W. 


PART I. sal eee 6.— 
td 6 e 
Whether mere consent of defen- | 
Picient.}—~—Deft. applied that a 


dant su from him 
judgment might be set de upon the 





ground that there was not an attorney 

progens on his behalf when he signed 
ec warrant of attorney 

the party who obtained the warrant 

dictated to him a letter to an 

attorney named by him, & whom he, 
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807; Pease, Liddell : ; : : 

Retd, Haig ¢. Prost (1880), 8 Jur. ize Se Or 

329. Nomination cannot be implied.]— To give 
validity to a warrant of attorney, under Judgments 
Act, 1838 (c. 110), s. 9, it is necessary that there 
should be something different from an implied 
naming of the attorney on behalf of the party. 
It is necessary that the party naming the attorney 
or adopting him should be sensible of his having 
the right to exercise an option on the subject.— 
GRIPPER v. Bristow (1840), 6 M. & W. 807; 8 
Dowl. 797; 9 L. J. Ex. 324; 151 E. R. 636. 
lac :—Mentd. Kemp v. Findon (1844), 12 M. & W. 


830. Where suggested by plaintiff’s attorney— 
& expressly assented to by defendant.|—-Where a 
deft. in custody was about to execute a cognovil, & 
deft.’s attorney being absent from home, pltf.’s 
attorney suggested another attorney to act for 
him, to whom deft. made no objection, & on being 
asked by that attorney, if he wished him to attest 
the execution as his attorney, answered in the 
affirmative :—Held: this was an express naming 
of the attorney, within the meaning of r. 72, H. T., 
2 Will. 4.—BLIGH v. BREWER (1884), 1 Cr. M. & R. 
651; 3 Dowl. 266; 5 Tyr. 222; 4 L. J. Ex. 49; 
s eackalions "Did. 3 Pendry (1839), 3 Jur. 506 

} -—Di Ps . r eo « e ‘ 
“Poli. Sliver ° oe ratte d iso) i W Foil pista. 
aN Pholla (1840). 6 & 'W.9i. Mentd. Wade v. Simeon 


icholls (1840), 6 M. 
oo 58; Cannan v. Reynolds (1855), 1 


(1845), 2 Dow. & L. 6 


Jur. N.S. 873. 

331. -|}— Where a cognovit was 
attested by a solr. on the part of deft., who was 
recommended by pltf.’s attorney, & then requested 
to attend, or sent for by deft.:—Held: the 
‘cognovit was good.— OLIVER v. WOODROFFE (1839), 
4M. & W. 650; 7 Dowl. 166; 1 Horn & H. 474; 
3J.P.85; 3 Jur.59; 150 E.R. 158135 sub nom. 
OLLIVER v. WOODROFFE, 8 I. J. Ex. 105. 
Annotations :—Distd. Barnes v. Pendry (1839), 3 Jur. 506. 

Refd. Poole v. Hobbs (1839), 3 Jur. 1151. 

332. |} —A warrant of attorney is 
not vitiated by the fact that the name of the 
attorney who attests it on behalf of deft. was first 
suggested by pltf.’s attorney, if he was expressly 
adopted by deft. as his attorney for that purpose.— 
TAYLOR v. NICHOLLS (1840), 6 M. & W. 913; 8 
Dowl. 242; 9 L. J. Wx. 78; 4 Jur. 271; 151 E.R. 
334. 

jong :— “rv, Brist 410), 6 M. & W, 
Annotations »—Distd. Gripper 2. Bristow (1840); 6 BM 

Jur. 679: Jocl v. Dicker (1847), 5 Dow. & L.1. Mentd. 

Bell v. Tidd (1842), 6 Jur. 59, 

833. |—A_ deft. went to piltf.’s 
attorney’s office, when it was agreed he should 
give a cognovit for a debt due by him. Tltf.’s 
attorney informed deft. that an attorney must be 
present on his behalf. Deft. asked some person 
to be named. M. was named, who came to deft., 
& asked him if he wished him to act as his attorney. 
Deft. replied in the affirmative, & requested M. to 
attest the coynovil :—Held: M. was sufficiently 
named by deft., & attending at his request, as 
required by Judgments Act, 1838 (c. 110), s. 9.— 
PEASE v. WELLS (1840), 8 Dowl. 626; 4 Jur. 679. 
Annotation :—Refd. Joel v. Dicker (1847), 5 Dow. & L. 1. 

834. .|—Where a deft., who is about 
to execute a warrant of attorney, declines the 
attendance of his own usual attorney, but adopts 
freely an attorney suggested by pltf.’s attorney, 
that is a sufficient nomination of an attorney by 


el 


























deft., bad never seon, requiring him 
to attend eee aay ata ant bre 
& witnesse eft.’s signa — : 
the attestation was sufficient.—NOLAND 


alleging that | 
| v. GUMLEY (1863), 9 L. T. 272.—IR. 
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Sect. 6.—Ewecution of deeds: Sub-sect. 6, T. (c) & 
(da); sub-sect, 7, A.|\ 


deft. purauant to Judgments Act, 1838 (c. 110), 
eae: -—HALE v. DALE (1840), 8 Dowl. 599; 4 Jur. 
Annotation :—Folld. Joel v. Dicker (1847), 5 Dow. & Ju. 1. 
835. |—A warrant of attorney was 
attested by A. an attorney, introduced to deft. by 
pitt.’s attorney, the deft. thereupon naming A. & 
requesting him to attend on his behalf :—Held: 
the attestation was good.—WALTON v. CHANDLER 








(1845),1C. B. 306; 2 Dow. & L. 802; 14L. J.C. P. 
ay 4L. 1. 0.8. 374; 9 Jur. 257 3 135 E. R. 


Annotation :—Distd. Hirst v. Hannah (1851), 17 Q. B. 383. 

336. -|—Where deft. requested pltf.’s 
attorney to name an attorney to act for him in 
witnessing the execution of a warrant of attorney 
which he accordingly did, & deft. adopted the 
person so named :—Held: this was a sufficient 
nomination under Judgments Acts, 1838 (c. 110), 
deft. having expressly named the attorney.—JOEL 
? DickER (1847), 5 Dow. & L. 1; 16 L. J. Q. B. 
359; 11 Jur. 589. 

337. -]—The ct. set aside a warrant of 
attorney, on the ground that deft.’s execution was 
attested by an attorney introduced by piltf.’s 
attorney.—RICcE v. LINSTEAD (1838), 7 Dowl. 153 ; 
6 Scott, 895. 

Annotation :—Refd. Poole v. Hobbs (1839), 8 Dowl. 113. 

338, J—RickarRbs v. Kay (1843), 1 L. T. 


O. 8. 261. 
339. (1843), 1 
L. T. O. S. 170, 204. 

















v. WHITE 


(d) Attestation by Attorney. 


See, now, Debtors Act, 1869 (ec. 
Jud. Act, 1873 (c. 66), s. 87; 
(c. 77), s. 14. 

340. General rule.|—LEWIS vw. KENSINGTON 
(Lorp) (1846), 2 C. B. 463; 3 Dow. & IL. 6875 15 


62), 5. 24; 
Jud. Act, 1875 


Il. J. GQ. PP. 100; 86 LL. TT. "O. S. 3213 135 E. R. 

1026. 

a: :——Apld. na (LSH8 eee ae M. & W. 208. 
Refd. d. Holt vo. Kershaw (18 roy L. T. O. S. 309; Pocock 


v. Pickering (1852), 18 Q. 

841. Necessity tor Warrant executed abroad.] 
—~DAVIS v. TREVANION (1845), 2 Dow. & L. 743; 
ran L. J. Q. B. 188; 4 L. T. O. 8S. 8413 9 Jur. 
Annotations :—Mentd. Re nonce? (1845), 6 Q. B. 867; Re 

Ford (1846), 7 L. T. Q. 

342. Must state that. switnees is attorney for 
a maacmaacs a ISHER v. PAPANICHOLAS, No. 327, 
an 

848, ——.]-——-BROMLEY vv. 
(1846), 8 L. ‘P.O. S. 117. 

344. Must state subscription “as such attorney.’’ 
—HISHER v. PAPANICHOLAS, No. 327, ante. 

45. —— ‘* Witness to the signing by the said 
R. F. C. B. P. attorney for the said defendant ’’— 
Sufficient.|—LexEs v. Fry (1835), Tyr. & Gr. 1084. 

846. ——— ‘‘ Witness G. E., defendant’s attorne ; 

named by him & attending at his request ”’ 


FEATHERSTONHAUGH 


Insufficient.|,—PooLE v. Hoppss (1838), 8 Dowl. 
118; 3 Jur. 1151. 
Annotations :—Folld. Potter r. N age gies tae 8 ae & WwW. 
294. Qonsd. Knight v. Hasty (184 293. 
Distd. oe v. Kensington (184 Beta 


8), 2G B. 483. 


847. ‘“‘ J. B. attending for the said W. oe 
his request ’’—Insufficient.] — Porrer 





at 


| 
| 
| 
| 


| 





Drreps anp OTHER INstRUMENTS. 


NICHOLSON (1841), 8 M. & W. 294; 9 Dowl. 808 ; 
10 L. J. Ex. 811; 5 Jur. 511; 151 E. R. ete _ 
Annotations :—Distd. Lewis v. Kensington (1846), 

463. Refd. rnence Hasty (1843), 12 L. J. Q. B. 293. 

348. ——— ‘‘I subscribe myself as attorney for 
him expressly named by him to attest as attorney ”’ 
—Insufficient..—ELKINGTON v. HOLLAND (1842), 
9M. & W. 659; 1 Dowl. N.S. 643; 11 L. J. Ex. 
2733 6 Jur. 374 ; 152 EB. R. 278. 

Annotations -—Distd. Lewis v. Kensington (1846), a “ B. 
463. Refd. Be orer : Poppleton (1843), 5 Q. 
Knight v. Hasty (1843), 1 J. Q. B. 293; Mimonta. 
Hunter v. Caldwell betes 7 A T. O. S. 73; Stokes v. 
Trumper (1855), 25 L. T. O. 8S. 140. 

349. ‘* As sitaeney of the said W. B. 
attending at the execution hereof at his request 
& expressly named by him ’’—Insufficient.|— 
HIBBERT v. BARTON (1842), 10 M. & W. 678; 2 
Dowl. N. S. 484; 12 L. J. Ex. 70; 6 Jur. 1019 ; 
152 KH. R. 644. 

Annotations :-—Distd. Lewis v. rateae Ma (1346), 2 C hs 
463. Consd. Pocock v. Pickering (1852), 18 Q. B. 
Refd. Knight v. Hasty (1843), 12 L. J. Q. B. _ : 

v. Featherstonhaugh (1846), 8 L. T. O. S. 117; Phillips v. 

ri ar eek werk 16 M. & W. 208; Noland v. Gumley (1863), 


350. ——- ‘‘ Signed by the above named P. in 
the presence of us of whom the said J. H. S. is the 
attorney expressly named by him & acting at his 





request ’’—Insufficient.J—HvERARD 1. PoPPLETON 
(1843), 5 Q. B. 181; 1 Dav. & Mer. 322; 13 
L.J.Q. Bed; 21. ©. 0.8.95; 114 B RB. 12173 


sub nom. EDWARDS v. POPLETON, 7 Jur. ¥91. 
Annotation :—Distd. Lewis v. Kensington (1846), 2 C. B. 463. 

351. ‘* Subscribe myself- accordingly ’’— 
Sufficient.).—LiInpLKY vv. GIRDLER (1843), 13 
L. J. Q. B. 53; 8 Jur. 61. 

352. “ey hereby subscribe myself to be 
attorney for him °’’—Sufficient.|—LEwIs  v. 
KENSINUTON (LoD) (1846), 2 C. B. 463 3 3 Dow. & 
L. 637; 15 L. J.C. P. 100; 6L.'T. 0. S. 3213; 185 
Ki. RR. 1026. 

Annotations :-—Apld. Phillips v. Gibbs Tot 0. M. & W. 


208. Refd. Holt v. Kershaw wre 8. 309; 
Pocock v. Pickering (1852), 18 Q. 


353. “‘T subscribe my ain a witness to the 
due execution hereof by the said R. G. & as his 
attorney °’—Sufficient.|—PHILLIPs v. GIBBS (1816), 
16 M. & W. 208; 16 L. J. bx. 48; 81.7. G.S. 
170; 10 Jur. 971; 153 I. R. 1163. 

354. ——— ‘‘ I declare myself to be the attorney 
for the same J. K.’’—Sufficient.|}—lloLr v. 
KERSHAW (1848), 10 L. T. O. S. O09. 

355. “Set & subscribed my name as the 
attorney on their behalf attesting the execution 
thereof *’ — Insufficient.] — hate v. PICKERING 
(L852), 18 Q. B. 789; 21 LL. Q. B. 365; 19 
L. T. O. S. 863; 16 Jur. 760 ; 1i8 a. R. 28. 

356. Need not state attorney of superior court.|— 
Kwniaut v. Hasry (1843), 12 L. J. Q. B. 293; sub 
nom. KNIGHT v. EASTESE, 1 L. T.O.S. 150; 7 Jur. 
852. 

Annotations :—Apld. Lewis v. Kensington (1846), 2 C. B. 
463. Refd. Everard v. Poppleton (1843), 5 Q. B. 181. 
3857. Need not state attestation.|—STANLEY v. 

PARROTT (1846), 8 L. T. O. S. 188. 

358. Need not state attendance at request of 
defendant.}|—Gay v. HALL (1848), 5 Dow. & L. 422 ; 
18 L.J.Q. B.12; 12 L. T. 0.8. 1793; 13 Jur. 124. 
Annotation :—Mentd. Crouch v. Waller (1859), 4DeG.&J. 


859. Second attestation—First attestation in- 
sufficient.|—-LEDGARD wv. THOMPSON (1843), 11 
M. & W. 40; 2 Dowl. N.S. 766; 12 L. J. Ex. 229 ; 
7 Jur. 239; 152 BE. R. 707. 

















PART I. SECT. 5, SUB-SECT. 8.— 
T. (d). 


tr. Omission of date of attestation |® 


oy OY RON renders j 
sotd.}—The omission by an attorney, 
“bo signs a confession under & warrant 
of attorney, to add the date of signing 


udgment ; docs not render void a judgment 
. Bigned on such confession.— LEVI v. 


MUZEROLL (1857), 3 All. 598.—CAN. 
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Part I.—Dreps. 


SUB-SECT, 7.—EFFECT OF NON-EXECUTION BY 
SOME PARTIES. 


A. In General. 


360. Binding on party executing—lIndenture.|— 
If one party executes an indenture, it shall be his 
deed, though the other party does not execute it.— 
Foster & WILSON v. MAPES (1590), Cro. Eliz. 212; 
1 Leon. 324; Owen, 100; 78 E. R. 468. 
Annotations :—Mentd. Tisdale v. Essex (1613), Hob. 34; 


Hayes wv. Bickerstaff Bikes Me aie 118; Nash v. Palmer 
a te & 8.374; Fowlev, Welch (1822), 2 Dow. & Ry. 


361. ——— Assignment to trustees for creditors— 
Execution by some creditors.)—A covenant in a 
deed betwecn the debtor of the first part, a trustee 
of the second part, & several other persons whose 
names & seals are in the schedule thereto aftixed 
of the third part, & all other the creditors of the 
debtor of the fourth part, whereby the creditors 
covenanted not, to sue, etc., is binding only upon 
those who execute & will not therefore invalidate 
the decd. Qwu.: whether creditors of a debtor 
mercly assenting to, but not executing, the deed 
must be considered as parties to the covenants 
contained in the deed.—Re A TRusT DEED, fa p. 
JLUTCHINSO.A (1864), 10 L. T. 728. 

362. Charterparty.}—One of the owners 
alone having executed a charterparty, without. the 
others being made parties to it :-—Meld: the legal 
operation of the deed was that it was the agree- 
ment of him alone who executed it ; consequently, 
the charterparty was correctly set forth as the 
agrcement of that owner alone, though made on 
beh’ of himsctf & the other joint owners of the 
Vessel.  BUSEHELL t. BEAVAN (1834), 1 Bing. N.C. 
TOs: 4 Moo. & NS. 622; 3 L. J. C. P. 2793 131 
IW. AR. 1050, 
anmatirn :~-Mentd. Cabalicro v. Slater (1854), 23 L. J.C. P. 


363. Appointment of Public Trustee.|— 
Three ladies, executrices of a will, executed a deed 
on Nov. 29, 1912, appointing the Public Trustee 
to be sole trustee of the will in their place. The 
Public Trustee delayed giving his formal consent 
to act until the administration of the estate had 
been completed, & gave his consent under his hand 
& official seal in accordance with the rules made 
under Public Trustee Act, 1906 (c. 55), on Feb. 28, 
1913, & executed the deed of appointment on 
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ec. ——-.J— A document is operative 
as a release though not signed by the 
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Mar. 3, 1913. One of the ladies desired to with- 
draw the appointment, contending that, inasmuch 
as it was made before the consent of the Public 
Trustee had been formally given, it was invalid :— 
Held: the appointment of the Public Trustee 
dated as from Mar. 3, 1913, when the Public Trustee 
had executed the deed of appointment, which was 
after his consent had been formally given in 
accordance with the rules, so that the appointment 
so made was valid.—He SHAW, PUBLIC TRUSTEE v. 
LIvrie (1914), 110 L. T. 924; 30T. L. R. 418; 58 
Sol. Jo. 414, C. A. 


364. Executed by some parties on falth of 
execution by all.]—The eight children of A., being 
entitled to a fund, equally, in the event of their 
surviving B., seven of them, in pursuance of an 
arrangement made amongst themselves whilst the 
eighth, whose name was James, was in India, 
executed a deed, by which they & he were made to 
covenant with each other, reciprocally, that, in 
case any of them should dic in B.’s lifetime leaving 
a child or children, such child or children should 
be entitled to the share or shares of his, her, or 
their parent or parents, in such & the same manner 
as if such parent or parents had survived B. 
James never executed the deed; but he & six of 
those who did execute it, survived B. The other 
left. children, & those children claimed to be 
entitled, under the deed, to their parent’s share :— 
Held: the deed was made upon the assumption 
that all the persons named as parties, would 
execute it, &, as one of them had not executed it, 
it was not binding upon the others, though they 
had executed it.—-PETo v. Petro (1849), 16 Sim. 
590; 13 L. T. O. S. 1843 13 Jur. 646; 60 E.R. 
roo08. 

Aenean :—Mentd. Bolitho v. Hillyar (1865), 34 Beav. 


365. J—A. mortgaged property to three 
trustees, B., C. & D. Some time after, 13., who 
was a solv., having in his hands a sum belonging 
to a client, E., proposed to lay it out on a transfer 
of the mtge. Je prepared a transfer, which was 
executed by A., B., & C. but not by D., & a receipt 
for the money was signed by B. & C. alone. No 
money was ever paid, & it} was lost by 48.’s 
insolvency :----Held: in equity, the deed was 
inoperative, both as against the mtgor. & the 
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364 ik, - -.)--To an action against 
V. on his covenant as surety V. pleaded 





&. Whether binding on party execut- 
ing. }—-Where an indenture of appren- 
ticeship was executed by only one of 
the employers :—Held: sufficiently 
executed & binding.—-R. v. MCNANEY 
(1871), 5 P. R. 438.—CAN. 

t. .J) -—- Where a conveyance 
has been executed by some of the 
parties, but not by all, & there has been 
no delivery, it is not a deed, & is not 
evidence aguinst the partics who have 
executed it.—Porr v. PRINCE EDWARD 
IBLAND CROWN LANDS COMR. (1872), 
1 P. E. I. 414.—CAN. 

a. .]}—iIn @& conveyance the 
grant was to the party of the third 
part, whereas there were only two 
parties, & the party of the second part 
did not exécute it:—Held: a valid 
objection.—Re CLARKE & CHAMBERLAIN 
(1889), 18 O. R. 270.—CAN. 

b. -}—A deed contained in 
the habendum a reservation to the 
grantee of a right of way. The deed 
was not executed by the erence: but 
had been accepted by him. It was 
contended that not having been exe- 
cuted by the grantee, there was no 
grant of the right of way :—Held: 
pe. were bound by the reservation,— 

OYAL PRINCE OF WALES LODGE v. 
rye baa (1891), 40 N. 8S. R. 30.— 











executant.-—GANGARAM AGARWALA 1. 
LACHIRAM KISHEN DyaL (1914), 19 
Cc. W. N. 611.-—IND, 


d, ~---—.}—If a document is drawn up 
in the names of several persons, & 
it is the intention of the parties that 
all should execute it, it will be inopera- 
tive till all have done so.—- NETHIRI 
MENON v. GOPALAN NAIR (1916), 1. L. 2. 
39 Mad. 597.—IND. 


6. -l1—A_ party who sub- 
scribed a deed as ccutioner, after 
hearing a co-obligant refuse to sign it, 
pace the deed was not binding, 
ecause all the parties proposed had 
not signed it:—Held: the plea was 
repelled.---MONTGOMERIE, RTo. v. 
ALEXANDER (PATON’S TRUSTEE (1865), 
38 Sc. Jur. 85.—SCOT, 


8641. Hzrecuted by one party on faith 
of execution by others.}—In an action 
on @ covenant by deft. as surety, deft. 
contended that he executed on the 
understanding that Y. K. & E. should 
also execute, & that he should be 
responsible with them, & not solely :— 
He the defence was admissible, as 
deft. executed the deed conditionally 
only.— HvuRON CORPN. vw. 





COUNTY 
ARMBTRONG (1868), 27 U. C. R. 533.— 


CAN. 


that the agreement was drawn up to 
be signed by C. as his co-surety, & 
©. afterwards refused to sign :—-Held : 
V. was bound.—HENDERSON  v, 
UE a (1868), 27 U. C. . 544.— 


364 iii. —-~-.]—A co. applied to pltf. 
bank for a Joan; the application was 
accepted upon the terms that all the 
directors should guarantee the repay- 
ment of the loan. AN the diroetors 
agreed to exccute & all but one, F., 
did execute a bond, some of them saying 
when they executed it that they did so 
upon the condition that all should 
execute. The bond was delivered to 
the local manager, who knew of the 
condition, & undertook to get F.’s 
signature. Subsequently F. refused 
to sign, & this action was brought 
against those who did sign to recover 
the amount advanced. One of the 
clauses in the instrument was: ‘ This 
guarantee shall be binding upon eve 
person signing the same, notwithstand- 
ing the non-execution thereof by any 
other proposed guarantor: ’*—Held: 
the guarantee never became effective 
as against any of the parties.— 
MOLSONS BANK v. CRANSTON (1918), 
441 O. L. R. 58.—CAN. 
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three trustees.—GRIFFIN v. CLOWES (1855), 20 
Beav. 61; 3 W. R. 809 ; 52 E. R. 525. 
Annotation :~—Mentd. Perry v. Holl (1860), 2 Giff. 138. 

366. -|—One of two intended co-sureties 
executed a deed of covenant for the repayment of 
money advanced to the principal debtor, on the 
understanding that the money would not be 
advanced until the deed was executed by the other 
surety. The decd was never executed by the 
other surety, & no notice of his failure to execute 
it was given by the creditor to the executing surety 
until after the principal debtop had made default 
& become insolvent :—Held: the executing surety 
was entitled to be discharged in equity from every 
ba of the debt & to have the deed delivered up to 

e cancelled.—EvVANS v. BREMRIDGE (1856), 8 
De G. M. &G.100; 25 L. J. Oh. 334; 27L. T. 0.8. 
8; 2 Jur N.S. 311; 4 W. RR. 350; 44 EH. Kh. 
327, L. JJ. 

Annotations :—Consd. Spaight v. Cowne, Edwards v. Spaight 

a tee 1 Hem. & M. Distd. Cooper v. Evans (1867) 

Nes Hae 4a. Reta, Gumberiogo » Lawson (1857), 26 

i J. C. P. 120; Luke v. South Kensington Hote o 

(1879), a7 W. I. 514; Beckett v. Addyman (1882), 9 

Q. B. D. 783; Royal "Albert Hall Corpn. v. Winchilsea 

(1891), 7 T. L. RR. 362; National Provincial Bank of 

England v. Breer ony ure. £1906), 22T. L. R 797. Mentd. 

Waterlow uv. Bacon (186 5 L. J. er 643; Kllesmere 

Brewory Co. v. Cooper, 083 1 Q. B. 

367. }—The covenant of seamanits was 
intended to be entered into by all parties, & it was 
entered into by the subscribers on the faith of its 
being entered into by the managing directors also. 
But as no managing director executed it, the 
parties who intended to be bound jointly with 
others were left bound alone, & I consider that in 
such a case they have a right in equity to insist 
that they are not bound at all (TorRNER, L.J.).— 
Re Dover, HAstTinas & BRIGHTON JUNCTION Ky. 
Oo., OAREW'S CASE (No. 2) (1855), 7 De G. M. & G. 
43; ie = J.Oh. 769; 24 L. T. 0.8. 329; 3 W. RR. 
Reta. wipke v. South Kensington Hotel Co. 
Aaa 2 27 W. 514. 

368. j_Detts. .. by deed, covenanted, 
jointly & severally, that they would ‘make advances 
so as to enable a trustee to wind up the business of 

Itfs. In an action by pltfs. against defts. for a 
reach of covenant, to which they pleaded, that 
after the execution by the other pltfs., one pitf. had 
refused, & still refused, to execute the deed :— 
Held: this was a good answer to the action, for 
the deed was inoperative unless executed by each 











of the parties to it.—LASCARIDI v. GURNEY (1862), 
9 Jur. N.S. 8302. 
369. J—A surety who has executed a 





bond on the faith of its being executed by the 
principal debtor also cannot be released from his 
obligation on the ground that the principal has 
never executed it, if the principal has executed an 
instrument on which the surety may sue him & 


become a per creditor of his.—CoorEeR v. ; 
Kvans (1867), L. 4 Eq. 45; 36 L. J. Ch. 481; 
15 W. R. 609. 





370. -}—It is well settled that if 


| 
| 


two 


persons execute a deed on the faith that a third . 


party will do so, & that is known to the other parties 


to the deed, the deed does not bind in equity if the | 


third refuses to execute (JESsEL, M.R.).—LUKE v. 
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defts. covenanted to 
PART I. ett ‘nee T— therefor : by 
aa defts. en tered 
f. Deed operative in favour of 
non-execuling eclaration | rent :—~ZHeld : 


party.}—A 
in covenant ‘tatated t at, by indenture 
made between plitfs. & defta., pltfs. 
demised to defts. turnpike tolls, Vthat 
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° 





were possessed for the 
term. Breach, non-payment of the 
the non-execution by 
the lessors was no defence.—FRON- 
TENAC, LENNOX, & ADDINGTON MUN . 
CIPAL COUNCIL t. CHESTNUT (1851), 9 


Dreps ann OTHER INSTRUMENTS. 


? 


Souta KENSINGTON Horen Co. (1879), 11 Ch. D. 
121; 48 L. J. Ch. 361; 40 L. T. 638; 27 W. R. 


514, C. A. 
Annotations : :-—Refd. Palmer v. Mtlee. ED 36 Ch. D. 411. 
Re Conti- 


: 660 ; 
eter td. Webb, . oon lias 8), 33 Continantal Oxygen Co., 
11897) 1 Ch. 511. 

See, further, Bonps, Vol. VII., p. 181, Nos. 193, 
195-198 ; GUARANTEE. 

Delivery as escrow.|—See Sub-sect. 2, ante. 

Disentalling assurance—Consent of protector 
given after death of tenant for life.|—-See REAL 
PROPERTY & CHATTELS REAL. 

Compositions & schemes & deeds of arrange- 
ment.|—See BANKRUPTCY & INSOLVENCY, Vol. V., 
pp. 1056 et seq. 


B. Rights and Liabilities of Non-Executing Parties. 
(a) Disclaimer. 
See Sect. 8, sub-sect. 7, post. 


(6) Where Benefil accepted under Deed. 


See, generally, ESTOPPEL. 

871. Deed operative against non-executing 
party—Acceptance of grant from Crown.]—An 
action of covenant will lie for a breach by patentee 
of the Crown, although he did not sign or seal any 
counterpart, for his acceptance of the deed shall 
bind him as strongly as if it had been an indenture. 
—BRETT v. CUMBERLAND (1619), Cro. Jac. 521 ; 
3 Bulst. 163; Godb. 276; 1 Roll. Rep. 359; 2 
Roll. Rep. 63; 79 K. R. 446. 
Annotations : -—-Consd. 2 4ymo Regis Corpn. v. Henley (1834), 

1 Bing. N. C. 222. d. Norton v. Acklane (1640), Cro 

car Ee Nicholl v. Allon (1862), 1 B. & S. 935. entd. 

Heliar v. es (1665), 1 Keb. 839; pi aia ee 

Plant (1670), 1 Wms. Saund. 237 ; Jenkins v. Hermi ge 

(16 74) Freem. K. B. 377; Glover v. ope ee Show. 

284; London City v. Vanacre (1699), 12 Mod. 69 

Bally v. Wells (1764), 3 Wiis, 25; Rumsey v. Cones 813), 

Lee M. & 8.176; McNeilage v. Holloway (1818), 1 B. & Ald. 


372. Contract of hiring—Acceptance of 
service.|—To make a valid contract of hiring & 
service if is not absolutely necessary that the 
contract when by deed should be executed by the 
master; it is sufficient that he accepted the 
services on the terms of the deed.— It. v. HOUGHTON- 
LE-SPRING (1819), 2 B. & Ald. 375 ; 106 E. R. 403. 
Annotations :—Distd. R. v. Arnesby (1820), 3 B. & Ald. 584. 

Consd. Whitford v. Tutin (1834), 10 Bing. 395 

373. ——— Covenants in lease—Liability of non- 
executing assignee.]—Case, not covenant, lies by the 
assignor, against the assignee of a lease, assigned 
by deed poll, upon his implied duty to perform the 
covenants in the original lease, although the assignor 
has by the assignment parted with all his interest. 
-—BuURNETT v. LYNCH (1826), 5 B. & C. 589; 8 
Dow. & Ry. K. B. 368; 4 1. 7. 0. S. K. B. O74 ; 


108 Is. R. 220. 
Y :-—Consd. Dutton v. oe A1S61)» 2 e & S. 
174. Retd. Edwards v. Bater (1844), 7 . & G. 590; 
Shophier Bowman (1868), L. R. 3 Q. B. Bowring v. 
She erd (1871), 24 a . 721. Mentd. aa ». Moore 
ie 8 L. J. O. RB. 159; Marzetti v. Williams 
18305 1B. & Ad. 4353 Hancock ¢. Nags he ork Bing. 





358; Wolveridge v. Steward eee > 

Wright v. Doe Tatham n (1834), 1 A Ad. fe G ; Humble 

L “ 1841), > Yates v. ‘Aston’ atte 
Bi 2; Macnay © Rdvards (1853), 1 

Sm th v. Det a ’ Exch. 161; Rolin © v. Bicward 

ie 14 0. B. Walker v. Bartlett paar 18.6. B. 


Mathew v. lack ore (1857), 1 Nokes 
. AT ib (1857), 3 Drew. 735; Maugham v. Sharpe (1864), 
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U. C. R. 365.—CAN. 


Whether deed opera 
don -ezenuting party.}—-Where an agree- 
ment under seal was executed by one 
of two partners in the name of the 
firm, & the partner not executing 
afterwards received the benefit of it, 


rent 


virtue o tad déiuine 


PART 1.—UELKUDUS. 


170. B. N.S. 443 ; Grissell v. Bristowe (1868), L. R. 3 C. P. 
112; Moule v. Garrett (1872), L. R. 7 Exch. 101; Kellock 
v. Enthoven (1874), L. R. 9 Q. B. 241; Whitaker v. Forbes 
(1875), 45 L. J. 9. B. 140; Woodhouse v. Walker 
eet): 5 Q. B. D. 404; Baynes v. Lloyd, [1895] 2 Q. B. 


374. -]—Where an assignee of 
leaseholds accepted the benefit of an assignment : 
—Held: in equity he was liable to the covenants 
on his part contained in the assignment, though 
he did not execute it.—WILLSON v. LEONARD 
(1840), 3 Beav. 373; 49 E. R. 146. 

Annotations :—. . Nokes », ; 
Coope v. Crosse tigeeh ish eee eine eee 
375. .|—A. made his promissory note pay- 

able on demand, with interest, in favour of B. & C., 

the exors. of D. <A. was, with several other rela- 

tives, to be entitled to certain benefits, under 

D.’s will, upon the coming of age of the youngest 

legatee named in the will. By an agreement made 

between the legatees, the exors. were authorised 
to lend the funds in their hands on personal 
security, & a part of these funds having been lent 
to A. (as well as to the other legatees), he gave the 
exors. the note in question. By the agreement it 
was settled that the notes given to the exors. 
should not be sued on till the youngest. legatee 
had arrived at the age mentioned in the will. 

The exors. did not sign this agreement ; but when 

it had been signed by the other parties, took it 

into their possession. The exors. brought the 
action while the legatee in question was alive, & 

before he had attained the specified age. A. 

pleaded the agreement as an answer to the action, 

averring that pltfs. accepted & received the note 
on the terms & conditions of the agreement, & 
that the youngest legatee was still under age. At 
the trial the agreement was proved :-—-Held: 
the pleas were bad in substance, for that the 
agreement was collateral, & was therefore not 

between the same parties as the note.—-SALMON v. 

WEBB (1852), 3 IL. L. Cas. 510; 10 E. R. 201, 

H. L.; affg. S. C. sub nom. WEBB v. SPICER, WEBB 

v. SALMON (1849), 13 Q. B. 894, Ex. Ch. 


Annotations :—Consd. Hudspeth v. Yarnold (1850), 9 C. B. 
625. Refd. Stroughill v. Buck (1850), 14 Jur. 741: Weedon 
v. Woodbridge (1850), 13 rf B. 470; Manley v. Boycot 
(1853), 2 E. & B. 46. Mentd. Pollok v. Bradbury (1853), 
Bare P. C. C. 227; Oanham v. Barry (1855), 15 C. B. 


3876. ——— Policy of insurance incorporating 
sec ph BEBE a effected a policy of insurance 
with defts. but was not made a party to it. In it 
was a proviso that if the declaration under the 
hand of pltf. delivered at defts.’ office as the basis 
of the insurance was not in every respect true, 
then the insurance should be void :—-Held: the 
proviso in the policy avoided the insurance if the 
particulars in the declaration were untrue in fact, 
on a material matter.—MAcDONALD v. Law UNION 
INSURANCE Oo. (1874), I. R. 9 Q. B. 3828; 43 
L. J. Q. B. 181; 30 L. T. 545; 38 J. P. 4853; 22 
W. R. 530. 


Annotations :-—Refd. Re Universal Non-Tariff Fire Insce.. 
Forbes’ Claim (1875), L. R. 19 Eq. 485; Howarth v. 
Pioneer Life Asace. (1912), 107 L. T. 155. 


377. .J—EXCHANGE BANK OF YARMOUTH 
v. BLETHEN, No. 395, post. 
378. Grantee of land subject to reserva- 


such agreement was sustained as his 
deed.—BLOOMLEY 0. GRINTON (1852), 
9 U. C. R. 455.—CAN. 

h, ——.}—An action of covenant 
cannot be maintained on a deed 
executed by the grantor, but which 
has not been executed by the grantee 
although he has ted the benefit 
of the ~—CREDIT FONCIER FRANCO- 
CANADIAN ¥. LAWRIE (1896), 27 O. R. 
498.—©. 
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art 
not execu it 
action of covenant by the other party 
to the deed unless he has taken a henefit 
under it, & it is established that the 
benefit was offered on condition that 
the covenants would be performed & 
that he assented to the condition.— 
HART v. GREAT it SecurItiEs & 
1061; 11 Bask. 1. 


tion of easement.J)—May v. BELLEVILLE, [1905] 2 
Ch. 605; 74 L. J. Ch. 678; 938 L. T. 241; 64 W. R. 
12; 49 Sol. Jo. 651. 

879. Whether recitals binding on non-executing 
party.J—In 1792 husband & wife, in consideration 
of a sum of money, executed a conveyance, with a 
fine, of the wife’s estates of M. & F. to O. in fee. 
In Aug. 1798, they conveyed the M. estate alone 
to O. in fee, with a declaration, that the fine 
already levied should enure to the uses of that 
deed. In Nov. 1798, by a deed reciting that the 
original transaction was only a mtge., & that it 
had been lately discovered that the wife had only 
a life interest in the F. estate, the husband & wife, 
in consideration of a further advance of money 
from O., conveyed to him the wife’s life interest in 
that estate. O. never executed the last-mentioned 
deed, but he entered into possession of both 
estates at the time of its execution. Upon a bill 
filed in 1836, by the heir of the wife, to redeem the 
K. estate:—Held: although O. entered into 
possession under that deed, yet not having signed 
it he was not bound by its recitals.—TULL v. 
OWEN (1840), 4 Y. & C. Ex. 192; OL. J. Ex. Eq. 
33; 4 Jur. 503; 160 E. R. 975. 

380. Application of rule to trusts—Imposing 
obligations.|——Assuming it to be the law that a 
party is presumec to assent to that which is for his 
personal benefit, the rule does not necessarily apply 
to trusts, which impose an onerous obligation 
(PARKE, B.).—LINWoop v. Squire (1850), 5 Exch. 
231; 19 L. J. Ex. 237; 155 E.R. 100. 


(c) Right to Sue. 


Rights under deed poll.|—Sce Sect. 6, sub-sect. 2, 
081. 

: 381. May sue on covenant.|—CLEMENT v. 
HENLEY (1643), 2 Roll. Abr. 22 (I. 2). 

382. ]—In an action of covenant, by 
surviving covenantees of a joint & several covenant, 
against the exors. of a surviving covenantor, with 
a plea that one of the covenantees did not exccute 
the deed ; on demurrer :—Held : the plea was bad. 
~—-ROSE v. POULTON (183]), 2 B. & Ad. 822; 1 





L. Ds K, B. 5s 109 i. R. 1348. 
Annotations :—Distd. Cooch v. Goodman (1842), 2 Q. B. 580. 
Refd. Cardwell v. Lucas (1836), 2 M. & W. 111; Dewhirst 


vy. Jones (1864), 3 H. & C. 60. Mentd. Hume v. Bolland 

(1832), 2 Tyr. 575; Boyce v. Edbruoke, [1903] 1 Ch. 836; 

Ellis v. Kerr, (1910) 1 Ch. 529. 

883, -——.J]—AVELINE v. WilIssOoN, No. 115, ante. 

384. ——— Although cross-covenants by cove- 
nantee.|—A covenantee in an ordinary indenture, 
who is a party to it, may sue the covenantor who 
executed it, although he himself has not executed 
it; notwithstanding there may be cross-covenants 
on the part of the covenantee, which are stated in 
the deed to be the consideration for the covenants 
on the part of the covenantor.—MORUAN v. PIKE 
(1854), 14 C. B. 473; 23 L J. CG. RP. 643; 22 
L. T. O.S. 242; 2W.R.193; 20. L. R. 696; 139 
E. Wt. 105. 
Annotation :—Retd. Northampton Gas-Light Co. v. Parnell 

(1855), 15 C. B. 630. 

385. J—By a deed made between P., 
pltfs., & defts., P. covenanted with pltfs. that he 
would, on the execution of the deed, commence, 


PART I, SECT. 5, SUB-SECT. 7.—B. (c). 

l. May eue on covenant—On observ 
ing all his own covenunts.|--A party 
to a dced who has not executed 
it cannot enforce its provisions by 
action without observing all the 
covenants which the deed requires 
him to observe.—-HART v. GREAT WEST 
Srcurrrizns & Trust Co., LTp., [1918] 
2W.W.R. 1061; 11 Sask. L. R. 336.— 
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DEEDS AND OTHER INSTRUMENTS. 


Sect. 5.—Eaxecution of deeds: Sub-sect. 7, B. (ec); | by deft., on his part, of the indenture, & that his 


sub-sects. 8 & 9.] 


& forthwith build & finish, a certain gas-holder 
tank, the same to be finished within three months 
from the date of the deed; & in the event of P. 
neglecting to finish the work within the time 
specified, pltfs. were empowered to determine the 
contract; & pltfs. covenanted with P. as to the 
mode of payment for the work. By the deed it 
was further agreed that the whole of the work 
should be fully completed on or before June 30, 
1853, & defts. covenanted with pltfs. that P. 
should perform the covenants & agreements on 
his part which should be subsisting, & not annulled 
or avoided; & in default thereof, that defts. would 
pay to pitfis. such sum as E., or other the engineer 
or the time being of pltfs., should adjudge to be 
proper to be paid for such default. In an action 
for not finishing the work on June 30, 1853, & for 
not paying the sum of £300, which E. had adjudged 
proper to be paid to pltfs. for the default of P. 
in performing the covenants :—Held: the non- 
execution of the deed by pltfs. until after June 30, 
1853, was no defence.—NORTHAMPTON GASs-LIGHT 
Co. v. PARNELL (1855), 15 C. B. 630; 24 L. J.C. P. 
60; 24 1L. T. O. S. 23931 Jur. N.S. 211; 3 W. R. 
179; 3C. L. R. 409; 1389 BE. R. 572. 


386. Where execution condition precedent— 
To legal obligation of covenantor—Non-execution 
of lease ‘by lessor.|—Sorprani & BARNARDI v. 
Sxkurno (1602), Yelv. 19; 80 E.R. 14. 


Annotations :-—Consd. Cooch v. Goodman (1842), 2 Q. B. 
680. Refd. Antram v. Chace (1812), 15 Kast, 209; Card- 
well v Lucas (1836), 2M. & W.111; Pitman v. Woodbury 

1848), 3 Exch. 4; British Empire Assce. Co. v. Browne 

»>12C. B. 723; Morgan v. Pike (1854), 14 C. B. 473; 

Wood v. Copper Minerr’ Co. (1854), 14 C. B. 428. Mentd. 

Rouss v. Picksley (1866), L. Rt. 1 Exch. 342; Clifford v. 

Watts (1870), 40 L. J. CG. P. 36. 


387. -  ==—-.|-—-BLAND v, 
(1632), Cro. Car. 288; 79 1h. R. 853. 
aun. :~—Mentd. Sacheverell v. Walker (1671), Freem. 


INMAN 

















388. -J|—Declaration in cove- 
nant on an indenture bearing date Mar. 25, 1838, 
made between pltf. & deft., whereby pltf. then 
demised to deft. a certain messuage, with the 
appurtenances, for the term of seven years, & 
deft. did thereby covenant with pltf. that he would 
yearly, & every year during the term, keep the 
premises in good repair, & give them up in good 
repair at the end of the term; by virtue of which 
demise deft. entered upon & enjoyed the demised 
premises. ‘The breach laid was for not keeping 
the premises in repair during the term. Deft. 

leaded that his part of the indenture was exccuted 
by him after the alleged day of the execution 
thereof; & that pltf.’s part was never cxecuted 
by him, or by any agent of his thercunto lawfully 
authorised ; nor was there ever any demise of the 
premises to deft., nor was there ever any lease of 
any part of the premises put in writing & signed, or 
made, signed, sealed, or delivered by pltf., or by 
any agent of his thereunto lawfully authorised 
by writing or otherwise; & that, although before 
the making of the indenture, to wit, on Mar. 25, 
1838, pltf. demised the premises for the term of one 
year, and so on from year to year, by virtue of 
which demise deft. entered & occupied the 


a ne er 





| 
| 


covenant therein was void :—Held : a good answer 

to the action.—PITMAN v. WoopBURY (1848), 3 

Exch. 4; 154 EB. R. 732. 

Annotations :—Apld. Swatman v. Ambler (1852), 8 Exch. 72. 
Distd. Morgan ». Pike (1854), 14 C. B. 473. Refd. British 
Empire Assce. v. Browne (1852), 12 C. B. 723; Wood v. 
Copper Minera’ Co. (1854), 14 C. B. 428. Mentd. Cottee v. 
Richardson (1851), 7 Exch. 143; Wheatley v. Boyd 
(1851), 7 Exch. 20; Shepherd v. Hodsman (1852), 16 Jur. 
948; Toler v. Slater (1867), L. R. 3 Q. B, 42. 


389. ——.J—Debt upon an _ in- 
denture, dated Dec. 27, 1849, alleged to have been 
made between five comrs. of an inland navigation, 
under the authority of several Acts of Parliament 
on the one part, & deft. on the other part, whereby 
the comrs., as was alleged in the declaration, in 
consideration of the rent therein mentioned, 
demised the tolls of the navigation to deft. for one 
year, from Jan. 1, 1850, at the rent of £3,470, 
payable monthly, together with certain other 
payments, & deft. covenanted with the comrs., 
parties to the indenture, & also with the whole 
body of the comrs. of the navigation, as a separate 
covenant, for the due payment of the rent. The 
declaration then averred an entry by virtue of the 
demise, & the occupying & receiving the tolls during 
the entire year. Breach, the non-payment of 
the rent. Plea, that the comrs., the lessors named 
in the indenture, never executed the lease, & that 
the entry & occupation was at the will of the 
comrs. only, & not under the demise. Replica- 
tion, that deft. had entered & had received & 
enjoyed the tolls, by the permission of the comrs., 
under the terms of the indenture :—Held: as the 
lessors had not executed the lease, the lessce had 
never received the consideration for which he had 
stipulated, namely a permanent estate during the 
demise, & under its terms; & he was not liable to 
be sued upon his covenant in that instrument.— 








SwWATMAN v. AMBLER (1852), 8 Exch. 72; 22 
L. J. Ex. 81; 19 L. T. O. S. 312; 155 E. R. 


1264. 


Annotations :—Distd. Morgan v. Pike (1854), 14 C. B. 473; 
How v. Greek (1864), 3 H. & C. 391; Toler v. Slater (1867), 
L. R. 3 Q. B. 42. Refd. Wood v. Copper Miners’ Co. 
(1854), 14 C. B. 428; Woods (1869), 38 
L. J. Q. B. 81; Dawes v. Dowling (1874), 22 W. Rh. 770. 
Mentd. Merrall v. Eecl. Comrs. of England (1869), 17 
W. KR. 676. 

390. ——- ——— Lease not acknowledged by 
married woman.|—liusband & wife, seised in fee 
in right of the wife, in Apr. 1860 by indenture 
demised land to C. for seven years, & the lessee & 
defts. as his sureties covenanted to pay the rent 
during the term. The deed was executed by all 
the parties, but the wife did not acknowledge it 
under 3 & 4 Will. 4, c. 74, s. 79, nor was the deed 
in conformity with 19 & 20 Vict. c. 120,s. 32. The 
lessee entered immediately & occupied till Aug. 
1866, when he left England. The husband died in 
Jan. 1866, & the wife died in Jan. 1867, having 
interfered in no way with the property. The 
exors. of the wife brought an action on the covenant 
against defts. to recover rent which accrued due 
in Junc, 1866 :—Held: the covenant bound defts., 
inasmuch as the lessors had executed the deed, so 
as to pass the term for which the lessee & defts. 
must be taken to have contracted & to which the 
covenant was annexed, viz. a term for seven years, 
terminable at the option of the wife on the husband 


Morton v. 


premises for a term, to wit, for nine years, which ; dying during the term, & as the wife had done 
term had ended before the commencement of the | 


suit, deft. never did occupy the premises under any 
demise from pltf. other than that last mentioned, 
or for any term granted by the indenture, & that 
there never was any consideration for the execution 


nothing to avoid the lease, but allowed the lessee 
to retain possession, the lease was subsisting up 
to her death, & pltfs. could therefore recover.— 
TOLER v. SLATER (1867), L. R. 3 Q. B. 423; 37 
L. J.Q. B. 33; 32 J.P. 406; 16 W. R. 124. 


Part I.—DEEps. 


SUB-8ECT. 8.—CONTEMPORANEOUS EXECUTION. 


391. Priority determined by intention of parties.) 
—If it was necessary we ought to presume the 
lesser deed first executed to support the clear 
intent of the partics in a family settlement made 
for valuable consideration (LORD MANSFIELD, 
C.J.).—Taytor d. ATKYNS v. Horpe (1757), 1 


Burr. 60; 97 E. R. 190; affd. (1758), 6 Bro. Parl. 
Cas. 633. 


Annotations :—Mentd. Fairclaim d. Empson v. Shackleton 
(1770), 5 Burr. 2603; Doc d. Atkyns v. Horde (1777), 2 
Cowp. 689; Peaceable d. Hornblower v. Read (1801), 1 
Kast, 568 ; Doe ad. Cook v. Danvers (1806), 3 Smith K. B. 
291; Jerritt v. Weare (1817), 3 Price, 575 ; Cholmondeley 
v. Clinton (1820), 2 Jac. & W. 1; Doe d. Maddock v. 
Lynes (1824), 3 B. & C. 388; Cooke v. Yates (1827), 4 
Bing. 90; Doe d. Teynham v. Tyler (1830), 4 Moo. & P. 
29; Doe d. Douglas v. Lock (1835), 2 Ad. & Hl. 705; 
Doe d. Blight v. Pett (1440), 11 Ad. & El. 842: Doe d. 
Hartridge v. Gilbert (1843), 5 Q. B. 423; Cannon v. 
Rimington (1852), 12 C. B. 1; Bevan v. Habgood (1860), 
30 I. J. Ch. 107; Simpson v. Fogo (1860), 8 W. R. 407; 
Howlett v, Tarte (1861), 31 L. J. ©. P. 1463 Shrewsbury 
v. Keightley (1865), 19 C. B. N. S. 606; Simpson v. 
Bathurst, Shepherd v. Bathurst (1869), 5 Ch. App. 193; 
Des Barres v. Shey (1873), 29 L. T. 592; Lows v. Telford 
& Westray (1876), 45 L. J. Q. B. 613; Weller v. Stone 
ae 54 L. J. Ch. 497; Boyce v. Edbrooke, [1903] 1 Ch. 





392. -]—Where two deeds are executed on 
the same day, the ct. must inquire which was, in 
fact, executed first, but where there is anything 
in the deeds themselves to show an intention 
either that. they shall take effect pari passu, or 
even that the later deed shall take etfect in priority 
to the former, then the ct. assumes the execution 
of the deeds to have been in such order as to give 
effect to the manifest intention of the parties.—— 
GARTSIDE v. SILKSTONE & DopwortrH Coat & 
Iron Co. (1882), 21 Ch. D. 7623; 47 2. T. 763 31 
W. R. 365) sub nom. GARTSIDE v. SILKSTONE & 
DopswortH COLLIERTES Co., HOLDEN v. SILK- 
STONE & Dopswonrty CoLMEnies Co., 51 J. J. Ch. 
828. 

Annotation :—Consd. James v. 

(1890), 2 Meg. 55. 

393. Two independent mortgage deeds — 
Priority of holder of title deeds.|—Ilorpaoop v. 
ERNEST, No. 433, post. 

See, furlher, MORTGAGES. 


Boythorpe Colliery Co. 


SuB-sEcT. 9.—PARTIAL OR QUALIFIED EXECUTION. 


394. General rule.J—(1) A declaration alleged 
that defts. were a completely registered co. formed 
under a deed of settlement, & that pltf. became a 
subscriber for shares to be received by him as soon 
as defts. were completely registered, & had paid 
the deposit upon such shares, & that after the 
complete registration of defts., pltf. duly executed 
the deed of settlement except as to a certain pro- 
vision, & that by virtue of the premises & of 7 & 8 
Vict. c. 110, plitf. was entitled to have made out 
by defts. a certificate of the proprietorship of the 
shares so subscribed for by pltf. & alleged as a 
breach that defts. refused to deliver to him such 
certificate. The plea alleged that pltf. had not 
executed the deed of settlement :—Held: the 
declaration showed no cause of action, as it must 
be taken to omit any allegation that pltf. had 
executed the deed of settlement. 

(2) There can be no such thing as a partial 
execution of a deed.—WILKINSON vy ANGLO 





et 


. PART I. SECT. 5, SUB-SECT. 8. 


m. Rule in equity.)— Courts of 
Equity so regard documents given 
contemporaneously & in one trans- 
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action that if one of them fixes a date 
ives a right to a time for 
payment which the others do not give 
the ct. will give to the whule that | AUS 
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CALIFORNIAN GOLD MINING Co. (1852), 18 Q. B. 

728; 7 Ry. & Can. Cas. 511; 21 L. J. Q. B. 327; 

ee T. 0. S. 181; 17 Jur. 230; 118 E. R. 

Annotations :—Consd. Exchange Bank of Yarmouth v. 
Blethen (1885), 10 App. Cas. 293. Refd. Stewart v. Anglo 
Calitornian Gold Mining Co. (1852), 18 Q. B. 736; Murray 
v. Bush (1873), L. R. 6 H. L. 37. 

395. |—Not every attempt by a form of 
execution to restrain the full operation of a deed 
can be treated as a non-execution of it. 

Where a deed of assignment by debtors to a 
trustee for the benefit of all creditors who should 
execute the deed was executed by pltfs., who 
appended a note that they exccuted only in 
respect of certain claims, scheduled to the deed, 
& it appeared that subsequently thercto they 
received a sum of money from the trustee by 
virtue of their execution of the deed :—Held: pltfs. 
were bound. The note did not amount to a refusal 
to execute, & pltfs., having received payment 
under the deed, could not be heard to repudiate 
it, & deny their execution.—EXCHANGE BANK OF 
YARMOUTH v. BLETHEN (1885), 10 App. Cas. 298 ; 
64 L. J.P. 27; 538 1. T. 53873; 33 W. R. 801; 1 
T. L. R. 269, P. C. 

896. Execution excluding one clause.]—WILKIN- 
SON v. ANGLO CALIFORNIAN GOLD MINING Co., 
No. 394, ante. 

397. Execution ‘‘without prejudice’’ to right 
under former deed.]—A decd by which a debtor 
assigned al) his property to a trustee for the benefit 
of his creditors, was expressed to be intended to 
operate under 21 & 25 Vict. c. 134. By reason of 
some of the written assents necessary to make up 
the required majority being invalid, the deed 
could not operate under the Act :—Held: it was 
nevertheless good at common law to pass the 
property of the debtor to the trustee, it} was not 
invalid for want of registration under 17 & 18 Vict. 
c. 55, & it could not be regarded as a mere 
escrow. 

A written assent, to a deed intended to operate 
under 21 & 25 Vict. c. 134, appearing on its face 
to be given ‘ without prejudice to the assenting 
creditors’ rights under a former deed ”’ is invalid, 
because qualified, & therefore tending to produce 
inequality.—JONNSON v. OSENTON (1860), LL. R. 4 
Exch. 107; 38 lL. J. Ex. 76; 19 L. T. 703; 17 
W. R. 675. 

Annotations :—Refd. Exchange Bank of Yarmouth v. 
Blethen (1885), 10 App. Cas. 293. Mentd. Jie Prior, 
Ez p. Osenton (1869), 4 Ch. App. 696. 

398. Execution excluding certain § items.]— 
EXCHANGE BANK OF YARMOUTH v. BKLETHEN, No. 
395, ante. 

399. Joint surety bond— Execution by one 
surety limiting amount of Iiability.)—C. & four 
others as sureties for him joined in a bond whcreby 
they were jointly & severally bound to pltfs. in 
£150 in case C., who was employed by pltfs. as 
their agent, should fail to account for all moneys 
received by him for pltfs. By the terms of the 
bond the liability of Kk. & N. was limited to £50. 
N., who was the last to sign the bond, added after 
his signature the words £25 only. C. having failed 
to account to pitfs. for moneys, pltfs. sued all defts. 
on the bond :—Held: the words added by N. were 
a material alteration, rendering the bond void 
against all deft. oxcept C., including N. himself.— 
ELLESMERE Brewery Co. v. CoorEr, [1896] 1 
Q. B. 75: 65 L. J. Q. B. 173; 73 1. T. 567; 44 
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Sect. 5.—EHaeculion of deeds: Sub-sects. 9 & 10. 
Sect. 6: Sub-sects. 1, 2 & 3.) 


W. R. 254; 12 T. L. R. 86; 40 Sol. Jo. 147; 1 


Com. Cas. 210. 

Annotations :-—Conasd. Nedonal Prov inelal Bank of England 
v. Brackenbury (1906), 22 : L. R.7 Refd. Re Denton’ 
Estate, Licenses Insce Guarantee Fund ». 
ae [1903] 2 Ch. 670; Corp, | v. Burdett, [1911] 2 


SuB-sEctT. 10.—ADDITIONS AND ALTERATIONS 
BEFORE AND AFTER EXECUTION. 


400. General rule.]—All that is written on an 
instrument under seal, according to the intention 
of the parties before execution, constitutes the 
deed. When therefore an allowance at the foot 
of an indenture of parish apprenticeship, purported 
to be signed by the signing justices before it was 
executed by any of the parties, & referred by the 
date & the names of the justices to the order of 
binding, & the indenture itself recited the approba- 
tion & consent. of two justices, whose names were 
subscribed :—Held: such reference was a suffi- 
cient compliance with 56 Geo. 3, c, 139.—R. v. 
ALDBROUGH (INHABITANTS) (1849), 13 Q. B. 190; 
3 New Sess. Cas. 486; 18 L. J. M. O. 81; 13 J. P. 
331; 13 Jur. 322 ; 116 K. R. 1238, 

Anuiahion Berd R. v. St. George’s, Bloomsbury (1855), 4 


401. Presumption as to time of making.]—As a 
deed cannot be altered after cxecution without 
fraud or wrong the presumption if an alteration 
appears is that it was made before execution.— 
DoE d. Tatum v. CATOMORE (1851), 16 Q. B. 745 ; 
20L. J.Q. B. 864; 17L. T.0.8. 74; 15 J.P. 673; 
15 Jur. 728; 117 BK. R. 1066. 

402. Whether part of deed—Addition after testi- 
monium—Before ee Ga (1534), Benl. 1; 
Moore, K. B. 3; 73 EK. R. 931. 

403. Interlineation.]|—There is no proof 
when these words were interlined or that they were 
inserted by the direction of F.; therefore 1 must 
look upon them as if they had been originally 
incorporated in the body of the deed (REYNOLDs, 
C.B.).—FirzGERALpD v. FAUCONBERGE (LORD) 
(1729), Fitz-G, 207; 94 HE. R. 722; affd. sub nom. 
FAUCONBERGE (Lorn) v. FITZGERALD (1730), 6 
Bro. Parl. Cas. 295, H. L. 

Annotations :—Mentd. Warrick v. Warrick ee 8 Atk. 
291; Hart v. Middlehuret (1748), 3 Atk. 371; Moody v. 
Matthews (1802), 7 Ves. 174 a Barnett v. Wilson (1843), 2 
Y. & C, on Cag. 407; Hipkin v. Wilson (1850), 15 
LT. 0/8, £597 Honther o O-Nell (1858), 2 De G. & 

399 ; Dice ». Norwood (1863), 14 C. B. N.S. 574 
404. Indorsement — Before sealing & 

delivery of deed—Indorsement attested but not 

sealed or signed.}|—H ALuED v. MASON (1738), West 











temp. Hard. 557; 25 BE. R. 1084, 
405. ——— Made after ‘signing of deed— 
Contemporaneous with sealing & delivery.]— 


LYBURN 0. WARRINGTON (1816), 1 Stark. 162, N. P. 
Anncoton: :—Refd. Potter v. I. R. Comrs. (1854), 10 Exch. 


Indorsements on bonds.|—-See Bonns, Vol. VII., 
p. 186, Nos. 261-263. 

Avoidance of deeds by alteration.]— See Con- 
TRACT, Vol. XII., p. 359 ef et neq. 


~ PART I. SECT. . 5, SUB-SECT. 10. 


n. Whether part of deed—Indorse- 
ment.}—A memorandum indorsed upon 
a deed, but not proved or admitted to 
have been ro indorsed at the time of the 
execution of the deed cannot, even if 
consistent therewith, be read as if 
incorporated with it. ——- McDONALD vt. 
BLors (1873), 9 N. &. R. 298.—CAN. _ | 
408 i. Pe yi aeiea }—Inter- 
lineations in a jeeees comin out of the 
tetas of the lessee :—He art of 
strument.—STUDDART v. EYLAN 
(isan 1 Leg. Rep. 142.—IR. | 


ee 


116. —IR. 





“403 i. —— 
ieee & proved a lease in which words were 
| interlined. & it appeared they had been | 
sntecduced with the consent of the 

tee of the reversion :—AHeld: 
fnteriineation formed part of the es 
STUPDART v. NEYLAN (1842), 51. UL. R. 





PART I. SECT. 6, SUB-SECT. 1. 

406 i. General rule.}—A third party 
cannot call for execution of a provision 
hada a“ = mere contract between the 
erty a deed.—BURRIS v. 
1899). a3 8. C. R. 498.—CAN. 


DEEDS AND OTHER INSTRUMENTS. 


Effect of filling up blanks after execution.]— Jee 
Contract, Vol. XII., pp. 361, 362, Nos. 3000-3012. 


Secr. 6.—POSITION OF PARTIES AND NON- 
PARTIES. 


SuB-SECT. 1.—IN GENERAL. 
406. General rule.])—-ScUDAMORE v. VANDER- 
STENE (1587), 2 Co. Inst. 673. 


Annotations :-—Consd. Storer v. Gordon (1814), 3 M. & 8. 
308: Barford v. fie (1820), 2 prod: B 
Refd. Vernon v. Jefferies (1740), 7 Mod, Rep. 358. ienta. 
Zouch d. Abbot v. Parsons (1765), 3 Burr. 1794. 


407. .]—One party to a decd cannot cove- 
nant with another who is no party, but a mere 
stranger to it; but one who is no party to a deed 
may covenant with another who is a party, & 
thereby oblige himsclf by sealing the deed (Hort, 
C.J.).—SALTER v. KipG@Lty (1688), Carth. 76; 
Holt K. B. 210; 90 E. R. one 
Annotations :—Mentd. Pensle Burdon (1830), | Fe 

O. S. Ch. 85; Right d. (£834), 2 

B. & Ad. 278. 

408. .]|—A deed inter partes cannot operate 
as a release to strangers.—STORER v. GORDON 
(1814),3 M. & S. 308; 105 BE. R. 627. 


Annotations :—Refld. Barford v. Stuckey (1820), 2 Brod. & 
Bing. 333. Mentd. Fothergill ». Walton (1818), 8 Taunt. 


409. Beneficiary dead on deed becoming 
operative—No estate or interest passes.]—A deed 
cannot operate in favour of one who is dead at the 
time of its execution.—Re TILT, LAMPET v. KEN- 
NEDY (1896), 74 L. T. 163; 12 T. L. BR. 162; 40 
Sol. Jo. 224. 


Annotation :—Mentd. ae Ellenborough, Towry Law v. 
Burne, [1993) 1 Ch. 


410. Party isined tor specific purpose — Joinder 
for other purposes not inferred — Unless clear 
intention shown.|—A party who joins in a deed 
for a specific purpose cannot be treated as having 
joined for a totally different purpose, or as having 
thereby dealt with any property, unless a clear 
intention to do so appears.—fe HORSFALL, 
HuDPLESTON v. CROFTON, [1911] 2 Ch. 63; 80 


Ju. J. Ch. 480; 104 L. T. 590. 
Annotation :-—Consd. Ie Sugden, Sugden v. Walker (1917), 
86 L. J. Ch. 447. 





omnes v. Buckne 





411. Each party must take one part of inden- 
ture.|—Where there are several pasties to a 
deed of the ist, 2nd, & 3rd parts respectively, it 
is supposed in point of law that each takes a part 
(per CurR.).—HoODGSON v. WARDEN (1844), 13 
M. & W. 22; 13 L. J. Ex. 257; 153 BE. R.9;5 sub 
nom. HODGSON v. WALKER, 3 L. T. O. S. 164, 

Non-execution by party.|—Sce Sect. 5, sub-sect. 
7, ante. 

Under deeds of arrangement.|—Sce BANKRUPTCY, 
Vol. V., pp. 1098-1190. 


Sus-sectT. 2.—UNDER DEED POLL. 
Effect of non-execution by some parties, sce 
Sect. 5, sub-sect. 7, ante. 
412. Right of action against person expeuung:| 
—LOWTHER Vv. KELLY, No. 85, anle. 


J- }—-Pitt. 406 ii. .}—No action can lie 

against @ person on an agreement 

under seal not signed by him even if it 
was for his benefit.—PORTER v. PELTON 

(1903), 33 S. C. R. 449.—CAN. 

406 iii. .-—-No person can be 
sued upon an instrument under seal, 
rears inter partes, who is not a party 

deed.—M ‘ARDLE v. IRISH IODINE 

Go. (1864), 161.0 L. R. 146, 153.— 


PART I. SECT. 6, SUB-SECT. 2. 


©. Whether right o action 
| person executing. }—-A., by deed pet! 





produced | 
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Part J.—DEEDs. 


4138. .]—A deed poll may be so constructed 
as to give a right of action against the person who 
executed it.—GaRDNER v. LACHLAN (1836), 8 
Sim. 123; Donnelly, 119; 59 HE. R. 49; on appeal 


(1838), 4 My. & Cr. 129, L. C. 
anna, :—Mentd. Cooke v. Hemming (1868), L. R. 3 


414. Who may take benefit —- Covenantee — 
Not named — Deed indented but not inter partes.] 
—COOKER v. CHILD (1673), 2 Lev. 74; 83 E. R. 
456; sub nom. CoGER v. CHILDE, 3 Keb. 94; sub 
nom. COKER v. CHILD, 8 Keb. 115. 

Annotations :—Refd. Gilby v. Copley_(1683), 3 Lev. 139; 
Vernon v. Jefferies (1740), 7 Mod. Rep. 358; Barford v. 
Stuckey (1820), 5 Moore, C. P. 23. entd. Joddrell v. 
Heathcot (1709), 11 Mod. Rep. 258; Smith v. Scott 
(1859), 6 C. B. N.S. 771. 

415. .J]—Though covenant may 
be brought on a deed poll, yct the party must be 
named in the deed (per Cur.).—GREEN v. HORNE 
(1694), 1 Salk. 197 ; Comb. 219; 91 E. R. 177. 
Annotation :—Consd. Sunderland Marine Insce, v. Kearney 


(1851), 16 Q. B. 925. 
416. ——— Otherwise sufficiently de- 
scribed.]—It is not absolutely necessary in order 


that a person may be joined as a co-pltf. in an 








OS 











action on a deed poll that he should be specifically | 
named by name in the deed, as a person interested | 


in it, if he be so designated that it cannot be mis- 
taken that it was he who was intcrested.—SUNDER- 


LAND MARINE INSURANCE Co. v. KEARNEY (1851), | 


16 Q. B. 925; 20 L. J. Q. B. 417; 18 L. T. O.S. 
33; 15 Jur. 1006; 117 BK. R. 1136. 


Annotations :—Mentd. Metcalfe v. Hetherington (1855), 11 
Exch. 257; Gresty v. Gibson (1866), 13 L. T. 676. 


417. Described under trading name.| 
—-An action may be maintained upon a bond ex- 
pressed to be payable to a mercantile firm, by the 
persons who actually constituted the firm when 
the bond was executed.—MoLLeR v. LAMBERT 
(1810), 2 Camp. 548, N. P. 








SuB-sEcT. 3.—UNDER INDENTURES. 

418. Assurance of land — Position at common 
law — Immediate interest to parties only—Stranger 
might take remainder interest.]|——-WINDSMORE v. 
HoBART (1585), Hob. 3133; 80 K. It. 456 ; sub nom. 
WINSMORE v. HOBART, ILut. 87. 


Annotations :—Refd. Gainsford v. Griffith (1667), 1 Saund. 
58; Ungly v. Peale (1711), 2 Eq. Cas. Abr. 358. 


419. —— ——.|]—RoE d. WILKIN- 
SON v. TRANMARR, No. 988, post. 
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agrecd to make & haul all the timber 
he could find on B.'s permit, for which 
B. was to allow him whatever the 
timber sold for, & that all the timber 
got should be the property of B. :— 





5 1 4.—CAN. 
420 ifi. 








a rw, 
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covenant the heir was not bound.— 
FRAZER v. WRIGHT (1858), 16 U. C. RR. 


eae 


favour of a third person not a party 
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420. Rights under oovenants — Position at 
common law—Attached only to parties.|—Covenant 
lies on a deed of composition with creditors, by 
one of two partners who signs the decd in the name 
of his firm & sets his seal thereto, for non-payment 
of an instalment due on a partnership debt; for 
the other partner, not being a party to the deed, 
cannot join in covenant.—METCALFE v. Rycrort 
(1817), 6M, &S. 75; 105 BE. R. 1171. 


Annotations :-—Refd. Re Smith & Laxton, Ex p. Cockburn 
ee aoe Rep. 227; Dewhirst v. Jones (1864), 8 


421. —— -]—Where, by indenture 
between A. & B. of the first part, C. of the second 
part, & D. of the third part, A. & B. did, with the 
assent of C., demise to D). for years, yielding & 
paying a certain rent to E. & the heirs of his body, 
& LD. covenanted with A. & B. & E. to pay the rent, 








| & to repair, etc. :—Held: KE. could not join with 


A. & B. in an action of covenant against D. for 
non-payment of rent & not repairing.—SouTHAMP- 
TON (LORD) v. BROWN (1327), 6 B. & OC. 718; 5 
L. J. 0. S. K. B. 253; 108 I. R. 615. 

422. —— Position in equity—Attached only to 
parties.|—COLYEAR v. MULGRAVE (COUNTESS), 
COLYEAR v. BRUNDRETT & WALLER (1836), 2 
Keen. 81; 5 1. J. Ch. 835; 48 E.R. 559. 


Annotations :—Consd. VPage v. Cox (1852), 10 Hare 168. 
Refd. Davenport v. Bishopp (1843), 2 Y. & C. Ch. Cas. 
451; Fletcher v. Fletcher (1844), 4 Hare 67; Kekowich 
v. Manning (1851), 1 De G@. M. & G. 176; Re D’Angibau, 
Andrewr v. Andrews (1880), 15 Ch. D. 228: Re Baker, - 
Collins v. Rhodes, Re Seaman, Rhoder ». Wish (1881) 
44 L. T. 414; Re Flavell, Murray v. Flavell (1883), 28 
Ch. D. 89; Pullan v. Koe, [1913] 1 Ch. 9. 


See, now, Real Property Act, 1845 (c. 108), 5. 5. 

423. Party signing deed but not entering 
into covenant.|—LBenelicial interest in a lease of 
premises, accompanied, by occupation & payment 
of rent by a widow, party to the lease, but whose 
husband, also a party, had alone entered into 
covenants to repair & had died before the expira- 
tion of the term, creates no contract between the 
widow & the lessor legally binding her to perform 
the covenants in the leasc, nor does it create any 
like equitable liability, notwithstanding a declara- 
tion in the lease by the husband that he held the 
premises as trustee for his wife as part of her 
separate estate.—RAMAGE v. Womack, [1900] 
1Q. 8.116; 69 L. J. Q. B. 40; 8&1 LL. I. 5265 16 
1M E.R. 63. 
Annotation :—Mentd. Hand v. Blow, [1901] 2 Ch. 721. 
Running with the land.|—See LANDLORD & 
TENANT; SALE OF LAND. 

424, Grant of easement—Enjoyment by licensees 
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| 420 vii, —-~- -—-— -—-~.}—BuUTLER 
| re ARCHER (1850), 12 I. C. L. R. 104,— 
| 


420 vili. —-~—., }—In a lease 


JA deed in 
the tenant covenanted in a certain 











Held: there was no mutuality, & to it cannot be sustaincd..-DAWsON v. | event to Pey the landlord a sun of 
B. acquired no property in the timber | Dawson (1866), 12 Gr. 278.—CAN. ,moncy, The tenant axsigned, the 
without ao delivery.—CooMBES  v. 420 iv ; assignec agreeing to indemnify him 
HATHEWAY (1847), 3 Kerr, 592.— ainst the covenants in the agreement : 


PART I. SECT. 6, SUB-SECT. 3. 

420 i. Rights under covenantsa—TPost- 
tion at common law—Attached only to 
parties.}—-An heir cannot sue on a 


420 v 





e ——.] — Re 
MCMILLAN (1889), 17 O. R. 344.— 
CAN, 





in a bishop’s lease, that if the lessee 
should grind grain 
promis at any mil 





Held: the lessor could not enforce the 
covenant directly against the assignee. 


-}—A covenant | ap ueay v, PARKER (1887), 6N. Z. L. R. 





prow ue on the 


save the mill 422 1. 


Position in equity.}— 


tered elonging to the bishop, then the | Where the effect of a contract is to give 
SO SAar. ib conve jana to. iis; aie lessee should pay the bishop, his | @ stranger to it a beneficial right there- 
heirs & assigns, the heir not being | Successors, five shillings for each | under, he may enforce such right by 
mentioned in the covenant, & the 
breach having taken place in the 
ancestor's lifetime.—GOODALL v 


ELMSLEY (1841), 1 U. C. R.457.— CAN. 

420 ii. -}—Plitf. de- 
clared against the heir of W. upon W.’s 
covenant to teach & board & lodge 
pitf. a specified period, & that in case 


R 











420 vi. 





SO rn eo ene eer meee nc ee Rn ee 


of W.’s death her heirs, exors., & | does not 
administrators should perform the | LAMBERT v. 
covenant :—Held: by the form of the | 37.—IR. 


barrel of grain so ground, as if the 
Same had been due for rent 
ersonal to the lessor, but the right 
o sue thereon passes to his successor.—— 


APHOE (Bp.)_ v. 
(1828), 1 Hud. & B. 606.—IR. 





against the acts of heirs 
the tenant in tail.— 
AMBERT (1853), 6 Ir. Jur. | KELLY v, 





action..—-MooT ». GIBSON (1891), 21 
O. R. 248.—CAN. 


422 ii. —— -]-~-A person not 
named as w party to a covenant is 
nevertheless entitled to maintain an 
action upon it if he takes a beneficial 
right under it in the character of 
cestui que trust, the covenantee standing 
to him in the relation of trustee.— 
LARKIN & CARTER, [1910)} 2 





HAWKESWORTH 


}—A covenant 


| 
| 
is not | 
| 
& asa ! 


nn 
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Sect. 6.—Position of parties and non-partics: Sub- 
sect.3. Sects.6,7&8: Sub-sects. 1,2,3,4 & 5.) 


of grantee—Although not named in grant.]—A 
grant of a right of way extends to all licensees 
of the grantee, even though licensees are not ex- 
prey mentioned in the grant.—BAXENDALE uv. 
ORTH LAMBETH LIBERAL & RADICAL CLUB, LTD., 
[1902] 2 Ch. 427; 71 L. J. Ch. 806; 87 L. T. 161; 
50 W. R. 650; 18 T. L. R. 7003; 46 Sol. Jo. 616. 
Annciation :—Mentd. Hammond v. Prentice, [1920] 1 Ch. 


— 


Sect. 7.—FROM WHAT TIME DEED EFFECTIVE. 

From time of execution—Deed retained by 
grantor.|—See Sect. 5, sub-sect. 3, ante. 

Contemporaneous execution—Priority deter- 
mined by intention of parties.|—See Scct. 5, sub- 
sect. 8, unte. 

Whether date essential to validity of deed.]—Scec 
Sect. 4, sub-sect. 4, ante. 

Interpretation of date.j—Sce Part ITI., Sect. 6, 
post. 

Delivery as essential formality in execution of 
deeds.]— See Sect. 5, sub-sect. 1, J)., ante. 

Delivery as escrow.]|—Sce Sect. 5, sub-sect. 2, 
ante. 

425. From time of delivery—-Not from date 
mentioned tn deed.|—Hrpiey v. JoANS (1572), 3 
Dyer, 307 a; 73 KB. R. 693. 

Annotations :—Refd. Stone v. Bale (16'3), 3 Lev. 348; 

Bottrell v. Summers (1828), 2 Y. & J. 4°'7. 

426. j—Indentures of demise were 
ingrossed bearing date May 26, of land in Tu. to 
have & to hold for three years from henceforth, & 
the indentures were delivered on June 20 following : 
——Held: from henceforth should be accounted 
from the day of the delivery of the indentures, & 
not by any computation of date.— CLAYTON'S 
CASE (1585), 5 Co. Rep. 1 a; 77 1. RR. 48. 
Annotations :-—Consd. Stecle v. Mart (1825), 4 B. & C. 272. 

Refd. Oehey v. Hicks (1610), Cro. Jac. 263; Bellasis v. 

Hester (1697), 1 Ld. Raym. 280; Pugh v. Leeds (1777), 

2 Cowp. 714; Browne v. Burton (1848), 2 Saund. & C. 

220; Sidebotham tv. Holland, [1895] 1 Q. 8. 3738. _Mentd. 

Hemming tr. Brabason (1660), O. Bridg, 1; Liefo v. 

Saltingstone (1874), 1 Mod. Rep. 189; R. v. Bethel 

(1695), 5 Mod. Rep. 19; Reynolds v. Thorpe (1728), 2 

Stra. 796; Cooke v. Hemming (1868), 18 L. T. 772; 

Galula v. Pintus (1911), 104 L. T. 574, 

427. |—A prebendary made a lease 
for life to hold from the date of the lease :—Held: 
from the date meant from delivery.—HATTrER v. 
ASHE (1696), 3 Lev. 438; 1 Ld. Raym. 84; 83 
E.R. 7703 aub nom. Wats v. Asy, 2 Salk. 413. 
Annotations :—Refd. Pugh v. Leeds (1777), 2 Cowp. 7143 

Ackland v. Lutley (1839), 9 Ad. & Kl. 879. 

428. -|—Time of delivery is the im- 
portant time when it takes its cffect as a deed 
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PART I. SECT. 7. 


4251. From time of delivery— Not 
from date mentioned in deed.}—-Dor. a. 
BRIDGES v. QUINT (1828), (1825-1897), 
N. B. Dig. 683.—CAN. 

425 ii. ——-- -}—-Pitf., by lease, 
consisting of seven shects, & bearing 
date Mar. 15, 1862, demised premises 
to W. On July 21 following, this 
lease was cancelled by an instrument 
under seal; the second & fourth : 
sheets were taken out & re-placed by 
others, & it was re-executed & re- 
delivered without any other alteration. ° 
As it then stood, if. was dated as before, 
to hold ‘from the Ist day of April 
now next,’’ for nine years, ‘‘ from thence 
next ensuing,”’ at a yearly rent, pay- | 
able ‘‘in advance, that is to say, on 
the ist of April, 1862, & on the Ist | 
April in each year during the term ”’; 
the conclusion being that the parties 
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——Lleld : 


from the date ; 





425 fii. 





426 iv. 





(1913), 13 E. L. 
122.—-CAN 


awe . 


evidence. to 
COLEMAN (1880), 
CAN. 


had thereunto sect their hands & scals, 
* the day & year first above written ”’: 
the lease took effect’ from 
the delivery, on July 21, 1862, not 
that the term began 
on Apr. 1, 1863.-~BELL vr. MCKINDSEY 
(1865), 3 Bb. & A. 9.—CAN. 
~——.}~—The erasure of 
the date is not. to be presumed to have 
been made after execution ; 
if it were, the deed takes effect from its 
delivery.— FRASER v. FRASER (1864), 
14 ¢. P. 70.—CAN. 





Fas, Er p. GRAND FALis Co., Lrp. 
R. 240; 42 N. B. R. 


434 i. Presumption of delivery on 
date mentioned in deed—In absence of 
contrary: }—-MEAGHER ft. 


DEEDS AND OTHER INSTRUMENTS. 


(LoRD ELLENBOROUGH, C.J.).—HALL v. CAZENOVE 

(1804), 4 East, 477; 1 Smith, K. B. 272; 102 

E. R. 913. 

Annotations :-—Refd. Fe Slater, Ex p. Slater (1897), 76 L. T. 
529. Mentd. Tarrabochia + Hickie (1856), 1 H. & N. 
183; Reffell v. Reffell (1866), L. R.1 P. & D. 139. 


429. —-—.|—A lease purported on the 
face of it to have been made on Mar. 25, 1783, 
habendum to the lessee from Mar. 25 last past for 
35 years. There was evidence to show that the 
lease was not executed until after Mar. 25, 1783 :— 
Helc: it took effect from the time of delivery, & 
not from the day of the date.—STEELE v. MART 
(1825), 4 B. & C. 272; 6 Dow. & Ry. K. B. 392; 


107 E. RR. 1060. 
Annotations :—Apld. Browne v. Burton (1847), 5 Dow. & L. 
289. Refd. He Slater, Kz p. Slater (1897), 76 L. T. 529. 


430. .|—A deed or other writing 
must be taken to speak from the time of the 
execution, & not from the date apparent on the 
face of it (PATTESON, J.).—BROWNE v. BURTON 
(1817), 5 Dow. & Is. 289; 2 Saund. & C. 220; 17 
L. J. Q. B. 19; 12 Jur. 97. 

431. -]—The deed must be taken to 
speak from the time of its execution (POLLOCK, 
C.B.).— JAYNE v. Huanes (1854), 10 Exch. 430; 
241. J. Ex. 115; 241. T.0.S8S.1163; 3 W. R. 65; 
30. L. R. 188; 156 BE, R. 504. 
eT arr :—Mentd. Reffell +. Reffell (1866), L. R.1 P. & D. 


432. J—The deed speaks from the 
time not of its date but of its delivery (per Cun.).— 
TAYLOR vv. MCCALMONT (1855), 26 L. 'T. O. S. 93; 
4 W. RR. 59. 

433. -]—Where, by reason of the 
contemporaneous delivery of their mtge. deeds, 
two independent mtgees. are jointly seised of the 
legal estate, but one of them has received the title 
deeds without notice of the other’s title while the 
other has neither claimed the deeds nor made 
any inquiry for them, the party holding the deeds 
is entitled in equity to priority over the other, 
whose gross negligence disentitles him from deriving 
any benefit in equity from his legal title ; & this, 
though the negligence is not that of the mtgee. 
himself, but of his solr. 

A deed takes effect’ from its delivery only 
(Woop, YV.-C.).—Horcoop v. LRNgest (1865), 3 
De G. J. & Sm. 116; 13 W. R. 10043 46 E.R. 
58k. L. JJ. 

Annotations :—-—Mentd. Hopgood v. Parkin (1870), L. R. 11 

Kq. 74; Berwick r. Price, [1905) 1 Ch. 632. 

434. Presumption of delivery on date mentioned 
in deed—In absence of evidence to contrary.|— 
OsHEY v. Hicks (1610), Cro. Jac. 263; 70 HK. R. 
227. 

Annotations :--—-Refd. Lewis v. Telliar (1667), 2 Keb. 377; 

Pullen ». Benson (1698), 2° Salk. 628; Steele v. Mart 

Saget hae & C. 272; Re Slater, Hr p. Slater (1897), 76 


T. 52 
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-}—-A doed purport 
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434 ii. ——--- 
ing to have been signed, seale 
livered is complete & binding as from 
the date of execution, unless there 
| reinains some act to be done by the 
other party to declare his adoption 
of it.—-ELson v. NORTH AMERICAN 
LirrE ASSURANCE Co. (1902),@ B.C. R. 
474; affd. 338. C. R. 383.—CAN. 

{ 


434 iii. .}-—It is open to the 
partics to a ease to agree that the 
eriod of tenancy should be reckoned 
rom a date different from that on which 
the lease is executed.—ARUNACHELLA 
CHETTIAR vt. RAMIAH Narpu (1906), 
I. L. R. 30 Mad. 109.—IND. 


p. From time of _ registry — Not 
from dale mention in deed.}—-The 
registration of a mtge. does not cause 
it to relate back to its date. Such 
mtge. takes effect only from its registry. 


but even 








}#-R. rv. GRAND 


R. & G. 271.— 


Part ].—DEEps. 


485. ——— .J—STONE v. BALE (1693), 3 
Lev. 348; 83 E. R. 724. 
Annotation :—Refd. Hall v. Cazenove (1804), 4 East, 477. 
436. ——.]—STONE v. GRUBBAM (1614), 
1 Roll. Rep. 3; 2 Bulst. 225; 81 HK. R. 285. 
Annotations :—Mentd. Ryall v. Rolle (1749), 1 Atk. 165; 
Edwards v. Harben (1788), 2 Term Rep. 587; leed v. 
Wilmott (1831), 5 Moo. & P. 553. 
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Sect. 8.—AVOIDANCE OF AND DEFENCES TO 
ACTIONS ON DEEDS. 
SUB-SECT. 1.—IN GENERAL. 

437. Grantor without Interest at time of grant.] 
—WIVEL’s CASE (1615), 1 Ilob. 45; 80 E. lt. 195. 
Annotations :—Refd. Poole v. Haskey (1663), O. Bridg. 364 ; 

Right d. Jefferys v. Bucknell (1831), 2 B. & Ad. 278. 


Mentd. Whitfield v. Fausset (1750), 1 Ves. Sen. 387; 
Seymour v. Vernon (1864), 33 L. J. Ch. 690. 


438. Jurisdiction of court to set aside—Void 
& voidable deeds.]—If a deed is clearly void on 
the face of it, this ct. has no jurisdiction to set it 
aside; aliler if voidable only, when the ct. will 
sct it aside, if necessary, & upon terms.— BURGESS 
uv. RICHARDSON (1861), 29 Beav. 487; 4 L. 1. 316; 
7 Jur. N.S. 1178; 9 W. R. 5125 54 1. R. 716. 


Avoidance of annuity deeds.]|— See RENTCHUARGES | 


& ANNUITIES. 


ney 


SUB-SECT. 2.-- ALTERATION AND IRASURE. 

See ConTRACT, Vol. XIT., pp. 360-365, 366-368, 
Nos. 2990-3034, 3045-3074. 

Alteration in memorandum of association.]— 
Sce COMPANIES. 

Issue of debentures in blank.|—-Sce COMPANIES. 

Transfer of shares in blank.|—Sce COMPANIES. 

ove in blank.|—wSee Sect. 5, sub-sect. 4, 
(Hee. 
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SUB-SECT. 3.—CANCELLATION. 
439. By court—Of forged deed.]—GERRARD v. 
PHITTON (1663), 1 Sid. 170; 82 EB. RR. 1088. 
440. -|—MASTERS v. BRABAN (1735), 
1 Russ. 560, n. 3; 38 BE. AR. 216. 
Ai uien :—Apprvd. Peake v. Highfield (1826), 1 Juss. 


441. ——.J—The ct. has jurisdiction to 
declare an instrument forged, & to order it to be 
delivered up.—-PEAKE v. HIGHFIELD (1826), 1 
Russ. 559; 38 B.A. 216. 

442. Court of equity—Agreement relating to 
land—In absence of fraud.]—A ct. of equity will 
not, in the absence of fraud, entertain a bill for 
the cancellation of an agreement in writing 
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relating to land.—ONIONS v. COHEN (1865), 2 

Hem. & M. 354; 5 New Rep. 400; 34 L. J. Ch. 

338; 12 L. T. 15; 11 Jur. N.S. 198; 13 W. R. 

426; 71 EH. ht. 501. 

Annotation :—Consd. Panama & South Pacific Tel ph 
Co. v. India Rubber, Gutta Percha & Telegraph Wor 
Co. (1875), 10 Ch. App. 520, n. 


Of releases & bond granted in award.]—Sce 
ARBITRATION, Vol. 1I., p. 551, No. 1828. 
Loss or destruction of deeds.|—See Sub-sect. 11, 
post. 
Rescission of deeds.]—Sce Sub-sect. 20, post. 
Effect of cancellation, rescission or loss & 
destruction of deeds.]|—Sce Sect. 10, post. 
Cancellation of bonds.J—See Bonps, Vol. VII., 
pp. 234, 235, Nos. 762, 769. 


SuB-sEcr. 4.—COVERTURE. 
Sce HUSBAND & WIFE. 


5.—DkEED EXECUTED WITHOUT BEING 
READ OR UNDERSTOOD. 

See, generally, HQurry ; MISREPRESENTATION & 
FRAUD; MISTAKE. 

443. General rule.]—In the absence of cvidence 
to the contrary there is a legal presumption that 
w% man knows the contents of a deed which he 
executes.- -22e COOPER, COOPER v. VESEY (1882), 
20 Ch. D. 6113; 51 L. J. Ch. 8623; 47 L. T. 893 30 
W. R. 643, ‘OF A. 

Annotations :—Mentd. Manners v. Mew (1885), 29 Ch. D. 
725; Brocklesby v. Temperance Bldg. Soc. (1893), 2 Hh. 
594; Re Ingham, Jones v. Ingham, [1893] 1 Ch. 352 ; 
Re De Lecuw, Jakens v. Central Advance & Discount 
Corpn., [1922] 2 Ch. 540. 


SUB-SECT. 


444. Without being read.}|—ANON. (1084), 
Skin. 159; 90 MK. RR. 74. 
445. ——.J]—BATH (KARL) uv. MOUNTAGUE 


(MARL) (1693), 3 Cas. in Ch. 55; 22 I. 1. 963 ; 

sub nom. ALBEMARLE (DuciHiEsSsS) & MONK v. BATH 

(ann), 2 reem. Ch. 193; Nels. 196; sub nom. 

ALBEMARLE’S (DUKE) Case, MOUNTAUUE (HARL) 

v. Batu (MARL), 2 Rep. Ch. 417. 

Annotations :—Refd. Bennet ». Vade (1742), 2 Atk. 324; 
Griffin v. Nanson (1798), 4 Vea. 344. entd. Bertie v. 
Faulkland (1698), 3 Cas. in Ch. 129; Piggott v. Penrice 
(1716), 1 Com. 250; Bagot v. Oughton (1726), Fortes. Rep. 
332; Iitzgerald v. Fauconberge (1731), Fitz-G. 207 ; 
Hervey v. Perey (1739), £1 Atk. 561; Middleton v. 
Pryor (1760), Amb. 391; Chapman v. Gibson (1791), 3 
Bro. C. (. 229; Cholmondeley v. Clinton (1820), 2 Jac. & 
W.1; Haynes v. Haynes (1861), 1 Drew & Sm. 426. 
446. Acts of party recognising validity 

of deed.J—A. took shares in a joint stock co. upon 

the assurance by a clerk of the co. that he would 
incur no liability beyond the paid up capital of £1 
per share, & signed the deed of settlement without 
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—FEENAN v. BANK OF TORONTO (1860), 
10 C. 2. 32.—CAN., 








q. ——  ——.]}—SHAW vv. GAULT 
(1860), 10 C. P. 236.—CAN. 

Yr. ——— —-—].— HAIGHT v. McCINNIS 
(1861), 11 C. P. 518.—CAN. 

8 -}—Pltf. was deft.’s 


tenant of premises in T. Deft. sold 
the premises. The deed, dated Oct. 23, 
was executed on Nov. 15. The deed 
was registered on Nov. 29 :-—Held: 
the deed did not become operative 
from its original delivery by relation 
back.— OLIVER v. Mowat (1874), 34 
VU. C. R. 472.—CAN. 


t. .}-A deed, by common 
law, has effect from the date of 
its exccution, but the registry act 
provides, it shall have priority only 
from the date of its registration.— 
CRYMBLE v. ADAIR, [1818] Beat. 122, 








| 
| 


123.—IR. 
a, ——— ———.. J PATTISON v. TINGLE Y 
(1863), 5 All. 553.—CAN. 


PART I. SECT. 8, SUB-SECT. 3. 


b. General rule.}—-The ct. will, in 
&® proper case, order a deed 10 be 
cancejled.— HARKIN v. RABIDON (1859), 
7 Gr. 243.—CAN. 


PART I. SECT. 8, SUB-SECT. 5. 


4431. General rule. }—-Where a person 
signs papers without ordinary 
precautions he cannot afterwards 
plead not te have known what he was 
doing.—CHEESMAN vw. Corgzy (1913), 
13 i. L. R. 469.—CAN. 


443 ii. -}~Every one who is of 
sufficient age & entitled to execute a 
deed, whether he be an infant or a 





man of full ago, & who executes a deed, 
must be treated as knowing the con- 
tents of the instrument which he 
executes, whether that instru:nent be 
voidable or not. 

Where a party knowingly executes a 
deed & knows he ix receiving a 
benefit under it, & does not choose to 
look into it & sec to what extent it 
may harm him, & how it may affect 
any property that may be coming to 
him, that cannot, years after, be taken 
as an excuse for his not having exercised 
his right of disaffirmance.—DgA_ v. 
TAREHIN (1899), 8 Nfld. L. R. 187.— 
NFLD 


4441. Without being read.J—A deed 
executed by a person making his mark 
is not invalidated by the mere omission 
to read it over to him.—Dor da. 
BIGGARD v. MILLARD (1840), (1823~ 
1900), 1 Ont. Dig. 1880.—-CAN. , 


230 


Sect. 8.—Avoidance of and defences to actions on 
deeds: Sub-sect. 5.) 


reading it. At the time of his signing the deed 
it contained a false sheet limiting the liability of 
shareholders to the amount of their shares, this 
clause not being contained in the deed as originally 
registered. The deed was never examined by A., 
& he received dividends upon his shares, & con- 
tinued to hold them until the company was wound 
up :—Held: A., who had signed the deed without 
examination, & had continued to receive dividends, 
holding himself out to the public as a shareholder, 
could not escape from liability as a contributory.— 
fe ATHENAEUM LIFE ASSURANCE SocIETY, SHEF- 
FIELD’s CASE (1859), John. 461; 28 L. J. Ch. 825 ; 
82 L. T. O. S. 810; 5 Jur. N. S. 216; 7W. RK. 
214; 70 BK. R. 499. 

447. J—ALLIANCE CREDIT BANK 
LONDON v. OWEN (1908), Times, May 27. 

448, Party illiterate or blind—Deed read 
over falsely.|—SHULTER’s CASE (1611), 12 Co. Rep. 
90; 77 HK. Lt. 1866. 
Annotation :-—Refd. Pigot’s Case (1615), 11 Co. Rep. 26 b. 

449. -|—Iit seems plain on 
principle & on authority that if a blind man, or a 
man who cannot read or who for some reason not 
implying negligence forbears to read, has a written 
contract falsely read over to him, the reader 
misreading to such a degree that the written con- 
tract is. of a nature altogether different from the 
contract pretended to be read from the paper 
which the blind or illiterate man af.crwards signs, 
then, at least, if there be no negligence, the 
signature so obtained is of no force; & it is 
invalid (ByLEs, J.).—FostmR v. MACKINNON 
(1869), L. R. 4 C0. P. 704; 38 L. J. 0. P. 3103 20 
L. T. 887; 17 W. R. 1105. 
Annotations :—Consd. Howatson v. Webb (1907), 97 L. T. 


ee ee ~ 
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C, Party illiterate or blind.}— 
Where a blind & illitcrate person had 
nut his mark to a mitge. without its 
eing read over to him, although 
he desired such reading :—Held : not 
a sufficient 





pltf. :—Held ; 


a ee ee re TS 


oa deed although they had every oppor- 
tunity of so doing, set up that they 
were induced to execute 
false & frandulent representation of 
defts. 
negligence had precluded themselves 


DEEDS AND OTHER INSTRUMENTS. 


. Favell v. 1891), 64 L. T. 85; Lewis 
are loyd v. : mith, 


Wright 
v. Clay (1897), 67 L. J. SS. 224; Grace, S 
i911) 2 K. B. 489. Mentd. Soc. Générale v. Metropolitan 
ank (1873), 27 L. T. 849; Clever v. Kirkman (1875), 83 
L. T. 672; London & South Western Bank v. Wentworth 
(1880), 5 Ex. D. 96; Onward Bldg. Soc. v. Smithson, 
1893} 1 Ch. 1; Herdman v. Wheeler, (1902) 1 K. B. 361 ; 
agot v. Chapman, [1907] 2 Ch. 222; Chaplin v. Bram- 
mall, [1908] 1 K. B. 233; Carlisle & Cumberland Banking 
Eh te g, (St) 1 K. B. 489; Roe v. Naylor (1918), 
de ’ e e 


450. Without being understood—Party incapable 
of understanding.|—On a question whether a deed 
was void in law on the ground of unsoundness of 
mind in the person by whom it was executed, the 
judge directed the jury that the question for them 
to try was, whether B. was a person of sound mind 
or not; & that to constitute such unsoundness of 
mind as should avoid a deed at law, the person 
executing must be incapable of understanding & 
acting in the ordinary affairs of life-——BALL v. 
MANNIN (1829), 3 Bli. N. S. 13 1 Dow. & Cl. 380 ; 
6 E. R. 568. 
aioe :—Mentd. lt. v. O’Connell (1844), 5 State Tr, 


451. Without being understood—Party ignorant 
of rights.|—-\Vhere a person had been induced to 
sign an agreement for compromise to relcase her 
rights, in consideration of an annuity, to an estate 
which had been devised to her by will, on the 
ground that it had not been well executed, & it 
having appeared, subsequent to such agreement, 
that there was a former will containing a similar 
devise to the same party, & well executed, of which 
she had not an adequate knowledge at the time of 
such compromise :—Held: the transaction having 
taken place in ignorance of her true rights, the 
agreement for compromise ought to be set aside.— 
SmiTy v. PINCOMBE (1852), 3 Mac. & G. 653; 20 
L. T. 0.8.10; 16 Jur. 205; 42 BE. R. 411, L. C. 

452. —— All material facts not disclosed.] 
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paid a part of the charge, setticd th 
remainder upon the wife and her 
issue: the issue of the marriage, being 
ignorant of the settlemont, & their 
rights thereunder, afterwards join 
their father in a deed of assignment 


it by the 
by their own 


THOMAS (1856), G C. P. 383.—CAN. 


d. —-~}- A mtge. was not 
read over to defts., who were unable 
to read, & had requested that it should 
be road over to them :—Held: as 





defta. were illiterate & the mtge. had 
not been read over to thein on request, 
they could not be bound.-—LETOUR- 
NEAU_ v. CARBONNEAU (1904), 35 
8. C. R. 110.—-CAN. 

6. }—-A deed by a man 
77 years old, who could not read 
writing, in favour of his agent, which 
was scrolled by the agent without any 
evidence of instructions, & not read 
over :--Held : set aside.—PATERSON tv. 
SMytTH (1809), Hume, 921.—SCOT. 

f. Showd require deed to 
be read.}—The rule that an illiterate 
person has a right to have a deed read 
or explained to him is subject to the 

ualification that he should require 
it to be read or explained.—CHIVERIE 
aaa (18738), 1 P. HK. 1. 448.— 


so- -} ~The  blind- 
ness of the grantor operates as a 
requisition to read the deed.—BLAcK- 
woop v. GREGG (1831), Hayes, 277.-— 


448, Deed read over falsely.) 
--Whoro the subscribing witness to an 
agreement signed by a person who 
could not write, swore that the agree- 
ment was not read as it stood upon 
the record :—Held; no excocution.— 
HATTON v. Fi8sH (1850), 8 U. C. R. 177. 
—OAN, 























h. ——— Party's own neglect).—- Deft. 
who by their own show ad 


never taken the trouble to over 


execution. — OWENS v. | 
t 
| 
\ 
i 
! 
| 
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from such defence.—-DOMINION BANK 
v. BLAIR (1880), 30 C. P. 591.-—-CAN. 


451i. Without being wnderstood— 


' Party tgnorant of rights.|\—Where a 


pert has no clear understanding of 
ner legal rights & legal position the 
deed is not binding.—NotTr v. Davis 
(1893), 19 V. L. R. 485.—AUS. 


451 ii. -—---, }-A deed having 
been exccuted in circumstances making 
the conveyance voluntary :—Zeld: 
the grantees, must prove the grantors 
understood the nature & effect of the 
decd; & ar it did not uppear to have 
been oxplained before being executed, 
it was held = invalid.—FrRaseR  v, 
ROpNEY (1865), 12 Gr. 154.—CAN., 

461 iii. —-—- -J)—A married 
women, who could neither read nor 
write, Joined in a conveyance to bar 
her dower. It was not explained to 
her that, by joining, her cstate would 
be liable in any way :—Held: invalid 
as ugainst the separate estate of the 
widow.—BURROWS v. LEAVENS (1881), 
29 Gr, 475.—CAN. 


451 iv. ——.}-~—It is the duty of 
®& notary to explain to an illiterate 
grantor the legal & equitable obliga- 
tions imposed by the deed & conse- 
quent on ita executiou.—AYOTTE v. 
ne a (1883), 9 8S. Gc R. 460.— 


451 v. -}~-A deed exeouted 
by a party not conusant of ita contents, 
is vold at law.—BuLackEWwoop v. GREGG 
(1831), Hayes, 277.— IR. 

451 vi. ———.]—A wife, prior to 
her marriage, tem | entitled to a sum 
of money ch upon land, the 
husband after marriage having been 




















of the charge to a creditor of the father, 
who had notice of the settlement :— 
dield: the latter deed was void as 
against the issue, having been cxecuted 
under misrepresentation, & in ignorance 
of their rights.—Asii v. Lowi (1832), 
1 Ir. L. Rec. N. 5S. 145.—IR. 

451 vii. .J~—A deed, exe- 
cuted by a married woman, she being 
misinformed as to the contents of it, 
which were prejudicial to her :—dZZleld : 
not bin upon her.—BLAKK vw. Hy- 
LAND (1838), 2 Dr. & Wal. 397.—IR. 

451 viii. . -+—Defts. signed a 
document purporiny to be a guarantee, 
in the honest belief that it was a docu- 
ment of a wholly different nature, the 
mistake not being due to any negli- 
gence on their part:—ZIeld: not 
bound by the document.—BANK OF 
IRELAND v. M‘Manamy, [1916] 2 I. R. 
161.—IR. 

451 ix. ——— .}~A party granting 
a discharge which he believes to include 
** all his claims ”’ is entitled to reduce 
it on its turning out that there were 
at the time competent to him claims 
of which he knew nothing.—PURDON 

















v. Rowat’s TrRosTEES (1856), 19 
Dunl. (Ct. of Sess.) 206; 29 Sc. Jur. 
99.—SCOT. 

451 x. .}—A deod, granted 








under error of one’s legal powers, 
is inept.—MurRRay’s TRUSTEES v. 
MURRAY (1872), 10 Macph. (Ct. of 
Sess.) 778; 44 Se. Jur. 545.—SCOT. 


f. —— Deed read over falsely.) 
—Falsely re & deed before 
execution will avoid the deed at law.— 
BLackwoop v. GREGG (1831), Hayes, 





Part I.—DEEpDs. 


—A deed obtained from a tenant in tail by his 
brothers without adequate consideration was set 
aside, on the ground that pltf. did not know that 
he was entitled to the whole estate, & because the 
deed was executed without disclosing to him all 
the material facts, which were known to his 
brothers, & because there was reason to suppose 
that pltf. was actually misled.—STURGE v. STURGE 
(1849), 12 Beav. 229; 19 L. J. Oh. 17; 14 Jur. 
159; 60 E. R. 1049; subsequent proceedings 
(1850), 2 H. & Tw. 469, L. C. 

45 —— Lack of independent advice.]— 
A solr., who was a trustee for a married woman 
under a settlement & also her husband’s solr., 
prepared a deed by which she conferred a benefit 
on a son of the solr. & renounced rights she had 
under the settlement. After hearing the solr.’s 
explanation of the deed she executed it :—Held: 
she was not bound by the deed, on the ground that 
the real effect, of it on her rights & position was 
not in fact explained to her, & also on the ground 
that it was the duty of the solr. to take care that 
she did not execute the deed without having 
independent’ advice.—WILLIS v. BARRON, [1902] 
A. @. 271; 71 L. J. Ch. 609; 86 L. T. 805; 18 
T. L. R. 602, H. L.3 affg. S. CO. sub nom. BARRON 
v. WILLIS, [1900] 2 Ch. 121, C. A. 


Annotations :—Refd. Westen v Fairbridge [1923] 1 K. B. 
667. Moentd. Wright v. Carter, [1903] 1 Ch. 27; Bank 
of Africa v. Cohen, [1909] 2 Ch. 129; Hower v. Bishop, 
{1909] 2 K. B. 390: Bank of Montreal v. Stuart, 
ee C. 120; Moody v. Cox & Hatt (1917), 116 
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454. —— Ignorance of true purport of deed.|— 
Dost d. LLOYD v. BENNETT, No. 2u2, ante. 

455. -]—Where a lessor covenanted 
that upon or at any time before the expiration of 
the term granted by the lease, he would at the 
request of the lessee, his exors., administrators, or 
assigns, grant a new lease for & during the life of 
the lessee or his nominee, or for & during such a 
period or number of years as the lessee, his exors., 
administrators, or assigns should think fit :— 
Held: on it appearing that it was the intention 
of the lessor to renew the lease only for the life of 
the lessee & at the time of the execution of the 
lease he was kept in ignorance of the full effect of 
the covenant, the lessee could only enforce a re- 
newal for life.—PRICE v. PowEr (1868), 19 L. T. 
442. 

456. |—A tenant in tail barred the 
entail & resettled the family estate, reservin 
powers to jointure & charge portions. He execute 
this settlement under the influence of an old friend 
of the family, & it was prepared by the family 
solr., who took his instructions from the friend, & 
the deed was read over to the settlor, who did not 
understand its effect, but thought it. to be some 
instrument to confirm portions. ‘Two years after- 
wards, the settlor married, & upon that. occasion 
executed a scttlement reciting the carlicr deed & 
executing the power to jointure. In 1865, having 
got. possession of the earlier deed, he filed a bill to 
set it aside without prejudice to the jointure :— 
Semble: the earlier deed might) have been set 
aside but for its subsequent confirmation by the 
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Sce, also, HUSBAND & WIFE. 


453i. -— Lack of indenendent 
advice.}—-Where a woman, illiterate, 
executed a deed, & had no professional 
or other competent adviser in the 
matter, & did not understand the 
nature or effect of the transaction :— 
Held: not binding.—McLAURIN_ v. 
MCDONALD (1865), 12 Gr. $82.—CAN. 
453 ii. ~;-PItf., who 
was illiterate, executed a deed without 
taking any advice :—Held: pltf. not 
bound.—MCcCEACHERN v. SOMERVILLE, 
McIACHERN tv. WHITE (1876), 37 
U. C. R. 609.-—CAN. 
.}-PIltf., who 


453 iii. 

was illiterate, executed a deed in 
favour of deft., having no advice or 
assistance except that of her husband, 
who was also illiterate :—Held: the 
transuction could not stand.—KoKo- 
RUTZ v. IRWIN (1912), 19 W. L. R. 945; 
1 W. W. R. 774.—CAN. 


453 iv. .]—Where 
mtgoes. deliberately exclude a friend 
of an illiterate foreigner, who is with 
him at his request to advise him as to 
the effect of his acts, from the room 
where the foreigner is persuaded to 
sign a mtge. which he does not under- 
stand, the mtge. will be sect aside.— 
































KaARDOSY v. MasskY-HARRIS (1916), 
34 W. L. R. 808; 10 W. W. R. 839.— 
CAN. 

453 v. .}~In order to 











charge a pero woman upon an 
instrument executed by her, it is 
requisite that the person relying on 
such a document should give satis- 
factory evidence that it has been 
explained to & understood by her.— 
SUDISHT LAL v. SHEOBHARAT KOER 
(1881), I. L. R. 7 Cale. 245.—IND. 











458 vi. . }—Release of 
an annuity given by an illiterate person 
without professional assistance.— 

, 91. Eq. R. 


GARVEY v. M‘MINN (1846) 
52 IR. 


ww 
e 


454i. —— Ignorance of true purport 
of deed.}—Equity will not give relief 
merely on the ground that one of the 
oe to a deed misunderstood ite 
e construction & legal effect at 
he time of execution. — CAMPBELL v. 


EDWARDS (1876), 24 Gr. 152.—CAN. 

454 ii. —-— -:—-Where children 
Poe to a deed execute it. without 
1aving been made aware of its con- 
tonts, & owing to imperfect explana- 
tion are under the impression that it 
is see f an authority to collect rents, 
the deed is not void, but voidable only. 
—INDER v. SIEVWRIGUT, LARNACI v. 
a ane (1899), 18 N. Z. L. R. 348. 

454 iii. ——- ~-—-Where at the 
time of execution the settlor is not in a 
fit state of health to transact business, 
& is inexperienced in legal business, 
the solr. who prepared the deed is a 
coinplete stranger, & the deed contains 
unusual clauses going beyond what is 
necessary for giving effect to the wishes 
expressed by the settlor, the clearest 
evidence is required that the settlor at 
the time of signing the deed fully 
understood it, & for such evidence the 
ct. looks to the solr. who prepared the 
decd, & if such evidence is not forth- 
coming the deed cannot be upheld. 
The mere formal reading over of the 
decd is not enough.—ANDERSON v. 
ANDERSON (1903), 23 N. Z. L. HR. 101.— 


. }—A deed of settle- 














454 iv. 
ment is not effectual, which has been 
executed b 7 & party found to be 
capable of disposing of her estate, but 
not in such a state of mind as to enable 
her to judge correctly with regard to 
the effect of the deed as depriving her 
of all power of revoking or altoring 
it, & as not being her free & voluntary 
act.—WATSON v. NOBLE (1827), 4 
Sh. (Ct. of Seas.) 200.—SCOT. 


454 v. '.]—A general allega- 
tion by a party sciens et prudens, that 
he had granted a document under an 
erroneous belief of its meaning, is not 
Pilon we na : Tah tee ee a v. 

I ON - (Ct. of Sess. 
165.—SCOT. 


A (ntozication.]— The mere 
fact of a person executing a deed while 
intoxicated, will not, as a rule, suffice 
to set such deed aside, unless undue 
advantage was taken.—CLARKSON DP. 
KITson (1853), 4 Gr. 244.—CAN. 














| i: —--.J}--An  improvident 
deed, obtained by a tavern keeper 
from a boarder who was greatly 


addicted to intemperance, was sect aside 
with costs.—McCGREGOR v. BOULTON 
(1866), 12 Gr. 288.—CAN. 

k, —-~— -——-- .J—A person given to 
drinking made a deed to his wife, 
understanding what he was doing, but 
without professional advice :—leld: 
good.--—-CORRIGAN U. CORRIGAN (1868), 
15 Gr. 341.—CAN. 


E —---,])—An old man, 
greatly addicted to drinking, executed 
deeds of all his property, real & 
personal, to the tavern keeper with 
whom he boarded, & uceeptod the 
latter’s bond for his support for life -— 
Hicld ; the decds should be set aside.— 
Hume v. Cook (1869), 16 Gr. 84.— 


Lia 


m, -——— —-.}--In order to avoid 
a decd made by an intoxicated person 
two things must be established : his 
incapacity to contract & his cquitablo 
right to be relieved.—-JONKS v. CALKIN 
(1876), 3 Pug. 356.—CAN, 


n. —--—,]-——-A ct. of equity 
will not assist a party who has, whilst 
another was intoxicated, obtained a 
deed from him. On the other hand, 
equity will not assist a party to get 
rid of a decd or agreement merely 
because he was intoxicated at tho 
time. If there was any unfair advan- 
tage taken of a party's situation, or 
any contrivance or management to 
draw him into drink, he might be a 

roper object of relief in equity. 
Cxtreme intoxication, which deprives 
a man of his reason, will invalidate a 
deed obtained from him in that con- 
dition. —NAGLE v. BAYLOR (1842), 3 
Dr. & War. 60.— IR. 

o. Sa Reyer eT & hes 
busband having oO ne rom her 
father, who was addicted to habits of 
intoxicatioa, a deed, & under the 
erroneous impression that unless he 
executed it he mignt be reduced to 

overty :—Held: not binding.—- 

CDiaRMID v. MoDiaRMID (1828), 4 
Sh. (Ct. of Sess.) 583.—8COT. . 
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settlemenv on the marnage.—JARRATT v. ALDAM 

(1870), L. R. 9 Eq. 463; 39 L. J. Ch. 349; 22 

L. T. 192; 18 W. R. 611. 

Annotation :—Consd. Hoblyn v. Hoblyn (1889), 60 L. T. 499. 
See, also, Sub-sect. 16, post. 


SuUB-SECT. 6.—DELIVERY as Escrow. 
See Sect. 5, sub-sect. 2, ante. 


SuB-sEcT. 7.—DISCLAIMER OR REPUDIATION. 

457. General rule—-Estate cannot vest com- 
pulsorily.]— You shall no more force a man 10 accept 
of a release against his will than of a deed of grant ; 
& the subsequent refusal makes the decd void ab 
anitio (Hour, C.J.).—WANKFORD v. WANKFORD 
(1699), 1 Salk. 299; Molt, K. B. 311; 11 Mod. 
Rep. 38; 91 KE. R. 265. 

Annotations :—Mentd. Tudson v. Hudson (1737), 1 Atk. 
460; Thrustout d. Levick v. Coppin (1772), 2 Wm. Bl. 
801; Doe d. Garnons v. Knight (1826), 8 Dow. & Ry. K. B. 
348; Freakley v. Fox (1829), 9 B. & C. 130; Brazier v. 
Hudson (1836), 8 Sim. 67; Pringle v. Crooks (1839), 3 
Y.& C. Ex. 666; Tomlin v. Tomlin (1841), 1 Haro, 236; 
Creswick v. Woodhead (1842), 4 Man. & G. 811: Harrison 
v. Harrison (1846), 1 Rob. Ecel. 406; Ford v. Beech 
(1848), 11 Q. B. 852: Ryalls v. Bramall (1848), 1 Exch. 
734; Venables v. East India Co. (1848), 2 Exch. 633; 
Belshaw' v. Bush (1851), 11 C. B. 191; Lowe v. Pesket 
(1855), 25 L. T. O. 8S. 146; Sengram » Knight (1867), 
2 Ch. App. 628; Re Bourne, Davey v. Bourne, [1906] 
1 Ch. 697 ; Hewson v. Shelley, [1913] 2 Ch. 384. 

458 -\—-No man can by grant at 
common law vest in another an estate against his 
will. Therefore, where a tenant in tail granted 
lands to the use of X. & Y., upon trust for sale, & 
the deed was enrolled as a disentailing assurance, 
& X. & Y. disclaimed their cstate:—Held: the 
disent ailing assurance was rendered inoperative by 
the disclaimer.—PrEACOCK tv. WASTLAND (1870), 
L. Kh. 10 hq. 17 r4 39 L. Je Ch. 534 : 22 Ju. 7. 706 3 
18 W. ht. 856. 

Annotation :-—Mentd. Savill v. Bethell, [1902] 2 Ch. 523. 
459. J—STANDING v. BowrINnG, No. 

267, anie. 

40. May be by deed.J—A devisce in fee may by 
deed disclaim the estate deviscd.—TOWNSON tv. 
TICKELL (1819), 3 B. & Ald. 31; 106 14. R. 575. 
Annotations :—Apprvd. & Folld. Begbie v. Crook (1835), 2 

Scott, 128. Consd. Doe d. Chidgcey v. Harris (1847), 16 

M. & W. 517. Reid. Peacock v. Eastland (1870), L. R. 
10 Ky. 17. Mentd. Doe d. Palmer ». Andrews (1827), 
4 Bing. 348; Doe d. Winder v. Lawes (1837), 7 Ad. & El. 
195; Browell v. Reed (1842), 1 Hare, 434; Siggers v. 
Wate (1855), 5 at & B. 367; Xcnos v. Wickham (1862), 


8S. 

461. J-—A devisee in fee may, by deed, 
disclaim the estate devised, & after such disclaimer 
has no interest. in the estate.-—BEGBIE v7. CROOK 
(1835),2 Bing. N.C. 70; 2 Scott, 128; 4L.3.G. PR. 
2643; 182 Ih. R. 28, 

462. Deed not essential.J—Where a trustee re- 
nounces simply by parol it is sufficient if he dis- 
claims at the bar, & it is not necessary that he 
should execute a deed of disclaimer.—lKosren v. 
DAWBER (1860), 1 Drew. & Sm. 172; 8 W. R. 646 ; 
62 E.R. 343. 

463. ——-.]—The renunciation of an exor. need 
not be under seal.— Jn the Goods of BOYLE (1864), 
3 Sw. & Tr. 426; 4 New Rep. 120; 33 L. J. P. M. 
ar 109; 10 L. T. 541; 28 J.P. 424; 164 EB. R. 
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464. J—Testator appointed B. & A. 
trustees & exors. of his will. B. alone proved the 

i A. never disclaimed by deed, but expressed 
his intention not to act :—Held: A. had by his 
conduct disclaimed the office of trustee, a deed not 
being essential to make a disclaimer effectual.— 
Re BIRcCHALL, BrRcHALL v. ASIITTON (1889), 40 
Ch. D. 436; 60 L. T. 369; 37 W. R. 387, C. A. 

465. Conduct sufflicient.J—It is most prudent 
that a deed of disclaimer should be cxecuted by a 
person named trustee, who refuses to accept the 
trust, but there may be conduct which amounts 
to a clear disclaimer (LEACH, M.R.).--STACEY 0. 
Evpu (1833), 1 My. & K.195; 2 L. J. Ch. 50; 39 
K. hi. 655. 

466. jj—Re BIRCHALL, BrmcHALL v. ASH- 
TON, No. 464, ante. 

467. Disclaimer by deed after assent in words.| 
—Qu.: whevher a devisee in trust can disclaim by 
deed after previous assent to the devise in words.— 
Dor d. CHiIpGHY v. Harris (1847), 16 M. & W. 
517; 16 L. J. Ex. 190; 8 L. T. O. S. 414; 12 
J.P. 39; 153 K. R. 1294. nis aan 

Ons :— ; . Grove (1847), . B. ; 
"ees eee dee ee eel 

General Thostrlenl wand Ascoon: ©. Kydd, [1899] 2 Ch. 149, 

468. Cannot be revoked—-To sustain subse- 
quent action against party liable.J—lf a bond be 
delivered to anovher to the use of the obligee & it 
is tendered to him & he refuses it, now the delivery 
has lost its force, & the obligee can never after 
agree to it & the obligor may say it is not his deed 
(per Cun.).—WIELPDALE’s CASE (1604), 5 Co. Kep. 
119 a; 77 BK. R. 239. 

Annotations :—Refd. Wankford v. Wankford (1698), 1 Salk. 

299. Mentd. Winchcombe v. Pigot (1615), 2 Bulst. 246 ; 
Lyn v. Wyn (1665), O. Bridg. 122; Chappel v. Vaughan 
(1670), 1 Sid. 420; Boson v, Sandford (1690), 1 Show. 101 ; 

Prigg v. Adums (1692), 2 Salk. 674; Thompson vr. Leach 

(1698), 1 Ld. Raym. 313; Collins v. Blantern (1767), 2 

Wils. 341; Abbot v. Smith (1774), 2 Wm. BI. 947; Colton 

v. Goodridge (1776), 2 Wm. BI. 1108; Kvans v. Lewis 

(1794), cited 1 Wms. Saund. 291 a; Richards v, Heather 

(1817), 1 i. & Ald. 29; Edwards v. Brown (1831), 1 Cr, 

& J. 307; Hill v. Manchester & Salford Water Works Co. 

(1833), 5 B. & Ad. 866; Ward v. Lumicy (1860), 24 J. P 

150; Latter r. White (1870), L. R. 5 Q. B. 622; David 
‘ a Sabin, (1893) 1 Ch. 523. 

469. Where inoperative—Conveyance operating 
under Statute of Uses—Disclaimer by grantee to 
uses.|—GoRTON’S CASE (1629), 2 Roll. Abr. 787. 

70. Purchaser for value refusing to take 
conveyance.|—-Where lands or easements are com- 
pulsorily acquired under the powers of a statute 
which does not of itself operate as a conveyance, 
the local authority, or other the purchasers are 
bound, if the vendor so require, to take a formal 
conveyance, their position after the notice to treat 
& ascertainment of the price, being the same as 
that of an ordinary purchaser.——Re CARny-ELWEs’ 
CONTRACT, [1906] 2 Ch. 143; 75 L. J. Ch. 571; 
94 L. T. 845; 70 J. P. 345; 54 W. R. 4803; 22 
T. L. R. 511; 50 Sol. Jo. 464; 4 L. G. RR. 838. 

471. What amounts to—Release with intent to 
disclaim.]—The more one examines the distinction 
between disclaimer & release, the less one sees the 
worth of it. If a person, who is appointed co- 
trustee by any instrument, executes no other act 
than a conveyance to his co-trustees, where the 
meaning & intent of that conveyance is disclaimer, 
the distinction is not sufficiently broad for the ct. 
to act upon. I can find no case which has decided, 
nor can I see any reasons for deciding, that where 
the intent of the release is disclaimer, the inference 
that the releasor has accepted the estate shall 
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462i. Deed not essential. }—It is not Sie y bapa ee validity of a disclaimer of a grant of land that it should be by deed. 


—MOFFAT?® v. SCRATCH (1885), 12 A. R 157. 


Part J.—Dreps. 


revent the effect of it (Lorp ELpon, C.).— 
ICLOSON v. WORDSWORTH (1818), 2 Swan. 365 ; 
36 E. R. 655, L. C. 


Annotations :-—Consd. Small v. Hart tan (ice): 9B. & C. 
ae s Urech v. Walker (1838), 3 My. & Cr. 702. Refd. 
eg bie 2: Ae ae (1835), 2 Scott, boas Wellesley v. Withers 


oe T. O. 8. 79; Xenos v. Wickham (1862), 13 
oe B. NS. "381. Mentd. Lane v. Debenham (1853), 11 
are, - 





—— Copyholds.]—See CopylioLps, Vol. 
XIII., p. 84, No. 1055. 

472, —— Not surrender of lease.]—Hxccutrices 
of a tenant from year to year signed the following 
instrument, ‘‘ We do hereby renounce & disclaim, 
& also surrender & yield up to the lessor possession 
of that messuage called B.” :—Held: a surrender, 
& not a disclaimer.—DoE d. WYATT v. STAGG 
(1839), 5 Bing. N. C. 564; 7 Scott, 690; 9L.J.C.P. 
733; 3 Jur. 1127; 1382 K. R. 1217. 

473. Effect of-—Avoids deed ab initio.]—WaANK- 

FORD v. WANKFORD, No. 457, ante. 
Where estate has already vested.|— 
THOMPSON v. LEACH (1692), 3 Lev. 28f; 3 
Mod. Rep. 296; 2 Vent. 198; 83 EK. RR. 691 ; 
sub rom. LEACH v. THOMPSON, 1 Show. 296; 
sub nom. LeEeciu v. THOMPSON, Carth. 2113 sub 
nom, LEtCH’s Cast, Carth. 250, HW. L. ; subsequent 
proceedings, sub nom. THOMPSON v. LACH (1698), 2 
Salk. 618. 


Annotations : -—Consd. Townson v. Dicke (1819), 3 B. & Ald. 
3 Peacock v. Mastland (1870), L. R.10 Eq. 173 Standing 
v. Bowring (1885), 31 Ch. D. 282. Refd. Ta lor d. Atkyns 
v. Horde (1757), 1 Burr. 60; Doe d. Chidgey v. Harris 
(1847), 16M. & W. 517; Siggers v. Evane (1855), 5 Wo. & B. 
367; Xenos ». Wic kham (1862), 13 Cc. B. N. a 3513 
Mallott v. Wilson, [1903] 2 Ch. 494. Mentd. ‘Thompson 
v. Leach (1698), 2 Salk. 618; Ashley v. Brauwood (1734), 
Kel. W. 201; Yates v. Roen (1738), 2 Stra. 1104; Zouch d. 
Abbot m, Parsons (1765), 3 Burr. 1794 ; Balme v. Hutton 
(1831), 2 Tyr. 17; Garland v. Carlisle tee 4 Scott, 
aa ; Muller’ 8 Margarine v. 1. R. Comrs. (1899), 69 L. J. Q. B. 


475. ——A termor of years in 
premises belonging to B., mortgaged to C. by way 
of security for debt all personal property to which 
A. was entitled except any leasceholds which C., 
by endorsement on the dced, should declare not 
to be therein included. The mtge. deed was dated 
Mar. 11. A quarter’s rent of the premises became 
due Mar. 25, & ©. was apprised for the first time 
of the lease held by A. on July 8, & at once endorsed 
the deed to the effect that the lease was not 
included in it. In an action for rent :—Wleld: 
the lease at once on execution of the deed vested 
in C., & C. could not by the endorsement divest 
himself of it, & so defeat the rights of B., a stranger 
to the deed. 

The question simply put comes to this: Could 
deft. when all A.’s leaseholds once vested in him, 
divest himself of them the next day by means of 
this exception. He could do no such thing 
(KELLY, C.B.).—DEBENHAM v. DicBy (1873), 
28 L. T. 170; 21 W. R. 359. 

476. ——- By joint covenantee—Other cove- 
nantee cannot sue on covenants. |—-A., by indenture, 
covenanted with B. & C., theirexors., administrators, 
& assigns, to pay a sum of money, to be held by 
them on certain trusts. C. did not assent to or 
execute the deed, & subsequently by an indenture, 
to which neither A. nor B. were parties, disclaimed 
all the trusts of the first indenture :—Held: B. 
could not alone sue A. upon the covenant during the 
lifetime of C.—WETHERELL v. LANGSTON (1847), 
1 Exch. 634; 17 L. J. Ex. 338; 154 EK. BR. 269. 


Annotations : -—Consd. Linwood ». Squire (F850). 5 Exch. 
234. Refd. Beer v. eee (1852), 12 C 60° British 
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480 i. Accidental destruction of seal.) 
-——A deed had no seal on it when pro- 
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! of where the seal had been, & the 
witness to its execution swore he net 

| put a seal on it before execution. 

duced at the trial, but there was a mark | Was contended on deft.’s part that the 
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Empire Mutual Life Assce. v. Browne (1852), 12 C. B. 723 ; 
Salmon v. Webb (1852), 3 H. L. Cas, 510. Mentd. Sickel 
v. Borch (1864), 3 New Rep. 438. 


477. By grantee to uses.|—PEACOCK uv. 
{ASTLAND, No. 458, ave. 

478. — Settle- 
ment not merely void.J—JoNxEs v. JONES (1874), 
31 L. T. 585; 23 W. R. 1. 

Annotation :—Consd. Mallott v. Wilson, [1903] 2 Ch. 494. 

479. Settlor becomes trustee.]|—By 
a voluntary settlement of 1866, real estate was 
granted unto & to the use of a trustee upon certain 
trusts. The settlement contained the usual 
covenant for further assurance but no power of 
revocation by the settlor. In 1867 the trustee 
executed a deed of disclaimer, & the settlor also 
purported to put an end to the settlement :—-Held : 
the settlement was not thereby rendered inoperative, 
but the trust was imposed on the settlor in whom, 
by operation of law, the estate had revested after 
the creation of the trust.—MALLOTT v. WILSON, 
[1903] 2 Ch. 494; 72 L. J. Ch. 664; 80 L. T. 522. 

See, Jurther, TRUSTS & TRUSTEES. 

















SUB-SECT. 8.—-DURESS AND UNDUE INFLUENCY. 
See Contract, Vol. XII., pp. 92-112. 


SULB-SECT. 9.—-ILLEGALITY. 
Sce ContTRAcT, Vol. XII., pp. 234-303. 
Of bonds.]—Sve Bonps, Vol. VII., pp. 166-179, 
Nos. 32-171. 


SuB-sEcT. 10.—-INFANCY. 
See INFANTS & CHILDREN. 


SuUB-sECT. 11.—Loss OR DESTRUCTION. 
Cancellation.|—Sce Sub-sect. 3, ane. 
Rescission.]—Sce Sub-scet.. 20, post. 

Actions upon lost or destroyed deeds—Relief in 
See KQuiry. 

480. Accidental destruction of seal.|—Upon 
non est factum, the cating of the seal by mice alter 
the issue joined, & before trial, does not vacate 
the bond, if the jury find that at the time of plea 
pleaded, it was deft.’s deed.—NIclOoLs v. HAYWOOD 
(1545), lL Dyer, 59a; 73 i. RR. 130. 








Annotationa :—Consd. Whelpdale’s Case (1604), 5 Co. Rep. 
119 a. Refd. Michaelis Cuse (1588), Owen, & 
481. J—MICHELL v. StockwirH (1588), 





Gould:b. 83; Cro. Eliz. 120; 75 KE. R. 1010; 
sub nom. MicHAELL’S CASE, Owen, 8. 

482. ———.] ~ARGOLL (LADY) v. CHENEY (1626), 
Palm. 402; Lat. 226; 81 Ic. R. 1143. 
on :Refd. Davidson v. Cooper (1843), 11 M. & W. 


483. J—If it was sealed, though the seal 
be broken off, yet it may be read 3 as we read 
recoveries after the seal is broken off ; & so of 
wills & deeds (TWISDEN, J.).—CLERKE v. HEATH 
(1669), 1 Mod. Rep. 11; 86 KH. R. 691. 

484. Where seal removed & refixed -]—ANON. 
(1573), Ben. & D. 1053; 123 HB. 1. 311. 

485. Where several bound by one deed— 
Effect of destruction of seal of one—On several 
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covenant was invalid, not being proved 
to be under seal -—Held : & 00 
—STEWART Vv. CLARK (1863), 13 0. P 
203.—OAN. ; 
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Sect. 8.—Avoidance of and defences to actions on 
deeds: Sub-sects. 11,12, 18, 14, 15, 16,17 & 18.] 


obligation.|—-MaTTHEWSON v. LyDIATE (1597), 
Cro. liz. 546; 78 KE. R. 792; sub nom. 
MATHEWSON’S Casx, 5 Co. Rep. 22 b. 

Annotations :—Consd. Constable v. Clobery (1626), Poph. 


161; Collins v. Prosser (1823) B. & C. 682. Refd. 
Pigot's Case (1614), 11 Co. Rep. 26 b; Redhead v. Cathgut 
(1733), 2 Barn. K. B. 3 





486. Effect ah destruction of seal of one— 
On joint obligation.}—MarrHEwson v. LyDIATE, 
No. 485, ante. 

.|—See Bonps, Vol. VII., pp. 193, 288, 

Nos. 823, 709-801. 

487, Removal of seal by settlor.|—BrcoKRrow’s 
CASE (1628), Het. 188; 124 E. R. 405. 

488. Mortgage found cancelled in possession 
of mortgagee.|—If a mtgee. cancels a mtge., & 
it is found so in his possession, it is as much a 
release as cancelling a bond, but it docs not convey 
or revest the e:tate in the mtgor., for that must be 
done by sume deed (LORD HARDWICKE, C.).— 
HARRISON v. OWEN (1738), 1 Atk. 520; West 
temp. Hard. 527; 26 H. R. 328, L. C. 

489. Deed found cancelled among papers of 
grantor.|—A deed poll, found cancelled among 
the papers of the grantor, after his decease was 
decreed, under the circumstances, to be enforced.— 
ree v. HUNTER (1815), 1 Mer. 40; 35 HK. R. 

490. Removal of signature & seal—Whether 
effected with intention of cancellation.]—Dcit.’s 
ancestor gave a bond in a penal sum, conditioned 
to pay, after M.’s death, £1,000 to such person or 
persons as she should, by deed or will, appoint :-— 
Held: (1) such alternative power to appoint 
&® sum of money was meant to be ambulatory 
during the life of the person who was to make the 
appointment; & therefore an execution of it by 
deed might. be revoked by cancellation animo 
cancellandi, though it contained no power of 
revocation ; (2) as the mere act of cutting off her 
name & seal from the deed was equivocal, it might 
be explained, & its effect done away, by showing, 
from what was said by her at the time, that she 
did it under a mistaken notion that she had 
provided an effectual appointment by her will 
made after the decd, & whether she mistook the 
contents of her will at the time she cut off her name 
& seal, & made the declaration before mentioned, 
or whether she mistook the legal operation of 
her will, the mistake annulled the cancellation.— 
PERROTT v, PERROTT (1811), 14 East, 423; 104 
E. R. 665, 

Annotations :-—As to (1) Refd. Alsager v. Close (1842), 10 
a ‘i Woot { pin As to (2) Refd. Beardsley v. Lacey (1897), 
acca, aus of.|—See EVIDENCE. 
Presumption in favour of lost deed—Grant of 

easement.|—See Easements & ProrFits A 

PRENDRE. 
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. Removal of signature & seal— 
Be ‘acci dent—Effect of. if it be clear 


that a deed, once perfect, has afterwards 

had its aval & s ture torn off, b of deed 
accident, or the effect of time, suc spelling. “The 
mutilation does not render it invalid. | to Michael 


aeue v. CAIN (1858), 16 U. OC. R. 616.— | 80 spelt in the 


Ce , deed-—Reconsiruction 
of grrr benla - 0 -}~In * moment | 463, 
of anger aga » grantor tore u 
his deed, the a poe of which pl r. Execution in 


orig he & stitched Ls aga :—Held ; 

the deed was execouted & delivered.— 
arch ere vw. MCDONALD (1879), 44 
U.S 'e R. 291 -—CAN. 


H. P., 
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4983 i. ae between name in body 
signature—- 
atent for 
Corrigan, & the name was 
eed from him under 
which pltf. claimed, but was signed 
ag rare Corgan :—Held : : 
—PRINCE v. MCLEAN (185 9), 17 U.C. R. 
—CAN. 


was married to G. 
to M., but executed the deed b 

name of P., as if she were solo :—. 
the deed was good.—PRINGLE v. pare 


DEEDS AND OTHER INSTRUMENTS. 


SUB-SECT. 12.—LUNAOY. 
See Lunatics & Persons or UNSOUND MIND. 


SuB-SECT. 13.—MISDESCRIPTION OF PARTIES. 


491. Variance between name in body of deed 
& signature.]—If John execute a deed in which 
he is named James, it is not his deed.— FIELD v. 
WINLOW (1602), Cro. Eliz. 897; 78 E. R. 1121. 
Annotations :—Apld. Evans ». King (1745), Willes, 554. 


Refd. Clarke v. Istead (1686), 1 Lut. 394; Knight 

wee corp: 2 eee nel 608; Chatfield v. Parker (1828), 
492. put. ‘idmund execute a deed in 

which he is named Edward he may plead that 

it is not his deed.—WATKINS v. OLIVER (1620), 

Cro. Jac. 558; 79 E. Rt. 478, Kx. Ch. 

Annotations :—Ap Id. Evans v. King 1745), Willes, 554. 

efd. Maby v. Bhopherd (1622), on: ac. 640; Knight v. 

Wella Corpn. (1694), 1 Lut. 508. 











493. Difference in spelling -]—CROMWELL 
v. GRUMSDEN, No. 101, ante. 
04. Mistake.]—An indenture of ap- 


prenticeship purported to be made between 
John B. of the one part & J. R. of the other part, 
& was to the effect that John B. bound himself 
apprentice to J. R., & covenanted with him, & 
the indenture purported to be executed by 
Joseph B. The removing magistrates took the 
examination of Joseph B., in which he stated that 
he was the person who executed the indenture, & 
that he was called John B. in the indenture by 
mistake :—Held: this was not such an ambiguity 
as to render the deed void.—R. v. WOOLDALE 
(INHABITANTS) a” 6 Q. B. 549; 1 New Sess. Cas. 
377; 14 L. J. M. C. 18; 4L. T. 0. S. 1328; 9 
J.P. 85; 9 Jur. 83 ; 115 K. RB. 206. 

495. o|—A trader assigned all his property 
& effects to a trustee for the benefit of his creditors, 
the trustee being therein described throughout as 
James James, but executing the deed by his true 
name of James Janes :—/leld: the misdescription 
did not prevent the property from passing to him.— 
JANES v. WHITBREAD (1851), 11 C. B. 406; 20 
dl. J.C. P. 217; 17L. T. O.S. 78; 138 E. R. 530. 
Annotations :—Mentd. Coates v. Williams (1852), 7 Exch. 

205; Cox v. Hickman (1860), 8 H. L. Cas. 268; Hidson 

v. Barclay (1864), 3 1. & C. 361 ; Mason v. pute Medical 

& General Life Axsocn. (1888), 4 "TL. R. 75 

496. Addition of false detoription = Knight.’’] 
——EWRE (LORD) v. STRICKLAND (1610), Cro. Jac. 
210; 79 BE. R. 207; sub nom. Evers’ (LORD) 
CasE & STRICKLAND, 1 Bulst. 21. 
sa nate :-—Consd. R. v. Chester Bp. (1697), 1 Ld. Rayin. 





497. Gift to bishop with wrong christian name.| 
—NorwicH (Br.) CASE (undated), Co. Litt. 3 a. 
Annotations :—Refd. R. v. Chester Bp. Serving 1 Ld. Raym. 

292 ; Howley ». Knight (1840), 14 Q. B. 2 


498. Signature by courtesy title.} A recovery 
sulfered by the son of a peer may pass, though the 
acknowledgment be signed with his name of 
courtesy, & not with his true name, provided he be 
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1 (1859), 18 U. C. R. 575.-—-CAN. ¢ 
s. ——~—.]—In a mtge., the mtgee. 
by mistake was described by a name 
which was not her real name, & which 
was one she had never assumed or 
been known by :—Held: the legal 
eins did not pass to her by the mort- 
——BURTON a DOUGALL (1899), 

50a O. R. 543.—CA 
t. --A Seas 8 name in 
a deed, even if there is a variance, 


in 
and issued 


Crence 


no variance. 





wrong name.) — will be sufficient if it is substantially 
Qa. conveyed correct, & it . the corporation in- 
se tended. ’—~Picro Cou te P ra EW 


GLASGOW (1918), 48 N. ‘S. 
CAN. 


Part I.—DEEps. 


Man 


described on the record as ‘‘ commonly called 
lord, etc.”——-NEWARK (VOUCHED) (1882), 9 Bing. 
897; 131 E. BR. 666. 

See, further, BONDS, Vol. VII., pp. 164, 165, 
Nos. 8-23. 


SUB-SEcT. 14.—MISREPRESENTATION AND 
FRAUD. 
See MISREPRESENTATION & FRAUD ; 
LENT & VOIDABLE CONVEYANCES. 


FRAUDU- 


ee 


SuB-SEOCT. 15.—MISTAKE. 
See MISTAKE. 


SuB-sECT. 16.—NON EST FACTUM. 
Sce, now, R. 8S. C., Ord. 19, r. 15. 


a 


- -=— —~ L., 


Execution by blind & illiterate persons.]— | 


See Sect. 5, sub-sect. 6, E., ante. 


499. Meaning of plea—When_ available.|— 
NATIONAL PROVINCIAL BANK oF FESNGLAND 1. 


JACKSON, No. 133, anle. 

500. -|—(1) If a man knows that the 
deed is one purporting to deal with his property, 
& he executes it, it will not be sufficient for him in 
order to support a plea of non est factum to show 
that a representation was made to him as to the 
contents of the deed (WARRINGTON, J.). 

(2) If the plea of non est factum is to succeed the 
deed must be wholly, & not partly void 
(WARRINGTON, J.).—HOWATSON v. Webs, [1907] 
1 Ch. 6387; 76 L. J. Ch. 346; 97 L. T. 7303 affd., 
[1908] 1 Ch. 1, C. A. 


Annotations :— As to (1) Distd. Bagot ». Chapman, [1907] 
2 Ch. 222. Generally, Mentd. Carlisle & Cumberland 


Banking Co. v. Bragg, [1911) 1. K. B, 489; Browne v. 
Lewis (1916), 86 L. J. K. B. 326. 
deft. 


501. -] —Plitfs. sued on & 
guarantee. ‘Tio that, by way of defence, deft. 
may say that it is not his deed, non est facltum. 
Suppose it is held to be his deed, pltfs., of course, 
get their judgment. But suppose that it is held 
not to be his deed & he succeeds on non est factum, 
the case is not necessarily over, because pltis. 
may say, ‘‘ True, you have established it is not 
your deed, but you are estopped from saying that 
if is not your deed, & we can recover against you, 
although it is not your deed.” It is only in the 
latter case that estoppel comes into action. 
Kstoppel has nothing to do with the first case ; nor 
has negligence, for negligence has only to do with 
estoppel. The true way to ascertain whether a 
deed is a man’s deed I conceive is this, namely, 
to see whether he has attached his signature with 
the intention that that which preceded his signa- 
ture should be taken to be his act & deed 
(BucKLEY, L.J.). 

I entirely assent to the exposition which has 
been given of the law with regard to non est factum 
as a defence. It is a branch, as I understand it, 
of the doctrine which involves the principle that, 
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Jactum, 
a. Necessity for pleading.}—In order | 
to except to the execution of a deed, | 
deft. should plead non est factum. 

—BurRns v. ROBERTSON (1850), 8 | 


U. C. R. 280.— CAN 


498 i. Meaning of plea—When plea 
available. }—A erson who 8 a 
document kn its general character 
cannot succeed on a defence of non eat 


ee 


because it contains larger 
owers than he was led to believe 
he person who induced hin to execute 
it, or because he executed it without 
knowing or asking what it contained.— 
CANADA FURNITURE Co. v. STEPHENSON 
(1910), 19 Man. L. R. 618.- -CAN. 


PART I. SECT. 8, SUB-SECT. 18. 


502 1. Whether deed ma 
part—d¢ good in part.}—Where a party 
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in order to make a contract, there must be a con- 
senting mind, & that there is really no consensus 
where there is no intention to do an act which would 
constitute the making of a contract (KENNEDY, 
L.J.).—-CARLISLE & OUMBERLAND BANKING Co, 
v. Braaa, [1911] 1 K. B. 489; 80 L. J. K. B. 472; 
104 L. T. 121, C. A. 

Actions for misrepresentation & fraud or mis- 
take.] — See MISREPRESENTATION & FRAUD} 
MisTAKE; FRAUDULENT & VOIDABLE CON- 
VEYANCES. 


SUB-SECT. 17.—NON-EXECUTION BY PARTY. 
See Sect. 5, sub-sect. 7, ante. 


Sub-sEcT. 18.—PARTIAL VALIDITY. 
502. Whether deed may be void in part—-& good 
in part.J—If some of the covenants in an inden- 


' ture, or of the conditions indorsed on a bond, 


are against law & some lawful, the covenants or 

conditions which are against law are void ab initio, 

& the others cemain good.—Piaot’s CasE (1614), 

as reported in 11 Co. Rep. 26 b; 77 I. R. 1177. 

Annotations :—Apld. Bagot v. Chapman, [1907] 2 Ch. 222. 
Refd. Collins v. Gwynne (1831), 5 Moo, & P. 276; Bank of 
Australasia Brojllat (1817), 6 Moo. P. C. CG. 152 ; Howatson 
v. Webb, [1908] 1 Ch. 1. Mentd. Miller v. Manwaring 
(1635), Cro. Car. 397; Colton v. Goodridge (1776), 
Wm. BI. 1108; Master v. Miller (1791), 4 Term EPs 
320; Sanderson v. Symons (1819), 4 Moore, C. P. 4335 
Falmouth v. Roberts (1841), 11 Tu. J. Ex. 180; Mason v, 
Bradley (1843), 11 M. & W. 5903; Davidson v. Cooper 
(1844), 13 M. & W. 343; Mollett » Wackorbarth (1847), 

6C. B. 181; Agricultural Cattle Inseo. v. Fitzgerald (1851), 

16 Q. B. 432; Burchfield »v. Moore (1854), 3 Kk. & B. 683 § 

Gardner ». Walsh (1855), 6 KB. & B. 833 Croockewit v. 

Vletcher (1857), 1 H. & N. 893; Simons v G. W. ae 

Be 26. 2B. N.S. 620; Ward ». Lumley (1860), 24 

. P. 150; Adsetts v. Hives (1863), 33 Beav. 52; Aldous 

v. Cornwell tote): L. R. 3 Q. B. 5733; Caldwell », Parker 

(1869), 17 W. R. 955; Robinson v. Mollett (1875), 

L. R.7 H. LL. 802; Snuffell » Bank of Kngland (1882), 9 

Q. B. D. 555; Crediton Bp. v. Exeter Bp., [1905] 2 Ch. 

455; Wild v. Sirupson, [1919] 2 K. B. 544. 

Whether altcration need be material to invalidate 
contract, see Contract, Vol. XII., Part VII., 
Seet. 8. 

503. J—There are numerous cases 
to the effect that the cireumstances that one part 
of the deed is void docs not make the deed 
altogether void, but that, alJhough one stipulation 
or matter be nugatory, other parts of the deed may 
be binding (BRAMWELL, B.).—VPAYNE v. BRECON 

JORPN. (1858), 3 H. & N. 5723; 27 Li. J. Ex. 495 ; 

31 L. T. O. S. 828; 22 J. P. 690; 6 W. KR. 801; 

157 HK. R. 597. 

Annotations :--Refd. Pickering v. Ilfracombe Ry. (1868), 
L. R.3C. P. 235. Mentd. Bush v. Martin (1863), 2 H. & C. 
311; Chambers v. Manchester & Milford Ry. (1864), 5 
B. & 8.588; A.-G. v. Newcastle-upon-Tyne Corpn. & N. EH. 
Rr. (1889), 23 Q. B. D. 492. 

504. .|—Where there are two deeds 
on the same parchment, one may be good & the 
other void.—BAGorT v. CILAPMAN, [1907] 2 Ch. 222 ; 
76 L. J. Ch. 523; 23 T. L. R. 562. 

Annotation :-—Dbdtd. Howatson v. Webb, [1908] 1 Ch. 1. 
505, —— ——.]—Howatson v. WenB, No. 500, 


ante 














Pee ee ee te ee ee Senet mR 


succeeds in valvadestenrt | the illegality 
of an instrument, he will not be allowed 
to enforce any stipulation that may be 
contained therein for his benefit.— 
A.-G, v. NIAGARA FAL INTER- 
NATIONAL BRIDGE Co. (1873), 20 Gr. 


490.—CAN 
502 ii. -A decd may bo 


h void in part.—- 





y 








cIsaAac v. HENEBERRY 


be void in 
Gr. 348.—CAN. 
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Sect. 8.—Avoidance of and defences to actions on | 


deeds: Sub-sects. 18, 19, 20 & 21.] 


Bonds void or illegal in part.|—See Bonps, Vol. 
VIL., pp. 166, 167, Nos. 86—42. 

Contracts void or illegal in part.|—Sce ConTRACT, 
Vol. XII., pp. 200-296, Nos. 2388-2433. 


SUB-SECT. 19.—RELEASE. 
See Bonps, Vol. VII., pp. 230-232, Nos. 723-743 ; 
Contract, Vol. XII., pp. 497 et seq. 
Discharge by making obligor executor.]—Sce 
EXECUTORS & ADMINISTRATORS. 


SUB-SECT. 20.—RESCISSION. 
Cancellation.]—Sce Sub-sect. 3, ante. 
Loss or destruction of deed.]—Sce Sub-sect. 11, 
ante. 
Rescission on ground of mistake.]—Sec MISTAKE. 
506. Whether redelivery of deed amounts to 
acquittance.|——-WABERLEY v. COCKEREL (1542), 


Dyer, 51a; 7346. R. 112. 
Annotations :—Refd. Marshall v. Freake (1622), Palm. 287; 
Cage v. Acton (1699), 12 Mod. Rep. 288. 


507. ———.]—Cross v. PoWEL (1596), Cro. Eliz. 
483; 78M. R. 735. 

508. -|—Suppose an obligee delivers up a 
bond with'‘an intent to discharge the debt, the debt 
will certainly be thereby dischar:ed (LORD 
HARDWICKE, C.).—RiIcHARDS v. Syms (1740), 
et Ch. 90; 2 Kq. Cas. Abr. 617; 27 E. BR. 567, 
Annotations :—Refd. Cross v. Sprigg (1849), 6 Hare, 552. 


entd. Hansell v. Ryle (1756), Amb. 318; Duffield v. 
Elwes (1827), 1 Bli. N.S. 497. 


509. Exchange of indentures—In settlements of 
apprenticeship.|—K. +. St. Mary KALLENDAR, 
WINCHESTER (INHABITANTS) (1748), Burr. S.C. 
2743 2 Bott’s Poor Laws, 6th ed. 433. 

Aes -—Consd. R. v. Weddington (1774), Burr. S. C. 


510. ——~.}—R. v. Tircurr.p (IN- 
HABITANTS) (1763), Burr. S. C. 5113; 2 Bott’s Poor 
Laws, 6th ed. 434. 

See, further, MASTER & SERVANT. 








SUB-SECT. 21.—REVOCATION. 

511. Where consent of certain parties necessary 
—Death of one party—Powers of survivors.|— 
GARDNER v. SAVILL (1620), 2 Roll. Rep. 1783; 8) 
HK. R. 736. 

512. Power of revocation—Restrainable by later 
deed before exercised.|—Lrigit v. WINTER (1638), 
W. Jo. 4113 82 E. R. 215. 

Annotations :—Refd. Buller vy. Watorhouse (1676), T. Jo. 94 ; 

West v. Berney (1819), 1 Russ. & M. 431. 

5138. Whether implied in deed — Alterna- 
tive power to appoint money.]—Prrrorr +. 
VPerrorr, No. 490, ante. 


aa Peer Bree 


PART I. SECT. 8, SUB-SECT. 21. 


b. Where consent of certain parties 
necessary.}—A contract soalod & de- 
livered by one party, which is subject 
to the approval of the other pores 
cannot be revoked by the former before 
the latter has had a reasonable time 
within which to signify his assent.— 
WaTEROUS ENGINE YORKS Co. v. 
PRaTY (1899), 30 O. R. 538.—CAN. 


0. —— .}—A renunciation in a deed 
of the right to revoke, except by 
mutual consent, docs not bar revoca- 
tion by one of the parties alone.— | 
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JARDINE v. CURRIE (1830), 8 Sh. (Ct. of 
Sess.) 937; 5 Fac. Coll. 760.—S 
512i. Power of revocation—Restrain- 
able by later deed before exercised. }}— 
Demandant in March executed a 
of attorney to M. to domand her 
to compound for her claim, & to accept 
such sum in lieu thereof, either by 
aunual payments or in one sum, as 
he should think tit, & to execute 
releases of such dower. 
teleased, in her name, to defts. her 


DEEDS AND OTHER INSTRUMENTS. 


514, —— Licence for patent.] — Deft. 
who was the owner of certain patents, by deed 
granted to pltfs. the exclusive right to use & 
exercise the patented inventions during the un- 
expired residues of the terms of the letters patent, 
& to manutacture, sell & dispose of the articles 
manufactured under the letters patent as they 
should think fit for their absolute benefit. The 
licence was expressed to be granted in consideration 
of £150, & certain royalties, & also of pltfs. 
agreeing to advertise & push the sale of the 
inventions, & endeavour to further their success. 
The deed contained a power for pltfs. to determine 
the licence by giving deft. six calendar months 
notice in writing, but no express power for deft. 
to determine the licence. Deft. being dissatisfied 
with pltfs. for not pushing the inventions sufficiently 
& for other reasons, began himself to manufacture 
& sell the articles, subject to the patents, for his 
own benefit ; & sent plitfs. written notice purporting 
to revoke the licence on the ground of their breaches 
of covenant in not pushing & advertising the 
inventions, not paying the royalties punctually 
& deviating from the specifications in manufactur- 
ing the articles:—Held: a covenant must be 
implied in the deed not to revoke it until the end 
of the unexpired residues of the terms of the 
patents.—Guyor v. THOMSON, [1894] 3 Ch. 388 ; 
64 L. J. Ch. 32; 71 L. T. 416; 8 R. 810; 11 
R. PP. C. 541, C. A. 

515. Must be reserved—Deed of appoint- 
ment.|—HATcuEn v. Curtis & ANDERSON (1680), 
¥reem. Ch. 61; 22 16. RK. 10583; sub nom. ANON., 
2 iq. Cas. Abr. 671, L. C. ; ; 

516. -)—If an appointment is 
made in the form of a will it is revocable in its 
own nature as the will is, but that is not the case 
of a deed without the power of revocation (LORD 
TALBor, C.).—HUNGERFORD v WiINToR (1736), 
Amb. App. O. 839; 27 KE. R. 525. 

Annotation :-—Mentd. Northumberland v. Egremont (1768), 
Amb. 657. 

517. -}—The husband, by a 
deed of separation, covenanted with a trustee for 
the wife, in consideration of being indemnified 
from all debts which might be contracted by her 
during the separation, to release his remainder in 
fee in certain estates 1o such uses as his wife should 
by deed or will appoint; with power to the wife 
to revoke the uses of such deed or will. The wife 
executed the power by deed, which she afterwards 
altered, & re-excecuted :—Held: as the deed 
of appointment contained no power of revocation, 
although it was contained in the instrument 
creating the original power, the re-execution was 
void.— WoRRALL v. JACOB (1817), 3 Mer. 256; 36 
K. R. 98. 

Annotations :—Refd. Roberts v. Williams (1841), 11 L. J. Ch. 
65; Hall v. Hall, Hall v. Hall (1872), L. R. 14 hq. 365. 
Mentd. Jee v. Thurlow (1824), 2 B. & C. 547; Jones v. 
Waite (1839), 5 Bing. N. C. 341; Frampton v. Frampton 

41), 4 Beav. 287; Wilson v. Wilson (1845), 14 Sim. 

05; Brailey v. Brailey, [1922] P. 15. 

518. .}— By a marriage settle- 
ment certain funds were settled upon trust for 
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WILLIAMS v. 
Comers. (1864), 23 U. C. 
CAN. 


613 i. Whether implied in deed.] 
—A father by deed gave the custody 
of hia child to its grandparents :— 
Held: the father could revoke the deed. 
—Re HuTCHINSON (1912, 26 O. L. R. 
113, 601; 220. W. R. 390; 30. W.N. 
1552.—CAN. 


coT. 
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ower 


On May 2, he d. HIow effected.}--A revocation by 
deed.—- ALLA 


deed can set aside a deed.— 


The power was revoked on AIYAPPA v. NUND PERAIYA & 
May 23 :—Held: the revocation of the | PERAMBHOTLU (1866), 3 Mad. 82.— 
power could not avoid the release.— {| IND, 


Part J.—DEEps. 


the children of the marriage in such shares & in 

such manner as the husband & wife during their 

joint lives by deed, with or without power of 
revocation & new appointment, should appoint ; 

& in default of, & subject to such joint pppoe 

ment, then as the survivor of them should by 

deed, with or without power of revocation, & 
new appointment, or by will, appoint. The 
husband & wife made a joint appointment, of part 
of the trust funds, with a proviso that the appoint- 
ment thereby made was made ‘“ subject to the 
power of revocation & new appointment mentioned 
in the settlement.’ After the death of the wife, 
the husband executed a deed revoking the joint 
appointment & making a new appointment of 
the fund:—Held: the husband & wife had 

power in their joint appointment to reserve a 

power of revocation & new appointment to the 

survivor; & such a power of revocation & new 
appointment was effectually reserved in the joint 
appointment.—Re HARDING, RoGErs v. HARDING, 

[1894] 3 Ch. 315; 63 1. J. Ch. 725; 71 T.. T. 269; 

42 W. R. 677; 38 Sol. Jo. 6381; 7. 414, C. A. 
519. Declaration of  trust.]—A 

creditor, by memorandum in writing without: power 

of revocation, directed her debtor to pay part of 
his debt by instalments to herself, & to invest 
pan of the residue, by like instalments, for the 

enefit of certain volunteers, payable to them after 
her decease. By a second memorandum the 
creditor directed her debtor to continue the pay- 
ment of the debt by similar instalments to herself, 

& not to accumulate any portion of it for the 

cestuis que trust. Both memorandums — were 

written by the debtor, & signed by the creditor 
without notice to the cestuis que trust, & part 
of the residue settled by the first memorandum 
was paid to the creditor by the debtor according 
to the directions in the second memorandum :-— 

Held: the first memorandum constituted a com- 

plete declaration of trust in favour of the ccstuis 

que trust, & was irrevocable by the settlor.-— 

PATERSON v. Murpiry (1853), 11 JIlare, 88; 22 

L. J. Ch. 882; 21 L. T. O. 8S. 863; 17 Jur. 298; 68 

HK. R. 1198. 

Annotations :—Refd. Petty v. Petty (1853), 22 L. J. Ch. 
1065 ; Re Chrimes, Locovich v. Chrimes, [1917] 1 Ch. 30. 
Mentd. Lambe v. Orton (1860), 8 W. R. 202. 

520. A fiduciary power — Limitation of 
exercise of.|—By a marriage settlement, the 
husband & wife settled trust funds, including two 
policies of life insurance, upon trust for the wife 
for life, & then for the husband for life, & then to 
the children, as they should by deed, with or 
without power of revocation jointly appoint & 
subject thereto as the survivor should by deed or 
will appoint. The husband & wife by deed 
jointly appointed the settlement funds subject 
to their life interests upon trust for their only 
child for life & then for her children, reserving a 
power of revocation thereunder to the husband & 
wife or the survivor. Upon the death of the 
husband, the widow, who had for some years paid 
the premiums on the policies, claimed a lien on 
the policy moneys for the amount so paid. The 
wife wrote to the trustees that if she were not 
entitled as of right to a lien on the policy moneys 
she would revoke the existing appointment to the 
daughter & release her money of appointing other 
than the daughter, & then would direct repayment 
of the premiums by the trustees to her out of the 
policy moneys :—Held: the power to revoke 
was a fiduciary power, & could not be exercised 
otherwise than in accordance with the purpose & 
objects of the original power ; & the trustees ought 
not to pay upon a revocation, release, & request 
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made with the avowed object of benefiting the 
appointer.—Re JONES’ SETTLEMENT, STUNT v. 
JONES, [1915] 1 Ch. 373; 84 L. J. Ch. 406; 112 
L. T. 1067; 59 Sol. Jo. 364. 

521. Voluntary deed—Not revocable— Unless 
power to revoke reserved.|—VILLEKS v. BEAUMONT 
(1682), 1 Vern. 100; 23 H. R. 342, L. C. 
Annotation :-—Refd. Bill ». Cureton (1835), 2 My. & K. 503. 





522. ——.]— Ions v. SMALLPIECE, No. 11, 
ante. 
523. ——- —— No fraud, undue influence or 


mistake alleged.)—Where there is no fraud, no 
undue influence, no fiduciary relation between 
donor of a gift & donee, no mistake induced by 
those who derive any benefit by it, a gift, whether 
by mere delivery, or by deed, is binding on the 
donor (LINDLEY, L.J.).—OGILVIE v. LITTLEBOY 
(1897), 13 T. L. R. 399, C. A.3 affd. sub nom. 
OGILVIE v. ALLEN (1899), 15 T. L. R. 204, H. L. 
524. Although retained by donor.]— 
ROBERTS v. WILLIAMS (1841), 4 Hare, 129; 11 
L. J. Ch. 65; 5 Jur. 1057; 67 i. R. 5893 subse- 
quent proceedings (18414), 4 Hare, 129. 
anh anon :—Mentd. Harmer v. Priestley (1853), 16 Beav. 
Vv e 


525. —— Although power of revocation 
not reserved.]-—The absence of a power of revoca- 
tion, & the fact that the attention of the settlor 
has not called to that) absence, do not make a 
voluntary settlement invalid.—-HALn ov. HALL 
(1873), 8 Ch. App. 4303; 42 L. J. Ch. 4445 28 
J.T. 883.5 21 W. RR. 378, L. CO. & 1 dd. 

Annaation :—Refd. Henry v. Armstrong (1881), 30 W. Qf. 


. 526. |—The absence of a power 
of revocation in a voluntary settlement is not, in 
itself, sufficient reason for setting the deed aside 
on the application of the settlor.-—ILenRY  v. 
ARMSTRONG (1881), 18 Ch. D. 6685 44 L. T. 918 ; 
30 W. RR. 472. 

maa ir ie :—Refd. Ogilvie v. Littleboy (1897), 13 T. L. R. 


527. Should contain power of revocation.] 
Where a young person is minded to make a 
voluntary settlement in favour of a parent a 
power of revocation should be inserted.—POWELL 
» Powr.Ln, [1900] 1 Ch. 2483; 69 I. J. Ch. 164 ; 
82 L. T. 84; 44 Sol. Jo. 134. 

Annotations :—Mentd. Cavendish v. Strutt (1903), 19 T. L. BR. 
4833 Wright v. Carter, [1903] 1 Ch. 27; Howes v. Bishop, 
f1909) 2 K. B. 390. 

528. Donatio mortis causa—Right of settlor to 
revoke on recovery.|—Where a person consider- 
ing himself in articulo mortis, without any undue 
influence or pressure on the part of his relations 
or friends, makes a voluntary settlement, by deed, 
of the whole of his property, & the deed contains 
ho power of revocation, if the donor afterwards 
recovers he is entitled to ask that such deed may 
be delivered up to be cancelled, upon the ground 
that no such power of revocation was inserted.— 
FORSHAW v. WELSBY (1860), 30 Beav. 243; 30 
I.. J. Ch. 331; 4 L. T. 170; 7 Jur. N.S. 290; 9 
W. R. 225; 64 1. RR. 882. 

Annotations :—Refd. Coutts v. Acworth (1869), L. R. 8 Eq. 
558; Hall v. Hall (1873), 8 Ch. App. 430. 

See, further, Girrs. 

529. Power of attorney by deed-—Revocation need 
not be by deed.]—It is not necessary that a power 
of attorney given by deed should be revoked 
by decd.—R. v. Watt (1823), 1L Price, 518; 1 
Bing. 121; Russ. & Ry. 505; 7 Moore, CU. P. 473 ; 
147 E. R. 551, Ex. Ch. 

Deeds of arrangement.]—Sce BANKRUPTCY & 
INSOLVENCY, Vol. V., pp. 1179-1182, Nos. 9532- 
9552. 

Settlements.]|—Sce SETTLEMENTS. 

Assurance of land—By will.J]—Sce WILLS. 
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Sect. 9.—RECTIFICATION. 
See Hquiry ; MISTAKE. 


Szcr. 10.—EFFECT OF CANCELLATION, RE- 
one AND LOSS AND DESTRUCTION OF 


Cancellation.]—See Sect. 8, sub-sect. 3, ante. 

Rescission.|—Scee Sect. 8, sub-sect. 20, ante. 

530. Deed not avoided by.] — The cancelling of 
a deed does not avoid the deed, or divest the estate 
of a trustee therein named, & the trust thereby 
created must be performed (per Cun.).—LEECH 
aad lieg LEECH (1674), 2 Rep. Ch. 100; 21 BE. R. 
Annotations :—Refd. Roe 4d. Berkeley v. York Arehbp. 


805), 6 Kast, 86. Mentd. Harvey v. Harvey (17 22), 
. Wms. 21; Garrard v. Lauderdale (1831), 2 Russ. & 


5381. Will not divest estate already vested.}|— 

LEEcH (LORD) v. Lercu, No. 530, ante. 

32. Wan hold clearly that the cancelling 
of a deed will not divest property which has once 
been vested by transmutation of possession 
(Kyrz, C.J.).—BOLTON v. CARLISLE (BP.) (1793), 
2 Hy. Bl. 259; 126 KE. R. 540. 

Annotations '—Refd. Doe d. Lewis v. Bingham vey 
B. & Ald 672; Hewlins v. Shippam (1826), 6 B. & 21 5 
Jenkin v. Peace (BAD): 6M. & W. 722; R. ». Paulson: 
[1921] 1 A. C. 27 
533, ——— "The distinction of a deed does not 

revest the rights conveyed by it (HoL!oypb, J.).— 

Dor d. LEwis v. BINGHAM (1821), 4 B. & Ald. 

672; 106 1d. R. 1082. 

Annotations :—Retd. Re Athenacum Lifo Assce. 
Richmond’s Case & Painter's Case (1858), 4 K. & J. 
Mentd. Doo d. Broughton & Stow ». Gully (1820), 4 
Man. & Ry. K. B. 249; Jones ». Jone (1838), 2 L. J. Wx. 
249: Hibblewhite v. McMorine (1840), 6 M. & W. ato: : 
Adeotts v. Hiver (1863), 33 Beav. 52. 








534. Assignment of bankrupt’s goods.]— 
NELTHORPE v. DORRINGTON (1674), 2 Lev. 113; 
83 E. R. 475. 


Annotations :——Refd. R. v. Paulson, [1921] 1 A. C. 271. 
Mentd. Brown v. Hedges (1708), 1 Salk. 290; Addison v. 
Overend (1798), 6 Term Rep. 766; Scott v. Godwin (1797), 
1 Bos. & P. 67 ; Sedgworth v. Overond (1797), 7 Term Rep. 
279; Wy burd v. Tuck soe 1 Bos. & P. 458; Jones v. 
Amith (1848), 1 Hxch. 8 
5385. ———- Deed of grant.]— WoopwarpD v. 

ASHTON (1676), Freem. K. B. 429; 2 Mod. Rep. 

95; 1 Vent. 206; 89 E. R. 320. 

Annotation :-—Refd. Moss v. Mills (1805), 6 East, 144. 

5386. Settlement.|—ILupson’s (LADY) CASE 
(1704), cited 2 Vern. 476; 2 Hq. Cas. Abr. 52, pl. 
5&5; 23 BE. RR. 905. 

Prec. Ch. 


Annotations :—Refd. Claverin i Clavering ne (1704), 
235; Ceci) ». eas (1821). 2 Jac 5; Doe d. 
Garnons vw. Knight (1826), 5 %. & C. BT. 


537. Separation deed — Deed retained by 
settlor.|——-SEPALINO vw. Twitty (1729), Cas. 

















temp. King, 75; 25 Fi. R. 231. 

538. Mortgage.|— HARRISON v. OWEN, No. 
488, ante. 

539. -J—Pltf. having advanced to F. 


iwo sums of money, received as a security two 
bills of sale of goods. by way of mtge., dated 
Mar. & May, 1841. The sums advanced having 
afterwards been incorporated with a debt of 


PART I. SECT. 10. 
830i. Deed not avoided by.}+—-If a 
deed has become mutilated by accident, 
or the effect of time, such mutilation 
d. Saice = 


does not render it invali 
Evuis v. MoGILL (1850), 8 U. 


294.—CAN. pitt, : 
68145. Will not dtvest estate already ce to h 
vested.}——The cancellation of a deed | him 


Goes. es divest the estate which has 
Bato poy y it.— Dor dad. BURR v. ENRON 


easy ‘RASER W. 
a6, Ht U. C. R. 343.—CAN. 


——.}-—F Ras 
(1868). a4 Cc. P. 70. —CAN 
531 iv. ——-.}—A deed orting to 
land to M. was purp 
n circumstances that disentitled 
old it as a valid deed agers) 

to the beneficial interest in th 
property. The grantee, M., 

conveyed the land to R. :—-Held: the 
refused to remove the invalid deed. 


DrEps anp OTHER INSTRUMENTS. 


£1,100 due from F. oe ltf., & secured by an. 
assignment of a polic assurance of F.’s life, 
dated June, 1841, the ills of sale were thereupon 
cancelled. The goods had always remained in the 
possession of F., the mtgor.:—Held: the effect 
of the cancellation was not to release the debt, 
& revest the interest of the goods in F. —GUMMER 
v. ADAMS (1843), 138 L. J. Ex. 40. 

540. Surrender of lease.] Since Stat. 
Frauds, a lease for years cannot be surrendered by 
cancelling of the indenture without writing 
(GILBERT, C.B.).—MAGENNIS v. Mac-CULLOGH, 
(temp. 1714-1727), Gilb. Ch. 235; 25 H. R. 163. 
Ba ial cat Roe d. Berkeley v. York Archbp. (1805), 

541, —-——.]—The mere cancelling in fact 
of a lease is not a surrender of the term thereby 
granted within Stat. Frauds, which requires such 
surrender to be by deed or note in writing, or 
by act or operation of law.—Ror d. BERKELEY 
(EARL) v. YORK (ARCHBP.) (1805), 6 East, 86; 
102 E. R. 1219; sub nom. DoE d. BERKELEY 
(EARL) v. YORK (ARcHBP. ), 2 Smith, K. B. 166. 
Annotations a Doe d. Lewis v. Bingham (1821), 4 

B. & rae see ae d. Wilmot v. Pickering ae 
Dow 497; Hamerton v. Stead ( soa 
B.& C. S478; G Goiding v. Fenn (1828), 1 Man. & hy. K 
647; Doe d. Courtail v. Thomas eee Ps oc. 288 
Doe'd. veer ie eed fale ue Bridges (1831), 2} .B. 
113; Doed. t v. aurea 1848), i O. a. Moe: 
Lovell », Smith (1857), 3C. B. N.S. 120; vo Lumley 

(1860), 1 TT oe Noble v. Ward (1867), L. R. 2 Exch. 

135, Menta. ‘Rv, Hughes (1826), 5 B. & C. ise Doe d. 

Biddulph v. patio (1848), 11 Q. B. 

542. «| —A. a eerie premises 
to B., which B. demised to C., reserving rent ; 
the interest of B. was afterwards sold to D., upon 
which D. obtained from A. a new lease, the lcase 
to B. having been cancelled; B. & D. afterwards 
distrained for rent, in the name of D. 3 upon which 
occasion D. declared that the premises belonged 
to him :—Held: the cancellation & new lease did 
not operate as a surrender of the interest of B.— 
Woor.LeEy v. GREGORY (1828), 2 Y. & J. 5386; 148 
KB. R. 1031. 

Annotation :—Mentd. Trent v. Hunt (1853), 9 Exch. 14. 

543. .| — The cancellation of a lease 
is not a surrender by operation of law.—DorE d. 
COURTAIL v. THOMAS (1829), 9 B. & C. 288; 4 
Man. & Ry. K. B. 218; 71.J.0.S8S. K. B. 214 ; 


109 EK. R. 107, 

Annotations :—Mentd. Doc d. Rogers v. Rogers (1833), 
5 B. & Ad. ae Doe d. Egremont v. Date (1842), 11 
L. J. Q. B. eer v. Pemberton, Newenham v. 
Pemberton Gath, 1 De G. & Sm. 644; Re Chancellor 
(1850), 16 L. T. . 323. 

544. sia The cancelling of a lease 
by the mutual consent of both parties does not 
destroy the estate vested in the lessee.—WanrpD 
(LORD) v. LumLey (1860), 5 H. & N. 87; 29 
L. J. Ex. 322; 1 L. T. 376; 24 J. P. 150; 8 
W. R. 184; 157 R. 1112 ; subsequent proceedings, 
5 H. & N. 656. 
Annototions :—Mentd. 
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Wishart "3 hes eat 4B. & 8. 
aH Kelner v. Baxter (1866), L. R. 2 C. P. ; Oakle 
rence oe 4H. & C. 251; Abbott v. Bates (1874), 
haw r. Lomas (1888), 59 L. T. 477. 
Bas. Voluntary assignment.}] — ie Way’ 8 
Trusts, No. 263, ante. 
546. Does not prevent use as evidence—To prove 








—}RASER v. RODNEY (1865), 12 Gr. 


FRALICK 
154.—CAN. 
ER v. FRASER 531 v. }—The cancellation of a 





deed does not divest the estate which 
has passed by it.—LAUR v. WHITE 
(1868), 18 C. 


. 99.—CAN. 

§31 vi. ———.}—The cancellation of a 
deed of land by the grantee saris not 
divest his title or revest it the 
tor. preys v. Ross (soe), 31 


executed by 
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execution.|—ANOoN. (1726), Gilb, Oh. 183; 25 E. R. 


128. 
547. ——.]— Warp (LORD) v. LUMLEY, 


No. 544, ante. 

548. Reconveyance not necessary.] — Semble: 
where a deed is declared void in equity & cancelled, 
@ reconveyance is not necessary.—HOGHTON v. 
HOGHTON (1852), 15 Beav. 278; 21 L. J. Ch. 482; 


17 Jur. 99; 51 E.R. 645. 
Annotations :-—Folld. A.-G. v. Magdalen College, Oxford 
(1854), 18 Beav. 223. Mentd. Beanland v. Bradley (1854), 
Sm. & G. 3398; Cobbett v. Brock (1855), 20 Beav. 524 ; 
Wright »v. ed a Gere) 2K.& J 1; Dimsdale v. 
Dimsdale (1856), 25 L. J. Ch. 806; Hartopp v. Seria +4 
(1856), 21 Beav. 259: Bury v. Op enheim (1859), 26 
Beav. 594: Head v. Godlee, Reynolds v. Godlee (1859), 
John. 536: Jenner v. Jenner (1860), 2 De G. F. & J. 359; 
James v. Holmes (1862). 31 L. J. Ch. 567; Chambers v. 
Crabbe (1865), 34 Beav. 457; Potts v. Surr (1865), 34 
Beav. 543: Turner v. Collins (1871), 7 Ch. App. 329; 
Carnegie v. Carnegie (1874), 30 L. T. 460; Fane v. Fane 
Arete): L. R. 20 Eq. 698; Lovell v. Wallis (1884), 50 
. T. 681; ANcard v. Skinner (1887), 36 Ch. D. 145; 
Hoblyn v. Hoblyn (1889), 41 Ch. D. 200; Bischoff’s 
Trustee v. Frank (1903), 89 L. T. 188. 


549. -|}—A.-G. v. MAGDALEN COLLEGE, 
OXFORD (1854), 18 Beav. 223; 23 L. J. Ch. 844; 
24 L. T. O. S. 7; 18 Jur. 363; 52 KE. R. 88; 
revsd. on other grounds, sub nom. St. MARY 
MAGDALEN, OxForD v. A.-G. (1857), 6 H. L. Cas. 


189, H. I.. 

Annotations :—Mentd. a.-G. v. Davey (1859), 4 De G. & J. 
136; A.-G. »v. Payne (1859), 27 eav. 168; Magdalen 
Hospital v. Knotte (1878), 8 Ch. D. 709; Bobbett v. 
S. E. Ry. (1882), 9 Q. B. D. 424. 
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550. No action maintainable.) —In an action 
against a mutual assurance society by one of the 
members assured, in which it appeared from the 
rules that the members were mutual insurers, the 
policy being for a term of years, the premium to be 
paid by half-yearly instalments, & one of the rules 
set out providing that if a premium should not be 
paid within a certain time after it became due, 
the directors might cancel & declare void the policy. 
Plea, that a premium having remained unpaid 
for the time specified, the directors then cancelled 
& declared void the policy :—-Held: the cancella- 
tion, even assuming that it was after the liability 
arose, had the effect of avoiding the policy ab initio, 
& destroying any right of action that might 
previously have accrued to assured under it.— 
BAMBERGER v. COMMERCIAL CREDIT MUTUAL 
ASSURANCE Socigery (1855), 15 C. B. 676; 24 
L. J.C. P. 115; 1 Jur. N.S. 500; 8C. L. R. 568; 
139 E. R. 590. 

Of bonds.|—Sce Bonps, Vol. VII., p. 234, 
Nos. 764-767, 


Sect. 11.—DISCHARGE OF CONTRACTS MADE 
BY DEEDS. 


yee Contract, Vol. XII., pp. 851-353, Nos. 2015- 


rere cee cee pean: meinem ene 


Part I!.—Instruments Under Hand—Non-Testamentary. 


Sect. 1.—IN GENERAL. 

551. What amounts to— Under R. S. C., Ord. 
54a, r. 1—Any written instrument—Carrying legal 
or equitable rights or liabilities.}—A summons was 
taken out under Order 54a by the trustee of a 
bkpt. who claimed an interest under a contract 
of sale of certain real estate & option of repurchase 
conferred on the bkpt., asking certain questions 
which involved the construction of the written 
document :—Held: the contract was an instru- 
ment within the meaning of the rule. 

Various points have been raised on this rule. 
First. of all, is this a written instrument ? It 
seems to me that the word “instrument ’’ was 
meant to receive a wide construction, & that it 
would apply to any written document under 
which any right or liability, whether legal or 
equitable, exists (STIRLING, J.).—MASON v. SCHUP- 
PISSER (1899), 81 L. T. 147; 43 Sol. Jo. 718. 

552. —— Articles of association.]— Mor- 
GAN’S BREWERY Co. v. OROSSKILL, [1902] 1 Ch. 
pis el L. _ Age 585: 10 Mans. 235. 

nnotation :—. : , . 

(1000) 79 L. cs Gina Touring Club v. Hopkinson 

553. ——— Under Larceny Act, 1861 (c. 96), s. 1 
——Printed rules of savings bank.]—Prisoner was a 
trustee & treasurer & secretary of a savings bank. 
By the rules, which were duly certified, the 
secretary was to receive the money from the 
depositors, & pay it over to the treasurer. He 
was indicted, under 20 & 21 Vict. c. 54, in one 
set of counts, as a trustee of money for a public 
purpose, In another set as trustee for the benefit 
of the depositors in the savings bank, & charged 
with the fraudulent appropriation :—Held: he 
was liable under the statute as a trustee, under 
&n express trust created by instrument in writing ; 
since the set of rules of the savings bank was an 
instrument in writing within the meaning of the 





a ce eer rp ep - A 


Act.—R. v. Furrcuen (1862), Le. & Ca. 180; 
31 L. J. M. ©. 206; 6 L. T. 545; 26 J. P. 789; 
8 Jur. N. S. 649; 10 W. R. 753; 9 Cox, O. O. 


189, O. C. RR. 
Annotation :—Refd. R. v. Davies, (1913} 1 K. B. 573. 
554. ——~- Under Civil Procedure Act, 18388 


(c. 42), s. 28—Written application for loan.J—A 
letter of appln. for a loan untila day named therein, 
which does not show an obligation to pay on 
the face of it, is not ‘‘ an instrument by virtue of 
which the debt is payable at a certain time,” 
within the meaning of the above Act.—TAYLOR »v. 
Hour (1864), 3 H. & OC. 452; 34 L. J. Ix. 1; 
11 L. T. 347; 13 W. R. 783; 159 BK. R. 607. 
Annotation :—Mentd. Dene v. Sawyer (1872), 26 L. T. 646. 
555. Award determining payment of 
accounts.]—An award made upon a joint traffic 
agreement between two railway cos. determined 
that accounts should be rendered by each co. to 
the other in May; that a payment should be 
made on account of the balance appearing to be 
due on the face of the accounts so exchanged, & 
that this payment should be made as soon after 
June 1 as possible & not later than June 15 :— 
Held: no interest could be recovered under the 
above Act; since there was no ‘‘ debt or sum 
certain payable by virtue of a written instrument 
at a certain time,’’ within the meaning of that 
statute.—LONDON, CHATHAM & Dover Ry. Co. 
v. SourH Eastern Ry. Co., [1893] A. C. 428; 
63 L. J. Ch. 983; 69 lL. T. 637; 58 J. P. 36; 1 
R. 275, H. L.; affg., [1892] 1 Ch. 120, ©. A. 
— : : oO - Horner, [1896 
Ah 188 : Trekar Ganech Bakheh o Thakur abrihar 
Bakhsh (1904), 20 T. L. R. 401. Mentd. Page v. Cloete 
(1892), 36 Sol. Jo. 647; Phillips v. Homtray, [1892] 
1 Ch. 465; Fletcher v. L. & Y. Ry., [1902] 1 Ch. 901; 
J . R. (1904) A. C. 817; Stearns v. vilsge 
Main Reef seu etar pd po is AG 49" i 
. BD. De» » fs > 
Toerinande.: Blinon, Bmits, 1920] 3 K. B. 409. 
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Sect. 1.—In general. Sect. 2: Sub-sects. 1, 2, 3, 4, 
5, 6, 7, 8, 9 & 10.) 


556. ——— Under Apportionment Act, 1834 (c. 22) 
—Order of the court.}—I have looked at the 
authorities & I think that they establish that 
there is no apportionment in this case. An order 
of ct. is not an instrument within the meaning of 
the Act (Lorp Romitiy, M.R.).—JopRELL v. 
JODRELL (1869), L. R. 7 Eq. 461; 38 L. J. Ch. 
507; 20 L. T. 349; 17 W. BR. 602. 


557. ——— Under Prescription Act, 1832 (c. 71), 
s. 3—Licence to enjoy right—Signed by licensee 
only.}—A., the owner of a house, brought an 
action to restrain B. from obstructing the access 
of light to his windows. A document signed by 
K. only (through whom pltf. derived his title) 
was set up in defence :—Held: the document 
though signed by the licensee only, was a consent 
or agreement. within the above Act.—BEWLEY v. 
ATKINSON (1879), 13 Ch. D. 283; 49 L. J. Ch. 153 ; 
41 L. T. 603; 28 W. R. 638, C. A. 


Annotations :—Consd. Smith ». Colbourne, [1914] 2 Ch. 533. 
Refd. Mitchel] v. Cantrill (1887), 37 Ch. D. 56; Simpson 
v. Godmanchester Corpn. (1895), 64 L. J. Ch. 837: Ruscoe 
v. Grounsell (1903), 89 L. T. 426; Hyman v. Van Den 
Bergh, [1907] -2 Ch. 516. Mentd. Re Thompson, Ex p. 
Baylis, [1894] 1 Q. B. 462; Re Jones, [1895] 2 Ch. 719; 

Gardner v. Hodgson’sa Kingston Brewery Co., [1901] 

2 Ch. 198; Greenhalgh v. Brindley, [1901] 2 Ch. 324; 

Bake v. French (No. 2), {1907] 2 Ch. 215; Tucker v. 

Oldbury U. C. (1912), 81 L. J. K. B. 668. 


558. ——— Under 16 & 17 Vict. (c. 96), s. 4— 
Reception order in lunacy.]—VDItf. was taken to 
& detained in deft.’s asylum as a yerson of un- 
sound mind under an order signed by piltf.’s 
husband & containing a statement of questions 
& answers concerning pltf. Pltf. having brought 
an action against deft. for maliciously & without 
reasonable or probable cause assaulting & im- 
prisoning her :—Held: the answers were a suffi- 
cient compliance with the requirements of the 
above Act.—LOwk »v. Fox (1887), 12 App. Cas. 
206; 561. J. Q. B. 480; 56 L. T. 406; 51 J. P. 
468; 36 W. R. 25, II. L. 

Annotations :--Mentd. Re Smith’s Estate, Clements v. 
Ward (1887), 35 Ch. D. 589; Hulley v. Silversprings 
Bleaching Co., [1922] 2 Ch. 268. 

ed further, LUNATICS & PEKSONS OF UNSOUND 
IND. 


559. ——— Under Forgery Act, 1861 (c. 98), 
s. 388—Forged telegram.]—The prisoncr was in- 
dicted, under the above sect., for obtaining 
certain money by means “of a certain forged 
instrument, to wit, a forged telegram.’ It 
appeared that the prisoner, who was a clerk in a 
post office, sent to a bookmaker a telegram offering 
a bet on a certain horse for a certain race. The 
telegram purported to have been handed in prior 
to the running of the race, & the bookmaker 
accepted the bet & ultimately paid the amount 
won on that understanding. In reality the 
telegram was despatched by the prisoner after he 
had received the news that the race had been won 
by the horse in question :—Held: the telegram 
was a forged instrument within the meaning of 
the above Act.—R. v. RILEY, [1896] 1 Q. B. 309; 
65 L. J. M. CO. 74; 74 1. T. 254; 60 J. P. 519; 
44 W. R. 318; 12 T. L. R. 178; 40 Sol. Jo. 240; 
18 Cox, ©. C. 285, C. C. R. 

Annotations :—Folld. R. ». Howse (1912), 107 L. T. 239; 

R. v. Cade, [1914] 2 K. B. 209. 

560. Forged envelope & betting 
slip.}—An envelope was sent through the post 
in order to get the date stamped upon it. It was 
then used to enclose a betting slip. The betting 
slip was inserted after the result of the race was 
known but the envelope bore a stamped date 
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anterior to the running of the race :—-Held: the 
envelope & betting slip constituted a forged instru- 
ment within Forgery Act, 1861 (c. 98), 5. 38.— 
R. »v. Howse (1912), 107 L. T. 289; 76J. P. 151; 
28 T. L. R. 186; 56 Sol. Jo. 225; 23 Cox, C. C. 
1385; 7 Cr. App. Rep. 103, C. C. A. 


561. Under Forgery Act, 1913 (c. 27), 
s. 7—Forged letter.}—The prisoner was indicted 
under above Act for obtaining certain money by 
means of ‘a certain forged instrument, to wit, 
a@ forged request for the payment of one pound.” 
The document in question was a letter purporting 
to come from & to be signed by a man employed 
by the prosecutor to whom it) was addressed :— 
Held: the letter was an ‘instrument ’’ within 
above Act, sect. 7.—R. v. CADE, [1914] 2 K. B. 
209; 883 L. J. K. B. 796; 110 L. T. 624; 78 J. P. 
240; 30 T. L. R. 289; 58 Sol. Jo. 288; 24 Cox, 
C. C. 131; 10 Cr. App. Rep. 23, C. C. A. 

See, further, CRIMINAL LAW & PROCEDURE. 


562. Under Stamp Act, 1891 (c. 89), sch. 1 
—Agreement not under seal—For hire of chattel for 
consideration.|—In an action on an agreement 
in writing not under seal between a telephone co. 
& R. for hire of a private wire for £12 per annum : 
—Held: the agreement was chargeable with an 
ad valorem duty under the above Act, & not merely 
with a stamp duty of 6d. as an agreement.— 
NATIONAL TELEPHONE Co., Lrp. v. INLAND 
REVENUE Comrs., [1900] A. C. 1; 69 1. J. Q. B. 
43; 81 L. T. 546; 64 J.P. 420; 48 W. R. 210; 
16 T. I. R. 58, H. L. ‘ 
Annotations :—Folld. Durham County Electrical Power 

Distribution Co. v. I. R. Comrs., (1909) 2 K. B. , 

Refd. Gartsides (Brookside Brewcry) v. I. 2. Comrs. (1900). 

82 L. 'T. 686; Underground Electric Rys. of London & 

Glyn, Mills, Currie v. I. R. Comrs., {1916}] 1 K. B. 306. 
British Oil & Cake Milles v. I. HK. Comrs., [1903] 
. 689 ; Spoyer v. I. R. Comrs., [1907] 1 K. B. 246. 

563. ——- ——- ——- ——.]— By an agree- 
ment in writing not) under seal between the Co. 
& a customer, the Co. agreed to supply to the 
customer for a period of seven years electric energy 
for motive power, heating & lighting purposes, on 
the customer’s premises at a fixed charge of 
£57 10s. per quarter & an additional ld. per unit 
as indicated by meter :—Held: the agreement 
was chargeable with an ad valorem duty of 2s. 6d. 
per cent. on the aggregate amount of the minimum 
quarterly payments for seven years as being a 
‘security ’’ for sums of money at stated periods 
under clause 1 of the heading, ‘Bond Covenant 
or Instrument of any kind whatsoever,” in Sched. I. 
of the Stamp Act, 1891.—CouNntTy OF DURHAM 
ELECTRICAL POWER DISTRIBUTION Co. v. INLAND 
REVENUE Comrs., [1909] 2 K. B. 604; 78 L. J. 
kK. B. 1158; 101 L. T. 513 73 J. P. 425; 25 
T. L. R. 672; 8 L. G. R. 1088, C. A. 


Annotation :—Refd. Underground Electric Rys. of London 
& Glyn, Mills, Currie v. I. R. Comrs., (1914] 3 K. B. 210. 


564. ** Deed, instrument or will ’’—Power to 
appoint by — Instrument in writing not under seal.] 
—A bequest of personal property to three trustees, 
A., B. & C., “upon trust to dispose of the same 
in whatever way A. shall, by any deed or deeds, 
instrument or instruments, or by his will, appoint ; 
provided that no such deed, instrument or will 
shall be taken to be an execution of this power, 
unless the deed, instrument or will be executed 
after my decease’’; & subject thereto, upon 
trust for A. for life :—Held: tobe a power exer- 
cisable by an instrument in writing, whether a 
deed or not, if such instrument sufficiently referred 
to the power or to the property subject to it, or 
if it made a general gift & the appointor, had no 
property of his own to which it could refer.— 








Mentd. 
1K. B 
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BRODRICK v. BRown (1855), 1 K. & J. 328; 69 


E. R. 484. 
notati :—Apld. Hall v. Bromley (1887), 35 Ch. D. 642. 
“etd. “Re Waterhouse, Waterhouse v. Ryley (1907), 98 


L. T. 30. 

565. Cannot create freehold or quasi freehold 
interest.|;—DossEE v. Dor d. East INDIA Co. 
(1859), 1 L. T. 345; sub nom. ANUNDOMOHEY 
DoOSSEE v. East INDIA Co., 8 W. R. 245, P. C. 

Construction of deeds & instruments under hand, 
see Part III., post. 


Sect. 2.—NECESSITY FOR AND REQUISITES OF. 
SuUB-SECT. ]1.—ACKNOWLEDGMENTS. 
Sce LIMITATION OF ACTIONS. 


SuUB-SECT. 2.—APPOINTMENTS. 


566. Of agents.]—I1t is clearly settled now, 
that an agent need not be authorised in writing 3 
also, that an agreement in writing may be dis- 
solved by parol (Lorp ELDON, ©.).—COLES v. 
'TRECOTHICK (1804), 9 Ves. 234; 1 Smith, K. B. 
233 3 32 E. R. 592, L. C. 

Annotations :-—-Folld. Graham »v. Musson (1839), 7 
769. Refd. Emmerson v. Heelis (1809), 2 Taun 
Mentd. Randall v. Errington (1805), 10 Ves. 423; Blagden 
v. Bradbear (1806), 12 Ves. 466; Morse v. Royal (1806), 
12 Ves. 355; Buckmaster v. Harrop (1807), 13 Ves. 456 ; 
Peacock v. Evans, Evans v. Peacock (1809), 16 Ves. 512; 
Kemeys v. Proctor (1813), 3 Ves. 33. 57; Re Robinson 
& Farrand, Ew p. Holdsworth (1814), 1 Mont. D. & De G. 
475: Copis v. Middleton (1817), 2 Madd. 410; ionney 

] 


Scott, 
t. 38. 


v. Wexham (1822), 6 Madd. 355; Henderson v. Barnewa 
(1827), 1 ¥.& J. 3873; Gosbell v. Archer (1835), 2 Ad. & El. 
500; Carter v. Palmer (1842), 8 Cl. & Fin. 657; Strick- 
land v. Turner (1852), 7 Exch. 208; Tottenham v. CGireen 
(1863), 32 L. J. Ch. 201; Coles rv. Bristowe (1868), L. R. 
6 Eq. 149; Seal v. Claridge (1881), 7 Q. B. VD. 516; 
Plowright v. Lambert (1885), 52 I. T. 646; Luddy’s 
Trustee v. Peard (1886), 33 Ch. D. 500; Potter v. Peters 
(1895), 64 IL. J. Ch. 357; Re Boles & British Land Co.’s 
Contract (1901), 71 L. J. Ch. 130. 

Nos. 144-155. 
Of proxy in company matters.]—Sce CoMPANIES. 
Of trustees—_In bankruptcy.|—Sce BANKkUPYcy, 

Of trusts generally.|—Sce & 

TRUSTEES. 


To property.|—See PowErs. 





TRUSTS 





SUB-SECT. 3.—ASSIGNMENTS. 

Choses in action—Whether writing or deed 
necessary for assignment of.]|—-Sce CHOSES IN 
AcTION, Vol. VIII., p. 424, Nos. 35 et seq. 

What amounts to assignments of.]— 
oe CHOSES IN ACTION, Vol. VIII., p. 442, Nos. 189 
el seq. 








Voluntary assignment.]—See CHOSES IN 
AcTION, Vol. VIII., p. 496, Nos. 613 ef seq. 

Contract.]— See Conrract, Vol. XII., p. 606, 
No. 5020. 

Copyright.]—See Copyriaut, Vol. XIII., pp. 
189-191, Nos. 236 et seq. 

For benefit of creditors.|—See BANKRUPTCY & 
INSOLVENCY, Vol. IV., pp. 48-71, Nos. 299 ef seq. 

Insurance policy.]|—See INSURANCE. 

Leasehold.|—Sec LANDLORD & TENANT; SALE 
OF LAND. 

Mortgage debt.]— See MORTGAGE. 

Patents.|—See PaTENTs & INVENTIONS. 

Trust.|—See Trusts & TRUSTEES. 


SUB-SECT. 4.—BiILLs oF EXCHANGE. 


See BILuts oF EXcHANGE, Promissory NorTes 
& NEGOTIABLE INSTRUMENTS, Vol. VI., p. 14, 
Nos. 38 et seq. 


J.— VOL, XVII. 
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SuUB-sECT. 5.—BILLS OF SALE. 
See BILLS OF SALE, Vol. VII., pp. 3 et seq. 


SUB-SECT. 6.—CONTRACTS. 

See, generally, CONTRACT, Vol. XII., pp. 51-172, 
Nos. 277-1269. 

Promise by executor to answer damages out of 
own estate.|—See EXEcuTORS & ADMINISTRATORS. 

Relating to land or interest therein.|—See LAND- 
LORD & TENANT; MORTGAGE; SALE OF LAND. 

Sale of goods.|—-See SALE OF GooDs. 

Bills of exchange, promissory notes & negotiable 
instruments.|—See BILLS OF EXCHANGE, PROMIS- 
sory Notes & NEGOTIABLE INSTRUMENTS, Vol. VI., 
p. 14. 

Agreements of partnership.|—Sce PARTNERSHIP. 

Agreements between solicitor é& client as to 
remuneration.|—Sce SOLICITORS. 

Agreements with railway companies relating to 
carriage of goods.|—See RaILways & CANALS. 

Agreement with pawnbrokers—Where loan ex- 
ceeds 40 shillings.|—-Sec PAwWNs & PLEDGES. 

Agreements between master & servant.|—<Scee 
MASTER & SERVANT. 

Memorandum & articles of association of com- 
panies.|—-Sce COMPANIES. 

Charterparty.|—See Surrprinc & NAVIGATION. 

Transfer of shares.|—See COMPANIES. 


See GUARANTEE. 


SUB-SECT. 8.—NOTICES. 

Of assignment of choses in action.]—See 
ook IN ACTION, Vol. VIII., p. 466, Nos. 378 
et seq. 

Of assignment of policy of life assurance.]— Sce 
INSURANCE. 

Of distress—Before sale of goods distrained.|— 
See DISTRESS. 

Of objection to claim to parliamentary vote.|— 
Sce KLECTIONS. 

Of removal of pauper.|—Sce Poor LAw. 

To treat under Lands Clauses Consolidation Act, 
1845 (c. 18).]—See COMPULSORY PURCHASE OF LAND 
& COMPENSATION, Vol. XI., p. 172, Nos. 494 ef seq. 

To quit.|—Sec LANDLORD & TENANT. 

Preparatory to recovery of possession before 
justices.|— Sce LANDLORD & TENANT. 

To make tenant holding over—Liable for double 
rent.|—Sce LANDLORD & TENANT. 

By tenant to remove fixtures or holdings.]—See 
LANDLORD & TENANT. 

By tenant of claim for compensation for improve- 
ments.|— See Agricultural Holdings Act, 1908 
(c. 28), & AGRICULTURE, Vol. II., p. 46. 

| By mortgagee of intention to deprive occupier of 
| possession.|—-See Agricultural Holdings Act, 1908 
(c. 28), &, generally, AGRICULTURE, Vol. II. 

Under Conveyancing & Law of Property Act, 
1881 (c. 41), s. 14.)—Sce LANDLORD & TENANT ; 
REAL PROPERTY & CHATTELS REAL. 

Under Settled Land Acts.|——See SETTLEMENTS. 

And see, further, Titles passim. 


SUB-SECT. 7.—GQUARANTEE. 


SUB-SECT. 9.—RELEASES. 
See CONTRACT. 


SuUB-SECT. 10.—TRUSTS. 


See Trusts & TrRusTEES ;x Girrs ; SETTLEMENTS. 
R 
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SET. 8.—EXECUTION. 
je ContRAcT, Vol. XII., p. 118 
et seq. 

Signature—Agreements between solicitor & 
client—Within Attorneys & Solicitors Act, 1870 
(c. 28), s. of ds SOLICITORS. 

——— By lunatic.]—See LUNATICS. 

—— Grant of easement of light-——Signature by 
grantee only.|—See EAsEMENTS & PRoFITe A 

ENDRE. 

—— By agent.|—See Aamncy, Vol. I., pp. 275, 
276, 277, 281, 623, 629, Nos. 59, 60, 80, 83, 94, 
133, 2479, 2631. 

Acknowledgment of title.|—Scee REAL PROPERTY 
& CHATTELS REAL & MORTGAGE. 

Agreement for special remuneration—Under 
Solicitors’ Remuneration Act, 1881 (c. 44), s. 8.]— 
Sce SOLICITORS. 

Agreement with seamen.]—See Suippina & 
NAVIGATION. 

Agreement under London Hackney Carriage Act, 
1843 (c. 86), s. 23.)—See Street & AERIAL 
TRAFFIC. 

Agreement for receipt of partnership profits— 
Under Partnership Act, 1890 (c. 39), s. 2./—-See 
PARTNERSHIP. 

Assignment of copyright.|—-See CopyRiIGuT, Vol. 
XTII., p. 189, Nos. 242, 243. 

Bills of exchange.|—See BILLS OF EXCHANGE, 
PRoMIsSORY NOTES, & NEGOTIABLE INSTRUMENTS, 
Vol. VI., pp. 56, 76. 

Bil of sale.|—See Bits oF Saxe, Vol. VII., 
p. 81. 

Contract with pawnbroker—Pawnbrokers Act, 
1872 (c. 98), s. 24.|—See Pawns & PLEDGES. 

Consignment of goods for carriage—Railway & 
Canal Traffic Act, 1854 (c. 381), s. 7.|—See 
CARRIERS, Vol. VIII., pp. 57-60. 

Dissolution of building society—Building Societies 
Act, 1874 (c. 42), 8. 82.|—-See BUILDING SOCIETIES, 
Vol. VII., p. 502, Nos. 287-292. 

Disclaimer by trustee in bankruptcy—Bank- 
ruptcy Act, 1914 (c. 59), s. 54.|—-See BANKRUPTCY 
& INSOLVENCY, Vol. V., p. 989, Nos. 7678, 7679. 


Execution on behalf of companies.]—See 
COMPANIES. 
Instrument creating trust.|—-See Trusts & 
TRUSTEES. 








DEEDS AND OTHER INSTRUMENTS. 


Marino insurance policy.|—See Marine IN- 
SURANCE. 

Objection to parliamentary votes—Parliamentary 
Voters’ Registration Act, 1843 (c. 18), 8. 7.]—-See 
ELECTIONA. 

Removal of pauper—Poor Law Amendment Act, 


; 1834.J—See Poor Law. 


Sale of goods.]—-See SALE OF Goobs. 

Sale of land.|—See SALE oF LAND. 

Submission to arbitration—Arbitration Act, 1889 
(c. 49), 8. 27.]—See ARBITRATION, Vol. II., p. 313. 


Sect. 4.—ALTERATION AND ERASURE. 
See, generally, CONTRACT, Vol. XII., p. 359 et seq. 
Policies of insurance.]—See INSURANCE. 

Bills of exchange, promissory notes & negotiable 
instruments.]— See BILLS OF EXCHANGE, PROMIS- 
sory Notrs, & NEGOTIABLE INSTRUMENTS, Vol. 
VI., p. 372, Nos. 2449 et seq. 

Particular contracts.|—-See TITLES passim. 


Sect. 5.—RECTIFICATION ON GROUND OF 
MISTAKE. 

See MISTAKE. 

Alteration of bills of exchange, etc., to correct 
mistake.|—See BILLS OF EXCHANGE, PROMISSORY 
Notes, & N&GoOTIABLE INSTRUMENTS, Vol. VI., 
p. 378, Nos. 2486 ef seq. 


Sict. 6.—CANCELLATION. 

See, generally, Part 1., Sect. 10. 

Bills of exchange.|— See BiLts oF EXCHANGE, 
PrRomMIssoRY Notes, & NEGOTIABLE INSTRUMENTS, 
Vol. V1., p. 369. 

Bills of sale.]-—Sec Bruus or Sak, Vol. VII., 
pp. 105 et sey. 

See, further, Titles passim. 

Grounds for—Misrepresentation é& fraud.]—See 
MISREPRESENTATION & FRAUD. 

——— Mistake.|—Sce MISTAKE. 
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Part Ill—lInterpretation of Deeds and Non-Testamentary 
Instruments. 


SictT. 1.—IN GENERAL. 


Bonds.|—-See Bonps, Vol. VII., pp. 182-191, 
Nos. 199-303. 

Contracts—-Where conflict of laws.|—See Con- 
Fuict oF Laws, Vol. XI., pp. 394-399, Nos. 673- 
707. 

567. General rule— Ambiguous instrument.]— 
In ambiguous contracts the domicil of the parties, 
the place of execution, the purpose & the various 
provisions & expressions of the instrument are 
material to be considered in the construction.— 
LANSDOWNE v. LANSDOWNE (1820), 2 Bli. 60; 
4 KB. R. 250, H. LL. 

Annotations :—Refd. v. Cope (184), 15 Sim. 118. 


Cope »v. 
Mentd. Noel v. Rochfort (1836), 10 Bli. N. S. 483; Bourne 
v. Hartley, Bourne v. Mahan (1854), 2 Eq. Rep. 910. 


568. —— .J|—It may be a legitimate mode 
of determining the meaning of a doubtful document, 
to place those who have to expound it in the situa- 
tion of those who made it, & so, perhaps, history 
may be referred to, to show what facts existed 
bringing about a statute, & what matters influenced 
men’s minds when it was made (BRAMWELL, B.).— 
A.-G. v. SILLEM (1864),2 H.& C.481; 10 Jur. N.S. 
262; 159 E. BR. 178; sub nom. BR. v. SILLIM, THE 
ALEXANDHA, 3 New Rep. 299; 11 L. T. 223; 
A.-G. v. SmLtemM, THE ALEXANDRA CasE, 33 
L. J. Ex. 92; 12 W. R. 257; on appeal,2 H. & C. 
581, Ex. Ch.; 10 H. L. Cas. 704, H. L. 


Annotations +—Menti. R. v. Rumble (1864), 4 F. & F. 175; 
. vw. Stephens (1866), 7 B. & S. 770; Unwin v. Clark 
(1866), 7 B. & S. 400; Waterhouse v. Gilbert (1885), 15 








PART III. SECT. 1. 


e. Deed incorporated 
—IJntereds of non-partice affected. }— 


1 A deed made between two public 
: bodies & incorporated in a local Act 
tn Local Act , of Parliament, where interests outside 
. those of the contracting parties are | 


concerned, should be narrowly scruti- 
| nised & strictly construed.—MIRAMAR 
| CORPN. |v, R. (1909), 28 N. Z L. R. 
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Darlow v. Shuttleworth, [1902] 1 K. B. 
721; R. v. West Riding of Yorkshire County Council, 
1906] 2 K. B. 676; National Telephone Co. v. Postmaster- 

eneral, [1913] 2 K. B. 614. 

569. What matters are to be considered — Not 
nature of provisions—If legal.]|—An instrument is 
to be construed without adverting to the nature 
of its provisions, if legal, or to what they would 
have been, if a particular case had been contem- 
plated.—MosLEY v. Mositey (1800), 5 Ves. 248; 
31 E. R. 570. 

570. ——— Not matters outside written agree- 
ments.|—A. agreed to take an assignment of a 
lease of a house, which was out of repair, from B., 
& by the agreement it was stipulated that all out- 
goings should be paid by B. up to Apr. 23; &, by 
an assignment indorsed on the lease, executed by 
B. but not by A., B. assigned the residue of the 
term, subject to the performance of all the cove- 
nants of the lease, which, from Apr. 22, ought to 
be observed on the part of the tenant. The lease 
contained a covenant to keep the premises in 
repair, & so to deliver them up; &, after the 
assignment, the reversioner sued B. & recovered 
for dilapidations which occurred before Apr. 22 :— 
Held: the judge could not look beyond the written 
instruments, viz. the written agreement & the 
assignment.—HAWKINS v. SHERMAN (1828), 3 
C. & P. 459, N. P. 

Annotations :-—Mentd. Jenkins v. Robertson (1853), 1 Eq. 
Rep. 123; Gooch v. Clutterbuck (1899), 68 L. J. Q. B. 808. 
571. Construction of two negatives—lIn grants.] 

—-Two negatives may be construed as a negative 

in grants (per Cur.)—DILLON v. HARPER (1703), 

1 Salk. 328; 2 Ld. Raym. 898; 91 KE. R. 290. 
572. Application of rules of grammar.] — The 

rules of grammar must give way to the rules of 

good sense, & where a reasonable interpretation of 
the whole instrument requires that grammar 
should be departed from, it must be, & constantly 
is, departed from (KNIGHT Bruck, L..J.).—Re 
NORMAN’S TRusT (1853), 3 De G. M. & G. 965; 


. B. D. 569; 
7 Mi 


1 Kq. Rep. 53; 22 L. J. Ch. 720; 21 L. T. O. S. 
st are ur. 4443; 1 W. R. 220; 438 EH. R. 378, 


Annotations :— Refd. Hall v. Robertson (1853), 2 Eq. Rep. 
15. Mentd. Pratt v. Mathew (1856), 22 Beav. 328: he 
Saunder’s Trust (1857), 3 K. & J. 152; Day v. Barnard 
(1860), 1 Drew. & Sim. 351; Clarke v. Colls (1861), 9 
H. L. Cas. 602. 

573. Words of reference.]—-There is no rule of 
law or of grammatical construction that words of 
reference in a deed such as ‘‘ the said,’’ or “ as 
aforesaid,’’ must necessarily refer to the last or 
immediate antecedent (CHANNELL, B.).---TETLEY 
v. WANLESS (1866), L. R. 2 Exch. 21; 4 H. & OC. 
613; 36 L. J. Ex. 25; 15 L. T. 255; 15 W. R. 
356 ; affd. (1867), L. R. 2 Exch. 275, Ex. Ch. 
Annotations :—Mentd. Ash v. Pouppeville (1867), L. R. 3 

Q. B. 86; Foster v. Gamgee (1876), 1 Q. B. D. 666; 

oe te. Linthorpe, Dinsdale Smelting Co. (1909), 101 


574. Deeds of compromise—Construed only as 
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PART III. SECT. 2. 

576 i. General rule.}—It is the duty 
of the judge to construe a written 
contract, & of the jury to decide upon 
surrounding facta & circumstances, if 


contract to the 
Co. v. BRaGG (191 


576 iv. 





any, to vary it.—-IVESON v. MASON 
(1862), 12 C. P. 475.—CAN. 

576 ii. --—-The question of the 
construction of a contract where it is 
unambiguous is for the judge, but 
where it is doubtful what constitutes 
the contract, this question should be 
submitted to the jury.—MacADAM v. 
ae (1904), 10 B. C. R. 358.— 


576 fii. ———.}—The meaning of the 
contract being a question for the ct. 
& not for the j it wasa fon 


on the part of the trial judge to leave 


from th 
uestion 





of 


576 v. 





v. CHOTA 

(1915), I. L. 
576 vi. 

(1828), 2 


| 


| the question of the meaning of the 
jury.— J. 
9), 53 N. 
50 D. L. R. 284.—CAN. 
-}—The question of what 
is the proper inference to be dra 
e terms of a document is a 
law.—CHOCKALINGAM 
ILLAI 0, MAYANDI CHETTIAR (1896), 
I. L. R. 19 Mad. 485.—IND. 


-]}~—The meaning of words 
in a document is a question of fact, 
though the effect of the words is a 
question of law.—Ram 
NaGPUR BANKING ASSOCN. 
R. 43 Calc. 332.—IND. 


vi. ———.}—PLucK ___v. 
Hud. & B. 1.—IJR. 


to rights in dispute—Parties not deprived of other 
rights.] —- Deeds of compromise of ascertained 
specific questions will not. be construed so as to 
deprive any party thereto of any right not then in 
dispute & not in contemplation by any of the 
parties to the deed.—CLOUTTE v. SToreEy, [1911] 
1 Ch. 18; 80 L. J. Ch. 193; 103 L. T. 617, C. A. 

Aa nctaion :—Mentd. Thompson v. Thompson, [1923] 2 Ch. 


575. Force majeure clause.|—-A force majeure 
clause should be construed in each case with a 
close attention to the words which precede or 
follow it, & with a due regard to the nature & 
general terms of the contract. The effect of the 
clause may vary with each instrument.- -LE- 


BEAUPIN v. CRISPIN, [1920] 2 K. B. 714; 89 
L. J. K. B. 1024; 124 L. T. 124; 36 T. L. R. 
739; 64 Sol. Jo. 652; 25 Com. Cas. 335. 

Annotations :—Mentd. Di Ferdinando v. Simon, Smita, 


(1920) 3 K. B. 409; S.S. Celia v. S.S. Volturno, [1921] 
2A. C. 544; He British American Continental Bank, 
Goldzieher & Penso’s Claim, [1922] 2 Ch. 575. 


Srcr. 2.—BY WHOM aa La OR 


Parcel or no parcel—Question for jury.|—Sce 
Part ITI., Sect. 10, sub-sect. 1, A., post. 

576. General rule.|]— Land cannot be appur- 
tenant to a messuage, but such word may be con- 
strued to pass the land by the intention of the 
parties. 

It is the office of judges to take & expound the 
words which common people use to express their 
meaning, according to their meaning (per Cun. ).— 
HILL v. GRANGE (1555), 1 Plowd. 104; 2 Dyer, 


130 b; 75 BK. R. 2583. 

Annotations :—-Consd. Finch'’s Case (1607), 6 Co. Rep. 63 a; 
Attoe v. Hemmings (1612), 2 Bulst. 281; Ongley »v. 
Chambers (1824), 1 Bing. 483: Doe d. Winter v. Perratt, 
Doe d. Viney v. Perratt, Doe d. Slade v. Perratt (1843), 
6 Man. & G. 314; Cuthbert v. Robinson (1882), 51 L. J. Ch. 
238. Refd. Tyrringham's Case (15384), 4 Co. Rep. 36 a; 
Wood v. Payne (1590), Cro. Kz. 186; Pain v. Malor 
(1601), Cro. Eliz. 832; Pepeys v. Creroton (1727), Gilb. 
Ch. 249; Doe d. Meyrick v. Meyrick (1832), 2 Cr. & J 
223; Hinchliffe v. Kinnoul (1838), 5 Bing. N. C. 1; 
Hopkins v. Helmore (1838), 3 Nev. & P. K. B. 453; 
Pannell v. Mill (1846), 3 C. B. 625, Waterpark v. Fonnell 
(1859), 7 W. R. 634; Fergusson vr. L. B. & S.C. a A 
(1863), 3 De G. J. & Sm. 653 ; Thomas v. Owen (1887), 20 
Q. B. D. 225; Roe ». Siddons (1888), 22 Q. B. D. 224 ; 
Schwann v. Cotton, [1916] 2 Ch. 120; Hansford v. Jago, 
(1921] 1 Ch. 322. Mentd. Anon. (1561), Ben. & D. 29, (5) 
Luttrel’s Case (1601), 4 Co. Rep. 84 b; Wade's Case (1601), 
5 Co. Rep. 114 a; Lowe’s Case (1609), 9 Co. Rep. 122 b; 
JLLofield’s Case (1612), 10 Co. Rep. 106 a; Rowles v. Mason 
(1612), 2 Brownl. 192; Clay & Barnet’s Case (1613), 
Godb. 236; Clun’s Case (1613), 10 Co. Rep. 127 a; Stuke- 
ley v. Butler (1614), Hob. 168; Crabbe v. Tooker (1627), 
Poph. 204; Banker’s Case Wag Skin. 601; Loddington 
vw. Kime (1695), 3 Lev. 43); Hockingham r. Oxenden 
a tos alk. 578; Startup v. Macdonald (1843), 6 Man. 


577. -——.|—It is very dangerous to admit the 
contents & sufficiencies of deeds to be proved by 


Oe ee eee eee 
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576 vii. l—Held: the judge, 
instead of submitting the meaning of 
the words ‘‘ mosses turbaries °’ as a 
question for the jury, ought to have 
construed them himself, & directed a 
verdict accordingly.—QUINN v. SHIELDS 
(1877), I. R. 11 C. L. 254.—IR. 


576 viii. .}—In an action for im- 
plement of a written contract, where a 
question of construction is raised, this 
question should be decided by the ct., 
before the cause is remitted to proof.— 
FRIER v. HADDINGTON (1871), 10 
Macph. (Ct. of Seas.) 118; 44 Sc. Jur. 
76.—SCO 





F. GERRITY 
8. R. 296; 


wn 





NARAIN SINGH 


576 ix. ———.}—Ransonorr & WI1ss- 
LER v. BURRELL (1897), 25 R. jae of 
Sess.) 284; 35 Sc. L. R. 229.—-SCOT. 
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Sect. 2.—By whom construed—judge or jury.] 


the testimony of witnesses, the construction of 
deeds being the office of the ct.—SuFFOLK (EARL) 
2 (1641), 3 Rep. Ch. 89; 21 E. R. 





578. } The construction of all written 
instruments belongs to the ct. alone, whose duty 


it is to construe all such instruments, as soon as 
the true meaning of the words in which they are 
couched, & the surrounding circumstances, if any, 
have been ascertained as facts by the jury; & it 
is the duty of the jury to take the construction 
from the ct. either absolutely if there be no words 
to be construed as words of art. or phrases used in 
commerce & no surrounding circumstances to be 
ascertained, or conditionally when those words or 
circumstances are necessarily referred to them 

(per CuR.).—-NEILSON v. HaRForD (1841), 8 

M. & W. 806; 1 Web. Pat. Cas. 295; 11 L. J. Ex. 

20; 15] LW. l. 1266. 

Annotations :-—Consd. Alien v. Rawson (1845), 1 C. B. 551. 
Apld. Berwick v. Horsfall (1858), 4 C. B. N. 8.450. Consd. 
Betts v. Menzies (1862), 10 H. L. Cas. 118. Folld. Hill ». 
Evans (1862), 4 De G. F. & J. 288. Consd. Peek v. North 
Staffordshire Ky. (1863), 10 H. L. Cas. 473; Lewis v. 
G. W. Ry. (1877), 47 L. J. Q. B. 131. Befd. Stead v. 
Williams (1844), 7 Man. & G. 818; Unwin v. Heath 
(1855), 5 H. L. Cas. 505; Hills v. London Gas Light Co. 
(1860), 6 H. & N. 312; Simpson v. Holliday (1865), 5 
New Rep. 340. Mentd. Cook v. Pearce (1843), 8 Q. B. 
1054: illingen v. Picken (1845), 1 C. B. 799; Beard v. 
Egerton (1849), 8 C. B. 165; Hull v. Bolland (1856), 27 
L. T. O. S. 221; Stoner v. Todd (1876), 4 Ch. D. 58; 

Kdison & Swan United Electric Light Co. v. Holland 
(1888), 4 7T. L. R. 686; Re North Western Rubber Co. & 
Hittenbach, (1908) 2 K. B. 907. 

579. \—If there is one principle more 
clearly established than another in English Law 
it is surely this: It is for the ct. to construe a 
written document. It is irrelevant & improper 
to ask what the parties, prior to the execution of 
the instrument, intended or understood (COozZENS- 
Harpy, M.H.).—LoOvELL & CnHristmas, Ln. v. 
WaLL (191]), 104 L. T. 85; 27 T. L. R. 236, 
C. A. 

Annotation :—Mentd. Slack ». Hancock (1912), 107 L. T. 14. 
580. ——.]-—The gencral rule is that the con- 

struction of a written contract is for the ct., 

except where technical terms are introduced 

(MAULE, J.).—PHILLIPS v. AFLALO (1842), 4 Man. 

& G. 846; 12L. 5.0. P. 49; 134 B. RR. 34s. 

581. —-~.J]—The construction of a specifica- 
tion, as the construction of all other written in- 
struments, belongs to the ct., but the explanation 
of the words or technical terms of art, the phrases 
used in commerce, & the proof & results of the 
processes which are described, &, in a chemical 
patent, the ascertainment of chemical equivalents, 
are matters of fact upon which evidence may be 
given, contradictory testimony may be aaduced, 
& upon which it is the province & right of a jury 
to decide.— HILL v. EVANS (1862), 4 De G. F. & J. 
288; 81 L. J. Ch. 457; 8 Jur. N. S. 525; 45 
EK. R. 1195, L. QC. 

Annotations :—Refd. Young tv. Fernie (1864), 4 Giff. 577; 
Thomson v. American Braided Wire Co. (1889), 6 RK. P. C. 
618: He GQaulard & Gibbs’ Patent (1890), 7 R. P. C. 367. 
Mentd. Hills v. Liverpool United Gaslight Co. (1862), 32 
L. J. Ch. 28; Noilson v. Betts (1871), 40 L. J. Ch. 317; 
De Vitre v. Betts (1873), L. R. 6 H. L. 319; Croysdale v. 
Fisher (1884), Griffin’s, Patent Casos 73; Lawrence +. 
Perry SH) Griffin's, Patent Cases 143; Pirrie rv. York 
Street Flax Spinning Co. (1804), 11 R.P. C, 429; Lewis 
& Stirckler’s Patont (1896), 14 R. P. C. 24; Molassine Co. 
v. Townsend (1905), 23 2. P. C. 31; Consett Industrial & 

Provident Soc. v. Consett Iron Co., (1922) 2 Ch. 135. 


a 305.—CAN. 
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685 1. Mercantile contract—Mercan- 
tile phrases.}—The construction of 4 
mercantile contract is for the ct., 
unless it contains words of a technical 
or conventional use in the trade to 
which the contract relates.—NoRD- 
HEIMER v. ROBINSON (1878), 2 A. KH. 


nn A A I 


£. Conveyance — Plan.] — Where 
conveyance describes the 
reference to a plan, the plan bec 
incorporated with the conveyance, & 
just as much part of the description 

| as if it had been drawn upon the face 


DEEDS AND OTHER INSTRUMENTS. 


582. .|—The construction of a contracts 
unless there is something peculiar to the words, by 
reason of the custom of the trade to which the 
contract relates, is for the ct.—BOWEs v. SHAND 
(1877), 2 App. Cas. 455; 46 L. J. Q. B. 561; 36 
L. T. 857 ; 25 W. R. 730; 3 Asp. M. lL. C. 461, 
H.L. 3; revsg. S. C. sub nom. SHAND v. BOWE (1877), 
2Q. B. D. 112, 0. A. 

Annotations :—Consd. Sutro v. Heilbut, Symons (1916), 86 
L. J. K. B. 330. Refd. Re Genera) Trading Co. & Van 
Stolk’s Comrs. (1911), 16 Com. Cas. 95; Re Sutro & Heilbut, 
Symons, (1917] 2 K. B. 348; Manbre Saccharine Co. v. 
Corn Products Co., [1919] 1 K. B. 198; Fisher, Reeves v. 
Armour, [1920] 2 K. B. 329; Aron v. Comptoir Wegimont, 
[1921] 3 K. B. 435; Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443. Mentd. West Ham Grdns. 
v. St. Matthew, Bethnal Green Churchwardens, etc., 
[1896] A. C. 477; Re Goodbody & Balfour & Williamson 
(1899), 5 Com. Cus. 59; Nelson v. Nelson Line (Liverpool) 
(No. 3), Ze Nelson & Nelson Line (Liverpool) (1907), 77 
L. J. K. B. 97; The Annie Johnson, The Kronprinsessan 
Margareta, (1918) P. 154; Hartley v. Hymans, (1920) 
3 K. B. 475; Taylor v. Bank of Athens, Pinnock v. Same 
(1922), 91 L. J. K. B. 776. 

583. Word upon a record— Inspection of record.] 
—The inspection of a record is within the peculiar 
province of the ct., & therefore if a doubt arise as 
to any word upon a record, the ct. & not the jury, 
must resolve that doubt.—R. v. Hucks (1816), 1 
Stark. 521, N. P. 

Annotation :—Mentd. I. v. Colclough (1882), 15 Cox, C. C. 92 


584. Mercantile contract.|—The construction of 
a mercantile contract is matter for the jury.— 
SMITH v. BLANDY (1825), Ry. & M. 257, N. P. 

585. -——- Mercantile phrases.]—Defts. wrote to 
pltfs., & offered them a” quantity of ‘ good ”’ 
barley, to which pltfs. answered that they accepted 
the offer, expecting defts. would give them ‘ fine ”’ 
barley. Defts., in reply, stated, that their letter 
contained no such expression as “‘ fine’”’ barley, & 
that therefore they declined to ship the same. In 
an action against defts. for not delivering the 
barley :—Held: it was for the jury to say whether 
the words “ good” & ‘‘ fine’’ were mercantile 
phrases, & then the ct. were to determine the 
meaning of the contract.~—-HYUTCHISON v. BOWKER 
(1839), 6 M. & W. 585; 9L. J. Ex. 24; 151 E.R. 
227. 

586. -—-— Whether made upon printed terms.]— 
The master of a steam-tug, of which defts. were 
owners, was employed by pltf. to tow his smack 
out of a harbour. In so doing the smack was 
stranded through the alleged negligence of the 
master. Pitf. had on previous occasions hired 
defts.’ steam tug, & on paying the charge had 
received a receipt, upon the back of which was 
printed a notice that defts. would not. be answer- 
able for damage occasioned by any supposed 
negligence of their servants:—AHeld: it was a 
question for the jury whether the contract was 
made on the terms printed on the back of the 
receipts.—SYMONDS v. PAIN (1861), 6 H. & N. 
709; 30 L. J. Ex. 256; 158 E. R. 293. 

Annotation :—Refd. R. v. Dennis, [1894] 2 Q. B. 458. 


587. Addition of implied term—-Whether 
dissolution of contract implied on frustration of 
adventure.|——-The question whether a term should 
be implied in the contracts providing for their 
dissolution on the ground of the frustration of 
the commercial adventure was a question of law 
for the ct.—Re CoMPTOIR COMMERCIAL ANVERSOIS 
& PoWER Son & Co., [1920] 1 K. B. 868; 89 














of the conveyance, & to determine 


a | What passes by the conveyance, the 
roperty by | description & plan alone are to be 
omes | looked at, their construction being a 


question of law.—SMITH wv. MILLIONS 
(188), 16 A. R. 140; 15 O. R. 453.-—— 
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L. J. K. B. 849; 122 L. T. 567; 36 T. L. R. 101, 
C. A. 

ion :— . Larrinaga v. Soc. Franco-Américaine 
ARNO GHON Se ie Medulle (1922), 37 T. L. R. 739. 

See, also, No. 578, ante. 

Existence of mercantile usage.|—-See Cus- 
rom & USAGE. 

588. Contract by correspondence.|—-MANTON v. 
HETHERINGTON (1843), 1 L. T. O. S. 110. 

589. .|}— Frost v. STANLEY (1846), 8 
L. T. O. S. 92, 451. 

590. —--—.]—-In an action against an auctioneer 
for selling bclow the reserved prices fixed by pltf., 
it appeared that the contract was in writing, & 
that it consisted of three letters, in the last of 
which pltf. objected to the prices suggested by 
deft. as being too low, but left it to the discretion 
of deft., hoping he would do his best :—Held: the 
construction of those letters was a question for 
the jury, & it was for them to say whether pltf. 
meant to impose pltf.’s prices as the mininium, or 
left the sale to his discretion, to sell even below 
them if he could do no better. 

It seems to me that the construction of these 
letters is a question which I must leave to the 
jury for their opinion. I am aware that there is 
a great difference of opinion as to the proper 
course on such an occasion, some thinking the 
question is one wholly for the jury, & others, that 
it is altogcther one for the judge. Here, however, 
the contract is not made up of many parts & things, 
but is in writing, & I think it is for the jury to put 
their construction on it as reasonable men, & say 
what was the truc meaning of pltf.’s letter, taken 
with the others before it (VoLLocK, C.B.).— 
CROUCH v. SOUTIIGATE (1847), 10 L. T. O. S. 250. 

591. -—-—-.]—The rule, that the construction 
of written documents constituting per se a com- 
plete contract, is for the ct., is not affected by the 
fact that they extend (as in the case of corre- 
spondence) over a considerable period of time, 
during which various circumstances may intervenc ; 
as such circumstances, however they may be 
material in regard to the performance or breach 
of the contract, cannot affect its construction. 
But the rule does not apply where the documents 
do not. contain the entire contract, so as to require 
a stamp, supposing it otherwise within the Stamp 
Act.— BEGG v. ForBES (1855), 3 C. LL. R. 336. 

592. —-—.]—C. gave T. an order to see some 
hops, which consisted of eleven pockets, & have 
a sample drawn. After some correspondence con- 
cerning them, T. wrote to C., & made an offer for 
ten pockets, which C. accepted by letter, & for- 
warded eleven pockets. Upon C. suing T. for the 
value of the hops, the judge ruled that C. & T. 
were bound by the lettere containing the offer & 
acceptance :—Held: the judge misdirected the 
jury in not leaving the whole of the facts & corre- 
spondence to them to decide what the contract. was. 

Where the contract is the result of several letters 
the effect of that contract is a question for the jury. 
The ct. cannot direct that a verdict should be 
entered for deft. on a non-suit cntered on the first 
ground that upon the correspondence & the evi- 
dence there was no contract for the sale of the 
eleven pockets of hops. That is a question for 
the jury, & what the contract was is not to be 
decided by the two letters but by the whole of the 
correspondence & the facts (PoLLocKk, C.B.).— 
CAnNDICK v. TERRY (1864), 5 New Rep. 137. 

593. Instrument wholiy in writing — Vesting of 
goods.|—In 1845 defts., commission agents in 
London, wrote to pltfs., merchants at Madras, as 
follows: ‘‘ At the request of Messrs. K. & L., of 
Glasgow, we beg to open a credit in your favour 








to the extent of £1,500, to be applied to the execu- 
tion of an order they have given you for Madras 
handkerchiefs & for cost of which, as produced, 
you draw on us at the customary date, on forward- 
ing bills of lading to our order.’”’ In consequence 
of this letter, two orders given by K. & L. were 
executed by pltfs., who forwarded the goods & 
bills of lading to defts., & they accepted & paid 
bills drawn on them in accordance with the latter. 
In Feb. 1847, K. & L. wrote to pltfs., inclosing 
patterns for a third order, & saying: ‘‘ You will 
draw for cost, & consign goods as before.” Pltfs. 
executed this order, & on Aug. 21, shipped the 
goods on account of K. & L., & sent defts. the 
invoice & bill of lading inclosed in a letter, saying : 
‘* We have as usual drawn upon you at. six months 
for the equivalent of the amount of invoice.” 
The bill of lading stated the goods to have been 
‘* shipped by pltifs., & to be deliverable to defts. 
or their assigns, on payment of freight.”’ The 
invoice stated, that the goods were ‘‘ consigned to 
defts. on account & risk of K. & L.” The letter 
containing the bill of lading & invoice was reccived 
by defts. on Aug. 26, & the goods arrived in 
London on Oct. 21. On the same day, pltfs.’ 
agent received a bill drawn against the goods, & 
caused it to be presented to defts. for acceptance, 
but they refused to accept it. On Oct. 27, K. & L. 
stopped payment. The goods were received by 
defts. under the bill of lading, & sold, & the pro- 
ceeds retained by them. On Mar. 4, 1848, pltfs. 
gave defts. notice that they claimed to stop the 
goods .in trunsilu, defts. having refused to accept 
the bills, & pltts. subsequently brought an action 
to recover the proceeds of the sale as money 
received for their use :—Held: it was a question 
for the judge, & not for the jury, to decide whether, 
under the circumstances, the property in the goods 
vested absolutely in K. & I., or merely con- 
ditionally on the acceptance of the bill by defts.— 
Kry v. Coreswortn (1852), 7 Mxch. 595; 22 
L. J. Wx. 4; 191. T. 0.8. 1453; 155 BK. R. 1085. 


Annotations :-—Refd. Joyce v. Swann (1864), 17 ©. B. N.S. 
84; Kalk v. Fictcher (1865), 18 ©. B. N.S. 403.  Mentd. 
Sheridan v. New Quay Co. (1858), 4 C. B. N.S. 618; 
Shepherd v. Harrison (1869), 17 W. R. 6093; Torrance v. 
Bank of British North Amcrica (1873), L. R. 5 P.O, 246. 





594. Grant.| — WILLIAMs v. JAMES, No. 
1032. post. 
595. —-—— Repudiation of contract.}—As_ the 


question in this case as to the breach of the contract 
sued upon going to the root thereof so as to entitle 
resp. to repudiate it depended upon the construc- 
tion of a written document, the judge was right 
in deciding it himself, & a finding of the jury on 
the point was not necessary.—CGEorGE D. EMERY 
Co. v. WELLS, [1906] A. C. 515; 75 lL. J. P. C. 
104; 95 L. T. 589, P. C. 

Annotation :—Consd. Re Rubel Bronze & Metal Co. & Vos, 

11918] 1K. B. 315. 

596. Technical or scientific 
PHILLIPS v. AFLALO, No. 580, ante. 

507. .}—A jury may in some instances 
find the meaning of technical words.—SIMPSON v. 
MARGITSON (1847), 11 Q. B. 23; 17 L. J. Q. B. 81; 
12 Jur. 155; 116 E. R. 383. 

Annotations :—Consd. Bruner v. Moore, [1904] 1 Ch. 

Refd. Hutton v. Brown (1881), 45 L. T, 343. Mentd. 

Marsh v. Higgins (1850), 9 C. 3B. 551; Yangtsze Insc. 


eeecch: v. Indemnity Mutual Marine Assce., [1908] 2 K. B. 


598. ———,1—Where the meaning of a docu- 
ment depends upon its terms & not on matters 
of fact dehors the document, the question will be 
for the judge, even although the terms are technical 
or scientific. But where an ambiguity is raised 
by evidence dehors the document, which is plain 
upon the face of it, the ambiguity being as to a 





term.|— 








305. 
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Sect. 2.—By whom construed—judge or jury. Sect.3: 
Sub-sects. 1 & 2.) : 


term which imports one thing in a scientific sense, 

& another in a commercial sense :—Qu.: whether 

it is for the judge or the jury.— HIL1s v. LONDON 

Gas-Licut Co. (1857), 27 L. J. Ex. 60. 

569, ———- ——-—.]— Hitz v. Evans, No. 581, ante. 

600. ———- -——.|—-BowrEs v. SHAND, No. 582, 
ante. 

601. ——- ———.]|—_RosBry v. ARNOLD (1898), 
14 T. L. R. 220, O. A. 

602. Patent ambiguity.|—HiLts v. LONDON 
Gas-Licut Co., No. 598, ante. 

6038. ——-- Latent ambiguity—Question of evi- 
dence.|—In a ‘‘sett,’”’ or lease, of a mine, the 
boundary line was thus described, ‘‘ a line drawn 
from J. V.’s house,’ to a bound-stone ; & in the 
description of the parcels in the lease, it was said, 
‘which premises are particularly described by the 
map on the back of this sett.’’ On this map the 
boundary line appeared to be drawn from the 
north-east corner of the house. The position of 
the house itself was incorrectly represented on the 
map :—Held:; the judge was bound to look to 
the map as forming part of the deed, & (diss. 
Lorpd WESTBURY) to tell the jury that the line 
was to be drawn as marked on the map. 

In this case, it being ascertained that the house 
itself was incorrectly laid down in the map, it was 
impossible to know by an examination of the 
deeds, or by their construction alone, from what 
corner of the house the bounda:y line was to be 
drawn; that consequently there was a latent 
ambiguity, which was to be determined by evidence, 
& was not dependent on construction (LORD WEST- 
Bury, 1..J.).—LYLE v. RICHARDS (1866), L. Hl. 1 
Hi: L. 222; 35 1. J. Q. B. 214; 15 L. T. 1; 30 
J.P. 659; 12 Jur. N.S. 047, H. L. 

604. Contract not wholly in writing.])—In an 
action for money had & received, by an allottee 
of railway scrip, for the recovery of his deposit on 
the abandonment of the scheme, it appeared that 
the deposit was paid into one of the banks men- 
tioned in the aa eae of the co., on account. of 
the co. & to their credit, deft. being a member of 
the managing & also of the provisional committee, 
& upon applin. by pltf. for a return of his deposit, 
he received from the attorney of the co. an answer, 
to the effect that arrangements for that purpose 
were being made :—Held: as the evidence in the 
case did not depend altogether upon written 
instruments, but upon other matters of fact, it 
was # question for the jury, & not for the judge, 
what was the contract between the parties.— 
MoorE v. GARwoon (1849), 4 Exch. 681; 19 
L. J. Ex. 15; 14 L. T. O. S. 224; 154 E.R. 
1388, Ex. Ch. 

Annotations :--—Consd. Foster »v. Mentor Life Assce. (1854), 
3 Kk. & B. 48. Mentd. Hudspeth v. Yarnold (1850), 9 
C. B. 625; Ward v. Londesborough (1852), 12 C. B. 252; 
Hegarty v. Milne (1854), 14 C. B. 627. 

605. -|—BraG v. ForBEs, No. 591, ante. 

606. ---—.]—-C. made a written proposal to D., 
deft., for the exchange to him of a new engine for 
an old one, with £10 & a ton of iron. D. after- 
wards verbally assented to these terms, with the 
exception of the ton of iron, & in the course of the 
conversation, advised C. to remove the fittings at 
once, & subsequently told him that he could not. 
allow the engine to remain on his premises beyond 
quarter-day. Before quarter-day, C. sold the old 
engine to pitf., but deft. refused to let pltf. have 
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departs from what appears on the face 
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| of the instrument to be the intention 


6121. General rule.)—-Equity, in con- 





proposal had not been accepted simpliciter, the 
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DEEDS AND OTHER INSTRUMENTS. 


it, alleging that the bargain was, as the written 
propgsal rather imported, that it was not to be 
removed until the new engine was completely 
fitted up, & that this had not been done. In an 
action against D. for conversion of the old engine, 
the judge told the jury that it was for them to 
consider, under all the circumstances, whether or 
not the contract between C. & D. was for an im- 
mediate transfer of the old engine, & if so, to find 
for pltf., which they did :—Held: as the written 


real contract was by parol, & the direction was 
right.—_STONES v. DOWLER (1860), 29 L. J. Ex. 
122, Ex. Ch. 

607. .|—Boitckow v. Seymour, No. 1481, 





st. 

608. Ambiguous memorandum—Agreement not 
to prosecute—Construction with reference to pre- 
vious conversation.]—Deft.’s name was forged by 
one J. to a joint & several promissory note for £20, 
dated Nov. 7, 1869, & purporting to be made in 
favour of pltf., by deft. & J. While the note was 
current deft. signed the following memorandum, 
in order to prevent the prosecution of the forger, 
at the same time denying that the signature to the 
note was his or written by his authority: ‘‘ I hold 
myself responsible for a bill dated Nov. 7, 1869, 
for £20, bearing my signature & J.’s in favour of 
B. (pltf.).’? At the trial of an action against deft. 
on the note, the judge ruled that. this memorandum 
was a ratification, & directed the jury that the 
only question for them was, whether deft. signed 
it. It being admitted that he did, a verdict was 
entered for pltf.:—Held: a misdirection. 

Semble: the memorandum being ambiguous in 
its terms, it should have been left to the jury to 


{ 
\ ® ° LJ 
| say what its real meaning was when looked at in 


connection with the circumstances under which 
it was signed.—Brook v. HooKx (1871), L. R. 6 
Exch. 89; 401. J. Ex. 50; 24 L. T. 343; 19 W. R. 


| 608. 
| Annotations :—-Refd. Brodic ». Brodie, [1917] P. 271. Mentd. 


Bolton Partners v. Lambert (1889), 41 Ch. D. 295; Jones 

| y. Merioneth Permanent Benefit Bldg. Soc., [1891j 2 Ch. 

587; Marsh v. Joseph (1896), 66 L. J. Ch. 128. 

609. Whether writing meant as_ contract.|— 
CLEVER v. KIRKMAN, No. 1447, post. 

610. Last instrument—-Parol evidence of con- 
tents.]—Where a written instrument has been lost, 
& parol evidence of its contents has been received, 
its construction is still for the ct., & not for the 
jury.— BERWICK v. HORSFALL (1858), 4 C. B. N.S. 
450; 27 L. J.C. P. 193; 31 L. T. O. 8.117; 22 
J.P. 659; 4 Jur. N. S. 615; 6 W.R. 471; 140 
kK. R. 1160. 

611. Obscurity of handwriting.]— A question 
arising at Nisi Prius. from the obscurity of the 
handwriting, what the words of a written instru- 
ment produced in evidence really were, the Lord 
Chief Justice decided it, & refused to have it put 
to the jury.— REMON v. HaywaRpD (1835), 2 Ad. 
& El. 666; 111 E. R. 256. 

Annotations :—Mentd. Doe d. Marlow v. Wiggins (1843), 4 

Q. B. 367; Bartiett v. Dimond (1845), 14 M. & W. 49. 


Secr. 8.—RULES OF CONSTRUCTION. 
SUB-sEcT. 1.—SAME IN EQUITY AS AT Law. 


612. General rule.J]—In construing agreements, 
I know no difference between a ct. of law & a ct. 


' Of equity (LORD MANSFIELD, C.J.).—HOTHAM v. 





of the perce: unless contrary to some 
rincipie of law.— PENTLAND tv. STOKES 
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cg Co. (1779), 1 Doug. K. B. 272; 99 
R. 178 
Annotations :-—Moentd. Beatson v. Schank (1803), 2 East, 

233; Thomson v. Brown (1817), 1 Moore, C. 358 ; 

Cordwent v. Hunt (1818), 8 Taunt. 596. 

613. .J—A legal instrument is not to be 
construed by the acts of the parties. 

It is truly said, the construction of covenants is 
the same in equity as at law. But though the 
construction is the same, it is most certain, the 
performance may differ in the one ct. from what 
it is in the other. At law a covenant must be 
strictly & literally performed. In equity it must 
be really & substantially performed according to 
the truc intent & meaning of the parties, so far 
as circumstances wili admit (ARDEN, M.R.).— 
EATON v. Lyon (1798), 3 Ves. 690; 30 HK. R. 1223. 


Annotations Cons. Doe d. Jerscy v. Smith (1819), 1 
Brod. & Bing. 97; Maxwell v. Ward (1824), M Mle, 458. 
Refd. Davis 0. "West (1806), 12 Ves. 475; Sanders v. Pope 
(1806), 12 Ves. 28%; Reynolds v. Pitt (1812), 19 Ves. 
134; Howard v. Fanshawe (1895), 64 L. J. Ch. 666. 

614. .]—As to liens on the goods of one 
man in the possession of another, I know of no 
difference between the rules of decision in cts. of 
law, & in cts. of equity (GRANT, M.R.).—GLaD- 
ile v. BIRLEY (1817), 2 Mer. 401; 35 EH. R. 
Annotations :-—Refd. Giles v. oo (1832), 6 BI. Ne S. BAe 

Mentd. Belcher v. Capper ane 4 Man. & GQ. 

Pearson v. Goschen (1864), i C. Ss. 352 : Gead “v. 

ae: L. R. 6 Q. B. 522; Melon & wanes. Fieming 

(1871), L. R. 2 Sc. & Div. 128. 


615. -|—The construction of a written 
instrument is the same in equity as at law.—BALL 
v. STORIE (1823), 1 Sim. & St. 210; 1L. J. O.S. Ch. 
214; 57 E.R. 84. 

Annotations :—Mentd. Milltown +. Stewart (1837), 8 Sim. 

371; Parsons v. Bignold (1843), 7 Jur. 591. 

616. .|—Action on a promissory note. 
Plea on equitable grounds, that deft. made the 
notes jointly with J. 
as surety for J., & that the notes were delivered to 
pltf..& taken by him on an agreement between 
them that deft. should be liable as oa only, 
& with notice that he was surety only, & that 
afterwards pltf., without deft.’s consent, gave 
time to J., but for which he might have obtained 
payment. On demurrer:—Held: though the 
absolute written contract between deft. & plté. 
contained in the note could not be varied by 
parol in equity any more than at law, yet an 
equity arose from the relation of surety & principal 
between deft. & J., & the notice thereof to pitf. 
at the time he took the note, & therefore the plea 
was good.—PooLky v. HARRADINE (1857), 7 
EK. & B. 431; 26 L. J. Q. B. 156; 28 L. T. O. S. 
aoa 3 Jur. N. S. 488; 5 W. R. 405 ; 119 EK. R. 
Annotations :—Consd. Raynor v. Fusse (1859), 28 . J. Ex. 

132 sbaoat i v. McClelland (1860), 2 429 ; 

Lawiehoe v almisley ree on T. ae Y aelicy 

Kdw ards (1864), 4 B. & S. 761 ; fewit's. Lancaster (1865), 

6 B. & S. 571; Rouse v. Bradford Banking Co., [1894] 
2 Ch. 32. Retd, Mutual Loan Fund Assocn. v. ‘Sudlow 
(1858), 5 Jur. N. 8S. 338; Taylor v. Burgess cee 

& N. 1; Re Davies & Tro ughton, Hz p. Clennell, ete, 
(Trustooe of Hackney Permanent Benefit Bldg. grat ) (1861), 

















9 


4L.T.60; Wake v. Harrop (1862),7 L.T. 9 Rogers v. 
Hadley (1863), 2H. & C. 227; Prise v. sei dan Pool, 
& C. “Oriental 


Pnancial ied & Bullock Onecena H. 
anc peilins v. Overen aamercety b 600; 


v. Pe 
ee v. Redman (1876), 1 ¢. 36; Leicestorshire 


5 
Banking Co. v. Hawkins (1900), Tid L. R. 3 


617. -]—There is no equitable conueastlae 
of an agreement distinct from its legal construc- 
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622 i. General rule. in construing 
& contract containing terms some of 
which are in writing “ & others printed 
in a common form, if there is any ' 


eres a 


bodies the 


for J.’s accommodation & | 


doubt as to the meaning of the whole 
greater weight should be 
written portion, inasmuc 


by the parties  hemmolves as beat 


tion.—Scotr v. LIvERPOOL Coren. (1858), 8 
De G. & J. 334; 28 L. J. Ch. 230; 32 L. T. 0. S. 
265; 5 Jur. N. S. 105; 7 W. R. 158; 44 E.R. 
1297, L. C. 

‘Annotations :—Mentd. Ormes v. Poe (1860), os cee 166 ; 

Russell v. Sa Da Bandeira (1862), 13 C. 

Stadhard v. Leo (1863), 3 B. & Ss. 364; Bis Ps ‘smith 
(1865), 34 Beav. 508; Re Bren rnp "& Norfolk Hotel 
Co. (1865), 35 Beav. 204; Goodycar v. Weymouth & 

egis Beare 1865), Har. oe Ruth. 67; Cooke 
v. Cooke (1867), * Hood v. N. ¥. Ry. alae 

19 W. R. 266; Watewonh o. vy. Smith (1871), L. BR. 6 (0.8 
332; Lariviere v. Morgan (1872), 7 Ch. App. 554, n.; 
Edwards v. Aberayron Mutual Ship Insce. Pace. (187 ie 
1 Q. B. D. 663; art v. Hart te ae a D. 670 
Botterill v, Ware Grdns. (1886), 2 T. 

618. .| — The soeseaction, of i ‘contract 
is clearly matter of law; & if a party acts upon 
a mistaken view of his ‘rights under a contract, 
he is no more entitled to relief in equity than he 
would be in law (LORD CHELMSFORD, C.).— 
MIDLAND GREAT WESTERN Ry. OF IRELAND v. 
JOUNSON (1858), 6 H. L. Cas. 798; 31 L. T. O. S. 
240; 4 Jur. N.S. 643; 10 H.R. 1509 ; sub nom. 
MIDLAND GREAT WESTERN Ry. oF IRELAND Co. 
v. KINDER, 6 W. R. 510, I. L. 
sa ag acs 7 santas Stanley v. Nuneaton Corpn. (1913), 


619. it seems to me to be absurd & 
ridiculous to suppose that the same words in the 
same contract should be held to have one meaning 
in a Ct. of Law & another in a Ct. of Equity 
(Lornp EsuEer, M.R.).—e 'TeRRY & WHITE'S 
CONTRACT (1886), 32 Ch. D. 14; 55 L. J. Ch. 846 ; 
564.1. T. 353; 34 W. R. 379; 2 T. L. BR. 827, C. A. 


Annotations :—Me nid. Re Aspinall & Powell’s Contract 
Seat 5 'T. L. 2. 446; Re Fawcett & Holmes’ Contract 
1889), 42 Ch. D. 150; Jacobs v. Revell, (1900) 2 Ch. Sea. 
Vowles v. Bristol, ete. Bldg. Soc. (1900), 44 Sol. Jo. 592; 
Holliwell v, Seacombe, [1906] 1 Ch. 426. 


620. --—-.]|—-An equitable estate in fee cannot 
be formally limited by deed without words of 
inheritance or their statutory equivalents. Though 
the estates are in fact only equitable, still the 
strict legal construction must be followed (Curry, 
J.).—Re WulIstToONn’s SETTLEMENT, LOVATT  v. 
WILLIAMSON, [1894] 1 Ch. 6613; 63 J. J. Ch. 278 ; 
70 L. T. 681; 42 W. R. 327; 38 Sol. Jo. 253; 


8 RR. 175. 
Ann -—Apld. Dearbere : Lotchford (1895), 72 L. T. 
Consd. /te Irwin, Irwin v. Parkes, [1904] 2 Ch. 
758. Distd. Z’c Tringham’s Trusts, Tringham v. Green- 
hill, [1904] 2 Ch. 487. xpid. & Apld. Ete Isontook ’sScttimt., 
Norrish v. Bostock, [1921] 2 Ch. 469. » Re Gillies’ 
Settimt., Archer v. Penney, [1917] 2 Ch. pela 
621. .]—I think here strict legal convey- 
ancing language has been used & it must receive 
its legal meaning (STERNDALH, M.R.).—-e Bos- 
TOCK’s SETTLEMENT, NORRISH v. Bos'rock, [1921] 
2 Ch. 469; 91 L. J. Ch. 17; 126 L. T. 145; 606 


Sol. Jo. (W. R.) 7, C. A. 











SUB-SECT. 2.—SAME FOR ALL DOCUMENTS AND 
INSTRUMENTS. 

622. General rule.]—I shall state as precisely as 
T can what I understand from the decided cases to 
be the principles on which the cts. of law act in 
construing instruments in writing, & a statute is 
an instrument in writing. In all cases the object 
is to see what is the intention expressed by the 
words used. But from the imperfection of language 
it is impossible to know what that intention is 
without inquiring further & seeing what the cir- 
cumstances were with reference to which the words 


ae ee 








ead 





suited to express their moaning.-— 
RYAN v. VERGEREON (1909), 8C. L. R. 
731.—AUS. 

g. Mercantile documents. }—The docu-. 
ment being a mercantile one, must 


iven to the 
as it em- 
age & terms saciected 
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DEEDS AND OTHER INSTRUMENTS. 


Sect. 3.—Rules of construction: Sub-sects. 2 & | SEALE-HAYNE v. JODRELL, [1891] A. C. 304, 


9 e 
emrecairemataen nme 


were used, & what was the object appearing from 
those circumstances which the person using them 

in view; for the meaning of words varies 
according to the circumstances with respect to 
which they were used. In construing written 
instruments I think the same principle applics. 

In the cases of wills testator is speaking of & con- 

cerning all his affairs, &, therefore, evidence is 

admissible to show all that he knew, & the ct. has 
to say what is the intention indicated by the words 
when used with reference to those extrinsic facts, 
for the same words used in two wills may express 
one intention when used with reference to the 
state of one testator’s affairs & family, & quite a 
different one when used with reference to the state 
of another testator’s affairs & family. In the case 
of a contract the two parties are speaking of certain 
things only, &, therefore, the admissible evidence 
is limited to those circumstances of & concerning 
which they use these words. In neither case does 
the ct. make a will or a contract such as it thinks 
testator or the parties wished to make, but declares 
what the intention indicated by the words used 
under such circumstances really is, & this, as 
applied to the construction of statutcs, is no 
new doctrine (LoRD BLACKBURN).—-RIVER WEAR 

Comis. v. ADAMSON (1877), 2 App. Cas. 743; 47 

L. J. Q. B. 193; 87 L. T. 543; 42 J. P. 2443 26 

W. BR. -217 ; 3 Asp. M. L. C. 521. Li. Tos. affg. 

(1876), 1 Q. B. D. 546, C. A.3 re sg. (1873), 29 

J. T. 530. 

Annotations :-—Consd. Buttericy Co. v. New Hucknall 
Colliery Co., (1910) A. C. 381; Hollinshead v. Hazleton, 
11916] 1 A. ©, 428; ae yee f v, Wilnot, [1916] 2 A. C. 
231. Apld. Davies ». Powell Jutiryn Steam Coal Co., 
[1927] 1 Ch. 488. Consd. G. W. Ry. & Mid. Ry. v. Bristol 
Corpn. (1918), 87 L. J. Ch, 414. Apld. ke_ Burnyeat, 
Buroyent v. Ward, [1923] 2 Ch. 52. Refd. Western 
Counties A v. Windsor & Annapolis Ry. (1882), 7 App. 
Cas. 178; Kastinan Photographic Matcrials Co. v. Comp- 
trollor-General of Patents, Designs & Trade Marks, [1898] 
A. ©. 571; A.-G. v Gas Light & Coke Co. (1902), 18 
T. L. R. 517; Metropolitan Water Board v. Now River 
Co. (1904), 20 T. L. R. 687; Badische Anilin Und Soda 
Fabrik v. Hickson, [1906] A. C. 4193 Ite Gibbs, Martin v. 
Harding, {1907} 1 Ch. 465; Jones » Hulton, (1900) 2K. B. 
444; Broken Hill Proprietary Co. v. Peninsulur & Oriental 
Steam Navigation Co., (1917) 1 K. LB. 688; Valentine v. 
Hydo, [1919] 2 Ch. 129; Hudson’s Bay Co. v. Maclay 
(1920), 36 ‘I’. L. 1k. 4693; Rhondda’s Claim, [1922] 2 A. C. 
339. Mentd. The Merle (1874), 31 L. T. 447; Eglinton 
v. Norman (1877), 46 L. J. Q. B. 557; Stoomvaart Maats- 
chappy Nederland v. Peninsular & Oriental Steam Naviga- 
tion Co. (1880), 5 App. Cas. 876; Arrow Shipping Co. v. 
fies Improvement Comrs., The Crystal, [1894] A. ©. 
608; G. N. Piece. & Brompton ae v. A.-G. (1908), 98 
I. T. 731; Jackson ». S.S. Blanche, [1908] A. C. 126; 

Nicolle v. Nicolle, [1922] 1 A. CY. 2384. 

628. —— .J—I do not know what testator 
meant except by the words he has used. For 
myself, I am prepared to look at the instrument 
such as it is; to see the language that is used 
in it; to look at the whole of the document, & 
not to part of it; & having looked at the whole 
of the document, to sce, if I can, through the 
instrument what was in the mind of the testator. 
Those are general principles for the construction 
of all instruments, & to that extent it may be said 
that they are canons of construction (LORD 
HALSBURY, C.).—Re JODRELL, JODRELL v. SEALE 
(1890), 44 Ch. D. 590; 59 L. J. Ch. 5388; 63 L. T. 


——————————— 
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15; 38 W. R. 721, C. A.3 on appeal, sub nom. | 
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be liberally construed for the purpose 
of giving effect to the intention of the 
arties.—-FANE wv. BANCROFT (1897), 
0 N. S. R. 33.—CAN. 


h. Mortgage by husband of wife's 
real property.J—In a mtge. by a 


ct. 


intgor. : 


husband of his wife’s chattels real, the 
will look at the instrument to 
ascertain the real intention of the 
whether merely to give a 
security, or also, actually change the 
proper? in the equity of redemption ; 

such intention is to be ascertained | 


H. L. 

Annotations :-—Retd. In the Goods of Ashton, [1892] P. 83; 
Re Deakin, Starkey v. Eyres, [1894] 3 Ch. 565; Ite Jeans, 
Upton v. Jeans (1895), 13 R. 627; Re Wood, Wood ». 

ood, [1902] 2 Ch. 542; Re Cozens, Miles v. Wilson, 
{1903} 1 Ch. 138; Re Corsellis, Freeborn v. Napper, [1906] 
2 Ch, 316; Re Groen, Bath v. Cannon, [1914] 1 Ch. 134; 

Winn, Burgess v. Winn (1916), 86 L. J. Ch. 124. 

Mentd. He Gue, Smith v. Gue, [1892] W. N. 132; Ke 

Lowe, Danily v. Platt (1892), 61 L. J. Ch. 415; Re Stone, 

Baker v. Stone (1895), 12 R. 415; Re Parker, Parker v. 

Osborne, [1897] 2 Ch. 208; Re De Wilton, De Wilton v. 

Montefiore, [1900] 2 Ch. 481; Re Kiddle, Gent v. Kiddle 

(1905), 92 L. T. 724; Re Helliwell, Pickles v. Helliwell, 

[1916] 2 Ch. 580. 


624. -]—This ct., as all other cts., is bound 
to take the meaning of a written document from 
its contents, & not from parol explanation. In 
considering written documents, of whatever nature 
they may be, it. is a cardinal rule, applicable to all 
cases, that no parol explanation shall be received. 
Evidence of the circumstances under which it was 
written may be given, but a parol explanation of 
the words cannot be received. There is no 
principlo more important than that to which I 
have referred. You may show that a written 
document was obtained by fraud, & then it be- 
comes mere waste paper ; or you may show that 
circumstances were agreed to be stated in the 
document & improperly left out, & these facts 
may be restored to the document itself; but you 
cannot attempt to explain the contents of a written 
document by evidence as to what the parties said 
or merely intended at the time, except it was 
reduced into writing (Dr. LUSHINGTON).—THE 
GLASGOW PACKET (1844), 2 Wm. Rob. 306; 3 
Notes of Cases, 107; 3U T. O.S. 263; 8 Jur. 674. 

625. ——.|—If there is anything else in the 
will that qualifies & cuts down the meaning that 
the statute gives to such words you must take the 
whole instrument together on the _ ordinary 
principles of construction of any document what- 
ever (LORD HALSBURY, C.).—-CRUMPE v. CRUMPE, 
oe A.C. 127; 69L. J.P. C. 7; 82 L. T. 130, 
UW. 1. 

626. Policy of insurance.|-— The same rule of 
construction which applies to all other instru- 
ments applies equally to this instrument of a 
policy of insurance, v7z. that it is to be construed 
according to its sense & meaning, as collected in 
the first place from the terms used in it, which 
terms are themselves to be understood in their 
plain, ordinary, & popular sensc, unless they have 
generally in respect to the subject matter, as by 
the known usage of trade, or the like, acquired a 
peculiar sense distinct: from the popular sense of 
the same words, or unless the context evidently 

vints out that they must in the particular 
instance, & in order to effectuate the immediate 
intention of the parties to that contract, be 
understood in some other special & peculiar 
sense. The only difference between policies of 
assurance, & other instruments in this respect is, 
that the greater part of the printed language of 
them, being invariable & uniform, has acquired 
from use & practice a known & definite meaning, 
& that the words superadded in writing, subject 
indeed always to be governed in point of con- 
struction by the language & terms with which 
they are accompanied, are entitled nevertheless, 
if there should be any reasonable doubt upon the 





| 
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by apply. to the instrument the 
ordinary rules of construction, coupled 
with the presumption on which the 
ct. acts in such cases.—-M'CULLAGH v. 
aoe (1875), 9 I. R. Eq. 465.— 
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sense & meaning of the whole, to have a greater 
effect attributed to them than to the printed 
words, inasmuch as the written words are the 
immediate language & terms selected by the 
parties themselves for the expression of their 
meaning, & the printed words are a general 
formula adapted equally to their case & that of 
all other contracting parties upon similar occa- 

sions & subjects (LORD ELLENBOROUGH, C.J.).— 

ROBERTSON v. FRENCII (1803), 4 East, 180; 102 

E. R. 779. 

Annotations :—Consd. Hunter v. Leathley (1830), 10 B. & C. 
858: Carr v. Moutefiore (1864), 5 B. & S. 408; Gumin 
v. Tyrie (1864), 4 B. & S. 680; Hart v. Standard Marine 
Insce. (1889), 22 Q. B. D. 499. Apld. Glynn v. Margetson, 
(1893) A. C. 351. Consd. Sanday v. British & Forcign 
Marine Insce., (1915) 2 K. B. 781; Ke Sutro & Heilbut, 
Symons, [1917] 2 K. B. 348. Refd. Lang v. Anderdon 
(1824), 3B. & ©C.495; Alsager v. St. Katherine's Dock Co. 
(1845), 14 M. & W. 794; G.W. Ry. v. Carpalla United 
China Clay Co., [1909] 1 Ch. 218. Mentd. Wx p. Yallop 
(1808), 15 Ves. 60; Spitta o. Woodman (1810), 2 Taunt. 
416; Horneyer v. Lushington (1812), 15 Kast, 46; Pirio 
vy, Anderson (1812), 4 Taunt. 652; Gladstone v, Clay 
(1813), 1 M. & S. 418; Park v. Hummond (1816), 6 
Taunt. 495; Prouting v. Hammond (1819), 8 Taunt. 
688; Rickman v. Carstairs (1833), 5 B. & Ad. 6513 
Saqul & Lawrence v. Stearns (1910), 103 L. T. 583; Cave 
v. Horsell, [1912] 3 K. B. 533. 

627. —---.]|—— Policies of insurance are to be 
constructed according to the same rules as all 
other written contracts, namely, by ascertaining 
the intention of the parties, to be gathered in the 
first instance from the words of the instrument, 
but interpreted if necessary, by the surrounding 


circumstances.——CARR v. MONTEFIORE (1864), 5 
B. & 8S. 408; 4 New Rep. 189; 383 L. J. Q. B. 


25863; 11 1L. T. 157; 10 Jur. N.S. 1060; 12 W. R. 

870 3 2 Mar. L. Cc. 119 ; 122 Je. It. $83, Tex. Ch. 
See, generally, INSURANCE. 

628. Deed & contract.|—-The same sense is to 
be put upon the words of a contract in an instru- 
ment under seal, as would be put upon the same 
words in an instrument not under seal, for the 
same intention must be collected from the same 
words of a contract in writing, whether with or 
without a seal (LORD HLLENBOROUGH, C.J.). 

_A covenant is nothing more than an agreement, 

in construing which we have only to look to the 

fair meaning of the parties to it (BAYLEY, J.).—- 

SEDDON v. SENATE (1810), 13 East, 63; 104 E. fl. 

290. 

629. Contract & wills—Admission of extrinsic 
evidence—Distinction between two clauses of instru- 
ment—-Scope of inquiry.|—GrANT 7. GRANT (1870), 
J. It. 5 QO, P. G27 5 39 L. J. C. P, 272 ; 22 by of By 
$29; 18 W. Rt. 951, Kx. Ch. 

Annotations :—Distd. He Taylor, Cloak v. Hammond (1886), 
34 Ch. D. 255. Consd. G. W. Ry. & Mid. Ry. ». Bristol 
Corpn. (1918), 87 L. J. Ch. 414. Refd. Jn the Goods of 
O’Reilly (1873), 43 L. J. P. 53; Sherratt v. Mountford 
(1873), &8 Ch. App. 928 ; Merrill v. Morton (1881), 17 Ch. D. 
382; He Parker, Bentham v. Wilson (1881), 17 Ch. D. 
262; In the Goods of Ashton, (1892) P. 83; Bank of New 
Zealand v. Simpson, [1900] A. C. 182; Charrington v. 
Wooder, [1914] A. C. 71. Mentd. te Kilvert’s Trusts 
(1871), 7 Ch. App. 170; Re Fry’s Estate, Matthews v. 
Greenman (1874), 31 I. T. 83; Wells xv. Wells (1874), 
L. R. 18 Eq. 504; Re Gue, Smith v. Gue (1892), 36 Sol. Jo. 
69% ; Jte Green, Bath v. Cannon, (1914] 1 Ch. 134. 

630. Specification of patent.|—-The patent 
must be construed in the way in which all docu- 
ments ought to be construed, by giving the ordinary 
& natural meaning to the words used, looking at 
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633 i. 
632 i. General rule—Reasonable con- | 
| 


deed deal 
struction. }— Where an instrument is sus- 
ceptible of two meanings, one of which 
is reasonable & pro bales & the other 
altogether improbable, it ought to be 
construed in the former sense, unless 
it is clear that the other construction 
was intended.—JONES v. MCINTOSH 
(1874), 2 Pug. 343.—CAN. 


the 
it, 


OR a ee ee ee 


General rule.}—Where in a 

with real estate, there is 
power of sale given to the trustees in 
terms diseretionary merely, but where 
there is such obvious intention as to 
render a sale necessa 
urpose of the deed as disclosed in 
he ct. will construe the power 
along with the rest of the deed as being 
directory, so as to convert the property 


the instrument as a whole, & having an explana- 
tion of any technical words requiring explanation, 
& if, so construing them, I find something old 
claimed, in clear & unambiguous words, I must read 
the claim as applying to what is old, even though 
the result of such a construction, if correct, would 
be that the patent must be held invalid in an 
proceedings taken to challenge its validity. If, 
however, I find the claim fairly capable of two 
constructions, one of which might be fatal to the 
validity of the patent, as making it claim some- 
thing old, but the other of which construction 
would avoid such invalidation of the patent, I 
should certainly prefer to put, & should feel 
bound to put, such a construction upon the 
claim as would render the patent valid (Nonrrn, J.). 
—Suaa v. Bray (1881), Grilfin’s Patent Cases, 
210. 

Annotation :—Mentd. Sharp 

Patent Cases, 205. 

631. Covenant.]-—In construing a covenant in 
a lease for the purpose of ascertaining whether it 
is a covenant for perpetual renewal or not, the 
same rule of construction applies as in construing 
any other contract, & the rule is that the intention 
of the parties to the contract is to be ascertained 
from the language used.—- SWINBURNE v. MILBURN 
(1884). 53 I. J. Q. B. 226; 50 L. T. 8113 48 
J. P. 548; 32 W. R. 400, C. A. 3 reved. on other 
grounds, 9 App. Cas. 844, IT. LL. 


Annotation :—Rofd. Wynn v. Conway Corpn., [1914] 2 Ch. 
705. 


Bye-laws of corporations.|---Scec CORPORATIONS, 
Vol. XIIL., p. 333, Nos. 717 ef seq. 

Wills.|—See WILLS. 

Statutes.|—Sce STATUTES. 


Qriffin’s 





v. Brauer (1886), 


See eee empamemend 


SUB-SECT, 3.— ACCORDING TO INTENTION OF 
PARTIES. 


A. In General. 


6382. General rule—-Reasonable construction. |-— 
Tf a man will speak of the constructions of relations 
in our law, commonly when an obscure thing 
comes in construction of Jaw, men will construe 
the intent of the parties. As in obscure statutes, 
& those which admit of a double intendment, & 
not an express intention, the intents & minds of 
the makers are to be construed; & in every deed 
& condition, which are private laws between party 
& party, a reasonable & equal intention shall be 
construed, although the words sound to a contrary 
meaning (per Cur.).—-BoLD v. MOLINEUX (15337), 
1 Dyer, 14 b; 73 E. BR. 31. 

Annotations :—Consd.. Roc d. Bamford ». Hayley (1810), 
12 Kast, 464. Refd. Blamford v. Blamford (1615), 3 
Bulst. 98; : Waller v. Hanger (1615), 3 Bulst. 1. 
Mentd. Buckmere’s Caso (1609), 8 Co. Rep. 86a; Porting- 
ton’s Case (1613), 10 Co. Rep. 35a; Chaloner v. Davis 
(1697), 1 out. 565. 

633. .}—READE v. BuLLocKE (1044), 1 
Dyer, 56 b; 73 KE. R. 125. 

Annotations :—Refd. Altham’s Case (1610), 8 Co. Rep. 
150 a. Mentd. Hill v. Pilkington (1591), Cro. Eliz. 244 ; 
Lampet’s Case (1612), 10 Co. Rep. 46 b; Paradine vt. 
Jane (1647), Aleyn. 26; Reynolds v. Woolmer (1672), 
¥reem. K. B. 41; Cage v. Acton (1699), 1 Ld. Raym. 
515; Rock v. Leighton (1699), 1 Salk. 310. 
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into personalty.—LANGDON v. KORFF 
(1885), 6 N.S. W. Eq. 30; 2N. 8. W. 
W. N. 47.—AUS. 


~~ e. 





633 ii. —— .J—LuUNT v. ESTABROOKS 
(1846), 3 Kerr, 144.—-CAN. 

633 ii. a. .J—DOoOE d. CAMPRELL 2. 
Crooks (1852), 9 U. CO. R. 639.—CAN. 

633 iii. .J—A deed absolute in 
form decreed to be only a mortgage, on 


to carry out 
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Sect. 3.—Rules of construction: Sub-sect. 3, A.) 


-|—(1) Deeds shall be taken most 
beneficially for the party to whom they are made 


684. 





(STAUNFORD, J.). 


(2) A deed shall never be void where the words 
may be applied to any intent to make it good 


(STAUNFORD, J.). 


(8) Words shall be construed according to the 
intent of the parties & not otherwise (STAUN- 


FORD, J.). 


(4) Every part of the deed ought to be compared 
with the other & one entire sense made thereof 


(STAUNFORD, J.). 


(5) The nature of an habendum is to give, 
enlarge, & qualify, & the habendum here is good, 
for the thing in substance was granted in the 
J.).—THROCKMERTON Uv. 
2 Dyer, 124a; 


premises (SAUNDERS, 
Tracy (1555), 1 Plowd. 145; 
165 Kh. R. 222. 


Annotations :—As to (3) Refd. Berry v. Perry (1615), 3 
Bulst. 62; Potty v. Goddard (1662), O. 





eer aay, 





oe, 


salisfactory evidence that such was 
the intention.—HILLOCK v. FrizzLx & 
SALTER (1863), 5 All. 655.—CAN. 


633 iv. —--WIGLE v. STEWART 
(1869), 28 U C. R. 427.—CAN. 

6383 Vv. ——.J— LANG v. MATTHEWMAN 
(1871), 32 U. C. R. 126.—-CAN. 

6388 vi. -}—-It being the reason- 
able presumption from all the circum- 
Btances that this was the intention of 
the parties ; the ct. will give effect to 


that construclion.—Mason v. GreAT 
ee Ry. Co. (1871), 31 U. C. R. 








633 vil. --——-.}——BLUNT v. MARSH 
(1888), 1] Terr. L. R, 126.—-CAN. 


638 viii. -}-The intention of the 
parties to a deed is paramount & must 
overn regardless of consequences. — 
ARTHEL v, SCOTTEN (1895), 24 8. C. 1. 
867.—CAN. 


633 ix. --~-Tho nature of the 
contract, depended unon the Intentions 
of the parties as disclosed by the last 
instrument signed by them in relation 
thoereto.—-PAGNUELO v. CHOQUKTTE 
(1903), 84 8S. CG RR. 102.—CAN. 

633 x. -}—That, in order to 
ascertain the scope & cffect of the 
covenant, regard was to be had to the 
object which it was designed to accom- 

lish.—Jte ROBERTSON & Duron (3911), 
50. lL. R. 286; 200. W. R. 712; 3 
O. W. N. 431.—CAN. 

633 xi. -f—-Pltf. sold certain 
lands to defts. under agreement cf sale 
by which defts. covenanted among other 
things to “establish & maintain a 
station at the foot of M. strect. at the 
pet indicated in red on the attached 

lue print’ The letters patent in- 
corporating defts. showed they had 
no authority to establish a railway 
station. It. appeared from the blue 
print that ‘“‘ station *’ meant a railway 
station on the Grand Trunk Pao. Ky. 
No such station was established, & 
a brought action for damages for 

reach of contract:—Held: on a 
consideration of the facts & surround- 
ing circumstances, as deft. co. had 
under its charter power to procure or 
induce by contract. or otherwise the 
Grand Trunk Pac. Ry. Co. to establish 
& maintain a railway station at the 
point in question, it would appear to 
quite beyond doubt that the co. when 
entering into the covenant was relying 
entirely upon ita abilit 
the railway co. to locate its station 
there, & the parties contracted upon 
that understanding, & the covenant 
was construed in the light of the above. 
—NORQUAY v. GRAND TRUNK PaciFric 
Town & DEVELOPMENT Co., 

47; 25D. L. BR. 59.—CAN. 


ONG JAN v. QUONG 
L. R. 65.—CAN, 
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688 xii. -}~-CH 
Wo On (1922), 68 D. 


& 
IR 
33 xxi 
be 
I 
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R. 
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ee! 
27; Doed.T 


Freem. K. 
Raym. 438 ; 
v. A’Chez 
Cc. BLN. 


635. 





Bridg. 35; Fisher 
638 xiii. .}—ARUNACHELLA CHET- 
TIAR v. RAMIAH Narpu (1906), I. L. R. 
30 Mad. 109.—IND. 
633 xiv. ———.}—JANARDAN v. ANANT 
(1908), I. L. R. 32 Bom. 386.—IND. 
638 xv. ~_}+-MANGAMMA ¥v. Ra- 
ae (1914), I. L RR. 37 Mad. 480.— 














6388 xvi. -])— JAWAHIR MAL v. 
InNDoMATI (1914), I. L. R. 36 All. 
633 xvii. ——-.}—The ct. has to con- 





sicor what the contract is, which the 
partics intended to enter into; & 
where the words are short & defective, 
to presume what was the probable 
intent.—TAGGART v. TAGGART (1803), 1 
Sch. & Lef. 87.—IR. 


633 xviii. .}—A covenant by a 
lessce not to ‘‘ mortgage, sell, assign, or 
otherwise part with this present 
indenture of lease, or the premises 
hereby demised, or any part or parcel 
thereof,” is not broken by a dcposit 
of the leuse, accompanied by a letter 
of agreement that the depositee shall 
have a lien thereon ‘* by way of equit- 
able mortgage ’-—more especially, if, 
by reason of the loase also containing 
a& covenant against sub-letting, it: may 
be inferred that the primary inten- 
tion of the parties to it was to protect 
the landlord from having a new 
tenant imposed upon him.—M‘Kay v. 





M‘NALLY (1831), 4 Ir. L. Rec. 1st ser. 
438.—IR. 
6383 xix. -:-In a deed, the ex- 





tensive & ordinary signification of the 
word heirs will be limited when the 
intention of the parties to the deed is 
quite apparent.—WalLL v. WRIGHT 
(1837), 1 Dr. & Wal. 3.—IR. 


633 xx. —— .]—In a deed or will the 
word ** or”? may be construed to mean 
*&,"" *&"’ may be construed to 
mean “or,” if such a construction be 
necessary to give etfect to the intention 
of the por by whom the word is 
used.— WHITE v. SUPPLE (1842), 2 
Dr. & War. 471; 1 Con. & Law. 525. 


633 xxi. ———.}-—-HucHs v. GLENNY, 
[1842} Arm. M. & O. 387.—IR. 

633 xxii. -}~PLUNKETT v. MANB- 
FIELD (1845), 2 Jo. & Lat. 344.— IR. 


638 xxiii. ——~.}— Re Faye & IRISH 
ee ere re ConTrRact, [1918] 1 


eieemaieenemned 








688 xxiv. Re Murpoy & 
pele Ny Contract, [1919] 1 I. R. 
683 xxv. . }~Held : in the absence 


of any mention of the _ restrictive 
covenant in the agreement for dissolu- 
tion, the outgoing partner was bound 

y the covonant, unless it could be 
shown that such was not the intention 
of the parties to the deed.— WILKINSON 


6 e 

v. Clark (1876), 2 A 
v. Adams (1558), 1 Plowd. 187; 
6 Co. Rep. 38 a; Leyfield’s Case (1611), 
Counden v. Clerke (1619), Hob. 29; > 
(1625), Cro. Car. 10; Berry v. White (1662), O. Bridg. 823 
R. v. Trinity House (1662), 1 Keb. 331; 

(1665), O. Bee 122; 

Freshwater v. Eaton (1717), 1 Stra. 49 ; Sco 


1 P. Wms, 14. 
Co. 


(1743), Park. 21; 
8. 226 nig eee v. Broun (1863), 13 C. B. N.S. 
677: Malcomson v. O’Dea (1863), 10 H. L. Cas. 693: 
Hanbury v. Jenkins, [1901) 2 Ch. 401. 

Declaration of trust.|—ANoN. (1576), 


Moore, K. B. 608; 72 E. R. 790. 
Annotation :—Consd. Greenham v. Gibbeson (1834), 3 
L. J. C. P. 128. 


636. ———.] —A. 
granted & demised, & to farm let, certain lands 
to A. B. & A. her son, & to the heirs of the said A. ; 
habendum to them from the date of the same 


a 


DrEps AND OTHER [NSTRUMENTS. 


Cane BE ais. vb 
Cro. Car. 397; Foote v. Berkley (1666), O. Bridg. 
“i. Timmis 8. Redes tive cy 663 ; yrenell 


Cc. P. D. 88 


to (6 d. Lofield’s 
As tote? is 


Rep. 1064 Manw 


Generally, Mentd. Wrotesley 
Bel amy Case (1606), 

10 Co. Rep. 88 a; 
Farrington’s Case 


Lyn v. W 
Graves v. Ashenhurst iae7d), 
Lawrence v. Dodwell (1699), 1 ee 


Hunt v. Gunn (1862), 13 


by indenture covenanted, 


v. Pwrirr (1889), 7 N. Z. L. R. 342.— 

633 xxvi. ./-Where one of the 
parties to a marriage contract which 
was oxecuted in Scotland, & in the form 
of a Scotch dced, the trustees under 
it being also Scottish, was a domiciled 
Englishman :—Held: the law of Scot- 
land, in accordance with presumed 
intention of parties, & not the law of 
Engiand, must determine the con- 
struction & legal effect of the decd.— 
CORBET v. WADPELL (1879), 7 R. (Ct. 
of Sess.) 200; 17 Se L. R. 106.— 





633 xxvii. ———.]—Held: it was the 
intention of the parties as shown by 
the written portion of the charter- 
party to contract on the basis of a 
fixed number of lay-days ; & that the 
intention must prevail over the printed 
reference to the custom of the port.— 
ROWTOR 8.8. Co. v. LOVE & STEWART, 
{1916) s. C. (Hl. L.) 199.—SCOT. 

633 xxviii. .]—In terms of a part- 
nership decd of dissolution the retiring 
partner ceded all his interest in the 
partnership assets to the continuing 
peo nee in consideration of a payment 

y the latter, of the amount shown to 
be due to the retiring partner by a 
balance-sheet annoxed to the said 
deed. The continuing partner further 
undertook to discharge & indemnify 
the other against all existing & future 
debts of the firm :—Held: the general 
words of the release covered only the 
liabilities which were within the know- 
ledge of tho parties at the time, & 
that the retiring partner was liable 
for his pro rata share of a partnership 
liability not known to the partics at 
the time, nor figuring in the balance- 
sheet, & which had after the date of 
dissolution been paid by the continuing 
ae gery OFFE v. FRIEDMAN, [1909] 

e S. 775.—S. AF. 





633 xxix. ———.]—-However general 
the expressions in a contract may be 
they are restricted in interpretation to 
those matters only which the parties 
ap ear to have contemplated as their 
Oo loots in contracting, & are. not 
extended to others of which the}? do 
not appear to have thought.—SHARP’s 
ESTATE v. SOHEEPERS, [1919] C. P. D. 
26.—S. AF. 


k. —— Whether covenants depen- 
dent or independent.}—Whether cove- 
nants are independent covenants de- 
pends upon the intention of the parties, 
as far as it can be gathered from the 
wording of the covenant, & it must be 
given the greatest weight.—Mao- 
ARTHUR v. LECKIE£ (1893), 9 Man. L. R. 
110.—CAN. 


1. Document badly drawn.}~- 
Where an indenture was drawn in- 
artificially, the ct. altered a word, & 
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indenture until the end of 99 years; no livery of 
seisin was made :—Held: as livery of seisin was 
necessary to perfect the estate limited in fee, 
nothing would have passed but an estate at will, 
if the deed had stopped there: but as an estate 
for S hens was limited in the habendum, that was 
good presently by the delivery of the deed, it 
appearing to be the intention of the parties. 
Construction is always to be made so that the 
intention of the parties may take effect, if it may 
stand with the rules of law.—-BALDWIN v. MARTON, 
BALDWIN’s CASE (1589), 2 Co. Rep. 23 a; 1 And. 


223; 76 E. R. 436. 

Annotations :---Retd. Ph. 
Loddington v. Kime (1695), 3 

_ 687. -]—CLERE’S CasE (1599), as reported 

in Jenk. 260; 145 BE. R. 186. 

Annotations :—Refd. Colt & Glover v. Coven & Lichfield, 
Bp. (1617), Hob. 140; Altord’s Case (1662), O. Bridg. App. 
584; Leicester’s Case (1675), 1 Vent. 278: Orby v. 
Mohun (1706), Freem. Ch. 291; Thomlinson ». Dighton 
(1711), 10 Mod. Rep. 31; Denn d. Nowell v. Roake 
(1826), 5 B. & ©. 720. Mentd. Lovie’s Case (1613), 10 
Co. Rep. 78a; Udal v. Udal (1648), Aleyn, 81: Sacheverel 
v. Frogute (1671), 1 Vent. 148, 161; King v. Wolling 
(1672), 3 Keb. 95; Wigon v. Garret (1675), 3 Keb. 536; 
Parker vy. Kett (1701), 1 Ld. Raym. 658; Fitzgerald v. 
Fauconberge (1729), Fitz-G. 207; Maddison v. Andrew 
(1747), 1 Ves. Sen. 57; Hurst v. Winchelsea (1758), 2 
Keny. 444; Buckland v. Barton (1793), 2 Hy. BI. 136; 
Stauden v. Stauden (1795), 2 Ves. 589; Maundrell v. 
Maundroll (1805), 10 Ves. 246; Roo d. Berkeley v. York, 
Archbp. (1805), 6 Kast, $6: Morgan d. Surman v. Surman 
(1808), 1 ‘Taunt. 289; Langley v. Sneyd (1822), 7 Moore, 
C. P. 165; Denn d. Nowell v. Roake oes 6 Bing. 475; 
Doe d. Caldecott v. Johnson (1844), 7 Man. & G. 1047; 
Logan v. Bell (1845), 1 C. B. 872. 


688. 
of the construction of deeds are founded in law, 





v. Piat (1671),2 Keb. 865; 
Lev. 431. 











reason & common sense; that they shall operate | 


according to the intention of the parties, if by law 
they may; & if they cannot operate in one form 
they shall operate in that, which by law will 
effectuate the intention (LORD MANSFIELD, O.J se 
—GoopTiITLE d. Epwarps v. Baruey (1777), 2 
Cowp. 597; 98 BE. R. 1260. 
Annotations :—Consd. Roe d. Berkeley v. York, Archbp. 
(1805), 6 East, 86. Refd. Corp. v. Corp (1793), 1 Phillim. 


11, n. Mentd. Halford v. Dillon (1820), 2 Brod. & Bing. 
12; Right d. Jefferys v. Bucknell (1831), 2 B. & Ad. 278. 


639. -|-——- GIBSON v. MINET (1791), 2 Bro. 
Parl. Cas. 48; 1 Hy. Bl. 569; 1 E. R. 784; 
affg. S. O. sub nom. MINET v. GIBSON (1789), 3 
Term Rep. 481. 

Annotations :—Refd. Master v. Miller (1791), 4 Term Rep. 
320; Vagliano v. Bank of England (1889), 23 Q. B. D. 
243. Mentd. Bishop v. Hayward (1791), 4 Term Rep. 
470; Bennett v. Farnell oar 1 Camp. Addenda 180 ce; 
&z p. Royal Bank of Scotland (1815), 19 Ves. 310 ; Stone 
v. Marsh (1827), 6 B. & C. 551; Re Jones, Ex p. Jones 
(1833), 3 Deac. & Ch. 525; Taylor v. Mosely 1833), 6 
C. & P. 273; Saunderson v. hie (1839), 5 Bing. N. C. 
425; Beeman v. Duck (1843), 11 M. & W. 251; White 
v. Spettigue (1845), 13 M. & W. 603; Hower v. Allan 

(1863), 2 H. & C. 688; Ashpitel v, Bryan (1864), 5 B. & S. 

723; Re Harris (1864), 13 W. R. 275; Sewell v. Burdick 

p84) A ie Cas. 74; Chamberlain v. Young, (1893) 


640. -]——-I conceive that all deeds are to 
be construed, not only strictl according to their 
words, but, so far as is possible without infringing 
any rule of law, in such a way as to effectuate the 
intention of the parties (PEARSON, J.).—HILBERS 








ee + en eee 


construed the residue according to the 
hecessary intention of the parties.— | 
WELSHMAN v. KOBERTSON (1875), 1 
V. L. R. 124.—AUS. 

m. Mutual mistake may be 
tgnored.}—The parties to a contract 
may ignore a mutual mistake & carry 
out their agreement according to their 
real intention.—JOHNSON v. CARLIN 
(1914), 20 B. C. R. 520.—CAN. 

a. Exclusion of rule—Legal effect 
binding.}—Held: deft. had discharged 
the mee: & bill of sale, & it was imma- 
terial that he had no intention of doing 





0 








transaction, 
title which it p 
not merely what 


-|— The rules laid down in respect || 


——— 


so, or that he was ignorant of the 
legal effect of his act.-—-May v. SIEVE- 
WRIGHT (1893), (1825-1897), N. B. Dig. 
314.—CAN, 


: -}—A 

for no consideration but which pur- 
ported to convey title & which was not 

tended by both the parties to be 
mere sham, will, if it is known to the 
grantee & partially acted upon, & if 
the grantor knew the nature of the 
operate 
orts to convey & 
e grantor intended 


v. PARKINSON (1883), 25 Ch. D. 200; 49 L. T. 

502; 32 W. R. 315. 

Annotations :—Mentd. Re Anstis, Chetwynd v. 
Morgan v. Chetwynd (1886), 31 Ch. D. 596; Mills v. 
(1887), 37 Ch. D. 153; Dunsany’s Settimt., Nott v. 
Dunsany, [1906] 1 Ch. 578; Re BE. D. S., [1914] 1 Ch. 618. 
641. -|—Deeds shall be construed so as to 

effectuate the intention for which they were 

ae (1589), Cro. Eliz. 1683; 738 EB. R. 

421. 

642. ——.] — Hrewer v. Parnrer (1612), 1 
Bulst. 174; 80 E. R. 864. 

643. -]— It is the office of every intcr- 
preter in all cases, as well divine as humane, to 
find the true intent & meaning of the parties, if 
by any way this may be, & when this is once found 
out, then he ought so to marshal the business, 
that he swerve not from the rules of law (COOKE, 
C.J.).— BERRY v. Perry (1616), 3 Bulst. 62 ; 
81 EK. R. 54; affd. sub nom. PERRY v. BERRY 
(1617), 3 Bulst. 69, Ex. Ch. 


Annotations :—-Mentd. Klictson v. Cummins (1740), 2 
1144; Winter v. White (1819), 3 Moore, C. P. 674. 


644, ——.|—TRENCHARD v. Hoskins, No. 716, 
post. ; 
645. -———_.] —- BEck’s Casr (1630), Litt. 344; 


124 EK. R. 277. 
Annotations :—Refd. Fisher v. Wigg (1699), 1 Ld. Raym. 


Morgan, 
ox 








Stra. 


622. Mentd. Luddington v. Kime (1697), 1 Ld. Ra m. 
203; Scattergood », Kdgo (1699), 12 Mod. Rep. 278; 
ldle v. Cooke (1705), 2 Ld. Raym. 1144; Tapner d. 


Peckham v. Merlott (1730), Willes, 177; Doe d. Whayman 
v. Chaplin (1810), 3 Taunt. 120. 


646. —-—-.]—Judges are to make such exposi- 
tion of deeds, as that the meaning of the parties 
may take effect (BARKLEY, J.).—BLAND’s CASE 
(1632), Godb. 448; 78 K. R. 263. 

647. ~.J-—All deeds ought. to be construed 
according to the intention of the parties.—HEnr- 
RING v. BROWN (1688), as reported in Carth. 22 ; 
90 le. WR. 618, Ex. Ch. 

Annotation :—Refd. Tyrrell v. Marsh (1825), 3 Bing. 31. 

648. -}|—OrBY v. Mouun (1706), Freem. 
Ch. 291; Gilb. Ch. 453; Prec. Ch. 257; 3 Rep. Ch. 
102; 2 Vern. 531, 542; 22 K. R. 1218. 
Annotations :—-Mentd. Evelyn v. Evelyn (1731), 2 P. Wms. 

659; Harvey v. Harvey (1739), Barn. Ch. 103; Taylor d. 

Atkyns v. Horde (1757), 1 Keny. 143; Doe d. Douglas v. 

Lock (1835), 2 Ac. & Ki. 705; Doe d. Biddulph v. Hole 

(1850), 15 Q. B. $28. 

649. -——-.]—-A_ conveyance cannot operate by 
way of covenant to stand seised, where the intent 
of the party who conveys appears to be contrary 
to such a construction.—Daw v. NEWBOROUGH 
(J716), 1 Com. 242; 92 E.R. 1053. : 

650. -——.]—It. is a known maxim in law, that 
Benigne faciendae sunt interpretutiones chartarum 
ul res magis valeat quam pereat. ‘There is another 
that Verba initentioni et non e contra debent in- 
servire. The construction of deeds ought to be 
favourable, & as near to the apparent intent of 
the parties as possibly may be & as the law will 
permit. Too much regard is not to be had to the 
natural & proper signification of words & sentences 
to prevent the simple intention of the parties from 
taking effect (WILLES, C.J.).—PAKKHURST  v. 
SmMiTH (1742), Willes, 327; 125 HK. R. 11975; sub 

— THATHAMMAL v. PE- 
KUABAME PiLLAT (L908), 1. L. It. 32 Mad. 
325.—IND. 


p. ——.Jj—Held: although A. 
& B. only intended to bind them- 
selves during the existence of the 
mtge. to the bank they were liable 
under their letter so long as it remained 
uurecalled & the vessel was in fact 
mortgaged to any one.——-BRITTANIA 
STEAMSHIP INSURANCE ASSOON., LTD. 
vo. DuFF (1909), S. O. 1261 ; 46 8..L. R. 
| 894; 280. L. T. 193.—SOOT. 
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‘ect. 3.— Rules of construction: Sub-sect. 8, A.] 


om. SMITH v. PAcKHURST, 3 Atk. 185, H. L.; 
Jfg. 8. O. sub nom. SmitH d. DorMER v. PARK- 
“URST (1740), 7 Mod. Rep. 366. 





4nnotations :—Consd. Cholmondeley v. Clinton (1 820), 
2 Jac. & W. 1. Apld. Colmore v. T ar i828), 
Y.& J. eon: : Ford v. Beech (1848), 11 Q. B. Rita. 


Burton Barclay (1831),9 L. J. O. S. C. P. ost: 2 aed 

v. Mill (1846). 3 ¢ B. 625; Beaumont v. Salisbury (i733) 
34 L. T. O. 8. 166. Mentd. Pomfret v. Windsor 1752), 
2 Ves. Sen. 472; Garth v. monee 1753), 3 Atk. 751; 
Doe d. Atk v. Horde (1777), 2 ‘OwD. 689; Doe d. 
Foster v. Williams (17 a) 2 Cowp. 621: Doe d. Jones v. 
Jones (1823), 1 B. & C. 238; Doe d. Henry v. Gustard 
(1842), 4 Man. & G. 987. 


651. -|—In doubtful cases where the 
darties express themselves inaccurately, the cts. 
will expound their contracts according to_ their 
ntention. It is a maxim in law so to judge of 
sontracts as to prevent a multiplicity of action 
‘BULLER, J.).—-SMITH v. MAPLEBACK (1786), 1 
Term Rep. 441; 99 E. R. 1186. 


Annotations :-—Refd. Ford v. ear (1848), 11 Q. B. 852. 
Mentd. R. ». Fauntleroy (tees? Bing. 413; Preece ». 
Corrie (1828), 5 Bing. 24; Doe d. Courtall v. Coon 
(1829), 9 B. & OC. 288; Pollock 9. Stacey (1847), 9Q.B 
1033; Charles v. Alton aoe a Cc. L. kh. 


652. .|—The ct. will construc a er 
according to the intent of the parties, though the 
iteral expression be otherwise.—WoOODCOCK v. 
Ai i (DUKE) (1792), 8 Bro. C. C. 569; 29 E. Kt. 
70 C. 


Annotations :—Consd. Bulmer v. Jay (1830), 4 Sim. 48; 
Jeyes v. Savage (1875), 10 Ch. App. 555. Refd. lfope v. 
Cliitden (1801), 6 Ves. 499; Powis v. Burdet. (1804), 9 
Ves. 428 ; Schenck v. Legh ( 1804), 9 Ves. 300; Howgrave 
v. Cartior eae 3 Ves. & B. 79; Spencer v. uencer 
(1836), 5 L. J. Ch. 310; Whatford v. Moore (1837), 3 
My. & Cr. 270; Woodhouse v. Woodhouse real) 5 Jur. 
aed Bythosea v. Bythesca (1854), 23 L. J. Ch. 1004; 

opp Wood (1860), 28 Beav. 53; Currie v. Tnekine 
f ee 4 Do G@. J. & Sm. 245; Re Watson's Trusts (1870), 
. Ch. 770; Day v. Radcliffe (1876), 3 Ch. D. 6543 

Re Bail: Slattery ». Ball (1887), 36 Ch. D. 508; Fe Hamict, 

Stephen ® Cunningham (1888), 38 Ch. D. 183. Ment d. 

Driver v. Frank (1814), 3M. & S. 25: Maitland v. Chalice 

(1822), 6 Madd. 243; Fry » Sherborne (1829), 3 Sim. 

243; Evane v. Scott "(1847), 1H. T.. Cas. 43; Jeffery v. 

Jeffery (1849), 17 Sim. 26; Baile wv. Jackson (1853), 

1 Sm. & G. 175; Jackson v. ava (1864). 4 New Rep. 

136; Whitman vy. Aitken (1866), L. Ik. 2 Eq. 414; de 

Orlebar’s Scttlint. Trusts (1875), . R. 20 Kq. 711; 

Treharne v. Layton (1875), lL. R. 10 Q. B. 459. 


653. -]—(1) In the construction of agree- 
nents & covenants the intention of the partics 

8 principally to be attended to (BULLER, J.). 

(2) We do not do justice to the parties unless 
we look to the whole deed, & infer from that their 
real intention (BULLER. J. 

(3) It is certainly true that the words of a 
covenant are to be taken most strongly against 
the covenantor, but that must be qualified by the 
observation that a due regard must be paid to 
the intention of the parties as collected from the 
whole context of the instrument (Lorp Epon, 
D.3.).——BROWNING v. WRIGHT (1799), 2 Bos. & P. 
13; 126 HE. R. 1128. 


Undslations :— As to (1) Consd. Foord v. Wilson (1818), 8 
Taunt. 543. Refd. Howell v. Richards (1809), 11 East, 
633; Barton v. re eralid (1812), 15 East, 530; Milner 
v. Horton (1824), M‘Cle. 647. 48 to (3) Consd. Hesse v. 
Stevenson (1803), 3 Hos. & BP. 565; Sick 











(1817), 6 M. & S. 9. Refd. Nind v. Marshall (1819), 1 
Brod. & Bing. 319; Saward v. Anstey 41820), 10 Moore, 
C. P. 55; Smith v. Compton (1832) Ad. 189; 
Teulon v. Curtis (1832), You. 610; Stannard v. Forbes 
RYets d. & El. 572; Young v. Raincock aeeat 
70. S18: Generall Refd. Farrall v. Hilditch (1859), 
98 L. J. C. P. 221. entd. Budd v. Fairmaner (1831), 
8 Bing. 48; iphacuesay v. Wood (1864), 5 B. & S. 325; 


David" v. Sabin, [1893] 1 Ch. 523. 

654. -]}—The rulo’to be collected from all 
vyhe cases is, that the intention of the parties, as 
Jeclared by the words of the instrument, must 
sovern the construction (LORD ELLENBOROUGH, 





emore v. catoree 


DEEDS AND OTHER INSTRUMENTS. 


O.J.).—-PooLE v. BENTLEY (1810), 12 Hast, 168 ; 


104 E. R. 66. 

Annotations :-—Consd. Pinero v. Judson (1829), 6 Bing. 206. 
Refd. Doe d. Pearson v. Ries (1832), 8 Bing. 178; Warman 
». Faithfull (1834), 5 B. & Ad. 1042; Chapman v. Bluck 
(1838), 4 Bing N.C. 187; Doed. Morgan v. Peowell Sarr 
7 Man. & G. 980; Stratton v. Pettit (1855), 16 C. B. 
Mentd. Tempest v. Rawling (1810), 13 East, 18 ; Doe aa 
Walker v. Groves (1812), 15 East, 244. 


655. .}— SEDDON v. SENATE, No. 628, ante. 

656. .|—Whether an instrument shall be a 
lease or only an agreement for a lease, depends on 
the intention of the parties, as it is to be collected 
from the instrument.—MorRGAN d. DOWDING v. 
BISsSELL (1810), 3 Taunt. 65; 128 E. R. 27. 


Annotations :—Consd. Curling v. Milla Cts 6 Man. 
173; Stratton v. Pettit (1855), 16 C. B. 420. 
Christie v. phair (1821), 2 Brod. & Bing. 410; Dunk v. 
Hunter (1822), 5 B. & Ald. 322; Chapman v. Bluck 
(1838), : Bing. N. C. 187; Doe d. Phillip v. vee ie 
(1839), 9 Ad. & El. 644; Jones v. Reynolds (1841), 1 
Q. B. 506; Doe d. Morg an v. Powell (1844), 7 wen aS G. 
980. Mentd. Aldeetnar: v. Neate (1839), 4M. & W 
657. Where clearly oxpresced | How: 

GRAVE v. CARTIER (1814), 3 Ves. & B. 79; Coop. G. 

66; 35 BE. R. 409. 

Annotations :—Consd. Hotchkin v. Humfrey (1817), 2 Madd. 
65; Perfect v. Curzon (1820), 5 Madd. 442; Whatford »v. 
Moore (1837), 3 My. & Cr. 270; Farrer v. Barker (1852), 
9 Hare, 737; Day v. Robinson (1876), 3 Ch. D. 654 ; 
Rte Roberts, Percival v. Roberts, [1903] 2 Ch. 200. Refd. 
Poulett v. oe (1821), 6 Mudd. 167; Fitzgerald A 
Field (1826), 1 Russ. 416; Torres v. Franco (1830), 1 
Russ. & M. 649; Woodhoure v. Woodhouse (1841), 5 
Jur. 404 ; Bouveric v. Bouverie (1847), 2 Ph. 349; Bailie 
v. Jackson (1853), 1 Sm. & G. 175; Ie Morse’s Settlmt. 
(1855), 21 Beav. 174: Swallow v. Binns (1855), 1 K. & J. 
417; Remnant v. Hood (1859), 27 Beav. 74; Re Wollas- 
ton’s Settimt. (1860), 27 Beav. 642 ; Dalton v. Hill (1862), 
6 L. T. 446; Currie v. Larkins (1863), 9 L. T. 638; Jack- 
son v. oeee (1864), 2 Hem. & M. 209; Dixon v. Berkshire 
pee Beav. 537; Jeyeos v. Savage (1875), 10 Ch. App. 








& G. 
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555 ; akefield v. Maffet (1885), 10 App. Cas. 422; Re 
Hamlet, Stephen ». Cunningham (1888), 39 oC D. 426; . 
Re Poultney, Poultney v. Poultney, eee Ch. 245. 
Mentd. Clutterbuck v. Fdwards (1832), 2 Russ. & M. 577; 

Rammell v. Gillow (1845), 15 L. J. Ch. 35; Bythesca v. 
Bythesea (1854), 23 L. J. Ch. 1004. 

658. ——.]—-Lease for years by indenture 


rendering rent, & lessee covenants with lessor 
that he will pay the rent, & will not assign without 
leave of lessor, provided that if the rent be in 
arrear, or if all or any of the covenants hereinafter 
contained on the part of lessee shall be broken, it 
shall be lawful for lessor to re-enter ; & there were 
no covenants on the part of lessee after the proviso, 
but. only a covenant by lessor that lessee paying, 
etc., & performing all & every the covenants 
hereinbefore contained on his part to be performed, 
etc., should quietly enjoy :—Held: lessor could 
not re-enter for breach of the covenant not to 
assign, for the proviso is restrained by the word 
hereinafter to subsequent covenants, & though 
there were none such, yet the ct. could not reject 
the word. 

If we could clearly see the intention of the parties 
we ought to adopt that construction which would 
best give effect to the intention (BAYLEY, J.).— 
DoE d. SPENCER v. GODWIN (1815), 4 M. & S. 


265; 105 BK. R. 833. 
‘Annotations :—Refd. Doe d. Abdy v. Stevens (1832), 3 
Bb. & Ad. 299; Strickland v. Maxwell (1834), 4 Tyr. 346.¢ 


659. ——.]— ConMorE v. TYNDALL (1828), 2 
Y. & J. 605; 148 E. R. 1060, Ex. Ch. 
Annotations :—Apld. Beaumont v. Salisbury pede 19 Beav. 

198. Refd. Lewis v. Rees (1856), 3K. & J 

660. .|—It is a good rule of eonstsucion 
that deeds should be construed so as to give effect 
to the intention of the parties (ABBOTT, C.J.).— 
EVANS v. VAUGHAN (1825), 4 B. & C. 261; 6 
Dow. & Ry. K. B. 349; 3 L. J. O. S. K. B. 213 ; 
107 E. R. 1056. 


Sa ai -—Mentd. Carpenter v. Parker (1857), 3C. B. N.S. 


661 ——-.]—Our office is to ascertain the in- 





Part II].—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. - 253 


tent of the parties, &, if not contrary to law, to 

carry their intent into execution (BEstT, C.J.).— 

CRISDEE v. BOLTON (1827), 3 C. & P. 240. 

Anncanon :-—Mentd. Sainter v. Ferguson (1849), 7 C. B. 
16. 


662. -|—The question in this & other 
cases of construction of written documents is, 
not what was the intention of the parties, but 
what is the meaning of the words they have used 
(DENMAN, C.J.).—RICKMAN v. CARSTAIRS (1833), 








5 B. & Ad. 651; 2 Nev. & M. K. B. 562; 3 
L. J. K. B. 28; 110 BE. R. 931. 
& Fire Assce. v. Gibb 


Annotations :-—Refd. Beacon Life 
(1862), 1 Moo, P. C. C. N.S. 73. 
(1864), 4 New Rep. 373; 


Mentd. Tobin v. Harford 
Joyce v. Realm Insce. (1872), 


L. R. 7 Q. B. 580; Wells, Fargo v. Pacific Insce. (1872), 
2 Asp. M. L. C. 111. 
663. Dependent or independent covenants. } 





—The rule has been established by a long series 
of decisions in modern times, that the question 
whether covenants are to be held dependent or 
independent of each other is to be determined by 
the intention & meaning of the parties as_ it 
appears on the instrument, & by the application 
of common sense to each particular case; to 
which intention, when once discovered, all tech- 
nical forms of expression must give way (TINDAL, 

C.J.).—_-STAVERS v. CURLING (18338), 8 Bing. N. C. 

355; 2 Hlodg. 237; 3 Scott, 740; 6L. J.C. P. 

41; 182 KE. R, 447. 

Annotations :—Consd. Fishmongers’ Co. ». Robertson (1813), 
5 Man. & G. 1313; Seeger v. Duthie (1860), 8 C. B. N.S. 
45; Kidner v. Stimpson (1918), 35 T. L. KR. 63. Refd. 
Sibthorp v. Brunel (1849), 3) Fexch. 826: Newson v. 
Sinythies (1858), 28 L. J. Ex 97; Bradford v. Williams 
(1872), 41 L. J. Bx. 164. Mentd. Oliver v. Fieiden (1849), 
18 ou. J. Ex. 3535 Grey v. Friar (1854), 4 H. L. Cas. 565 ; 
Schmidt v. Boyd (1866), 15 L. T. 4553; Richardson v. 
Stanton, Stanton v. Richardson (1872), 41 L. J. C. P. 180; 
Bustin v. Bidwell (1881), 18 Ch. D. 238; Parkin v. Seuth 
Hetion Coal Co. (1907), 97 L. T. 98. 


See, further, Contract, Vol. XII., p. 414, Nos. 
3340 ef seq. 

664. ——..]— The ct., when it can do so con- 
sistently with the instrument executed by the 
parties, will do that which is the highest equity, 
namely, make an equality between parties who 
stand in the same relation; but it cunnot do that 
contrary to the plain meaning of a deed (Lorp 
LANGDALE, M.R.).—HULME v. CuiTry (1846), 
9 Beav. 437; 7 L. T. O. S. 278; 10 Jur. 323; 
50 E.R. 411. 

665. Intention expressed.]—In assumpsit 
by the payee of two promissory notes for £200 & 
£140 against the maker, deft. pleaded in bar that, 
after the notes became due, it was nutually agreed, 
by pltf., deft. & A., that A. should pay to plté£. 
£25 per annum by quarterly payments, &, as long 
as A. so paid, the right of action on the notes should 
be suspended: & that A. had hitherto made the 
quarterly payments :—Held: the plea offered 
no answer, inasmuch as, if pltf. were barred of his 
action on the notes for any period, his right of 
action would by law be extinguished altogether, 
which appeared not to be the intention of the 
agreement ; & that therefore the agreement must 
be construed as giving deft. merely a right of 
action for breach thereof if pltf. sued while the 
payments were continued. 

In adjudicating upon the construction & effect, 
in law of this agreement, the common & universal 
principle ought to be applied: namely, that it 
ought to receive that construction which its 
language will admit, & which will best effectuate 
the intention of the parties, to be collected from 
the whole of the agreement, & that greater regard 
is to be had to the clear intent of the parties than 
to any particular words which they may have 
used in the expression of their intent (Parks, B.). 





—Forp v. BEEcH (1848), 11 Q. B. 852; 17 
L. J.Q. B. 114; 11 L. T. 0.8. 45; 12 Jur. 310; 
116 E. R. 693, Ex. Ch.; revsg. (1846), 11 Q. B. 

842; subsequent proceedings, sub nom. BEECH 

v. FORD, 7 Hare, 208, L. C. 

Annotations :-—Consd. Baker v. Ingall, [1912] 3 K.B. 106. 
Refd. Coddington v. Paleologo (1867), L. R. 2 Exch. 193; 
Newington v. Levy (1870), L. R. 6 C. P. 180; Glamorgan 
Coal Co, v. Glamorganshire Standing Joint Committee, 
Powell Duffryn Steam Coal Co. v. Same, (1915] 1 K. B. 
471; Re Sutro & Heilbut, Symons, [1917] 2 K. B. 348. 
Mentd. Roberts v. Campbell (1847), 10 L. T. O. S. 183; 
Gibbons v. Vouillon (1849), 8 C. B. 483; Webb v. Spicer 
(1849), 13 Q. B. 894; Moss v. Hall (1850), 5 Exch. 46; 
Overton v. Harvey (1850), 9 C. B. 324; Belshaw v. Bush 
(1851), 11 C. B. 191; Orme v. Galloway (1854), 9 Exch. 
544; Bottomley v. Nuttall (18538), 5 C. B. N. S. 122; 
Foley v. Fletcher (1858), 28 L. J. Ex. 100; Frazer v. 
Jordan (1858), 8 IE. & B. 303; Rayner v. Fussey (1859), 
28 L. J. Ex. 1323; Crowe v. Lysaght (1861), 4 L. T. 744; 

Owens v. Pizey (1862), 7 L. T. 350; Walker v. Novill 

(1864), 3 H. & ©. 403; Ray v. Jones (1865), 34 L. J.C. P. 

wae Slater v. Jones, Capes v. Ball (1873), 42 L. J. Ex. 


666. —-— —-—.|—-A. being seised in fve of a 
moicty of certain lands, & B. being seised for life 
of the other moiety, they, in 1805, by indenture, 
reciting that they were entitled thereto as tenants 
in common, & that they had agreed to grant a 
perpetual lease thereof to C., his heirs, etc., granted, 
demised, etc., the same to C., ‘‘ his heirs, exors., 
administrators, & assigns, for ever,’’ to hold from 
a day then past unto & to the use of C., ‘* hig 
heirs, exors., administrators, & assigns for ever ”’ ; 
yielding & paying therefor yearly & every year to 
A. & B., their heirs, etc., the clear yearly rent or 
sum of £120, half-yearly, etc. The deed contained 


‘all the covenants usually found in an ordinary 


lease :—Held: in the absence of proof, that, at 
the date of the deed, the premises were in the 
occupation of tenants, so that a reversion only 
could pass, & the expressed intention of the parties 
precluding the ct. from presuming that there had 
been livery of seisin, the deed could not operate 
as a conveyance of the fee, subject to a rent- 
charge, but created only a tenancy from year to 
year.——-Dor d. ROBERTON v. GARDINER (1852), 
12 C. B. 319; 21 L. J. C. P. 222; 19 L. T. O. S, 
168, 204; 138 EK. R. 927. 

een :—Mentd. Hurdon v. Hesketh (1859), 4 H. & N. 

uv. 


667. —-—.|—This court deals with a deed 
according to the clear intention of the parties 
appearing in the four corners of the deed itself. 
If the court secs an intention clearly & distinctly 
established by it, it has no difficulty in carrying 
that into effect (RomMILLY, M.R.).—BEaAuMOoNT 
v. SALISBURY (MARQUIS) (1854), 19 Beav. 198; 
3 Eq. Rep. 369; 24 L. J. Ch. 94; 24 L. T. O. S. 
166; 1 Jur. N.S. 458; 52 BK. R. 325. 

Annotation :—Refd. Lewis v. Recs (1856), 3 K, & J. 132. 

668. .I—Defts., as sureties for a 
railway co., by deed covenanted to pay to plfs. as 
trustees for the Railway Clearing Committee, 
under the Railway Clearing Act, 1850, such balance 
& sums as, from time to time should be settled 
& adjusted by the secretary of such committee as 
due from the co., pursuant to the Act, or should 
be settled or determined by such secretary as the 
amount to be from time to time contributed to 
the funds of the clearing system by the co.; or 
should, in case of difference respecting the accounts 
of the clearing system, be decided by such committee 
to be the balance or sum payable by the co. to 
the comnmittee ; or should in any way become a 
debt due by the co. to the committee pursuant to 
the Act; or should by such secretary be demanded 
of the co. by a written demand in the form given 
in the schedule to the said Act; & reciting that it 
was of paramount importance that the adjustment 
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£ such accounts by the clearing system should 
106 be disputed, & and should be indisputable, 
it waa, by the deed, further declared & agreed that 
the sureties were not to be at liberty to dispute 
the amount which should be so settled & adjusted 
by such secretary, as due from the co. to such 
committee, or which should besettled & determined 
by such secretary, as the amount to be contributed 
to the funds of the clearing system by the co. ; 
& which should be decided by the clearing com- 
mittee to be the balance or sum payable by the 
co.; or the amount which should as aforesaid be 
demanded by the secretary ; & every such amount 
should be payable & forthwith paid by the said 
sureties, notwithstanding any error or alleged 
error in law, in principle or in fact, & no plea or 
defence should be admissible, or evidence be 
necessary or required, in any action or proceedings 
under the said deed which should be admissible 
or required against the said co. under the said 
Act :—Held: construing the words of the covenant 
according to their obvious & ordinarily reasonable 
meaning, the demand of the secretary, made in 
accordance with terms of the covenant, was alone 
sufficient to entitle pltfs. to sue defts. for the 
amount so demanded, it being the manifest in- 
tention of the parties that such demand should 
be conclusive in the matter.—BENsoN v. DUNN 

(1870), 23 L. T. 848. 

69. ~ Where intention doubtful.|—-Where 
the intention of the parties to a contre :t is suffi- 
ciently apparent, effect must be given to it in that 
sense, though some violence be thereby done to 
its words. Where the intention is doubtful, the 
safest course is to take the words in their ordinary 
sense (CRESSWELL, J.).— WILSON v. BEVAN (1849), 
70. B. 673; 18 L. J.C. P. 244; 13 L. T. O. S. 
119; 137 HE. R. 266. 

670. .|--In construing a written contract, 
the ct. will if possible so read it as to effectuate 
the intention of the parties, rather than defeat 
it.—STRATTON v. PetTriT (1455), 16 C. B. 420; 
24L.J3.C.P.182; 25 L. T. 0.8. 216; 1 Jur. N.S. 
662; 3 W. R. 548; 38 C. L. R. 995; 189 H.R. 
822. 

Annotations :-—Moentd. Davis v. Jones (1856), 17 C. B. 625; 
Parker v. Taswell (1858), 6 W. KR. 608; Bond v. Rosling 
(1861), 1 B. & 8S. 371; Rollason v. Leon (1861), 7 H. & N. 
73; Tidey v. Mollett (1864), 16 C. B. N.S. 298; Stranks 
v. St. John (1867), L. R. 2 C. P. 376. 

671. -.|—It is a general principle that 
when parties enter into an agreement & the under- 
standing is, that it is to be reduced into writing, 
or if it is already in a written form, that it is to 
be signed before it is acted upon, or is to take 
effect, it is not binding upon them until it is so 
written or signed.—Boyp v. HIND (1857), 1 
H. & N. 988; 26 L. J. Ex. 164; 28 L. T. O. S. 
358; 8 Jur. N. 8. 566; 6 W. R. 361; 156 E. R. 
1481, Ex. Ch. 











notations -—Moentd. Slater v. Jones (1873), L. R. 8 Exch. 
aay e Lewis v. Leonard (1880), 5 Ex. D biae Bh 


oe Darracq Agency wv. Colcridge, (1911) 


672. ——-.|—In Nov. 1817, a married woman 
suffered a recovery of real estate belonging to 
her, the uses being declared to be as the husband 
& wife should jointly eppett, with remainder to 
husband for life, remainder to wife for life, & an 
ultimate remainder to the wife in fee. Two days 
afterwards the husband & wife jointly appointed 
to A. & B. upon such trusts as the husband should 
appoint, & in default, upon trusts similar to the 
uses mentioned. In Mar. 1818, the husband 
appointed, & A. & B. conveyed the estate to O. 
upon trust to sell, & to pay a sum advanced to the 


——<—$ 


exors., trators or assigns, & to convey the 
unsold estate to the husband, his heirs or assigns, 
or as he or they should direct :—Held: the deeds 
of 1817 & 1818 could not be regarded as one trans- 
action; & the deed of 1818 was not merely 4 
mtge., but the ulterior uses of the deed of 1817 
were completely changed thereby. 

The question was whether the deed of Mar. 
1818, operated only to charge this estate by way of 
mtge., or to alter the limitations of the estate. 
That depended on the intention of the parties, 
which was to be collected from the deed. The 
intention here evidently was not only to create 
a charge, but also to alter the ultimate limitations 
(TURNER, L.J.).—HEATHER v. O’NEIL (1858), 
2DeG. & J. 399; 27 L. J. Ch. 612; 31 L. T. O.S. 
125; 4 Jur. N. S. 957; 6 W. R. 484; 44 H.R. 
1044,L.C. & L. JJ. 

Annotations :—Retd. Atkinson v. Smith (1858), 3 De G. & J. 


186; Jones v. Davies (1878), . D. 205; Re Byron's 
Settimt., Williams v. Mitchell, [1891] 3 Ch. 474. 


678. ———.|—-The question is not what the 
parties to a deed may have intended to do by 
entering into that deed, but what is the meaning 
of the words used in the deed ; a most important 
distinction in all cases of construction, the dis- 
regard of which often leads to erroneous conclu- 
sions (LORD WENSLEYDALE).—MONYPENNY Uv. 
MONYPENNY (1861), 9 H. L. Cas. 114; 31 L. J. Ch. 


| 269; 11 E. R. 671, Il. L.; affg. (1859), 3 De G. & 


J. 572, L. OC. 

Annotations :-—Refd. Piggott v. Stratton (1859), 1 De G. F. 
&J.33. Moentd. Ford v. Tynte (1865), 34 L. J. Ch. 455, n. ; 
Nicholls v. Bulwer (1870), L. R. 6 C. P. 281; Minchin v. 
Minchin (1871). 19 W. R. 993. 


674. Whether collateral matters can be 
considered.|—-Every deed must be construed, 
according to that which, looking at the document 
itself, appears to be the intention of the parties. 
It is true that in construing a deed the ct. cannot 
look at collateral matters, but the intention of the 
deed as appearing upon the face of it must be 
regarded (MARTIN, B.).—SouTH HASTERN Liy. Co. 
v. WARTON (1861), 6 H. & N. 520; 31 iL. J. Ex. 
515; 158 E. R. 214. 

675. Though terms unreasonable & 
oppressive.|—The language of a contract, where 
it admits of it, must receive such a construction 
as is consistent with reason & justice, but where 
it appears, from the whole tenor of the agreement, 
that the parties thereto intended, the one to insist 
upon, & the other to submit to, conditions, how- 
ever unreasonable & oppressive, the ct. will in 
such case give cffect to them.—STADHARD v. LEE 
(1863), 3 B. & S. 364; 1 New Rep. 433; 32 
L. J. Q. B. 75; 7 L. T. 850; 11 W. R. 361; 122 
Ae 138 ; sub nom. STANNARD v. LEE, 9 Jur. N.S. 
Annotations :-—Refd. Batterbur 








v. Vyse (1863), 2 H. & C. 
Corpn. (1903), 87 


42; Foster & Dicksce v. ast. 
L. T. 736; Diggle v. Ogston Motor Co. (1915), 84 
L. J. K. B. 2165. 


676. ———.|—In construing covenants, the ful- 
filment of the evident intention and meaning of 
the parties to them must be looked at, not confining 
oneself within the narrow limits of a literal inter- 
pretation, but taking a more liberal & extended 
view, & contemplating at once the whole scope & 
object of the deed in which they are contained 
(HUDDLESTON, B.).—WIGSELL v. SCHOOL FOR THE 
INDIGENT BLIND Coren. (1880), 43 L. T. 218. 
Annotation :—Mentd. Joyner v. Weeks, [1891] 2 Q. B. 31. 

677. Priority of deeds executed on same 
day.]—The question in this case is merely one of 
intention. The two agreements between these 
parties were entered into on the same day; the 
agreements, therefore, being cotemporaneous must 
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be taken to form but one agreement (S1r J. Cross). 
—Re Moorn, He p. Epwarps (1836), 1 Deac. 
611, Ct. of R. 

Annotation :—Mentd. Re Carter & Justins, Ex p. Sheffield 

Union Banking Co. (1865), 13 L. T. 477. 

678. -|—When two deeds relating 
to the same subject-matter are executed on the 
same day the ct. will inquire which of them was 
executed first. 

But if there is anything in the deeds themselves 
to show an intention either that they shall take 
effect pari passu, or that one should take effect 
in priority to the other, the ct. will presume that 
they were executed in such an order as to give 
effect to the manifest intention.—GARTSIDE v. 
SILKSTONE & DopDwortTH CoaL & IRON Co. (1882), 
21 Ch. D. 762; 47 L. T. 76; 31 W. R. 36; sud 
nom. GARTSIDE v. SILKSTONE & DODSWORTH 
CoOLLIERIES Co., HOLDEN v. SILKSTONE & Dops- 
WORTH COLLIERIES Co., 51 L. J. Ch. 828. 

Annotation :—Consd. James v. Boythorpe Colliery Co. (1890), 

2 Meg. 55. 

679. -|—An estate was devised to uses 
to secure certain annuities, & subject thereto in 
strict settlement, with power for trustees to sell 
at the request of the tenant for life under the will. 
The estate was disentailed and resettled, the 
existing life estate being postponed to certain 
charges & the powers of the will being expressed 
to be kept alive :—Held: the trustees for sale & 
the tenant for life could make a good title. 

On the other hand, it is said the decd ought to 
be construed according to the manifest intention 
of the partics. I am of opinion that the latter 
contention is the right) one (PEARSON, J.).—Je 
WRiGiHT’s TRUSTEES & MARSHALL (1884), 28 Ch. D. 
93; 541. J. Ch. 60; 51 L. T. 781; 33 W. R. 3014. 
Annotations :—Refd. Re Constable’s S. E., [1919] 1 Ch. 178; 

te Mocking, Meeking v. Mecking, [1922] 2 Ch. 523. td 

Fe Du Cane & Nettlefold’s Contract, [1898] 2 Ch. : 

Re Cornwallis-West & Munro’s Contract, [1903] 2 Ch. 150. 

680. .]|—The  aerieaae in a business, by a 
deed reciting the inability of the firm to pay their 
creditors, assigned the business & property of the 
firm to trustees upon certain trusts for the benefit 
of the creditors of the firm. The deed contained 
no provision in the event of there being a surplus : 
—Held: upon the natural & true construction of 
the deed there was an absolute disposal of all the 
proceeds to be realised for the benefit of the 
creditors, & that no resulting trust for the benefit 
of the assignors could be implied. 

One must take the language of the instrument 
itself in its ordinary & natural meaning, & having 
endeavoured so far as one can to construe it in 
that ordinary & natural meaning it docs not matter 
that it appears not to carry out the view that one 
would in the first instance have imagined the parties 
intended it to carry out (LoRD Hatspoury, C.). 

I am not entitled to put into the instrument 
something which I do not find there, in order to 
satisfy an intention which is only reasonable if I 
presume what the parties’ intentions were. I 
must find out their intentions by the instrument 
they have executed; & if I cannot find a suggested 
intention by the terms of the instrument which 
they have executed I must assume that their 
intentions were only such as their deed discloses 
(Lorp Hassury, C.).—SMITH v. CooKE, STOREY 











entd. 
96 ; 
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“all t 
683 i, At what time intention operates es 


north of 
—Making of instrument.}-Pltf. owned 
part of lot & agreed orally in 1859, 
to buy from M. two acres more adjoin- 
ing on the north, of which he went into | 
possession. In 1860 M. gave to deft. | 
@ bond to convey to him thirty acres 


of the lot, more or less, describing it as 
art of the said lot lying 
e land owned by ”’ pitt. 
He afterwards conveyed the two acres 
to pitf., who then brought oon. 

| M. swore upon the trial that 

acres were not intended to be included 
in the bond to deft., but were looked 
upon as part of pitf.’s land referred to | 


v. OCooKE, [1891] A. C. 297; 60 L. J. Ch. 607; 
65 L. T.1; 40 W. R. 67, H. L.3; revsg. S. 0. sud 
nom. COOKE v. SmitH (1890), 45 Ch. D. 38, O. A. 
Annotations :—Refd. Cunnack v. Edwards, [1896] 2 Ch. 679. 
Mentd. Re Printers & Transferers’ Amalgamated Trades 
Protection Soc. (1899), 47 W. R. 619. 
681. -|/—The cts. have never considered a 
possible claim by the Crown as affecting the con- 
struction of a document inter partes. The cts. 
do not decide questions of construction so as to 
swell the receipts of the Exchequer, but so as to 
give effect to the true intent expressed in the 
document before them (FARWELL, L.J.).—Re 
GRIMTHORPE (LORD), BECKETT v. GRIMTHORPH 
(Lorp), [1908] 2 Ch. 675; 78 L. J. Oh. 20; 99 
» 1. 679; 25 T. L. R. 15, 0. A. 
Annotations :—Refd. O’Grady v. Wilmot, [1916] 2 A. O. 
231; Re Ffennell’s Settlmt., Re Ffonnell’s Estate, Wright 
v. Holton, (1918) 1 Ch. 91; De Bunsen v. 
Hardinge, [1922] 1 Ch. 416. . Re Hopkinson, 
Dyson v. Hopkinson, [1922] 1 Ch. 65. 
682. -]—Now, in ascertaining the proper 
law of a contract, that which we have to seek is 
the intention of the contracting parties. To this 
intention, in the absence of express declaration on 
their part, we must be guided by applying to the 
age of the contract itself sound ideas of 
business convenience & sense, & by justly apprais- 
ing the inferences to be drawn from the nature 
of the transaction, & the place & circumstances of 
its machinery & of its contemplated performance 
(KENNEDY, L.J.).—BnritisHh Soutn AFnrica Co. 
v. Dr BEERS CONSOLIDATED MINEs, Lrp., [1910] 
2 Ch. 502; 80 L. J. Ch. 65; 103 L.T.4; 267. L. R. 
591; 54 Sol. Jo. 679, C. A.3 revsd. on other 
grounds, sub nom. Dr BEERS CONSOLIDATED 
Mines, Lrp. v. Bririsy SourmH AFRica Co., [1912] 
A. C. 62, I. L. 
Annotations :—Rerd. Re MacKenzie, MacKenzio v. ndwards- 
Moss, [1911] 1 Ch. 578. Mentd. Kreglinger v. Now 
Patagonia Meat & Cold Storage Co., {1914} A. C. 25; 


Re Smith, Lawrence v. Kitson (1916), 2 Ch. 206 ; Jenkin 
v. Pharmaceutical] Soc. of Great Britain, [1921] 1 Ch. 392. 


In accordance with law.;—See Sub-sect. 5, post. 


B. Ascertainment of Intention. 
683. At what time intention operates—Making 
of instrument.]—Every grant shall be expounded 
as the intent was at the time of the grant (Wray, 
C.J.).—MILpMAY v. STANDIsit (1584), as reported 


in Cro. Eliz. 34; 78 E. R. 300. 
Annotations :—Mentd. Paget’s Case (1501), 1 And. 259; 
Bedell’s Case (1607), 7 Co. Rep. 40u; Cross v. Fausten- 
ditch (1608), Cro. Jac. 180; Colt & Glover v, Coventry 
& Lichtield, Bp. (1612), Hob. 140; Harpur’s Case (1615), 
11 Co. Rep. 23a; Howel v. Sambay (1615), 1 Brownl. 
179: Miller v. Manwaring (1634), Cro. Car. 397, Foster 
». Foster (1661), 1 Keb. 225; Bate v. Amherst (1663), 
. Raym. 82; Gardner v, Sheldon (L671), Vaugh. 259 5 
Smith v. Ashton (1675), 1 Caa. In Ch. 263; Ltatcliffo’s 
Case (1720), 1 Stra. 267; Goodtitle v. Vettoe (1733), 
Kel. W. 107; Sargent v. Reed (1745), 2 Stra. 1228 ; 
d. Milburn v. Salkeld (1755), Willes, 673 ; ltowe v. 
(1813), 1 M. & 8.304; Clifford v. Turrell (1845), 14 L. 
390; Peover v. Hassel (1861), 1 John. & H. 341; ole 
v. hitcomb (1862), 12 Cc. B. N. 8. 770 3, British Ry. 
Traffic & Electric Co. v. UC. R. CO. Co. & L. C. C., [1922] 2 


K. B. 260 
——.]—The question is, what was 


684. 3 
the intention of the parties at the time of making 
.B.).—MonrgGan v. BIR- 


the contract (POLLOCK, OC 
MINGHAM a (1857), 28 L. T. O. 8. 272; 21 
J.P.166; 5 W. R. 291. 

685. —— ——.|—_COOPER U. 
(1909), 73 J. P. Jo. 312. 
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should be construed as 
the land in pitf.’s visible 
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Sect. 3.— Rules of construction: Sub-sect. 3, B.] 


686. How intention ascertained—From words 
used.|—The intent of an indenture can only 
be understood by the words.—KIDDER v. WEST 
(1684), 8 Lev. 167; 83 EB. R. 632. 

Annotation :—Mentd. R. v. Cotton (1751), Park. 112. 


687. -|—The intention of the settle- 
ment, I mean the natural intention, regarding it 
as the case of father & child, must direct me, & 
these cases authorise me to struggle with language ; 
for it is struggling with language; & it does not 
follow, that because cases are put, in which I 
could not struggle effectually, that I cannot prevail 
in the case, that has happened ; if the words will 
bear me out in that according to the rules & autho- 
rities (LORD ELDON, C.).—L/OPE v. CLIFDEN (LORD) 
(1801), 6 Ves. 499; 31 BE. R. 1164, L. C. 


Annotations :—Retd. Powis v. Burdott (1804), 9 Vos. 428; 
Poulett v. Poulett (1821), 6 Madd. 167; Clutterbuck v. 
Edwards (1832), 2 Russ. & M. 577; Evans v. Scott (1847), 
1H. L. Cas. 43; Jeyes v. Savage (1875), 10 Ch. App. 
558,n. Mentd. King v. Hake (1804), 9 Ves. 438; Schenck 

v. Legh (1804), 9 Ves. 300; Driver d. Krank v. Frank 

(1814), 3M. & S. 25; Howgrave v. Cartier (1814), Coop. 

G. 66; Fry v. Sherborne (1829), 3 Sim. 243; Whatford 

: ( My. & Cr. 270; Re Yatos’s Trust 

(1851), 21 L, J. Ch. 281; Bythesea v. Bythesea (1854), 

23 L. J. Ch. 1004; Currie v. Larkins (1864), 4 DeG. J. & 

ee 245; Kastwood v. Lockwood (1867), L. R. 3 Eq. 


688. -|—The general rule I take to 
be, that where the words of any written instrument 
are free from ambiguity in themselves, & where 
external circumstances do not crete: y doubt 
or difficulty as to the proper appln. of unose words 
to claimants under the instrument, or the subject- 
matter to which the instrument relates, such in- 
strument is always to be construed according to 
the strict, plain, common meaning of the words 
themselves; & that in such case evidence dehors 
the instrument, for the purpose of explaining it 
according to the surmised or alleged intention 
of the partics to the instrument, is utterly inad- 
missible (TINDAL C.J.). 

This rule thus explained implies that it is not 
allowable in the case supposed to adduce any 
evidence, however strong, to prove an unexpressed 
intention varying from that which the words used 
inport. ‘This may be open no doubt to the remark, 
that, although we profess to be exploring the in- 
tention of the writer, we may be led in many cases 
to decide contrary to what can scarcely be doubted 
to have been the intention, rejecting evidence 
which may be most satisfactory in the particular 
instance to prove it. The answer is, that inter- 
preters have to deal with the written expression 
of the writer’s intention, & cts. of Law to carry 
into effect what he has written, not what it may 
be surmised, on however probable grounds, that 
he intended only to have written (COLERIDGE, J.). 

All instruments in writing are to be construed 
by the ct. & the meaning of the terms employed 
is to be ascertained & fixed by reference to the 
whole instrument, but to nothing beyond it, unless 
specially referred to in the instrument itself 
(ERSKINE, J.). 

In all cases, even where the words are in them- 




















686i. How intention  ascerlained— 
From words used.)—In the absence of 
evidence of any special purpose as 
the basis of an agreement, the terma 
of the contract in writ govern the 
rights of the partics—WkrERBSTER v. 
SNIDER (1911), 45 S. C. R. 296; 20 Mad. 125.—IND. 
239.—-CAN 


W. L. R. a 686 fil, 


686 ii. ——.}—The question | RA%1,". a 
whether covenanta are dependent or 
independent, or whether a certain act 








—— ~~ 
a ae ee, 


is or is not. a condition 
entirely one of construction & to be 
fee nopued in each case by educing 
he intention of the parties from the 
language they have used.—Youna rt. 
MANGALAPILLY Kamaiya (1866), 3 | IR. 


——.)— Vasony1 Mo- 
Brsr (1915), I. L. R. 
37 AU. 369.—IND. 


: 686 iv, ——~- ——.]—J/eld ; there was 
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selves plain & intelligible, & even where they have 

a strict legal meaning, it is always allowable, in 

order to enable the ct. to apply the instrument 

to its proper object, to receive evidence of the 
circumstances by which testator or founder was 
surrounded at the date of the execution of the 
instrument in question, for the purpose of ascer- 
taining what was the intention evidenced by the 
expressions used; to ascertain what the party 
has said ; not to give effect to any intention which 

he has failed to express (ERSKINE, J.). 

For the purpose of applying the instrument to 
the facts, & determining what passes by it, & 
take an interest under it, a second description of 
evidence is admissible, viz. every material fact 
that will enable the ct. to identify the person or 
thing mentioned in the instrument. No extrinsic 
evidence of the intention of the party to the deed, 
from his declarations, whether at the time of his 
executing the instrument, or before or after that 
time, is admissible; the duty of the ct. being to 
declare the meaning of what is written in the 
instrument, not of what was intended to have 
been written. The excepted cases in which such 
evidence is admissible, if indeed there be more than 
one excepted case (that is. where there are two 
subjects, or two objects, both described in the 
instrument, & cach equally agreeing with it), 
having no bearing whatever on the present question 
(PARKE, B.). 

Two kinds of evidence are always admissible 
to explain a written instrument, first, where it is 
written in a foreign tongue or where technical 
words or peculiar terms of art or science arc used 
which at the time the instrument was written had 
acquired any appropriate meaning, secondly to 
identify the person & thing mentioned (PARKE, B.). 
SHORE v. WILSON (1842), 9 Cl. & Fin. 355; 11 
Sim 615, n.; 4 State Tr. N. S. App. 13870; 5 
Scott, N. R. 958; 7 Jur. 787, n.; 8 Ih. R. 450, 
Hi. L.; subsequent proceedings, sub nom. A.-G. v. 
SHORE (1843), 11 Sim. 592; sub nom. A.-G. v. 
WILSON (1848), 16 Sim. 210. 

Annotations :—Consd. Neale vr, Neale (1898), 79 LL. T. 629 5 
G. W. Ry. & Mid. Ry. v. Bristol Corpn. (1918), 87 L. J. Ch. 
414. Refd. Drummond v. A.-G. (1849), 2 H. L. Cas. 837 ; 
A.-G. v. Clapham (1855), 4 De G. M. & G. 591; Re Rayner, 
Rayner v. Rayner, [1904] 1 Ch. 176. Mentd. He Scar- 
borough Charity Petns. (1837),1 Jur. 36; A.-G. v. Wilson 
(1848), 16 Sim. 210; A.-G. v. Murdoch (1849), 7 Hare, 
445; A.-G.v. Lawes (1849), 14 Jur. 77; A.-G. v. Sherborne 
Cirammar School (1854), 18 Beav. 256; A.-G. v. Calvert 
(1857), 23 Beav. 248; Natal, Bp. v. Gladstone (1866), 
L. R. 3 Eq. 1; A.-G. v. Bunce (1868) L. R. 6 Eq. 563 ; 
A.-.G v. St. John’s Hospital, Bath (1876), 2 Ch. D. 554 ; 
Re Perry Almbouses, Ite Ross’ Charity, [1899) 1 Ch. 21 ; 
Re Johnson, Greenwood v. Greenwood & Robinson (1903), 
89 L. T. 520; Re Church Patronage Trust, Laurie v. 
A.-G., (1904] 2 Ch. 643; Camden v. I. R. Comrs., [1914] 
1 K. B. 641; Bowman v. Secular Soc., [1917] A. C. 406. 
689. |—The thing which the ct. 

has to ascertain is, what is the real meaning of 

the words of the contract, & the contract is always 
to be construed most strictly against the con- 

tracting party (RoMILLY, M.R.).—MooRHOUSE v. 

CoLvVIN (1851), 15 Beav. 341; 21 L. J. Ch. 177; 

18 L. T. O. S. 296; 51 E. R. 570; affd. (1852), 

21 L. J. Ch. 782, L. JJ. 

Annotation :-—Meantd. Lord v. Colvin (1860), 3 L. T. 228, 








ma re ee ee —_, 








we 


instrument to show that it was the 
intention of the settlor to dispose of his 
whole estate.—Re CkRoss’s TRUSTS, 
Cross v. Cross, (1915) 1 I. R. 304.— 


recedent, is | sufficient evidence on the face of the 
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-/-A contract must 
| be interpreted according to its effect 
| of its terms rather than according to 
| {ts nominal description by the partics. 
| —MEINTJES v. HARMSBEN (1887), 2 
l S. A. 143.—S. AF. 
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690. ——- ———.]—-(1) A deed must be con- 
strued & taken to mean that which its terms 


‘ those words. One is that words, however general, 


express, & that it is the intention of the parties . 


as expressed which must be the construction 
(POLLOCK, C.B.). 

(2) An pen eps must be to the person or persons 
who convey the legal title, & to him or them alone 
(POLLOCK, C.B.).—DENISON v. HOLLIDAY (1857), 
1H. & N. 631; 156 E. R. 18543 sub nom. 
DENNISON v. HALLIDAY, 28 L. T. O. S. 307; 
5 W. R. 357; affd. sub nom. DENISON v. HOLIDAY 
(1858), 3 H. & N. 670, Ex. Ch 

691. .}—The governing principle for 
the construction of contracts is to give effect to 
the intention of the parties expressed in the words 
of their contract (ERLE, C.J.).—AUBERT v. GRAY 
(1862), 3 B. & S. 169; 32 L. J.Q. B. 50; 7L. T. 
469; 9 Jur. N.S. 714; 11 W. R. 27; 1 Mar. L. C. 
264; 122 E. R. 65, Ex. Ch. 


Annotations :—Mentd. Rodocanochi v. Elliott (1874), 31 
L. T. 239; Robinson Gold Mining Co. v. Alliance Insce., 








(1901) 2K. B. 919; Janson v. Driefontein Consolidated 
Gold Mines, [1902] A. C. 484. 
692. |—The quantity of land, 








claimed by deft. under a conveyance to him, 
exactly corresponding with the quantity designated 
by measurement in the conveyance :—Held: the 
probability, arising from the relative position of 
pe of this land to neighbouring land, that it had 
een conveyed by mistake, did not enable pltf. 
to show, under the words ‘‘ be the same more or 
less,’’ that a smaller quantity was the land con- 
veyed.— Dopp v. BURCHELL (1862), 1 H. & C. 
113; 31 L. J. Ex. 364; 8 Jur. N.S. 1180; 158 
E. R. 822. 
Annotation :—Mentd. Hall v. Lund (1863), 1 Hl. & C. 676. 

693. ——— .|—-In mercantile contracts, & 
indeed in all contracts where the meaning of the 
language is to be determined by the ct., the govern- 
ing principle must be to ascertain the intention of 
the parties through the words they have used. 
This principle is one of universal appin. (per CuR.). 
-—-McCONNEL v. MuRPHY (1873), L. Ro 5 P. C. 
203; 28 L. T. 713; 21 W. R. 609, P. C. 

694. —— -]-—In construing instruments 
you must have regard, not to the presumed in- 
tention of the parties, but to the meaning of the 
words which they have used (BRETT, L.J.).— 
Rte MEREDITH, Ea p. CHICK (1879), 11 Ch. D. 731; 
41 L. T. 246, C. A. 

AN NOR :—Mentd. Lawrence v. Adamg (1896), 75 L. T. 


695. -|—One must consider’ the 
meaning of the words used, not what one may 
guess to be the intention of the partics (JESSsEL, 
M.R.).—SmitH v. Lucas (1881), 18 Ch. D. 531; 
45 L. T. 460; 30 W. R. 451. 























Annotations :—Mentd. Wilder v. Pigott (1882), 22 Ch. D. 
263 ; Cahill v. Cahill (1883), 8 App. Cas. 420; Re Wheatley, 
Smith v. Spence (1884), 27 Ch. D. 606; B 
Equitable Heversionary Interest Soc. 28 x 
416; Re Queade’s Trusts (1885), 54 L. J. Ch. 786; Re 
Vardon’s Trusts (1885), 31 Ch. 5; Cooke v. Cooke 
(1887), 38 Ch. D. 202; Duncan v. Dixon (1890), 44 Ch. D. 
211; Haywood v. Tidy (1890), 63 L. ° 
Silber, Carter v. Hasluck, [1892] 2 Ch. 

North British & Mercantile Insce., [1893] 

Clements v. L. N. W. 

Hodson, Williams v. Kn 

Jarman, [1895] 2 Ch. 419; 

2 Ch. 569; Pullan v. Koe 

Industrials Finance Syndica 

696. ———.]—SWINBURNE v. MILBURN, 
No. 631, ante. 

697. .|—Ascertaining what the parties 
meant by the words they used is the real function 
of a ct. in construing an instrument (Lorp Hats- 
BURY, C.). 

Two rules of construction now sow | established 
as part of our law may be consid 

J.—VOL. XVII. 


may be limited with respect to the subject matter 
in relation to which they are used. The other is 


' that general words may be restricted to the same 
| genus as the specific words that precede them 


(Lorp Hatrssury, C.). 
Where the same words have for many years 
received a judicial construction it is not unreason- 
able to suppose that parties have contracted upon 
the belief that their words will be understood in 
what I will call the accepted sense (LORD HALs- 
BURY, C.).—THAMES & MERSEY MARINE INSUR- 
ANCE Co. v. HAMILTON, FRASER & Co. (1887), 
12 App. Cas. 484; 56 L. J. Q. B. 626; 57 L. T. 
695 ; 36 W. R. 337; 3T.L. R. 764; 6 Asp. M. L. OC. 
200, H. J..3; reveg. S. C. sub nom. HAMILTON ». 
THAMES & MERSEY MARINE INSURANCE Co. (1886), 
17 Q. B. D. 195, C. A. 
Annotations :—Retd. Thorman v. Dowga 
1 K. 1 


to 
B. 410: 22), 

465. i ; 
L. J. Q. B. 24; The Bedouin, Pa deat ie 1; 
v. Mackinnon, [1896] 2 Q. B. 455; Lund »v. Th 
Mersey Marine Insce. (1901), 17 T. L. R. 5666; Black- 
burn v. Liverpool, Brazil & River Plate Steam Navigation 
Co., [1902] 1 K. B. 290; Jackson v. Mumford (1902), 8 
Gom. Cas. 61; Oceanic 8.8. Co. ». Faber (1906), 95 L. T. 607 ; 
Kuutsford S.S. v. Tillmanns, [1908] A. C. 406; Hutchins 
». Royal Exchange Assce. corns [1911] 2 K. B. 398 ; 
I, R. Comrs. v. Smyth, [1914] 3 K. B. 406; Stott (Baltic) 
Steamers v. Marten, [1916] 1 A. C. 304; Akt. Frank », 
Namaqua Copper Co. (1920), 90 L. J. K. B. 36; Magnhild 
S.S. v. Molntyre, {1920] K. B. 3213; Ambatielos v. 

Anton Jurgens Margarine Works, [1922] 2 K. B. 185. 


8.8. Co., 


[1910) 
92 L. J. K. B. 


5 











698. J\—Re JODRELL, JODRELL vv. 
SEALE, No. 623, ante. 
99. ——— Natural & ordinary meaning.|— 


The ct. must construe the contract according to 
the intention of the parties & they must seek for 
that intention in the language they have employed 
giving to it its natural & ordinary meaning if 
there is nothing in the context to point to a 
different meaning (LORD RUSSELL OF KILLOWEN, 
C.J.).— Re SAMUEL (M.) & Co., LONDON, & Socikre 
COMMERCIALE ET INDUSTRIELLE DE NAPTHE 
CASPIENNE ET DE LA MER NOIR, Me ARBITRATION 
Act, 1889, Sec. 7 (1895), 12 T. L. R. 41, D. C. 

700. ——-.]|—A separation deed like other 
kinds of deeds, is subject to this incident, that it 
is to be construed according to what is contained 
within the four corners of it. It is not safe to say, 
as a rule, that this or that particular event will 
put an end to a separation deed. In each caso 
the words of the deed itself must be looked at 
(WILLIAMS, L.J.).—ROWELL v. ROWELL, [1900] 
1Q.B.9; 69L. J.Q. B. 55; 81 L. T. 429, C. A. ; 
subsequent proceedings (1903), 89 L. T. 288, ©. A. 
Annotations :—Mentd. Macan v. Macan (1900), 70 L. J. Q. B. 

90; Cramp v. Cramp & Freeman, (1920) P. 158. 

701. Contract by letters.] — The 
question we have to determine is what is the real 
business meaning of the contract which has been 
made by the parties ? It is a contract made, not 
in the formal method of a contract reduced to 
writing by a lawyer, but made in the business-like 
communications of the parties with each other 
in letters. When I look at the letters I cannot 
entertain the least doubt that. what they really 
meant was what they said (LorD HaLsBuRY, O.).— 
Exusotrr v. Crurcutey, [1906] A. O. 7; 75 
L. J. K. B. 147: 94 L. 7.5; 54 W. R. 3493 22 
a oo ik yar ia: French Marine v. Compagnie Napoli 
“eine ‘Piciairage "et ‘de Chauftage par le Gaz, (1921] 2 

702. Whether evidence admissible. |— 
The general rule of construction is, that the Sy 
in construing the deeds of parties, look much more 
to the intent to be collected from the whole deed, 














as limiting |! than from the language of any particular Peon 
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Sect, 3.—Rules of construction: Sub-sect. 8, B.; sub- 


sect, 4, 


of it. The intent must be collected from the deed 
itself, & not from evidence aliunde; & the cts. 
consider themselves authorised ‘& bound, where 
they can collect the intent from the lan e of 
the deed, if all the parts of the deed will admit 
of it, to construe that deed rather according to 
the general intent than Scroreng to any particular 
phraseology contained in it. 

I have thus stated what the cases were, & have 
called your Lordships’ attention to the circum- 
stances, that in construing a grant, on the face of 
which the intention of the parties is clearly shown, 
namely, that a particular individual should grant ; 
& where the tenor of the grant itself assists in 
showing that intention, but where the name of 
the grantor is not repeated, the ct. will supply 
that oe from the other parts of the deed (LORD 

, C.).—MILL v. Hit, (1852), 8 H. L. Cas. 
O8s ‘Yo E. R. 830, H. L. 

708. 2, -————.]——-The only legitimate 
rule of construction is to ascertain the meaning 
from the language used by the instrument. I 
have always endeavoured to ascertain the meaning 
of instruments, from the words used in them, 
coupled with such facts as are admissible in 
evidence to aid their bon eat (PARKE, B.).— 
GREAT NORTHERN Ry. Co. v. HARRISON (1852), 
12 C. B. 576; 22. 5.C. P. 49; 19 L. T. O. S. 





269; 16 Jur. 665; 188 B. R. 1032. 

‘Annotations s—Mentd. McIntyre v. sLelcher (E65) 14 
o. B. N. 8. 654; Clarke ». Watson (1865), 18 C. B. N. 8S. 
704. -——- —— -|\—Cark v. MONTEFIORE, 





No. 627, ante. 
705. 








é surrounding circumstances.]— 

The intention of the parties with respect to the 
nature of the contract must be collected as well 
from the words used at the time of entering into 
it, as from all the circumstances connected there- 
with.—R. CoMBE (INHABITANTS) (1828), 8 
B. & C. 82; 2 Man. & Ry. K. B. 30; 1 Man. & 
a76. 0. 288 ; 6L.J.0.8.M.C. 105; 108 EB. R. 


notations :—Refd. R. v. Tipton (1829), 2, 2 & C. 888. 

a entd. R. v. Edingale (1830), 10 B. & C 
706. -|—A_ firm of saupbalness 
ag to lengthen & repair an iron steamship. 
Panel panei forming part of the contract con- 
a stipulation in words deleted, 
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cs. }~In construing a guarantce 


cumatanc 
the ot. may always look at the surround: 
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tion of all grants must be construed 








4 i 
letters of the parties before the contract was signed, 
nor the initialed deleted words in the contract, 
could be considered for the purpose of interpreting 
the intention of the parties. 

I think you may while taking the words of the 
agreement, look at the ‘surrounding circum- 
stances,” & see what was the intention (LORD 
BLACKBURN) —INGLIS v. BUTTERY (1878), 3 App. 
Cas. 552, H. L. e eae 
Bald. Mid, i Ry. o. Bristol Corbn. (1818), 
ristol seat ae de Carriage Co. 

mentd. Camp 


». Fiat Mote: for) 2K. ell v. 
Campbell (1880), 6 App. Cas. ear 


707. -I—RIVER WEAR COMRS. 
v. ADAMSON, No. 622, ante. 

—-— From whole instrument.]|—See Sub-sect. 4, 
post. 

708. ——— Not by technical meaning.] — To 
pronounce on the meaning of a detached part of, 
or extract from an instrument, without referring 
to, & comparing it with the other parts of the same 
instrument, if relating to the same subject, is 
contrary to every principle of correct interpre- 
tation, applied to any written instrument upon 

any subject, & it, is particularly reprobated by 
all the mithorition respecting the construction of 
legal instruments (PLUMER, M.R.). 

The real intention of the framer of the deed, the 
written declaration of whose mind it is always 
considered to be, is the end & object, to the dis- 
covery & effcctuating of which all rules of con- 
struction, properly so called, are uniformly directed. 
When technical words or phrases are made use of, 
the strong presumption is, that the party intended. 
to use them according to their correct technical 
meaning, but this is not conclusive evidence that 
this was his real meaning. If the technical 
meaning is found, in the particular case, to be an 
erroneous guide to the real one, leading to a mean- 
ing contrary to what the party intended to convey 
by it, it ceases to answer its purpose. The para- 
mount regard to be had to the meaning & intention 
of the grantor in preference to technical meaning, 
is the settled rule of construction (PLUMER, M.R.).— 
CHOLMONDELEY (MARQUIS) v. CLINTON (LORD) 
(1820), 2 Jac. & W.1; 37 E.R. 527; affd. (1821), 
4 Bili. l, H. L. 
Annotations :—Men td 











——— 


j v. Parker (1822), 7at: 605 ; 
Bennett v. Colle ape "5 Sim. 181; Ashton v. Milne 
(1833), 6 Sim. 369; Doe d. Pilkington 9. Spratt (1833), 
es B. & Ad. 731; Laith v, Irvine (1833), l My. & K. 277; 
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tial 


.}—~The inten ' of the circumstances attending the 
execution of the agreement.—DESE 


ne eee ey Oy 
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words in’ th rdinary ; | &m of the par parties, to be collected | stances in 
by the known usage 2 ‘trade from the instrument, & to the circum- 
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706 viii. ——- ———- —__-._Where the 


which i ecuted.— 
Day v. DOOLEY. (s65) 5 Nad. L. R. 
283.—NFLD. 

Cannot be Py boo gae in 





subsequent document, }—. el 
porting to be a declaration of inten 

as expressed in a prior delivered deed, 
is not allowed to eee proper 


ADIAN NIAGARA 
- R. 185.— 


a Ee 


the parties.— d. NOAUE v. | language of an instrument is ambiguous | legal cone cuoion of previous 
MOGARRIGLE (1873) 1. ee, 254.-—— | or obscure, the intention of the parties | deed.—FLORENCE v. eroEecs 1832), - 
CAN, : should be ascertained by consideration | 10 Sh. (Ct. of "Beas. )3 6 BOOT: ‘ 
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A.-G. v. 


Parrott v. arin r (1834), 3 3 ta & K. 632; Grenfell v. 
Girdlestone x. 662; Sturgis hs 
Champneys ( tty 5 My. & & of . weave v. suerte 
(1840) 4 Y. x. 257; Ande Wallis (1 842), 
21. J. Oh. 291; Boidell °, Ge rd (1842), 12 L. J. Ch. 
187; Sayer v. W taff ( & C. ae Cas. 330°: 
Farr v. Sheriffe, ony - ee i 844), 4 Hare, 512 | 
¥ v. McCarthy (1868). 1H. Cas 703 ; Christ’s 


1849), 1 H. & Tw. 533; 
G. M. & G. 


Murdoch (1852), 1 De 86; Stone v. Godfrey 
(1854), & De G. G. 76; Cottrell v. Hughes (1 855), 
3 C. . 496; Penny v. Allen . (1857), 7 De G. M. &. G 

409; Penny v. Allon ( A rh L.T.0.8. 41; Robertson 


v. Norris (1857), 30 L. T. arte Robertson v. Norris 
: L. Cas. 


183; mi Pearce v 

Mortis 1s (1883), 5 "Ch. App. 
bd; Charles >. aT hes (1887), 85 R. 645; 
AMakaas v. Queensland National Bank nel 36 Ch. D. 
25; Farrar Healey (1888), 40 Ch. D. 395; Bolton 
Salmon, [1891] 2 48; Soar Cee ey [1893] 2Q.B 
; Turner v. Walsh, tigog) 2 2 *. B. 4 

709. From recitals & provisional —A 
deed executed may be construed according to the 
intent of the parties, to be collected from the 
recitals & By cine of the deed.— LESTER v. GAR- 
LAND (1832), 5 Sim. 205; Mont. 471; 1 L. J. Ch. 
185; 58 BR. R. 814. 
‘Annotations :—Mentd. Fraser v. Thompson (1859), 1 Giff. 

49; Whitmore v. ee waa, 2 Jobn. & H. 204; Mackin- 

tosh v. Pogose, (1895] 1 Ch. 505. 


710. Whether from obliteration on face of 
instrument.|—Semble: an obliteration on the face 
of a written instrument may be looked at for the 
purpose of construing the instrument.—STRICK- 
LAND v. MAXWELL (1834), 2 Cr. & M. 539; 4 
Tyr. 346; 3 L. J. Ex. 161; 149 E. R. 875. 

711. Whether from alteration in draft.|---- 
If it were necessary to determine whether or not 
we could look at the alteration in the draft, as a 
key to the meaning of the partics, I must confrss 
I should have felt considerable doubt a ENVIS, 
C.J.).—-CUMBERLAND v. Bowks (1854), 15 C. B. 
348; 24L.T.0.S 169; 3W.R. 1388; 3C0C.L. R. 
149; 139 E. R. 458; sub nom. CUMBERLAND v. 
GLaMIs (LaDy), 24 L. J.C. P. 46; 1 Jur. N.S. 236. 
Se eal :—Moentd. Jonkius v. Betham (1854), 3 C. L. R. 


712. By reference to marginal memo- 
randum.|—LONDON Music HALL, Lrp. v. AUSTIN 
(1908), Times, Dec. 16. 

















4,.—AGREEMENT CONSTRUED AS A 
WHOLE. 
713. Intention ascertained from 
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716i. Intention ntl pal on con- 
struction of instru oe Ln 
RYAN v. SERGERSON tion)” 8 ‘CL 
731.—AUS. 


716 fi. ———.}—WILLIAMSON, LTD. v. 
MAU. (1915), 15 N.S. W. L. Xk. 


ae 
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the ora ene on me ea implication is 


insirumen 
ee 6 "SC Gn R 3 A15.——CAN. 


goa. es a Me JONES 
834), ‘ig U. R. 231. 


7116 vi. eo ee iC  Brav- 
PRE (1866), 25 U. C. R. 419.—CAN. 

716 vii. -}—Full effect would be 
given to the whole sre pega pe pe & the 
real intent of the parties carried out.— 
AK v. Stitr (1867), 17 C. im §59,.— 





v. HILL 716 xiii. 





1282 66 D. 
716 xiv. 








lL. R. 


6 vill. ———. HERRICK v. SIXBY 
adn, 17 L. C. R. 146.—CAN, 


0. HUNTER 


———, }—LINK also 
(1888). 3 47 U. G. R. 187.—CAN. 


Rar 


——-. }+—-HAMILTON ¥. PENNER | 
ah 29 W. L. R. 552; 7 W. W. RR. 
0D. L. R. 420.—-CAN. 


716 xii ~+—-CHO 

Wo ON (1922), 68 D. L. R. 6 
-+—-Where a party agrees 
bee sell & another to purchase any land | 

» then, in the absence of terms | 
different intention the 
urchaser implied! 
ocument must be 
may show that such 


GRIEVE McCuory, 
LUMBER Co., hh 


read the whole of an instrument in 
oe to gather ane intention.— 


48 MULLICK 
Poxprt (1884), L L. R. bel a 121; 


| 
| 
| 
$ 
| 
716 xv. -——— 
: be taken as yhoie, iatrument mt FRARIAN STEAM MILL Co., Lip. (1914), 


constructi 
be that which, being reaso 
ve effect to all parts of it.— 
ARELI DEPUTY Comit. v. RAMPAL 


instrument as a whole—Rule applicable to all 
riage aie JODRELL, JODRELL v. SEALE, No. 
ante. 








714. —-—.] — CRUMPE v. CRUMPE, No. 
625, ante. 

715. -]—THROCKMERTON v. Tracy, No. 
634, ante. 

716. ——~.|——(1) Every deed ought to be con- 


strued according to the intention of the parties 
& the intents ought to be adjudged of the severa 
parts of the deed, as a general issue out of the 
evidence; & intent ought to be picked out of 
ay part, & not out of one word only (HOBERT, 
C.J.) 

(2) Every express covenant must be taken most 
beneficially for the covenantee (HuTron, J.).— 
TRENCHARD v. Hoskins (1624), Win. 91; 124 
kK. R. 76; subsequent proceedings (1628), Litt. 203. 


Annotations :-—-As to (1) Apld. Howell v. Richards ese. 
11 Haut, 633; Sicklonore v. Thistleton pee 6 M. 
Refd. Swift ‘v. Heirs (1639), March, 313; Gainsford 
SE Aeeag 1 807), ) 2 Keb. 201; Browning v. Wright (1799), 
2 Bos 


17. —— .J—Ferrers v. NEwToNn (1666), 1 
Sid. 312; 82 K. RR. 1126. 
718, ——-.]— GAINSFORD v. GRIFFITH (1667), 


2 Keb. 76, 201, 213; 1 Saund. 51, 58; 84 H. 

49, 125, 133 ; ‘sub nome. GAMSFORD v. ’ GRIFFITH, 

] Sid. 328. 

Annotations :—Consd. Nind v. Marshall (1819), 1 Brod. & 
Bing. 319. Refd. Crayford v. Crayford (1628), Cro. Car. 
106; Scot v. Schwartz (1739), 2 Com. 6773 a a 
Wright (1799), 2 Bos. & P.13; Barton v. veer els (18 2), 
15 East, 530; Foord wv. Wilson (1818), 2 Moore, C 592 

- Line v. Stephenson (1838), 4 Bing. N. C. 678. Menta: 


Hankin ». Poouoed Asahi 3 Bos. & P.607; Webb v. 

A anes ie 38; pes ae eT te poaenrouge 
44), 6 Q. B. MS: pcre Burch (1859), 28 L. J. Kx. 

roa ; Osborne v. ales (1) eee) 2 Moo. Pp. Cc. O. N. 8. 

100; Preston v. Dania (1872), 4 aL. J. Ex. 33. 

719. -———,|-—- BROWNING v. WRIGHT, No. 653, 

ante. 
720, ———.]—The assignor in a deed of assign- 


ment of a lease, after reciting the original lease 
granted to another for the term of ten years, 
which by mesne assignments had vested in him, 
& that pltf. had contracted for the absolute 
purchase of the premises, assigned the same to 
pitf., for & during all the rest, etc., of the term of 
ten years in as ample a manner as the assignor 
might have held the same, subject to the payment 
of rent & performance of covenants, & then cove- 
nanted that it was a good & subsisting lease, valid 
in law, in & for the premises thereby assigned, & 


a oe me eee oe 


_—— .;-Rustin v. FAIRCHLLD Sinan eae I. L. BR. 11 Cale. 237 ; 
Got jaca L. T. 666; 398S.CGR.:>LR1 


2 Ind. App. 1.—IND. 


| 716 xvi. ——-.}——-A mtgee. is concluded 
; by recitals in ‘his own deeds showing 
| the sum due, that the estate is redeem- 
able. is ine like, oa auch recitals 
must be en altogether ‘AREW 0. 
pak mar seer ye ae JOHNSTON (1805), 2 Sch. & Lef. 280, 
| 716 xvii. -———. }} —Thernlein construing 
i a deed is, to collect the intention from 
| the entire of the instrument, & not 
a from any detached part of it. ~—CRONE 
| 
| 
| 


covenants to pay, 1 Ball. & B. 480.— 


ODELL (1811), 1 
i. 





not to ve drawn.— xvili, ——~-.}—Lare v. FULLER, 
Lr v. woe (1925) ‘Batt. 27.—IR. 

a (1998) ‘2 WwW. W | 916 xix. .)—Construction is to be 

3.—-CAN. the result of the deed taken together.-— 


gay is necessary to | les oe Diuaes (1828), 2 Hud. & B. 1. 
716 xx. ———.}-—-A contract must be 
KanuHaYya LAL | construed as a whole, & ff the later 


ortion qualifies the preceding portion 
full effect must be given to such 
qualification. —Hayngm & Co. v. Kar- 
App. D. 363.—S. AF. 
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not forfeited, etc., or otherwise determined, or 
become void or voidable :—Held: the generality 
of this covenant for title, which was supported 
oy the recital of the bargain for an absolute term 
of ten years, was not restrained by other covenants 
which went only to provide for or against the acts 
of the assignor himself, or those who claimed 
under him. 

It is a true rule of construction that the sense 
& meaning of the parties in any particular part of 
an instrument may be collected ex antecedentibus 
et consequentibus ; every part of it may be brought 
into action in order to collect from the whole one 
uniform & consistent sense, if that may be done. 
We can sed look, however, to the sense & meaning 
of the parties as they are to be collected from the 
deed itself. It begins by reciting that the premises 
were demised for the term of ten years, & that by 
assignment in the following year they had become 
vested in this assignor for the remainder of the 
said term of ten years. This recital is fairly to be 
brought forward in order to construe every cove- 
nant in the deed; & when I find such a recital of 
an absolute term without any qualification, it is 
a considerable help to the construction of a sub- 
sequent covenant, where he covenants in absolute 
terms that it is a good & subsisting lease, valid in 
law for the premises thereby assigned, & not 
forfeited, etc., or otherwise determined, or become 
void or voidable (LORD ELLENBO:.OUGH, C.J.). 

By the known rule of law the words of a covenant 
are to be taken more strongly against the cove- 
nantor. I admit, however, that they may be 
restrained by other words in the deed, if we can 
see’a clear intention to restrain them from the 
other parts of the deed (BAYLEY, J.).— BARTON v. 
FITzGERALD (1812), 15 Kast, 530; 104 E. R. 944. 
Annotations :—Retd. Foord v. Wilson (1818), 8 Taunt. 543 ; 

Magnhild S.S. v. McIntyre, [1920] 3 K. LB. 321. Mentd 

Nind ». Marshall (1819), 1 Brod. & Bing. 319; 

Stephenson (1838), 4 Bing. N. C. 678. 

721. ———.|---Covenants ought to be construed 
with due regard to the intention of the parties as 
it is to be collected from the whole context of the 
instrument (LORD ELLENBOROUGH, C.J.).—SICKLE- 
MORE v. THISTLETON (1817), 6 M. & S. 9; 105 
K. R. 1146. 

Annotations :—-Mentd. Fe Colnaghi, Ex p. Marks (1838), 3 
Deac. 133 ; Pore v. Exley (1840), 6 Bing. N. C. 207; 
Macintosh v. Midland Counties Ry. it 14M. & W. 

s Jowett v. Spence (1846), 15 M. & W. 662; Re 

Brown's Kstate, Brown v. Brown, [1893] 2 Ch. 300; 
Bradford Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 
122. Court will not pronounce on meaning 

of detached part.!—CHOLMONDELEY (MARQUIS) v. 

CLINTON (LORD), No. 708, ante. 

728. -|—In the construction of a deed, 
regard must be had to all its parts, & if a deed 
operate two ways, the one consistent with the 
intent of the party, & the other repugnant to it, 
the ct. will put such a construction on it as to give 
effect to such intent, which is to be derived from 
the whole of the instrument.—SoLLy v. ForBEs 
(1820), 2 Brod. & Bing. 38; 4 Moore, C. P. 448; 
129 E. R. 871. 

Annotations -—Coned. Warwick v. Richardson (1844), 14 
Sim. 281; Thompson v. Lack (1846), 3 C. B. 540. Apid. 
Ford v. Beech (1848), 11 Q. B. 852 ; Squire v. Ford (1851), 
9 Hare, 47 ; Price v. ‘Barker (1855), 4 i. & B. 760 ; Currey 
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e commencing on tho 


the same days as should first oocur 
after the decease of the settlor :—Held : 
the meaning of the word “* pa 


DEEDS AND OTHER INSTRUMENTS. 


+ 


©. Armitage tne 6 W. R. 516; Green v. Wynn (1868), 
L. R. 7 Eq. 28. Consd. Bateson v. Gosling (1871), L. R. 
70. P. 9. Refd. Twopenny v. Young (1824), 3 B. & C. 
208; Morley v. Frear (1830), 4 Moo. & P. 305; Watters 

v. Smith (1831), 2 B. & Ad. 889; Cocks v. Nash (1832), 

9 Bing. 341: Simons v. Johnson (1832), 3 B. & Ad. 175; 

Upton ». Upton (1832), 1 Dowl. 400; Kearsley v. Cole 

(1846), 16 M. & W. 128: Owen v. Homan (1851), 3 Mac. 

& G. 378: Pomfret v. Perring (1854), 18 Beav. 618; 

Willis, Merry & Smith v. De Castro (1858), 4 C. B..N. 8. 

216. Mentd. Re Barrow & Geddes, Ez p. Christy a) 

2 Deac. & Ch. 155; Ansell v. Baker (1850), 15 Q. B. 20; 

Hooper v. Marshall (1869), 39 L. J.C. P. 14; Re KR. W. A. 

(1901), 85 L. T. 31. 

724. J—I am willing to admit that, if 
this deed upon the clause in question contains any 
latent ambiguity raised by extrinsic evidence, 
parol evidence or extrinsic evidence may be ad- 
mitted to explain it, or to render it unambiguous. 
But I have never heard the general rule contra- 
dicted, that parol or extrinsic evidence cannot be 
admitted to contradict, vary, or add to the terms 
of a deed (PARK, J.). 

The settlor has used the indefinite words, ‘‘a 
power of re-entry.’’ By showing, as I do, that 
there are many such powers, I show that there is 
an ambiguity in those words, either latent or 
patent; & may I not refer to the existing state 
of the property at the time these words were used, 
to see what was the intention of the settlor, & in 
what sense she used those words? This is the 
first time I have ever known it doubted, whether 
the estate, & interest, & powers of the settlor over 
the estate he was settling was admissible in proof. 
I am not offering declarations of what the party 
said she meant. I am not construing a Icgal 
instrument by the acts of the parties, or by their 
understanding upon it, but, by showing the cir- 
cumstances & situation of the party, & the estates 
& interest she had at the time, I am enabling the 
House to judge what, in legal construction, was 
her meaning. I am not aware that there is any 
legal authority to exclude the cvidence of such 
circumstances & situation (BAYLEY, J.). 

I concede that, generally speaking, you must 
construe instruments by what is to be found 
within their four corners. That principle cannot 
apply here, for, when you are considering the 
question, whether a lease is conformable to a power 
in another instrument, you must look into that 
instrument which contains the power; &, if you 
must look into that instrument which contains 
the power, then, in order to get at the true con- 
struction of the power itself, you must look at 
every part of that instrument; &, if the instru- 
ment which contains the power be referred to by 
the instrument which is the execution of the power, 
& the instrument which contains the power, also 
refers you to other instruments, for its explanation, 
then you must look at those instruments, & by 
this chain they become part of the documents on 
which your decision, as to the execution of the 
power, must be founded (Lorp ELpoN, C.).— 
SMITH v. DoE d. JERSEY (1821), 2 Brod. & Bing. 
473; 8 Bli. 290; 7 Price, 379; Moore, C. P. 
8382; 129 E. R. 1048; revsg. S. C. Sub nom. 
DoE d. JERSEY v. SMITH (1819), 1 Brod. & Bing. 


97, Ex. Ch. 
Annotations -— Apis. Doo da. Shrewsbury v. Wilson (1822), 
5 B, & Ald. 363; Rutland v. Wythe (1843), 10 Cl. & Fin. 
419. Refd. Col af v. Comoys 1822), Jac. 451; Boys v. 
Williams (1831), Russ. & M. 689: Doe d. Harries v. 
standing the fact that the settlor died 
within six months before the first 








ent ’’ | of the specified days for payment of 


dav following its execution; & in a | in the succsoding portion of the deed | the jointure rentcharge occurred, the 
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of a jointure rentcharge on the same | ‘ payment ” in the . 
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GABBET?T’s ESTATE (1897), 31 
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J. ; > Bulteel ». Ab r (1842), 

Moree {18 9) ole, Eno (i847) 6 Hare, 17; Re Grainger, 

Dawson v. ns, {1900} 2 Ch. 756. Mentd. Doe d. 

Howell v. Thomas (1840), 1 Man. & G. 335; Morris v. 

cg fot ear per Colliery Co. (1858), 3 H. & N. 473; Heelis 

v. (1864), 18 C. B. N.S. 90. 

725. I—This is a question of intention 

only, to be collected from the words of the deed 

taken all together & considered with reference to 
the object of the deed (DaLuas, C.J.).—BARFORD 

v. StucKEY (1823), 1 Bing. 225; 8 Moore, C. P. 

88; 1L. J. O. S. C. P. 73; 180 E. R. 913; on 

appeal (1824), 3 B. & C. 308. 

726. ——— Court will not confine itself to force 
of particular expression.|—In the construction of 
all instruments it is the duty of the ct. not to con- 
fine itself to the force of a particular expression, 
but to collect the intention from the whole instru- 
ment taken together. But a ct. is not authorised 
to deviate from the force of a particular expression, 
unless it finds, in other parts of the instrument, 
expressions which manifest that the author of the 
instrument could not have the intention which 
the literal force of a particular expression would 
impute to him. However capricious may be the 
intention which is clearly & unequivocally ex- 
pressed, every ct. is bound by it, unless it be 
plainly controlled by other parts of the instrument 
(LEACH, V.-C.).— HUME v. RUNDELL (1824), 2 
Sim. & St. 174; 57 1. R. 311. 

727. To determine nature of instrument.]— 
Whether an instrument be a lease or an agreement 
for a lease, must depend upon the whole of the 
instrument, the words “ agree to let’’ not being 
conclusive for an agreement.—STANIFORTH  v. 
Fox (1831), 7 Bing. 590; 5 Moo. & P. 589; 9 
L. J. O.8S. C. P. 1753 131 i. RR. 228. 

Annotations :--Refd. Doe d. Pearson v. Ries (1832), 8 Bing. 
178; Doed. Phillip v. Benjamin (1839), 9 Ad. & El. 644; 
Doe d. Wood v. Clarke (1845), 7 Q. B. 211. 

728. ———.|—-An instrument will operate 
as a lease, or an agreement for a lease, according 
to the intention to be collected from the whole 
instrument.—PERRING v. BROOK (1835), 7 C. & P. 
360 ; 1 Mood. & R. 510, N. P. 

Annotation :—Mentd. Curling v. Mills (1843), 6 Man. & G. 173. 
729. Court will not go beyond instrument— 

Unless specially referred to.|—-SHORE v. WILSON, 

No. 688, ante. 

730. -.|—ForRD v. BEECH, No. 685, ante. 

781. ——— To determine real meaning of words 
of power. |—In all cases, in order to determine what 
is the real meaning of the words of the power itself, 
it must be competent for the ct. to look to the 
whole instrument in which it is found (ALDER- 
SON, B.).—SHEEHY v. MUSKERRY (LORD) (1848), 
1H. L. Cas. 576; 9 E. KR. 885, H. L. 

Annotations :— - Mostyn v. Lancaster, : 

(1883), 23 pea 583. Mentd. eu aera c Se riiiietee 


(1859), 4 Drew. 606; Jegon v. Vivian (1865), L. R. Pe Ut 
9; King v. Bird, [1909] 1 K. B. 837. a 


732. Not from order of covenants or 
precise terms.|—-It has been truly said, in some of 
the cases, that the construction of a deed does not 
depend on the order of the covenants, or upon the 
pe terms of them; but that regard must be 

ad to the object & the whole scope of the instru- 
ment (WILDE, C.J.).—RICHARDs v. BLUCK (1848), 

C. B. 437; 6 Dow. & L. 325; 18 L. J.C. P. 15; 
12 L. T. O. 8S. 126; 12 Jur. 968; 136 E. R. 1319. 
Annotations :—Mentd. Danby v. Lamb (1861) 11C. B.N. 8. 

423; Waylett v. Windham (1864), 3 New Rep. 441. 

783. -|—The terms of a grant are to be 
construed as favourably as possible for the grantee. 
Nor will it be denied that the whole of the instru- 
ment must be looked at together, when we are 
endeavouring to arrive at the intention of the 
parties (WILDE, C.J.).—Re STROUD (1849), 8 C. B. 























502; 19L. J.C. P.117; 187 E. R. 604; sub nom. 
Stroup v. Hast & WeEst-INpIA Dock, & Brir- 
MINGHAM JUNCTION Ry. Co., 14 L. T. O. 8. 291. 

784. -]—All parts should be construed 
together, ae as much effect as possible 
(LorpD DENMAN, C.J.).—-SHERLOCK v. SPIERS (1849), 
13 L. T. O. S. 424. 

735. ——.]— MILL v. HI, Na. 702, ante. 

736. ———.|—-We are to look at the whole in- 
strument & the object of the parties, & see what is 
the intention to be collected from the whole of the 
language with reference to those (CROMPTON, J.).— 
TURNER v. Evans (1853), 2 E. & B. 512; 21 
h. T. O. S. 158; 17 Jur. 1073; 1C. L. R. 563 ; 
118 E. R. 860. 

Annotations :—Oonsd. Hadsley v. Dayor-Smith, [1914] A. CO. 

979. Mentd. Mitchell »v. Hender (1854), 2 W. R. 411; 


Clark »v. Watkins (1863), 8 L. T. 83; Allen v. Taylor (1870), 
19 W. R. 35; Woodbridge v. Bellamy, [1911] 1 Ch. 326. 


787, ——-.|—-The ordinary import of language 
of a letter giving full authority to deal with the 
property of another ought not to be cut down or 
restricted by merely ambiguous or uncertain ex- 

ressions in other parts of the document.— 

ARIENTE v. LUBBOCK (1856), 8 De G. M. & G. 5; 
44H. R. 290, L. JJ. 

738. J|—It is clear that an absolute 
release in terms followed by a clause savin 
remedies against certain parties cannot be treate 
as a release if the effect of so doing is to prevent 
the operation of the saving clause; the whole 
must be taken together, & effect given to the in- 
tention of the parties (LORD CAMPBELL, C.J.).— 
CURREY v. ARMITAGE (1858), 6 W. R. 516. 
Ae :~-Mentd. Willls v. De Castro (1858), 4 C. B. N.S. 


739. -]|—I take the canon of construction 
to be that where the description of the premises 
assigned is clear & unambiguous, effect must be 
given to it by the ct. even though convinced from 
other parts of the deed, that it was not what the 
parties meant to say (LORD BLACKBURN).—-LEE v. 
ALEXANDER (1883), 8 App. Cas. 853, H. L. 
Annotation :-—Consd. Orr v. Mitchell, [1893] A. C. 238. 

740. -—The clearest words of condition 
must yield to the prominent intention of the parties 
as gathered from the whole instrument (Byl&s, J.). 
~—LONDON Gas-LIGHT Co. v. CHELSEA VESTRY 
(1860), 8 C. B. N.S. 215; 2 L. T. 217; 8 W. KB. 
416; 141 BE. Rh. 1148. 

741. ——.]—I apprehend it is a sovereign rule 
in the construction of all written documents, to 
give effect to the intention of the parties as ex- 

ressed in the instrument itself, & to give effect 
if possible to every word or, at all events, to every 
provision (BYLEs, J.).—HAYNE v. CUMMINGS 
(1864), 16 C. B. N. S. 421; 4 New Rep. 61; 10 
L. T. 341; 10 Jur. N.S. 773; 143 BE. QR. 1191. 
Ane eee Magnhild S.S. v. McIntyre, [1920] 


742. -]—The rule has always been this: 
that you may suspend your right to proceed against 
the principal debtor, & yet proceed against the 
surety; & that even if you put into your deed 
words which, standing alone, amount to a release, 
the ct. will not give that effect to them, but will 
take the whole of the deed together, & effectuate 
that which was the real intention of the parties 
(Sir G. M. GIFFARD, V.-C.).—GREEN v. WYNN 
(1868), L. R. 7 Eq. 28; 38 L. J. Ch. 76; 19L. T. 
553; 17 W.R. 723 affd. (1869), 4 Ch App. 204, L. C. 

nnotations :—Mentd. Bateson v. Gosling (1871), L. R. 7 


A 
C. P. 9; Forbes v. Jackson (1882), 19 Ch. D. 615; 
Whitehouse, Whitehouse v. Edwards (1887), 37 Ch. D. 683. 


748. .]|—Upon the question whether the 
execution of a deed is an act of bkpcy., one part of 
it cannot be separated from the rest.—Re DouGLAs, 
Ex p. SNOWBALL (1872), 7 Ch. App. 534; 41 
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Sect, 3.—Rules of construction: Sub-sects. 4 & 5. 
L. J. Bey. 49; 26 L. T. 894; 20 W. R. 786, 


Annotations :—Mentd. Vane v. Vane (1873) 
Elliott v. Turquand (1881), 7 App. Cas. 79 ; 
(1916) 1 K. B 
74A. so part not construed to contradict 

another.|—One general rule as to the construction 

of any instrument is that one should give words 
their ordinary meaning in the English language, & 
should neither add to nor take anything away 
from such words unless one be obliged to do so, 

& another rule is that unless obliged, one should 

not construe an instrument in such a way that 

one part would contradict the other part (BRETT, 

M.R.).—Re BEepson’s Trusts (1885), 28 Ch. y 

one 'O. 54 L. J. Ch. 644; 52 L. T. 554; 83 W. R 

Annotation ;—~Mentd. Blackman v. Fysh, {1892] 3 Ch. 209. 


ae L. T. 320; 
Boocock, 








745. aie HAPMAN wv. GuEST (1887), 3 
T. L. R. 438 
746. .J—By a marriage settlement the 





annual income of "the trust fund was given to the 
husband ‘‘ & his assigns ’’ for his life or until he 
should make, or attempt to make, any assignment 
of the income, or any part thereof, or to charge or 
incumber, or Lae to charge or incumber, the 
same, or until he should be found or declared a 
bkpt., or should take the benefit of any Act of 
Parliament for the benefit of insolvent debtors, or 
until .he should make any assignment of his effects 
for the benefit of his creditors. The settlement 
contained limitations over, & a direction that upon 
the husband’s death, or sooncr determination of 
his estate, payment should be made to those en- 
titled in remainder. The husband mortgaged his 
life interest & judgments had been signed against 
him for costs incurred in certain litigation & charg- 
ing orders made against his life intcrest in certain 
consolidated stock comprised in the trusts of the 
settlement. It was contended that the effect of 
the addition of the word ‘‘ assigns ’’ was that the 
husband’s life interest was absolute, & the for- 
feiture clause void :—Held: the result of giving 
80 wide a meaning to the word “ assigns ’’ would 
be to render nugatory the rest of the proviso, 
which was aimed against alienation. The charging 
orders were not within the clause & it was possible 
to give effect to the clause against alienation & at 
the same time to give effect to the word ‘ assigns.’ 
—Re KELLY’S SETTLEMENT, WEST v. TURNER 
(1888), 59 L. T. 494. 

747. ——.|—By an agreement in writing W., 
a trader, who was insolvent, assigned all his 
machinery, stock & book-debts to B., his largest 
creditor. . agreed to carry on the " business as 
before in W.’s name, to engage W. as manager at 
a weekly salary, to discharge the existing & future 
trade liabilities of W., & to find funds for carrying 
on the business. All profits made were to be placed 
to the credit of W., & as soon as the losses were 
made up B. was to resell the business to W. without 
any further responsibility on the part of B., or 
any consideration on the part of W. B., having 
become bkpt. & W. having become bkpt., a question 
arose as to the ownership of the business :—H eld: 
under the agreement, B. & W. took a joint interest 
in the business. 

The whole question depends upon what is the 
true construction of this agreement taken as a 
whole. We must construe this ent upon 
its own wording, & look only at the meaning of 
what the parties to this agreement have said. 


FOL Revers. poe eaten | eka ase SAS |} 


DrEepDs AND OTHER INSTRUMENTS. 


This is a business document, & we must construe 
it as such (LorpD EsHER, MR. ).— Re WHITELEY, 
Ex p. SmitH & Co. (1892), 67 L. T. 69, C. A. 

748. ——— Several clauses.] —A deed ought to 
be read as a whole, in order to ascertain the true 
Meaning of its several clauses; & the words of 
each clause should be so interpreted as to bring 
them into harmony with the other provisions of 
the deed, if that interpretation does no violence 
to the meaning of which they are naturally sus- 
ceptible (LORD WATSON).—-CHAMBER COLLIERY Co., 
Lip. v. TW xEBOULD (1893), [1915} 1 Ch. 268, n. 


Annotations : ew hs N.E. Ry. v. Hastings, [1900] A. C. 260. 
hariston Colitertes Oo. 


Mentd. New Westmoreland, 
[1904] 2 Ch. 443, n.; Beard v. Moira Colliery Co., 1915] 
Ch. 257; Davies v. Powell Duffryn Steam Coal Co 


1 2 o 
(1917) 1 Ch. 488; Consett Industrial & Provident Soc. v. 
Consett Iron Co., [1922] 2 Ch. 135. 

749. -]— We must find out what is the 
meaning of the contract, between the parties, 
| whether it be by deed or a simple contract, by 
looking at the whole of the instrument (LORD 
HALSBURY, C.).—NEW SHARLSTON COLLIERY Co., 
LTD. v. WESTMORELAND (EARL) (1900), [1904] 
2 Ch. ea n.; 73 L. J. Ch. 838, n.; 82 L. T. 
725, H. L.; aff. S. C. sub nom. WHorMoRELAND 
(EARL) v. NEw SHARLSTON COLLIERY Co., LTD. 
(1899), 80 L. T. 846, CO. A. 

Annotations :—Mentd. Butterknowle Colliery Co. v. Bisho 
Auckland Industrial Co-o [1906] A. C. 308 3 ; Bear 
v. Moira Colliery Co., (1916) 1 Ch. 257 ; Davies «Powell 
Duffryn Steam Coal Co., {1917} 1 Ch. 488; 
St. Catharine’s Coll 





Thomson v. 
e, Cambridge, & Mappin’s Masbro’ 
Old prewery St. Catharine's College, Cambridge v. Rosse 
ne 118 T. 758: Welldon v. Butterley Co., (1920) 

130; Consett Industrial & Provident Soc. v. Consett 
ren Co., [1922] 2 Ch. 135. 


Effect of context on ordinary meaning of words.] 
—See Sub-sect. 8, A., post. 

750. Every word & part to be given effect to— 
If possible.]—Effect must be given to every word 
in a deed, if it may be done, without rejecting 
any. —SHELLEY’ S CASE, WOLFE v. SHELLEY (1581), 
1 Co. Rep. 93 b; Moore, K. B. 186; 76 E. R. 206. 


Annotations : :—Refd. Beck’s rai 1630), Litt. 344; Doo d. 
Gallini v. a ht hae & Ad. 621; Holmes v. 
Prescott (1864), 11 38. Mentd. Bedford’s Case 


(undated), 2 ‘Ard. 197: “inenla College’s Case (1595), 
3_Co. Rep. 58; Bingham'‘s Caso, Stroud d. Albert v. 
phoreey, Sh Be Co.” Rep. 91a; Finch’s a? (1606), 


6 Co. Rep. 63 a; Lillingeton’s Case (1607), 7 Co. Rep. 
38 a; Stafford’s Case (1609), 8 Co. Rep. 73 a; Counden 
v. Clerke Ai6S). Hob. Pat Portington’s Case "(1613), 10 
Co. p. 35 bs; Yong Radford (1613), Hob. 3; Blam- 
ford »v. goatee (1615), 3 Bulst. 98; Butler »v. ’ Fincher 
ae ulst. 302; Gough », Howarde (1615), 3 Bulst. 
Dymocks Caso ( (1616), Cro. a 408 ; Havergil v. 
Hare (1616) 250: Kgerton’s Case (1619), Cro. 
Jac. 525; Homann v. Brabason (16060), O. Bridg 
Aaeao D. aS dei (1661), 1 Sid. 29 ree v. Pianet 
(1662), O ae ee Payne ». Barker (1662), O ; 
18; Petty oddara (1862), 0 Bridg. 35 
v. Phillips | (1663), O ridg. 464 ; Davies v. Kempo (et) 
Cart. 2; Ellis v. Jackson et 1 ee Geary v 
Bearcroft (1666), Cart. arsh v. Lee (i870), 2 Vent. 
337; Smith v. Wheeler ‘iero, 1 Mod. Rep. 38; Pibus 
v. he Ee i vant 372; Coultman v. Senhouse 
as cae hale ; igi hn Tra Re US) 2 ee ccna 
dligton me ‘ A ; rgoo 
v. Edge (169 ), 12 Mod. Rep. 278 ; Withers v. Harris (1702), 
Raym. ee Woodward's Case 1708), 7 Mod. Rep. 

: ae a (1703) ora: a; Abbe almouth v. Stro 
(ig 7), 11 Mod. bot v. vee (1708), 11 
eee. sii Barkham (1717), ® Stra. 35; 
right Wright PCT) 1 Stra. oS) ie ks v. Marks 

10 Mod. pens Ratoliffe’s Case 720), 1 Stra. 

: Thornby v. leetwood Moe ie 1 Stra. 318; Dawes 
vw. Ferrars ee Prec. Ch. 589 haw v. Weigh ( (1725), 
Fo Goodright ». olive (12 . Cas. 
Abr. 315; ono. Voice (1738), Kel. W. St: Dubber 
Loe tempo Gant ;, Chain 


er vw. Johnson 173°) 

a MW Ly S7), Needham (1737), 
Andr Minchull (1787), 1 Atk. 411; Hop- 
mins (alias Der). te A gens 581 ; Newcomen 


rere ne watt Th tte a revi 74d, ¢ Wik sae 48: 
2 . ham oe. , 
ee eet | eee Lethieulier 


WwW v. Spencer (1748), 1 Ves. Sen. 1 142 


ene v. eis ee) 
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0. 1754), 1 Reng, 66; Sayer v. Masterman (1757), 
i g, Trecy. ft Wien earson (1758), Amb. 358 ; hea 
v. yee vior r 1Tob) “Eden, 361; Vaughan ’d. Atkins 0. 
Atkins Burr. 2764 : Alpass ¢. M Lovretaiy B mee 
Dp. 6; Goodtitle d. Sweet v. ont, 410 01), 1 

enP3 364 7 Hawkins 0. Kemp (1808), & Mast, 410; Fogle 
v. Poole os . Price 

12 Ves. Ces Tewk kesbury, Datliite v. Deen (1805), g 


Smith, ve B. . Lindse aed fa a Meda (1809), 11 
Lyon v. Mitchell (1816), 46 


East, bs > 

hotnenacies v. Clinton ( 1630).2 ahean 
0; Doe eM 

d. Bagnall »v. Harvey 


v. oh: (1822), 10 Price, 2 Jones v. Jones 
Doe d. Winter v. Perratt tet) 


1 Do 1B. & C. 238 ; Doe 1825), 

Dow, & Ry. K. B. 78; 

5 B. & C. 48; Doe d. Jones v. Williams (1833), 2 Ae 
M. K. B. 602 : Hood Aes Big (1836), Tyr. & Gr. 1118; 
Lees v. Mosley’ (18386), 5 J. Ex. Eq. 78; Scarborough v. 
Doe d. Savile 386), b Ad. & El. L897 ; Dumnsday v. H hes 
(1837), 4 Scott, 209; oagies a dar ean 
L. J. Ch. 53; Jackson v. Noble (1838), a 251 
Nicholson v. Welford aiett) 1Z2A 1 peed 
v. to on (1842), 6 Jur. 923; Tei v. Vea 
eee 7 Man. & G. 938 Harvoy v. Towell (1847), 7 

are, ie Monypenny v. 8 ett (1847), 16 M. & W. 418; 
Doe a. Cannon »v. Hucaetls (1849), 8 B. 876; Mony- 
penny v. Dering (1850), 7 Te 568 ; Craton v. Attwood 
1850), 15 Q. B. 929; Holliday v. ‘Overton (1852), 15 

eav. 480; James v. water (1852), 1 Sm. & G. 40; 
Kast v. Twyford She) Cas. 517; Kavanagh v. 
Morland (1853), Kay, 16; Kenworthy v. Ward (1853), 
11 Hare, 196; Edwards v. R. (1854), 9 Exch. 628; Voller 
v. Carter (1854), 24L. J. 5 Wright v. Vernon 
yee), 2 Drew. 439; Re Wyagh' Trusts (1854) 

. J. Ch. 930; Coape v, Arnold, Arnold v. Coape (1858), 
i De G. M. & G. 574; Crofts v. Middleton (1855), 2 


8 Term 


194; Parker v. Clark (1855), 3 Sm. & G. Woodhouse 
v. Herrick (1855), 1 K. & J. 352; Chasibena ne v. 
Chamberlayne (1856), 25 L. J; . B. 187; Haddelsey »v. 
Adams (1856), 22 Beav. 266; Gr mason v. Do eet: 
4 Drew. 125; Lowis v. pling (1857), 5 W 243; 
Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823 ; "Towns v. 
Wentworth Usee)i 11 Moo. VP. C. C. 526; Wright v. ere 
(1859), 4 H. 488 ; Johnson v. Rutherfor (1861), 3 
T. 649; sonar v. ‘Adams 1861), 9 B . 3. ;: 


Milis v. Seward (1861), 1 J. & 733 ; 
eae B. N. S. 1993 Thorpe’ v. Thorpe (1862), 

1 H. C 336 3 Davenport 0 Davenport (1863), 1 Hem. 
kM. OTs: Snell v. Finch es gee ce 13 CG. B. N. S. 651; 
Greaves v. Simpson Gs6e) § 641; Seymour v. 
Vernon (1864), 33 L. J. Ch. 690; Moeiee v. MaBean 
(1865), 6 New Rep. 192 Phillips" vw. James (1865), 138 
W. R. 543; Clarke v. Clommans, Selway v. eit ies tg 
ee” 36 L. J. Ch. 171; Fuller v. Chamier ae 

Kiq 682; Re Jeaftreson’s Trusta (18686), 
276; Powell v. Boggis (1866), 14 W. R. 670; Baadley a 
Cartwright (1867), L. R. 2C. P. 611; Denman : Jones 
(1867), 16 L. T. 787; Avern v. Lloyd (1868), L - R. 5 Ka. 
383; rerrick v. Franklin (1868), ai R. 6 Eq. 593 ; Hinton 
v. Kirwood (1868), 37 L. as Ch. Baily v. De Grespi ny 
(1869), L. KR. 4 Q. B. 180; Beioloy v. Carter (1869), 4 
Ch. App. 230; Sackville- West 2. Holmesdale {1870), 
L. R. 4 H. L. 543; Brookman v. Smith (1871), L. 
Kixch. 291; Cooper ae tder eet (1872), 41 L. J. Ch. 358 : 
Grier v, Grier (1872), L 5 H. L. 688; Webb vw. Sadler 
eS) 2 lL. T. 388 ; Ronderhill v. Roden (1876), 45 

J. che 266; Allen v. eA Ch, 37 L. T. 688; 
Havscn Holman aera Sh. 248; Re White 


& Hindle’s Contract eet ds! 201; ‘Comfort v. 
Brown (1878), 10 Ch. D. Sith v. Butchor ere. 
10 Ch. D. 1133 Clarke v. Bradleugh (1881) 46 L 49; 


Manna vt. Gingell Ae 21 Ch. 790; an v, 
anomie (1882), 9 Q. B. D. 643; Studd v. Cook ace 
App. Cas. 577; ’ Bowen v. Leis (1884), 9 App. Cas. 890; 
ibbon v. Abbott ate 10 ik Cas. 653; Ie Parry 
& Daggs (1885), s Ch. 130; rapes v. Harrison 


(1885), 16 Q. B. ty Do Kir Randall & East & 
West India Dock os 1886) a 7K mi R. 692; Pedder v. 
Hunt (1887), 565; Re Score, Tolman v. Score 


18 
(1887). 57 L. T ees ite ied & Barnara’s Contract (1868), 
69 L. T. 166; Re Allsop & Joy's Contract (1889), 6 L. T. 
213; Evans v eon {1892] 2 Fe Barrett 
(1894), 39 Sol. Jo. Van Grutten v. Foxwell, Foxwell 
Van Grutten iter a Cc. 658; Foxwell v, Van Grutten 
(i900), 82: L. t. 3 Re Watson & Morriaon’s Contract, 
atson oe aga ts G06), 44 Sol. Jo. 629; ET te . Lane, 
[1901} 2 B. 745; Re Youmans’ Will, [ O17 1 Ch. 
72 Pelham Clinton v. Newcastle, (19 962). Ch. 34: 


Re button Buckton v. Buckton, [1907] 2 Ch. eve 
Nash, Cook v. Frederick, {1909} 2’Ch. 150 SE os 
Settlmt., Cattermole, Davison ©. Munb i fie Re 

498; Re Simcoe, Vowler-Simcoe v. Vowle: » (1918) i Ch. 
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758 i. General rule. ntracts are 


}-Co 
to be construed legally, & not cereoee 
one way or another. Tar kr Ba? hy —F 


RalLways Comms. (1883), 1 
182.—AUS, 
758 i. ——,)—MITCHELL v. SMELLIZ 


hance v. Spence. 


—— ee 


(1870), 20 C. P. 389.—CAN. 


parties, unless contrary 
principle of law, —PENTLAND v. STOKES 


552; me Sng Sat fra 1 A he Gh. 782; 33 aera rence: 
COC. A 


Lawre La a 
Silooaks, (1616) 2. Ch. 1 ton, Pitan v. iilton, 
3 Oh Re Ho 








fi 917) bbs, Hobbs ». Hobbs 

1 Ch. ae. a & Green's Contrac t, Re ancy 
Hey. oe her, (1991) 1 Ch. 566. 
751. -|—THURMAN v. COOPER es 


Poph. 188; 2 Roll. Rep. 19; 79 E. R. 1289; sub 
nom. TURNMAN ¥. CoopPERr, Gro. Jac. 476. 
Annotation :—Mentd. Brice v. Smith (1737), Willes, 1. 
752. —— .]—BErcK’s CAsE, No. 645, ante. 
758. ———.]—But surely it is a rule both 
in law & equity, so to construe the whole deed 
or will, as that every clause should have its effect 
(PARKER, L.C.).—-BUTLER v. DUNCOMB (1718), as 
reported in 1 P. Wms. 448; 24 EH. R. 466, L. O. 
Annotations :—Mentd. Iteresby v. Newland (1722), 2P. Wms. 


ae Mills v. Banks (1724), 3 PD. Wms. 1: Bromo v. Berkley 
1728), 2 oe oo 484; K v. Withers (1735), Cas. 








117; Bradley v. Powell (1736), Cas. temp. 
vA Se ipa Stanley v. Stanley (1737), West temp, Hard. 
135; Hall v. Carter (1742), 9 Mod. Rep. 347; Stevens 


v. Dethick (1743), 3 Atk, 39; Teynham ». Webb (1751), 


2 Ves. Sen. 198: Worsley v. Granville (1751), a Ae on 
831; Loder »v. Loder (1754), 2 Ves. Sen. 530 ; 

v. Harvey (1787), Amb. 824; Godwin ». Munda ie yas) 
ene A Cc. 191 hoe anon: i Seymour (1790), 4 | ae 
Co ngton a Folo ; es ric v. 
Skelmersdale 40), 4 —— Ex. 78; a to v. 


Scarisbrick (1 reat H. L. Cas. 167; Re Greaves’ S. E., 


Jones v. Gre ives, 19007 2 ie O83. 








754, .]|—SHERLOCK v. SpPrers, No. 784, 
ante. 

7155. ——— ——.]—-HAYNE v. Oumminas, No. 741, 
ante. 





756. ——.]—-The proper mode of con- 
struing any written instrument is to give effect to 
every part of it, if this be possible, & not to strike 
out or nullify one clause in a deed, unless it be 
impossible to reconcile it with another & more 
- ress clause in the same deed (Sir JOHN ROMILLY, 

.).—Re StRaND Music Hatt Co., Lrnp., Ew p. 
ene & AMERICAN FINANCE Co., Irn. 
(1865), 35 Beav. 153; 55 E. R. 853; affd., 3 


ee oS me Lat, Le IS. & Navy Hotel C 
anne tations :— ; ss v. Army avy Ho 0. 
1886), 34 Ch. D. 43; Re Bren ary Land & Coal Co., 
avis v. Martin, (1894) 3 Ch. 181; Brown, Shipley v. 
I. R. Comrs. (1805), 64 L. J. M. C. 241; ee Johnston 
Foreign Patents Co., Re Johnston Die Press Co., Re 
Johnstonia stngray ing Co., J. P. Trust v. The Companies 


(1904), 91 L 124: Re Tasker, Hoare v. Tasker, [1905) 
2 Ch. 587; Re Perth Riectric Tramways, Lyon Af pan: 


ways Syndicate & Perth Electric pagina} bl 


216: Re Fireproof Doors, Umney v. Fireproof Doors, 
[1916] 2 Ch. 143. 
757. If consistent with manifest intention.) 





—It is a sound construction of both deeds & wills, 

that every word ought to stand if consistent with 

the manifest intention.— Kina v. BURCHALL (1759), 

4 Term Rep. 296, n.; Amb. 379; 1 Eden, 424; 

cited in 2 Burr. rat Pp 1108 ein ae. is be 
esaner a ‘ 

Ata Monta. Mente v. 0, Morgan (1783), 1 Bro. C. C. 206; 


Goodright v. Herr (1785), 4 Do i B. 298; Denn d. 
Webb v. Pucker (if (1 93) 5 Term ‘Rep. : Woodhouse 
(ide), 28 Le L. J. ban LX a 

Beay. 375; Morgan. v. Thomas (1882), 8 Q. B. 


Ut res magis valeat quam pereat.]—Sce Sub-sect. 
18, post. 


Sus-sEcT. 5.—CONSTRUCTION IN ACCORDANCE 
wITtH Law. 

758. General rule.}] — BALDWIN v. 
BALDWIN’S CASE, No. 636, ante. 


MARTON, 


ere a] 





ee. te Ball & B. 68.——IR. 


pees truing | ——.}—GATOCHELL ¥v. GEO- 
sic et of ag wontnet never ae arte | cane (1857), 6 I. Ch. R. 312.—-IR. 
| | Bam wate appears on the toe oF Hae | « deez an a be fuged by tata 
aco 
™ n to some | by by which they sted bi y be presumed 


have hound themsel veg,—-Rals 


264 
Sect. rE uaa of construction: Sub-sects. 5, 6,7 & 








759. ———.]—Ormrn’s Casx, No. 637, ante. 

760. ———.|\—-Brrry v. Perry, No. 648, ante. 
761. -|—BECK’s CASE, No. 645, ante. 

762. -|—The intent of the parties shall not 


be implied against the direct rules of law (ROLL, 
O.J. erie Drx (1649), Sty. 188, 204; 82 


T84 : fone -— Ma eG, Croneing 5 peg <<. eal). 

v. Lade (1689), 3 Lev. 291. 

763. .|—PaRKHURST v. SmitH, No. 650, ante. 

764. -|—-GOODTITLE d. EDWARDS v. BAILey, 
eee ante. 


2 Keb. 
Baker 











: -|—GIBSON v. MINET, No. 639, ante. 
766. ———.|—-CRISDEE v. BOLTON, No. 661, ante. 
767. ———.|—HILBERS v. PARKINSON, No. 640, 


ante, 
According to intention.]—See Sub-scct. 3, ante. 


SUB-SECT. 6.—CONSTRUCTION WITH REFERENCE 
To LAW AT DATE OF EXECUTION. 

768. General rule.|—-By an agreement between 
the N. Local Board & the C. Local Board, it was 
agreed that the N. Board should make a sewer & 
allow ‘the sewers of the OC. district to drain into it, 
but the sewage of any other districts or places was 
not to be permitted by the C. Board to pass into 
their sewers so as to discharge into the sewer to be 
made by the N. Board. Under Acis of Parliament 
then in existence, the owner of premises beyond 
the limits of a district had power to make a sewer 
to communicate with the sewers of the district, & 
by an Act subsequently passed similar powers 
were given :—Held: the agreement must be taken 
to have been made subject to the provisions of the 
law then existing, under which the owners of 
premises beyond the C. district had similar powers. 
—NEWINGTON LocaL Boarp v. COTTINGHAM 
LocaL Boarp (1879), 12 Ch. D. 725; 48 L. J. Ch. 
226; 40 L. T. 58. 


‘Annotation :—Refd. New Windsor Corpn. v. Stovell (1884), 
27 Ch. D. 665. 


769. Assumption that law will not be altered.|— 
In the absence of clear expressions to the contrary, 
parties must be considered as contracting upon 


NARAIN SINGH vv. CHOTA NAGPUR 
BANKING Assoon. (1915), I. L. R. 43 
Cale, 332.—IND. 

758 vi. ._}-A deed of arrange- 
ment & release in the English form, 
between members of a Hindoo family 
respecting joint estate, claimed by 


BHAGWANT SINGH 





770 il. 





by the construction placed in another 
suit on another & a different deed.— 


v. 

(1889), 1. L. R. 11 All. 416.—-IND. 
.})— The 
laced on an earlier document cannot 
eo used in construing a later document 


DrEps AND OtrnerR INSTRUMENTS. 


the assumption that the law will remain as it is 
at the time of entering into the contract.—BER- 
WICK-UPON-TWEED CORPN. v. OSWALD (1854), 
8 E. & B. 653; 1 Jur. N.S. 395; 118 E. R. 1286 ; 
sub nom. OSWALD v2. BERWICK-UPON-TWEED 
CorpPn., 23 L. J. Q. B. 321; 23 L. T. O. S. 272 ; 
18 J. P. 566 ; 2 W. R. 707 3 2 0. L. R. 909, Ex. Ch. ; 
on cai aed (1 1856) 5 H. L. Gas. 856, H. L. 

A d. Vansittart v. Taylor (1855), 4B. &B. 


Hn ee eas v. Gibb (1856), 6 E. 902; Clifton 
Dartmouth Hardness Co nn. \P. Sil uly (1854) ; LE ’& B. 97; 


Baily v. De Cresp Mentd. 
Spence v. Healey Pa Oa 8 Seon. 86s ; Hrghes ». Lumley 
(issay 101 & B. OO) 5 DOrrn Wee v. Whinray 
1854), 10 Exch. 77; Kitson sulin 1859), "4 E. & a. 
eons : ne er v. Finch (18 ot) 29 L. T .88 ; Cambridge 
ennis (1858), E. B. & E. 660: Collins v. Collins 


(Bae), 8 4), 9 App. Cas. 205. 


SuB-SECT. 7.—EFFECT OF CONSTRUCTION OF ONE 
DOCUMENT ON CONSTRUCTION OF ANOTHER. 


770. General rule.]|—Semble: on points of con- 
struction precedents may not be cited as authorities, 
unless they explain the meaning of technical terms 
or lay down general principles.—ROBINSON v. 
a lg 43 L. J. Ch. 82; 29 L. T. 7153; 22 
Annotations : :—Refd. Best’s Settlmt. Trusts (1874), 


Re 
18 Eq. 686. Mentd. Wing v. Wi (1876), 34 
L. T. 941. ba ae oe 


771. ——-.]— DincoTrr v. FRIESNER (1895), 11 
T. L. R. 187, 0. A. 

772. Second document will not act as defeas- 
ance.|—One deed not to be construed as a de- 
feasance of another without necessity.—CLAYTON 
v. KYNASTON (1698), 2 Salk 573; 1 Ld. Raym. 


419; 12 Mod. Rep. 221; 91 E. R. 483. 

Annotations :—Refd. Phillip gv. Knightly (1730), Fitz-G. 53 ; 
Dean v. Newhall (1799) 8 Term Rep. 168; Hutton v. 
Kyre (1815), 1 Marsh. 603; Lancaster v. Harrison (1830), 
£ us: 726 ; onee Jroar (1830), 6 Bi 


oe GB N.S. Q. B. 425; Willi is v. De Cas 
(i858) )» 216; Ledger v. Stanton (“gen 
ohn. Pati “68 





SUB-SECT. 8.—MEANING OF WORDS. 
A. General Rules. 


773. Words construed in their ordinary mean- 
ing.]|—ANON. (1549), Benl. 6; 73 E. R. 935. 
Annotations :—Refd. Bowman v. Milbanke (1664), 1 Sid. 

191. Mentd. Blackamore’s Case (1610), 8 Co. Rep. 156 a. 

eS ee YS I RE See A Ae PIAS aE Ma UE Neo eR eg EI 
B. 623.—IR. 

773 i. Words construed in their 
ordinary meaning.}—Where a deed 
contained a proviso that the agreement 

might be terminated by any of the 
rere on giving a year's notice ~ an 

tention: so to or ee = 





DARYAO SINGH 


construction 





a childless Hindoo widow of one of | executed by the same person, when the had the same eff as ‘‘ by. 
the co-hoirs, in her character of | later document does not embody or ROBBINS v. ROBBINS re. 4v.L. R. 
ae ah oan persone. re saa peerene aoe to hr porte coeuuent Seas balers 128.—AUS. 

re er decease usban are urther they do not form parts o e 

that vshe was entitied to’ the sum | same transaction & are not even con- leg 1.0) Jessed, Covenanved 


therein expressed, as the share of her 
deceased husband, ‘‘for her sole 
absolute use & bonefit ’’ :—Held: 
these words are not to receive the 
same interpretation as a he cu equity 
in England would put u them, 
but a deed must be cons ued with 
reference to the situation of the parties 
& the righta of the widow by the 
vse aw.—-SREEMUTTY RABUTTY 


ten poraneous. 


Nor can the decision 
on the earlier document afford a prece- 
dent for the interpretation of the later 
document, when the language of the 
two documents is found to be entirely 
dissimilar.—HampaR HUvUSsA 
vo. FaGHFUR MiRzA (1905), L. R. 3 
Ind. App. 135.—IND. 


to erect alterations upon the premises, 
& to execute such alterations ‘‘ forth- 
with ’ :—IHeld: the word ‘“ forth- 
with ”? in this covenant could not be 
extended to include a period of 21 
renal after the date of the lease.— 

oe vw. McFaDYEN @910), 11 
— m7 723.—AUS. 
vw. SOMERS 


———. }- ASH 
cde), 2 33 U.C. Cc. R. 191.—CAN. 


wae ae 


Doss v. SIBCHUNDER MULLICK 

(1854). 6 Moo. Ind. App. 1.—IND. 
8s. ———~ Onus of proof.}-—-The onus 
is on the party who contends that 
a contract is governed by specfal 
neral rules of law.—TEJ 
KANTH GHOSE (1844), 


P ae 10. SECT. 3, S8UB-SECT. 7. 


770 1. General rule. }-—There is Ganger 
in deciding cre. one case felating to 


PART Ill. SECT. 3, SUB-SECT. 8.—A. 


t. General rule.jJ—In construing 
all written instruments, the 


. matical & ordinary sense of the words 


: to be adhered to, unless that would 


ugnance or ancon: 
sistency, but no no farther WaRB 
v. LOVELAND d. Ive (1828), 1 Hud.’ & 


One vw. JOHNSTON 
113v. —— ee v. WELLI 
TON, GREY & BRucE RY. "Co. iss), 
28 at 3 327.—CAN. 
——.}—DINWOODIE v. SMITH 
sie a 25 C. P. 361 —CAN. 

773 vii. -——.} —If ina conveyance of 
land the descri tion is not certain 
enough to ident the locus it is to 
be construed acco to the language 
of the instrument, though it may result 


’ Part II].—INTERPRETATION OF DEEDS AND NoN-TESTAMENTARY INSTRUMENTS. 265 


174. ——.|— Hrwer v. PAINTER (1612), 1 
ga 174; 80 E. R. 864. 
— -|--LONDON v. SOUTHWELL (CHAPTER) 
(1618), Hob. 303; 80 = as 447. 


-—Refd. Barre Clubb ea 2 Wm. BL 
rehouse v. Fennell (is 32), 8B 490 ; Crompton 
1865), $0 Ch. D. Mentd. R. v. Rochester 
Bp. & Clark (1675), 2 Mod. hee. 1, 

776. -]—On a covenant to pay such a sum 
of money ‘ within one month next following,’ the 
month shall be reckoned a lunar month of 28 
days, & not a calendar month. 

Words & hae of speech are to be expounded 
& construed as they are generally understood 
(per CuR.).—BARKSDALE v. MORGAN (1698), 4 
Mod. Rep. 185; 87 E. R. 338. 

177. ; — HAMLEY v. HENDON (1699), 12 
Mod. Rep. 327; 88 E. R. 1355. 

17 .]—Words are to be construed by the 
ct. as they are generally understood.—GARDINER 
v. ATWATER (1756), Say. 265; 96 E. R. 875. 

7179. ——.]— Where A. & B. entered into a 
written agreement, the one to purchase, & the other 
to sell the salt made at the salt-works of B. 
for fourteen years, but it was provided that 
bkpcy. or insolvency on the art of A. should 
terminate the contract :—Hel the word in- 
solvency was used in its natural & ee in its artificial 
sense, & the contract was put an end to by A. 
being unable to pay his debts, although he “had 
not taken the benefit of Insolvent De tors Act, 


oe ue oe 


Annotations 
1052; Mi 
e Jaratt 














RE REE EE se 








1826 (c. 57).—PARKER v. GossaAGE (1835), 2 Cr. 
. & R. 617; 1 Gale, 288; Tyr. & Cr. 105; 5 
L. J. Ex. 4; 150 EB. R. 262. 


Annotations —-Refd. Biddlecombe v. Bond (1835), 4 Ad. & 
El. 332; Doe d. Gatehouse v. Rees (1838), . Bing. N. CO. 
384 ; R. v. Saddlers’ Co. (1863), 10 H. Cas. 


London & Counties Asseta Co. v Ss ty diaad Concert 
Hall & Picture Palace, (1016) g K. B. 493 


780. -]}— The expression ‘ becoming in- 
solvent ’? means @ general inability to pay debts, & 
does not signify taking the benefit of Insolvent 
Debtors Act, 1826 (c. 57), unless the context 
restrains it. _-BIDDLECOMBE v. Bonp (1835), 4 
Ad. & El. 832; 1 Har. & W. 612; 5 Nev. & 
M. K. B. 621 ; 5L. J. K.B. 47; 111 E. RB. 811. 


Annotations :—Refd. Doe d. Gatehouse v. Rees 11838), 4 
N.C. 3843; R. v. Saddlers’ Co. (1863), 10 a8. 


781. .!1-——The words of a deed are to be 
construed like those of any other writing according 
to the ordinary use & application of them (LORD 
ABINGER, O.B.).—BAIN v. COOPER (1842), 9 M. & 
W. 701; 11 L. J. Ex. 8325; 152 HE. R. 296. 

782. —In construing instruments the 
words are to be construed according to their 
strict & primary acceptation, unless from the 
context of the instrument, & the intention of the 
parties to be collected from it, they ei etn to be 
used in a different sense, or unless in their strict 
sense they are incapable of being carried into 
effect; subject, however, to this, that the meaning 
of a particular word may be shown by parole 


arene, MEE en soe) 





— se 








veces aes EY ee Rees ENTER ee enmmeemmnntn eee reli ee 








in the grantor assuming to. convey an integral part of the farm itsclf— 42 Calc. 56.~—IND. 

more than his title warranted.— OGILVIE v. GRANT (1906), 41 N.S. H.1; 773 xxii. .}—The words “ bogs & 

BARTHEL  v. “a (1895), 24 2 E. L. RK. 196.—CAN. turf-mosses,’ in their primary meaning, 

8. C. R. 367.—CA 7173 xv. .l— By agreement & when uncontrolled by the context 
773 *viii. ale ER v. MCLEL- through Carron ponilénce: pitfs. were to signify a particular description o 

LAND (1895), 24 S. ©. Te 416.—CAN. tender for a triangular piece of land land, & a grant thereof will pass the 





obered for sale by the O. 


ovt.contain- soil & freehold in such descriptions 


7173 ix. -+-The words used in a 
deed must be construed in their plain 
natural sense. —QUEBEC CITY v. NORTH 
SHORE Ry. Co. eee 278. C. R. 102; 
affd. 31 Can. Gaz. 11, P.C.—CAN. 

173 x CUNNINGHAM v. 
Curtis ( (1897), 5 B.C. R. 472.—CAN. 

778 xi. .}--A deed relied upon by 
defts. contained the words ‘*‘ together 
with the land in front of the said lot 
to high water mark ” :—Jield: the 
words “in front of’ were to be read 
in their ordinary sense.—-~MCINTYRE v. 
CAN. (1898), 31 N. S. R. 54.— 


778 xii, ———.]—R. v. POIRIER (1899), 
30 8S. C. RR. 36. _—CAN. 


778 xiii. .}—A mill was operated 
by water power taken from the surplus 
water of the G. canal, under a lease 
from the Crown. The lease provided 
that in case of a temporary stoppage 
of the supply caused by repairs or 
alterations the canal, the lessee 
would not bo entitled to com ensation 
unless the same continued for 6 months, 
& then only to an abatement of rent :-— 
Held: that a stoppage of the supply 
de Pah whole seasons, necessari 

bona fide caused by alterations in "the 
canal, was a temporary stoppage under 
this provision. —BEACH v. R. (1905), 
nan. L. T. 246; 37 S. C. R. 259.— 


773 xiv. -}—Pitf. claimed land 
under a deed from O. of one full half 
of the farm lot on which he resided, 
& also one full half or mowry oF ae all sap 
woods, etc., thereunto in 

The meg 


belonging or ap cheaper tie 
was a wood be situa about two 
miles gee the farm lot & separated 


from it id Mgr ae of ee proprietors, & 
upon w shown to have cut 
from time to time, but as to which 
there was no general user as part & 
parcel of the farm, there being another 
wood lot connected with the farm 
babar was cose used for tone 
order to 
ander iis Grocas weed the land aie pe 


a 











ing 19 acres & convey half to defts., who 
would not tender. ‘I'he division was 
to be made according to a plan of the 
block of land with a line drawn 
through the centre from cast to weat, 
defts. to have the northern half. 
Plitfs. acquired the land but the Govt. 
reserved from the grant two acres in 
the northern half:—Held: Defts. 
were entitled to one half of the land 
actually acquired iad pitfs., & not only 
to the balance of the northern half as 
head on the plan.—GRAND TRUNK 

. Co. v. CANADIAN PACIFIO Ry. Co. 
itso. 39 8S. C. R. 220.—CAN. 

778 xvi. -}—~In order to ascertain 
the scope & effect of a covenant, 
the language used must be read in the 
ar por th & popular & not in the legal 

hnical sense,—. oo ROBERTSON & 
Duron aris Cerra oe FY ter 286; 20 








"7718 xvii, ——. ]— Sav ERMAN 2. 
E. M. F. Co. (1913), 24 O. Ww. R. 637; 
O. W.N. 1137; 12 D. L. R. 191.— 
CAN. 
773 xviii. --—-Pitis. agreed with 
a to ‘‘do excavating of aill 
terials, excepting rock,’ under 


dette. : build{ » at a named price 
for all materials removed. In the 
course of the work, pltf. encountered 

ounders & removed them :— 
Held: ‘rock ” should, in the circum- 


stances of the case, considered 
as having its usual mea Aamo 
according to the dictio a large 
stone or boulder.—MILLs e CoNTI- 
NENTAL BaG & PAPER Co. Gee): 
440. L. R. 71; 45 D. L. 389. 
CAN, 

173 xix. Re McCarRTY (1920), 
59 D. LR. 360. GAN se 

T73 xx. ———.}—Effect must be given 


to operative words in their ordinary 
meaning.—LAND MORTGAGE BANK OF 
ou ee vw. ABUL Kasim Kuan (1898), 
. R. 26 Cale. 395.—IND. 
778 3 xxi —. 


riba 
Pura SUNDARY 


BigRAs v. 
ASEE (1914), I. L. R. 


of land.—-BOYLE v. OLPHERTS (1841), 
41. Kg. R, 241; ea falda bd Ls ‘ 
773 xxiii. 

verted eo nau) (Baty sie L *. it. 


773 xxiv. .}—The word “ insol- 
vent ”’ in a decree or decd, is to be con- 
strued in tho yet taees A senge of a person 
whois unable to pay debts, & not in 
the technical sense of one discharged 
as an insulvent debtor.—CAULFIELD v, 
MAUWUIRE, [1856] 5 I. Ch. lt. 78.-——-IR. 

473 xxv. .+—In the construction 
of deed a moaning must be given to 
every word, as far us possible, & its 
proper meaning.— —M‘NRILL v. CROM- 
MELIN (1858), &§ I. C. L. RK. GL; 10 
Ir. Jur, 297.— IR. 

7173 xxvi. .}—-The word ‘“‘ vest °’ 
primd facie means ‘come into pos- 
session ’?; not “ accrue in point of 
interest.”’"—RICHARDSON Vv. ROBERTSON 
(1862), 14 Ir. Jur. 269.—IR. 

7178 xxvii. .}—DUNSCOMB & CO. . 














BEOK (1827), 1 Nfid. L. KR. 468.-—- 
NFLD. 
9178 xxviii. ———.}—The words ‘“‘ the 


fee-simple of land ’’ mean the whole fee- 
simple interest.—-GRAY v. PARKER 
(1887), 6N. Z L. R. 226.—N.Z. 

778 xxix. ———.}—BIRRELL v. DRYER 
(1884), 9 A. C. 345; 11 ht. marr of Segs. ) 
41; 21 8c. L. R. 590.—S 

a. In absence o prbiguaty| 
—A party to a contract wili not be 
allowed to cacape from its consequences 
by setting up that he understands an 
orem ear expression in a different 
sense than ite ordinary one.—-HEAL- 
Davin ere: 29 W. L. R. 
7 W. W. R. 180; 20D. L. RK. 


$79.--GAN. a 
——— h art const: n” 
a ey ae intention of 


al TA If accordance ui not Mh wel 
ar res _ 
Domouzix v. Bumroor "{isv3), 


8. pe 120.—CAN 
—— ——.J—REID Hua- 
KETH (19905), 25 N. N.Z L. Rh. 314—N.Z. 
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evidence, to be different in some particular 

trade or business, from its proper & lt 
cation.—MALLAN v. May (1844), 18 M. inary 

611; 14 L. J. Ex. 48; 41. T. 0. 8.174; 9 Jur. 


Pit pele tea ra 
H ll, {1912} 3 633. 
Retd. sea beaa cf Nac largitaon (1 1847), 1" _ os 1s 3: eraeod 
v. Griffith ( Waa {1568}. 





3 - ; ‘ A 5. 
Beery Mis eter err Devel ch, 306 Mea 
7838. — MORGAN v. Ronee *1848), 16 
Sim. 284 ; 17 L. J. Ch. 419; 11 L. T. O. 8. 238 ; 


12 Jur. 813; 60 E. R. 863. 

784, ‘]—In construing agreements the ct. 
is bound to put on them the meaning which is the 
plain, clear & obvious result of the language used 
(PoLLocK, C.B.).—TiIeLENsS v. Hooper (1850), 5 
Exch. 830; 20 L. J. Ex. 78; 155 E. R. 868; sub 
nom. TIETENS v. HOOPER, 16 L. T. O. S. 237. 

785. -]— No authority can justify a con- 
struction opposed to the natural import of the 
words.— REID v. KENRICK (1855), 3 Eq. Rep. 
10381; 24 L. J. Ch. 5603; 25 L. T. O. S. 193; 1 
Jur. N. 8. 897 ; 8 W. R. 530. 


Annotations :—Retd. Re D’Estampes’ Settlmt., D’Estampes 
ay ri J. Ch. 











Crowe (1884), 1117. Mentd. Carter ». 
Carter re ka R. 8 Eq. 551; Dickinson v. Dillwyn 
(1869), L. R. 646. 

786. The rule of construction, & the 


rule which, in modern times particularly, the cts. 
have always been anxiously inclined to follow, has 
been to adhere as aly as possible to the express 
words that are found, whether in ».ills or in deeds, 
& to give to those words their natural ordinary 
meaning, unless, by so doing, it appears from the 
context, that you are using them in a different 
sense from that in which the testator or the maker 
of the deed intended to use them, or, unless by so 
using them, you would be doing something which 
would manifestly lead to an inconsistency, which 
could not have been the intention of the party 
making the instrument (LorD CRANWoRTH, C.). 
In construing wills, & indeed statutes & all 
written instruments, the grammatical & ordinary 
sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance 
or a aroha td with the rest of the instrument, 
in which case the grammatical & ordinary sense of 
the words may be modified, so as to avoid that 
absurdity & a hat but no farther (LORD 
WENSLEYDALE).—-GREY v. PEARSON teeU 6 
H. L. Cas. 61; 26 L. J. Ch. 473; 29 L. T. O. S. 
. S. 828 ; 5 WwW. R. 454; 10'E. R. 
1216 H. Le 3 affg. S. C. sub nom. PEARSON ». 
Rorrer (1858), 8 De G. M. & C. 398, L. C. 


Annotations :--—Oonsd. Abbott ¢. Middleton, Ricketts »v. 
Oarpen r (1858), 7 H. L. Cas. 68; Baker v. Baker attt yy 
6 . Lh. - 6; Thellusson v Kondlesham (18 
7H. L. Cas. 429; Allgood v. Blake (1873), L. R. 8 Exel.’ 


160; Caledonian Ry. v. N. B aM oe }, CGA P. 
114; Faber v. Lathom, oie Thir renee (iB 7), 77 
L. 68; Cave v. Horsell, [1912] 3 K. B. 633; Bodega 
v. Martin, (1915) 2 Ch. 385. Refd. Roddy v. Fitzg 
Van te » ‘as. 823 See v. Groleger (1859), 
73; Seccom Kdwards (1860), 28 Beav. 
Seeger v. Duthie (1880), 6 Jur. N. 8. 1095; Coates 
e. Hert 63), 32 Beav. a4 ¢ Sanders’ Trusts (1866), 
. 1 Eq. 675: Bay (1870), 18 W. R. 417: 
Batis nv. beneath. rf W.R s Reed v. eoegy crt 


(1871), L. R. 11 Eq. putes o Surteos (18 

L. R. 12 Eq. 400; Pabinson ©. Evans (1873), 43 L. J. Ch. 

82; Waring ve. euey (1873), 33 W. R. 150 ; : ow tb 

Bentinck (1874), L. B. 66 

(1878), 45 L. J. Ch. 378; 

(1817 6 Ch. D. 964; E oa 

81; h vw. Jay die D 39 L. T. 242; Re 

Walton (1881), ae Ch. D. 746; Rh hodes Rhodes 

po 

Works (1882), 39 Gh. ? iad 3 We Marthe, Smith v. M 

1885), 64 L. J. Ch. 1071; Mills v cen oh 1 Ch, 
Maddocks (1894), 62 L. Ch, 


The’ Sue (1908 er ©. on Soc. 
Compositors, [1913] AO O: 107; Rv, Halliday, [1917] 


DreEpDs anD OTHER INSTRUMENTS. 


A. C. Whitmore v. King (1 (1918), 87 L. Js Ch. 647 : : 
Scott - T acthea berland ham Miners’ Permanen Bt 
Relief Fund Friendly & Approved ge .» (1920) 1 K. B 

ee ie betas City v. Vancouver Island, Bp., [1921] 


787. j—It is a mere 
struction of the covenant, w. 
mined by considering the ordinary & natural 
meaning of the words (WILDE, B.).—LEGH v. 
LILLIE (1860), as reported in 6 H. & N. 165; 158 

- R. 69 3; sub nom. GH v. Liniigz, 30 L. J. Ex. 25, 

"788. .}—It is an established rule of con- 
struction, that clear words of general import are 
not to be cut down on mere implication arising 
from the use of subsequent words (STUART, V.-C.). 
—CUNNINGHAM ¥. BUTLER (1861), 3 Giff. 37; 4 
L. T. 284; 7 Jur. N.S. 461; 66 E. R. 313. 

789. .|—It is an ordinary rule of con- 
struction & of good sense that you construe words 
according © the company in which you find them 
(WiLLEs, J.).—HuvuGHES v. PALMER (1865), as 
reported in 19 C. B. N. S. 393; 34 L. J. C. P. 279; 
13 W. R. 974; 144 E. R. 839. 

Annotation :-—Mentd. New Zealand Shipping Co. v. Soc. 

des Atcliers et Chantiers de France, (1919) A. C. 1. 

790. .]— The meaning of a word in a con- 
tract is its ordinary, popular meaning, & the ct. is 
as good a judge of that meaning as any learned 
authority (BLACKBURN, J.).—GILL v. sag ayaa 
SHEFFIELD, & LINCOLNSHIRE Ry. Co. (1873), as 
reported in 28 L. T. 587. 

re ee 


uestion of the con- 














Annotations :-—~Mentd. Foulkes v. Met. Dist. 
C. P. D. 157; White v. 8S. E. Ry. (1885), 1 T 


791. .]—There is always some a A 
in favour of fi e more simple & literal interpretation 
of the words of a statute or other written instru- 
ment (LORD SELBORNE, C.).—CALEDONIAN Ry. 
Co. v. Nort Britisu Ry. Co. (1881), 6 App. Cas. 
114; 29 W. R. 685, I. L 

jhe) waiten (1881), 17 


Annotations :-—Retd. Re Levy, Ex 

Ch. D. 746; Harding v. Preece ( 

Spencer v. Metronet Board oe Works a $82), 22 Ch. D. 

142; N. EK. Ry re Sa fea [1900] A. C. 260; 

Halliday, (19171 A 260. entd. Re Taylor’ ) ‘state, 

Tomlin v Underhay Cisne, 22 Ch D. 49 Re Wood’s 

Kstate, Wood ». Ward (1886), 54 L. T. 932 ; Victoria City 

v. Vancouver Island, Hp., [1921] 2 A. C. 384. 

792. .J]—A person who had entered into a 
covenant not to use a house as a public-house, 
tavern, or beerhouse, opened a grocer’s shop there, 
ut which he carried on the sale of beer to be 
drunk olt the premises as an ancillary business to 
his grocer’s business :—Held ; this was no infringe- 
ment of the covenant. 

The principle upon which words are to be con- 
strued in instruments is very plain—where there 
is a popular & common word used in an instrument, 
that word must be construed primd facie in ita 
popular & common sense. If it is a word of a 
technical or legal character it must be construed 
according to its technical or legal meaning. If 
it is a word which is of a technical & scientific 
pelea re Me must be construed core ne 

at which is rimary meaning, namely, 1 
technical & acientific meaning. But before you 
can give evidence of the secondary meaning of a 
word you must satisfy the ct. from the instrument 
itself or from the circumstances of the case that 
the word ought to be construed, not in its popu 
or primary signification but acco to 
secondary lntention (Fry, J.).—HOLT Go. 
CoLLYER (1881), 16 Ch. D. 718; 50 a J. Ch. 311; : 
44L. T. 214; 45 J. P. 456; 29 W. R. 602. 
Annotations :— —A ld. Lovell & Christmas v wall (1910), 108 

L. T. 588. d. Formby v. Barker (1903), 89 L. T. 249. 

793. ——— Nothing being added to or taken 
lied from them.]—Re Brpson’s Trusts, No. 744, 
ante. 

794. —— “Although such construction not in 
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accordance with intention of parties.|—Smirn v. 
CooKE, STOREY v. COOKE, No. 680, ante. 





795. -] —Gatnty THEATRE Co. v. LOFTUS 
(1893), Times, Aug. 11. 
796. -|—The first & most general rule of 





construction is that the document under considera- 

tion is to be construed according to the A vas 

meaning of the words used (Riasy, L.J.).— 

DIEDERICHSEN v. FARQUHARSON BROTHERS, [1898] 

1Q. B. 150; 67 L. J. Q. B. 103; 77 L. T. 548; 

46 W. R. 162; 14 T. L. R. 593; 42 Sol. Jo. 65; 

8 Asp. M. L. OC. 833; 3 Com. Cas. 87, C. A. 

Annotations :—Mentd. East Yorkshire S.S. Co. v. Hancock 
(1900), 5 Com. Cas. 266 ; Moel Tryvan Ship Co. v. Kruger, 
[1906] 2 K. B. 792; The Northumbria (1906), 95 L. T. 
618 ; nogern Shipping Co. v. Blyth, Greene, Jourdain, 
(1917] 2 K. B. 634. 

797. ——-.] —KELLY v. LONDON PAVILION, 
Lrp., KELLY v. NEw Tivoul, Lrp., KELLY v. 
OxFoRD, Lrp. (1897), 77 L. T. 215; 13 T. L. R. 
684; affd. (1898), 14 T. L. R. 234, C. A. 

719 he words of a written instru- 
ment must be construed according to their natural 
meaning, & it appears to me that no amount of 
acting by the parties can alter or qualify words 
which are plain & unambiguous (Lorp HALsBURY, 
C.).—-NORTH EASTERN Ry. v. HASTINGS (LORD), 
[1900] A. O. 260; 69 L. J. Ch. 516; 82 L. T. 429; 
16 T. L. R. 325, H. 3; affg. S. C. sub nom. Hast- 
INGS (LORD) v. NortH EASTERN Ry., [1899] 
1 Ch. 656, C. A. 

Annotations :—Refd. Van Diemen’s Land Co. v. Table Cape 
Marine Board, {1906} A. C. 92; Watcham v. Kast Africa 
Protectorate, [1919] A. C. 533. Mentd. Brown v. Peto, 
(1900) 2 Q. B. 653; A.-G. v. Tamworth R. D. C. Sts tyy 
85 L. T. 190; Eckersley v. Wigan Coal & Iron Co. (1910), 
102 L. T. 264; Hong Kong & China Gas Co. v. Glen 
(1914), 110 L. T. 859. 

799. -}—If there is property to which 
words of appointment apply in their primary sense 
so that effect can be given to the deed In its ordinary 
signification, the appointment is confined to its 
primary meaning, & this is especially the casc 
where the ct. is asked to divest an estate already 
vested.—Re TinURSBY’s SETTLEMENT, GRANT v. 
LITTLEDALE, [1910] 2 Ch. 181; 79 L. J. Ch. 538; 
102 L. T. 8388; 54 Sol. Jo. 581, C. A. 

Annotation :—Mentd. Re Bostock’s Settlmt., Norrish v. 
Bostock (1920), 91 L. J. Ch. 17. 

800. -|—In the construction of deeds 
ordinary words ought to be given their plain & 
ordinary meaning (per Cur.).—BEARD v. MOIRA 
COLLIERY Co., Lrp., [1915] 1 Ch. 257; 84 L. J. Ch. 
155; 112 L. T. 227; 59 Sol. Jo. 108, C. A. 
Annotutions :-—Refd. Davies v. Powell Duffryn Steam Coal 

Co., [1917] 1 Ch. 488; Consett Industrial & Provident 

Soc. v. Consett Iron Co., [1922] 2 Ch. 135. 

_ 801. -.|—A stipulation in a contract that 

it shall be void in a certain event is to be construed 

according to its natural meaning, subject to the 
principle of law that a party shall not take advan- 
tage of his own wrong.—NEW ZEALAND SHIPPING 

Co., Lin. v. SOCIETE DES ATELIERS ET CHANTIERS 

DE France, [1919] A. C.1; 87 L. J. K. B. 746; 

118 L. T. 731; 34 T. L. R. 400; 62 Sol. Jo. 519; 

ee oe L. C. 291, H. L.3 affg., [1917] 2 K. B. 

Annotations :—Consd. Re Moyrick’s Settlmt., Meyrick », 


J 














ee 





Meyrick, (1921) 1 Ch. 311. Refd. Re Suarez, Suarez v. 
PEE UO baad hak eee Wee 
. . nel Fo Oo -v. 

[1920] A. ©. 222. ; ei : 


802. ——— Unless strong reasons for construing 
otherwise.|—The safe & proper rule is, that words 
shall be taken in their natural & usual sense, unless 
some stronger reason be assigned for giving them 
another (ALDERSON, B.).—DOoOE d. BRIDGMAN v. 
Davin (1884), 1 Cr. M. & BR. 405; 5& Tyr. 125; 
145 E. R. 11373 sub nom. DoE d. WILLIAMS v. 
Davin, 4 L. J. Ex. 10. 


‘Annotations :—Mentd. Baylis v. Le Gros (1858), 31 L. T. 0. S. 
215; Stevens v. Copp Ok A ” nb . 4 Exch. 20; Horsey 


Estate v. Steiger, [18 
803. In absence of indications to the con- 
trary.|—The ct., in construing a mercantile con- 
tract, is bound, in the absence of any averment 
to the contrary, to construe all words in their 
ordinary, & none in any technic&l sense.— LEEMING 
v. SNAITH (1851), 16 Q. B. 275; 20 L. J. Q. B. 
aot - 167. T. O. S. 862; 15 Jur. 988; 117 EK. R. 
84, 
Annotations :—-Refd. McConnell ». Murphy 
P. C. 203; Morris v. Levison (1876), 1 C. 


804. -|— Doubtless there are cases 
in which when in the instrument itself, whether 
a will or a contract or a statute, evidences may be 
discovered of the general intention of the framer 
& of the general meaning, or what has been called 
the governing sense, in which the words or the 
provisions are to be understood (LORD HALSBURY, 
© 





(1873), L. R. & 
P. D. 155. 








If there is nothing to modify, nothing to alter, 
nothing to qualify the language which the instru- 
ment contains it must be construed in the ordinary 
& natural meaning of the words & sentences (LORD 
Hatsspury, C.).—StT. Jonn, TLAMpsTEAD VESTRY 
v. CoTron (1886), 12 App. Cas. 1; 56 L. J. Q. B. 
225; 56 L. T. 1; 51/3. P. 340; 35 W. R. 505; 
3 'T. L. R. 161, H. L. 

~o- | —- Re Samurt (M.) & Co. 
LONDON & Socibrm® COMMERCIALE KT INDUS- 
TRIELLE DE NAPTHE CASPIENNE ET DE LA MER 
ee Re ARBITRATION AcT, 1889, Src. 7, No. GUY, 
anle. 

806. -|—Where there is nothing to 
show that parties have used language in any other 
than its strict & ordinary sense & where the words 
interpreted in that sense are sensible with refer- 
ence to extrinsic circumstances, it is an inflexible 
rule of construction that the words shall be inter- 
preted in that strict & primary sense & in no other, 
although they may be capable of some popular or 
secondary interpretation & although the most 
conclusive evidence of intention to use them in 
such popular or secondary sense be tendered 
(SARGANT, J.).—-ENLAYDE, Lrp. v. ROBERTS, 
[1917] 1 Ch. 109; 86 L. J. Ch. 149; 115 L. T. 
901; 33 T. L. R. 52; 61 Sol. Jo. 86. 











Annotation :—Consd. Upjohn v. Hitchens, Upjohn v. Ford, 
{1918} 1 K. B. 171. 
807. -_]— By an agreement between A. & 


B., it was stipulated that A. should for a certain 
term receive half the profits arising from the sales 
of an article called Russian Black manufactured 


802 i. ——— Unless strong reason for result.—Lamp v. ToBIN (1630), 1 n words.}—~ The terms “ Duo 
construing otherwise.}—If a clause ina Mol. 543.—IR. ¢ h panying & ‘ Sie south ** in the de- 
deed be distinct & express, however scription of a deed, if not controlled 
absurd it may be, it must prevail, & 808 i. In absence of indications by accompanying words, mean north 
its consequences will not Justify the ct. to the contrary.}—Words in a deed are & south by the magnet, & not by the 
in ihe 3 from ite clear obvious to be unders in their natural meridian.—ARCHIBALD v. MORRISON 
meaning. But if a rational exposition & usual meaning, unless there be a (1868), 7 N. 8. R. 272.—CAN. 
can be given, consistent with a fair clear indication of intention that in a 
interpretation of the ; © case they are to have a more d. Recurri words — Same con- 
ct. would then relinquish ita most or lees extended signification.—Lis struction. ~The same word recurring 
valuable powers, if it did not abandon (tt <  Srrrtrn nt Ree ne os in any instrument should, if possible, 
a construction, which, altho more be construed to have the same m 

RANTS 


consonant with the literal in reta- 
tion, leads to a capricious & ional 


d. —— If not controlled by accom- 


—FOsSTER v. WYB li 


(1876), 
TL R. Eq. 40.—IR. : 


268 


Sect. 3.—Rules of construction: Sub-sect. 8, A. & B. 
(a) & (b).) 


by him from the produce of certain quarries of 
B :—Held: A. was not entitled to claim anythin 
in respect of Russian Black not sold as such, bu 
used by B., in the proportion of about one third, 
mixed with cement manufactured & sold by him.— 
FULLWOOD v. AKERMAN (1862), 11 ©. B. N. 8S. 737; 
142 EB. jl. 986. 

808. ———_ In absence of ambiguity.) SHORE 
v. WILSON, No. 688, ante. 
j—It is the safest & best mode 
o give to words free from 
ambiguity their I ngs & ordinary meaning (LORD 
CHELMSFORD).—BUCHANAN v. ANDREW (1873), 
L. R. 2 Sc. & Div. 286, H. L. 


anaes :—Refd. Bell v. Love (1883), 10 Q. B. D. 547; 
Dior n v. Whi ite (1883), Cas ell v. Daley, 
Co., [1906] A. C. 305. 


1 Ch. 182; 

Auckland Ind anttrial ¢ Co-op. 

. Ry. v. Budhill Coal & Sandstone Co. ts (1910) 

116; " Howley Park Coal & Cannel Co. v. L. . W. Ry. 

(1913) A. C. 11; Welldon v. Butterley Co., & 920) 1 Ch. 

130; Davies v. hs Duffryn Steam Coal Co. (No. 2) 

(ipa), 91 L. J. Ch. 

810. haar time be olicy of marine 
insurance on A.’ : ship, from May 29, 1878, to 
May, 28, 1879, contained the words ‘‘ ‘warranted 
no St. Lawrence between Oct. 1, & Apr. 1.’’ The 
vessel was lost on the voyage home. The under- 
writers refused A.’s claim for a total loss on the 
ground of breach of warranty, inasmuch as the 
vessel had navigated in the Gulf of St. Lawrence 
during the prescribed period. A contended that 
the above words referred exclusively to the River 
St. Lawrence. Admittedly no general custom of 
merchants could be proved, but the facts estab- 
lished that the great river which discharges the 
waters of the North American lakes, & the gulf 
into which it flows, both bear the name of “St. 
Lawrence,”’ that the navigation of both, though of 
the gulf in a less degree than of the river, was within 
the prohibited period dangerous :—Held: the 
evidence disclosed no ambiguity or uncertainty 
sufficient to prevent the application of the ordinary 
rules of construction, & according to those rules 
the whole St. Lawrence navigation, both gulf & 
river was within the fair & natural meaning of 
those negative words, & therefore prohibited during 
the ae in question.—BIRRELL v. DRYER 








of construction 


Buttarcnowio. Colliery Co. 











al are 9 oat Cas. 345; 51 L. T. 130; 5 Asp. 
eee —_—— ‘}—In construing words in an 


agreement capable of bearing two meanings, we 
must consider the circumstances which existed 
at the time when the agreement was made.— 
pana rt v. SourH LONDON TRAMWAYs Co., 

Lrp, (1890), 64 L. T. 96; 55 J. P.340; 7T.L. RB. 


128, 6. A. 

812. —— ——,.|— NORTH EASTERN Ry. v. 
Hastinas (LORD), No. 798, ante. 

13. .] —- CROYDON RURAL DIstTRIcT 





Counciz v. SuTTON DistTRicT WATER Co., Ewart, 
THomrp Party (1908), 72 J. P. 217; 6 L. G. R. 
574, C. A. 


L. T. O. 8. 4 

815. Expreasly stated by parties.) —Although 
I do not think that any additional force is given 
to the expression ‘net profits”? by the addition 
of such a phrase as ‘ available for distribution ” 
or of such a provision as we find in this agreement, 
that the certificate of the auditor is to be conclusive 
as to the amount of the net profits, the addition 
of such a ase & the inclusion of such a stipu- 
lation demonstrate that the expression is intended 
to be used in ita primary sense & in my opinion 





—_——— 
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that is the sense in which it is used in this agree- 
ment (EvgE, J.).—PATENT CasTINGS SYNDICATE, 
Lrp. v. ETHERINGTON, [1919] 2 Ch. 254; 88 
L. J. Ch. 8398; 35 T. L. R. 528, C. A. 


Annotation : —Retd. Vulcan Motor & Engineering Co. v. 
Hampson (1921) 3 K. B. 597. 


816. Court will take judicial notice of local 
meaning. 4 STAFFORD v. MACDONNOGH (1621), 
Palm. 10 81 E. R. 997; sub nom. MACDUNCOH 
a: STAFFORD, 2 Roll. Rep. 166, 189; 81 EH. R. 
727. 

Annotation :—Refd. Kildare v. Fisher (1717), 1 Stra. 71. 


817. Etymology an unsafe guide.] — Etymology 
is a very unsafe ide to meaning (WICKENS, 
V.-C.).—HeExtT v. GILL (1872), 7 Ch. App. 705, n. ; 
41 L. J. Ch. 298; 26 L. T. 502; 20 W. R. 520 ; 
on appeal, 7 Ch. App. 699, L. JJ. 


Annotations :—Refd. Glasgow, Lord Provost & Mag 
reat we 13 App. Cas. 657. Mentd. Aspden v. Seddon 
ou ot h. App. ~ ms peraley v. Granville: Bee 


396 
Hall v. ik ae (1876), 4 
v. Toinline aT} a 


A.-G. for Isle of ies v. 
Mylchreest 79), 4 App. Cas. 29 94; Newin . B. 
v. Cottingham L. B. (1879), 12 Ch. D. 725 ; Gill v. Dickin- 
son ee 5 . B.D. 159; Hedley v. Bates (1880), 49 
L. J. Ch. 170; Davis v. Trcharno (1881), 6 App. Cas. 460 ; 
Tessar v. Tiverton & North Devon Ry. (1882), 22 
Ch. D. 25; tig Ry. v. Haunchwood Brick & Tile Co. 
Haragee 20 ‘Ch, 552; Pountney v. erapese (1883), 11 
Q. B. ra Packer v. Linger Ss App. Cas. 508; 
Love v. Bell (1884), 9 App. Cas. 286; Robinson v. Milne 
(1884), 53 L. J. Ch. 1070; Elwes v. Brigg Gas Co. (1886), 
33 Ch. D. 562; A.-G. v. Welsh Jronite Co. (1887), 35 
W. R. 617 ; Shafto v. Bolokow, Vaughan G8sT), 34 Ch. D. 
25; Consett: Waterworks Co. v. tson (1889), [1922] 
187, n.; Jersey v. Neath Poor Law Union Gr ert 
B. D. 555; Phillips ». Thomas (1890), 6 
: Westmoreland v. New Sharlston Colliery on 
L. T. 716; Re Constable & Cranswick (1899), 
64; Johnstone v. Crompton: [1899] 2 Ch. 190; 
.%. blades, [1901}2C Greville v. Heming- 
44 Re Todd, Birleston & N. E. Ry, 
;, Leckhampton Quarries Co. v. Ballinger 
Cheltenham a D.C. (1904), J.P. 464; Butterknowle 
acresie Co. v. waar eae ‘and “Industrial CGo- -op. Co. 
(1906) A. C. 3053 G. y. wv. Sas alla United China 
Co. & Clifden DOS), BS L. 69 ; Butterley Co. 


Vv. 


~HOAI 


regoeer 
Go 
Cc 
e 


— 
New Hucknall Colliery Co., (1909) a oe ee eat 
. Parsons (1909), 101 L. T. 103 F N. B Budhi 
Goal & Sandstone Co., [1910] A. C. tig: Y-iékens Vv. 


National] Telephone Co., N ational Telephone Co. v. Hythe 
Corpn. (1911), 75 J. P. 557; I. RK. Comrs. v. Joicey (No. 2), 


[1913] 2 K. B. 580; Thornhill v. Woceks, [1913] 1 Ch. 438; 
a nomeo % "St. Catharine’s College, Cambridge, etc. 
[1919] A. C. 468; Westhoughton U.D.C. v. Wigan Coal 


& Iron Gos “5 (1919) 1 Ch, 159 ; 

[1920] 1 Ch. 136. 

818. Will be interfered with as little as possible.] 
—You must not capriciously interfere with the 
ordinary meaning of the words, & further, if you 
do interfere with the ordinary meaning, you must 
interfere as little as possible. Of course it is not 
capricious to interfere in the case put of a settle- 
ment because you make that a rational result 
which would otherwise be altogether absurd & 
irrational; & it seems to me that that has been 
the governing i inciple in all cases (JESSE, M.R.). 
—LUCENA v. LUCENA (1876), 7 Ch. D. 255; 47 
L. J. Ch. 203; 36 L. T. 87; on appeal, (1877), 
7 Ch. D. 266, C. A. 


Annotations —Reld. Re 
1906) 1 Ch. 47. 


Welldon v. Butterley Co., 


Te ge a s SettIimt., Cole v. Allcot, 
e Walker’ 8 Estate, Church vt. 


yacke (1879), 12 Ch. 205; Re Horne 8s Kstate, 
Pomfret v. Graham Gee ri aa D. 186; Re Johnson, 
Hickman v. Williamson (1884), 53 LL. J. Ch. 16; Re 


eee Benn v. Benn (1885), 2 Ch. D. 839; Re Bilham, 
Buchanan », Hill, {1901) 2 Ch. 169; Harrison v. Harrison, 
i901] 2 Ch. 136. 


819. Where judicially construed for a long 


period—Will be given such meaning.|—THAMES 
& MERSEY MARINE INSURANCE Co. v TON, 


FRASER & Co., No. 697, ante. 
820. .|—DovusLizr v. MACRIGANNIS (1895), 
at Jo. 762. 





21 -] WARDES’ MENU Co. v. CHUD- 
LEIGH (1897), “it. L. R. 64, C. A. 
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BB. WhRETE LWETUL UUIStTuUciLult TUL AGU pe, 
(a) By Reason of Subject-Matter. 


822. General rule.|—I do not think “person ”’ 
is a technical word within the meaning of the rule 
that technical words are to have their technical 
meaning, but the phrase ‘‘ the ordinary meaning 
of words ’’ must necessarily be understood in 
reference to the subject-matter to which those 
words are applied (FARWELL, L.J.).—WImILLMOTT 
v. LONDON ROAD CAR Co., Litp., [1910] 2 Ch. 525 ; 
80 L. J. Ch. 1; 103 L. T. 447, C. A. 

823. Words acquiring special meaning—Distinct 
from ordinary meaning—Through usage of trade.]|— 
ROBERTSON v. FRENCH, No. 626, ante. 

824. —— -|—HUNTER v. LEATHLEY 
(1830), 10 B. & C. 858; L. & Welsh. 244; 5 Man. 
& Ry. K. B. 522; 8 L. J. O. S. K. B. 274; 109 
E. R. 667; affd. sub nom. LEATHLY v. HUNTER 
(1831), 7 Bing. 517, Ex. Ch. 

Annotations :—Mentd. Gibson v. Overbury (1841), 7M. & W. 
555; Ley v. Barton (1848), 1 Exch. 800; Boyle v. Wiseman 
(1855), 10 Exch. 647 ; Zte Hawkes, Ackerman v. Lockhart, 
[1898] 2 Ch. 1. 

825. ——— -]—Words must bear their 
ordinary primary meaning unless the context of 
the instrument read as a whole, or surrounding 
contemporareous circumstances, show that the 
secondary meaning expresses the real intention 
of the parties, or unless the words are used in 
connection with some place, trade, or the like, in 
which they have acquired the secondary meaning 
as their customary meaning quoad hoc (FARWELL, 
J.).— BRUNER v. MOORE, [1904] 1 Ch. 305; 73 
lL. J. Ch. 377; 89 1. T. 738; 52 W. R. 294; 20 
T. L. R. 125: 48 Sol. Jo. 131. 

Annotations :—Refd. Morrell v. Studd & Millington, [1913] 
2 Ch. 648; Erith Engincering Co. v. Sanford Riley Stoker 
Co. & Babcock & Wilcox (1920), 37 R. P. C. 217. Mentd. 
Hartley v. Hymans, [1920] 3 K. B. 475. 

826. .}— An averment of a contract to 
carry goods from London to Bath, is supported by 
evidence of a contract to carry from Westminster 
to Bath; London must be taken in the enlarged 
& popular, not limited sense.—-BEcKForn  v. 
CRUTWELL (1832), 5 C. & P. 242; 1 Mood. & R. 
187, N. P. 

Annotations :—Refd. Simpson v. Margitson (1847), 11 Q. B. 


23; Wallace v. A.-G. (1864), 33 Beav. 384; , 
Moore, [1904] 1 Ch. 305. Bruner v 


827. Words used in a commercial document— 
Acquire a commercial meaning.]—The first ques- 
tion we have to determine is, what is the ordinary 
meaning of the words used in the warranty among 
mercantile men engaged in the business of marine 
insurance ? If the words used are so general 
as to be capable of two constructions, then you have 
a right to look at the object with which they were 
inserted to see the meaning which men engaged in 
this business would give them (LoRD ESHER, 
M.R.).—HaArtT v. STANDARD MARINE INSURANCE 
Co., LTD. (1889), 22 Q. B. D. 499; 58 L. J. Q. B. 
284; 60 L. T. 649; 37 W. R. 366; 5 T. L. R. 229 ; 
— i M Pe eee, a A. 

n 10On 2— ° : ) 

Inace, 11916} 2 K. B 18t,  Pritish & Forcign Marine 
828. -] — Expressions in a docum 
addressed to commercial men should be patlercad 
in the sense in which ordinary men of business 
would understand them.—Re Lanp SEcuririzs 
Co., Bx p. FaRQuuaR, [1896] 2 Ch. 320; 65 
L. J. Ch. 587; 74 L. T. 400; 44 W. R. 514; 

12 T. L. R. 373; 40 Sol. Jo. 600, C. A. 
Annotation :—Mentd. National Provident Institution v. 

Brown, Brown v. National Provident Institution, Provident 


Mutual Life Assce. Assocn. v. Ogston, O ; 
Mutual Life Assce. Assocn., [1920] 3 K. E35. GP rovadent 























~~ 





Gave ¢} —— TVESPLS. CONUracted WIUN appits. 
not to “erect or assist, or be in any way concerned 
or interested in the erection of or use of freezin 
works at Bluff,” & thereafter contracted with W. 
first to purchase all frozen meat produced at his 
works at Bluff, & secondly to purchase his works 
at the expiration of their contract with applts., 
together with additional works to be completed 
by that date :—Held: neither of these contracts 
with W. was a breach of the contract with applts., 
by the true construction whereof use means the 
manufacturing use, & does not include the uses 
contemplated te respts. in either of their purchases. 
—SOUTHLAND FROZEN Meat & PRODUCE EXPORT 
Co., Lrp. v. NELSON BrorTuers, Lrp., [1898] 
A. (©. 442; 67 L. J. P. C. 82; 78 L. T. 363, P. C. 

830. oe v. JARED (1909), 
53 Sol. Jo. 244. 





(b) By reasons of Context. 

831. General rule.]|—The words of a specification 
are to be construed to their ordinary & proper 
meaning, unless it be shown by something in the 
context (which may be explained by evidence) 
that a differer.t construction ought to be adopted.— 
ELLIOTT v. TURNER (1845), 2 C. B. 446; 15 
r J.0O.P.49; 6L. T. O. S. 219; 135 E. R. 1019, 
x. Ch. 
Annotations :—Refd. Nickels v. Ross (1849), 8 C. B. 679; 

Re London Corpn. & Tubbs’ Contract, (1804) 2 Ch. 524. 


832. Context excluding probability of ordinary 
meaning.]|—The word ‘ child ’’ in a deed or will, 


_must be construed in its primary legal sense “ legiti- 


mate child,” if, in any possible event, the word 
thus construed might have a sensible operation. 
But the context, or extrinsic circumstances render- 
ing it impossible otherwise to satisfy the word, 
may let in the secondary sense.—DOVER uv. 
ALEXANDER (1843), 2 Hare, 275; 12 I. J. Ch. 
175; 7TJur. 124; 67H. R. 114. 


Annotations :-—Refd. Re Saville’s Trusts (1866), 14 W. R. 
603. Mentd. Bell v. Alexander (1847), 6 Hare, 543. 
833. 


-|—MALLAN v. MAY, No. 782, ante. 
834. -|—In construing a contract we ought 
to read the words in their ordinary sense & not 
depart from it unless it is perfectly clear from 
the context that a different sense ought to be 
put on them (PoLLock, C.B.).—CAINE uv. HORSFALL 
on 1 Exch. 519; 71 L. J. Ex. 25 154 E.R. 


835. ——.]—When it is clear from the context 
of an instrument in what sense words are used in 
that instrument, the sound rule of construction 
is to attribute to them that meaning, even though 
the words be technical & have technically a different 
meaning ; for it is only so that you can effectuate 
the intention (COLERIDGE, J.).—GRAHAM v. EWART 
1856), 1 H. & N. 6550; 26 L. J. Ex. 97; 28 
L. T. O.S. 174; 21 J.P. 150; 3 Jur. N.S. 163; 
156 E. R. 1320, Ex. Ch.; affd. sub nom. EWART 
v. GRAHAM (1859), 7 Hi. L. Cas. 331, H. I. 


Annotations :—Apld. Musgrave v. Forster (1871), L. R. 6 
esv. Evans (1865), 19 C. B.N. 8. 








Q. B. 590. d. Jeffry 

246; Leconfield v. Dixon (1867), L. HR. 3 Exch. 30; 
Sowerby v. Smith (1874), L. R. 9 C. P. 524; Rogers v, 
St. Germans Union (Te). #8 L.T. 332. Mentd. Bruce 


- , Ze spa and Mie vie vt i sbotdetap 
»> lL. HK. - B. 359; evonshire 
> O'Connor (1890). 24°Q. B.D. 468; Fitzhardingo v. 

Purcell (1908), 99 L. T. 154. 

8386. .|—The safer & wiser course for a ct. 
of justice is to follow the plain literal meaning & 
interpretation of the words used unless it can clearly 
find in some other part of the instrument a rule 
for their construction that overrules the obligation 


'e a 
v. Helliwell (1860), 5 H. & N. 609; Blades v. Higgs (1865), 
11 H. L. Cas. 621; Hi 
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c 


of abiding by the literal meaning, & enables one 
to give a more or less extended nterpretation of 
the words (LORD WESTBURY ).—GREAT bd eae 
Ry. Co. (Directors, Ere.) v. Rous (1870), L. R. 
4H. LL. 650; 89 L. J. Ch. 558; 23 L. T. 360; 
35 J. P. 616; 19 W. RB. 169, H. L. 

an: —M entd. Wright 0. Pitt (1870), L. R. 12 Eq. 


837. ——.|— MusGRAVE v. Forster (1871), 
L. R. 6 Q. B. 590; 40 L. J. Q. B. 207; 24 L. T. 
614; 85 J. P. 820; 19 W. R. 1141. 

Annotation eat. "Musgrave v. Inclosure Comrs. (1874), 

838. -]—In construing instruments I have 
always followed the rule laid down by the House of 
Lords in Grey v. Pearson, No. 786, ante, which is 
to construe the instrument according to its literal 
import unless there is something in the subject 
or context which shows that that cannot be the 
meaning of the words (JESSEL, M.R.).—LOWTHER 
v. BENTINCK (1874), L. R. 19 Eq. 166; 44 L. J. Ch. 
197; 31 L. T. 719; 23 W. R. 156. 
‘Annotations :—Mentd. "Re Breeds’ Will (1875), 1 Ch. D 

Re Brittlebank, Coates v. Brittlebank (1881), 


Re Price (1887), 34 Ch. D. 603 ; 
Tate ee 60 aie J. Ch. 326; 


[1898) 1 Q. B 
iI think that the true rule of con- 





. 226; 
30 W. RB. 99 

tanger, Moorsom v. 
Molyneux v. Fletcher, 


839. 
struction is to construe the language of the instru- 
ment .according to its ordinary meaning, giving 
to technical terms their technical meaning, unless 
we find a context such as to convince the mind 
that the ordinary rules of construction which would 
be applied to the original expressions standing 
alone ought not to be applied (JEssEL, M.R.).— 
The: maxim that a grant in which there is any 
obscurity or difficulty must be construed most 
strongly against the “grantor has no application 
at the present time (J ESSEL, a R.).—TAYLOR v. 
St. HELENS OoRPN. (1877), 6 Ch. D. 264; 46 
L. J. Ch. 857; 87 L. T. 253; 25 W. R. 885, C. "A. 

840, —— A: — POSTMASTER-GENERAL ¥. GREAT 
WESTERN Ry. (1889), 5 T. L. R. 714, H. L. 

841, ———.]_— Contracts ought to be construed 
according to the primary & natural meaning of 
the language in which the contracting parties have 
chosen to express the terms of their mutual agree- 
ment. But there are exceptions to the rule. 
One of these is to be found in the case where the 
context affords an interpretation different from 
the ordinary meaning of the words; & another 
in the case where their conventional meaning is 
not the same with their legal sense. In the latter 
case, the meaning to be attributed to the wcrds of 
the contract must depend upon the consideration 
whether, in making it, the parties had or had not 
the law in their contemplation (LORD WATSON).— 
M‘CowAN v. BAINE, THE NIOBE, [1891] A. C. 401 ; 
65 L. T. 502; 7 As .M. I. ©. 89, 

Annotations : 





—Retd. ig alte & Ocean Accidents & 
A uaranine Corpn. Aoots -B. 792; Fenwick v. Merchants’ 
Marine Insce., [1914] B. 827: Glamo an Coal Co. 


. arora fant lug Joint Com ttee, Powell 
Coal Co. v, Same 191} K.B.471. Mentd. 
the evonian 1RO1), 70 . J. P. 66; The Devonshire 
M8. Fiat 4: Bennett 8. Co. v. Hull Mutual 
bootie: Soc., tiga} 3K. B 
842. Ordinary meaning violating intention of 
arties.|—The word ‘‘from’’ may mean cither 
nclusive or exclusive, according to the context 
& subject-matter, & the ct. will construc it so as 
to effectuate the deeds of ea ies, & not " destroy 
them.—PuaH v. LEEDS (DUKE) (1777), 2 Cowp. 
7114; 98 E. R. 1828. 
Annotations = 


fe eee Cem ee == SaaarE apna nT GIP UTTER UTP GP OTSEETUED EERE EERIE EOE amaemereeeereteeeeee tee 


ee ee 


he Gi Cox v. Day (1809), 10 Hast, 

va tet .. Gist, (181418 Gh S36. Reld. R 
conlingey : Re p ae allon 

i708), 5 orm Rep. 283; Watson v. Pears 71809), 2 | 


Derps aND OTuer INSTRUMENTS. 


‘ ' 


’ Camp. 294; vo Fisher (1818), 2 Moore, C. P. 878: 
Cockell v. Gray, (1822), 6 Moore, C. P. 4 Ackland v 
Lutley (1839), 9 & El. 8795 Kerr ». Jeaton (84a), 

6 Jur. 111 v. Royal nse, (1870 : L. R. 5. Exch. 

396: Sidebatham oe. Holland ai) 6 Q.B 200. 

Mentd. Re Railway Sleepers Supply Co. * dass), 9Ch. D. 


843. 

ante. 
. ——.|—HuMmn& v. RUNDELL, No. 726, ante. 

845. ——.|—GREY v. PEARSON, No. 786, ‘ante. 

846. .|—Words are to be construcd accord- 
ing to their plain ordinary meaning, unless the 
context shows them to have been used in a different 
sense, or unless the rule, if acted on, would lead to 
some manifest crewed or incongrui ea a 
v. RHODES (1882), 7 ADP. Cas. 192 ; - 
53; 46 L. T. 463; 80 R. 709, P.O 
Anno tations :—Befd.. Evans v. Ball (1882), 


Mentd. In the goods of Eoena ren) P. 2 
wv. Ferdinandus, [1902] A. C 


(c) If leading to Absurdity, Inconsistency, 
Inconvenience or Repugnancy. 


847. Absurdity.)—-In construing a deed, we 
must adopt the established rule of construction, to 
read the words in their ordinary & grammatical 
sense, & to give them effect unless such a con- 
struction would lead to some absurdity or incon- 
venience, or would be plainly repugnant to the 
intention of the parties, to be collected from other 
parts of the deed (PARKE, B.).—BLAND v. CROWLEY 
(1851), 6 Exch. 522; 6 Ry, & Can. Cas. 756; 20 
L. J. Ex. 218; 17 L. T. O. S. 267; 155 BE. R. 650. 
Annotations :-—Retd. Preston v. Liverpool, Manchester & 

N ewcastle-on-Tyne Junction ne 851), 1 Sim. 

586; Gage v. Newmarket Ry. (1 Say ae ah ao: Monta, 


South Yorkshire Ry. & tiver Dun 
(1853), 9 Exch. 55. 


848. -|—GREY v. PEARSON, No. 786, ante. 

849, .}—(1) In construing all written in- 
struments, the grammatical & ordinary sense of 
the words is to be adhered to, unless that would 
lead to some absurdity, or to some repugnance or to 
some inconsistency with the rest of the instrument, 
in which case the grammatical or ordinary sense 
of the words may be modified, so as to avoid that 
absurdity, repugnance or inconsistency, but no 
further (LORD WENSLEYDALE). 

(2) If technical words are used, by whomsocver 
they are written, they must be considered as used 
with their technical meaning (LORD WENSLEYDALE). 
~— -THELLUSSON v. RENDLESHAM (1859), 7 H. L. Cas. 
429; 28 L. J. Ch. 948; 11 E. R. 172; sub nom. 
THELLUSSON v. ROBARTS, HARE v. ROBARTS, 
RENDLESHAM v. ROBARTS, 33 L. T. O. S. 379; 
5 Jur. N.S. 1031; 7 W. R. 563, H. L.; affg. 8. C. 
sub nom. RENDLESHAM (LORD) v. ROBARTS (1856), 
23 Beav. 321. 

Annotations :—As to (1) Consd. Rhodes v. Rhodes (1882), 


———.]— ROBERTSON v. FRENCH, No. 626, 





47 L. T. 165. 
; Karunaratne 








7 App. Cas. 192. Apld. =7 ore: 8s Estate, Salt v 
Pym (i884), 28 on Dy: a. ft to (2) Refd. Richards o. 
Dane 1862), 13 C. N. 34 9. Geos: Moentd. Di 

Hitpps B (ABS), : Pha rHep 553; ov. Sunder- 
land 35: Loo ), 85 L. T.1 


851. ———.|—-RHODEs v. RHODEs, No. 846, ante. 

852. —-You may depart from the literal 
meaning of the words, if reading the words literally 
leads to an absurdity (JESSEL, M.R.).—WALLIS 
v. SMITH (1882), 21 Ch. D. 243; 52 L. J. Ch. 146; 
47 L. T. 389; SU Wea 214, 0. A. nae 


Annotations : — Me ntd. et Credit 
Glege (1883), 3 22 Ch. ‘B. atin, aeanett Big 
T.7 Soott & Wallis (1885), 541. J 





850. =e ns “LUCENA, No. 818, ante. 


. Ch. 

948; Lae v. Re Ruseel 1 Be 1892] 1 Q. B. 127; Barton 
¥, Caper well Continental Paten Co. (18 3) 68 L. a 857 ; 
son v. 


aonun han (1895), 11 T. eat 5 529; 

Love (1896) 1 . B. ose 8 . O'Connor (1899) 

80 L. “Pye Britial ‘Automobile Commercial 

Syndicate, (1966) i K. B. 425: Dewar v. Mintoft, [1912] 
2K. B. 373; Dunlop Panumatio Tyre Co. vw. New Garage 

= Motor Co.; [1915] A. ©. 79. 
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853, Inconsistency.|—If the provisions are 
clearly expressed & there is nothing to enable the 
ct. to put upon them a construction different fram 
that which the words impart, no doubt the words 
must prevail; but if the provisions & expressions 
be contradictory, & if there be grounds, aipeeting 
upon the face of the instrument, affording proo 
I the real intention of the parties, then that 
intention will prevail against the obvious & 
ordinary mea of the words. If the parties 
have themselves furnished a key to the meaning of 
the words used, it is not material by what ex- 
pressions they convey their intention. (LorpD 
COTTENHAM, C.).—LLOYD v. Lioyp (1887), 2 
My. & Or. 192; Donnelly, 187; 6 lL. J. Ch. 135; 
1 Jur. 69; 40 BF. R. 613, L. C. 

Annotations :—Mentd. Hobson v. Ferraby (1846), 2 Coll. 

412; Campbell v. Ingilby (1856), 21 Beav. 567. 

854, ——.|—-Grey v. PEARSON, No. 786, ante. 

855. -]|—THELLUSSON v. RENDLESHAM, No. 
849, ante. 

856. Inconvenience.|—-BLAND v. CROWLEY, No. 
847, ante. 

857. -|—The golden rule is that words 
must receive their natural meaning, unless there be 
something to show that they are senseless or are 
opposed to the general scope & intent of the 
instrument, if naturally interpreted, or, unless 
there be some great reason of convenience why.they 
should be otherwise interpreted than according to 
their natural meaning (BRAMWELL, B.).—FOWELL 
v. TRANTER (1864), 3 H. & C. 458; 11 L. T. 317; 
13 W. R. 145; 159 BE. R. 6103; sub nom. FowWEtL 
v. FRANTER, 34 L. J. Ex. 6. 

858. Especially in document ambiguous.|— 
The argument of inconvenience is a very strong 
argument where the construction of a document is 
ambiguous—where it is fairly open to two con- 
structions. Then the argument of inconvenience, 
like the argument of absurdity, may be used with 
great force; but when the construction is clear 
beyond controversy, it is no answer to say that there 
are some consequences of that construction which 
will cause inconvenience & were probably not 
contemplated by the framers of the docu- 
ments (JESSEL, M.R.).—Re ALMA SPINNING Co., 
BOTTOMLEY’S CASE (1880), 16 Ch. D. 681; 50 
LL. J. Ch. 167; 43 L. T. 620; 29 W. R. 133. 
Annotations :—Refd. York Tram. Co. v. Willows (1882), 8 

Q. B. D. 685; Faure Electric Accumulator Co, v. Phillipart 

(1888), 58 L. T. 525. 

859. Repugnancy.]—- BLAND v. CROWLEY, No. 
847, ante. 











860. ———.|—-GrREY v. PEARSON, No. 786, ante. 

861. ——-.|—-THELLUSSON v. RENDLESHAM, No. 
849, ante. 

862. ——-.]—FoOwELL v. TRANTER, No. 857, ante. 


C. Technical Words. 
863. Technical words given their technical 
meaning.|—-GRAHAM v. Ewart, No. 835, ante. 


864. ——.]—THELLUSSON v. RENDLESHAM, No. 
849, ante. 


ee RS A 


865. -———.]—- TAYLOR v. St. HELENS CORPN., 
No. 839, ante. 


866. ——.]—-Ho.t & Co. v. CoLLYER, No. 792, 
ante. 


867. ——.|—-WILLMOTT v. LONDON Roap Car 
Co., Lrn., No. 822, ante. 


868. ** Seised.’’] — ‘‘ Seised,” being a 
purely technical word, must be construed accord 
to its technical meaning.—LEACH v. JAY (1878), 
Ch. D. 42; 47 L. J. Ch. 876; 39 L. T. 242; 27 
W. R. 99, C. A. 
Annotations i_Oonsi. Basset v. St. Levan (1894), 71 L. T 


18 orselin, Gosselin ». Gosselin, [1906] 1 Ch. 120. 
Refd. Smith v. Butcher (1878), 10 Ch. D. 113: Re Fraser, 
, 6 ; es s 





Lowther v. Fraser (1904), 91 Mentd. Copestake 
v. Hoper, ee 1 Ch. 366 Norman, Thackray v. 
Norman (1914), 111 L. T. 903. 

869. Construed more strictly in deed than in 
will—Technical words of limitation.]—-In deeds 
it is necessary to make choice of apt words of 
conveyance, but wills are always taken favourable, 
& the intent of the testator is to be considered.—- 
Manpy v. MANDY (1734), Kel. W. 297; Fitz-G. 
70; 25 E. R. 624; sub nom. MANBY v. MANBY, 2 
Barn. K. B. 202; sub nom. Maupy v. MAaupy, 
Lee temp. Hard. 142; sub nom. MAUNDY v. 
Maunpy, 2 Stra. 1020. 

Annotation :—Mentd. A.-G. v. Meyrick (1750), 2 Ves. Sen. 44. 


870. .|—-BARKER v. FREEMAN (1772), 
Lofft, 31; 98 E. R. 516. 

871. .}—A deed is construed more 
strictly than a will according to the legal import of 
-the words.—BAYLiY v. MorRIs (1799), 4 Ves. 788 ; 
31 BH. R. 408. 

Annotations :-—Mentd. Chambers v. Taylor (1837), 2 My. & 
Cr. 376; Re Davison’s Settlmt., Cattermolo Davison v. 
Munby, (1913} 2 Ch. 498. 

872. -|—To justify the ct. in restrict- 
ing a limitation by deed to trustees ‘ & their 
heirs,’’ without words restricting it to the lives of 
preceding tenants for life, upon trust to preserve 
contingent remainders, to an estate pur autre vie, 
it must be shown that the intention of the parties, 
as manifested by the deed, cannot be carried into 
effect, unless the limitation be so restricted. 
Distinction in this respect between deeds & wills. 
In the latter, a greater latitude is allowed in the 
construction of legal terms, the testator being 
ees ide consilii.—LEWIs v. REES (1856), 
3 K. & J. 1382; 26 L. J. Ch. 101; 28 L. T. O. 8. 
229; 3 Jur. N. S. 12; 5 W. R. 96; 69 EH. Rh. 
1052. 
aman :—Mentd. Cooper v. Kynock (1872), 7 Ch. App. 




















873. Precedents may be cited to explain.|/— 
ROBINSON v. EVANS, No. 770, ante. 

Of time.|—-See Time. 

In conveyance of real property—Words of con- 
veyance & limitation.|——See REAL PROPERTY & 
CHATTELS REAL; SALE OF LAND. 

Admission of Extrinsic evidence to explain.|— 
See Sect. 4, post. 
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B. (c). 


859i. Repugnancy. The words of a 
contract were that “‘ the parties hereto, 
for thenwelves, their exors. & a - 
strators successors respectively, | only.—P 
mutually covenaut ” :— : the 

words must be interpreted as meaning | CAN. 
that the. ies covenanted for them- 

eir exors. & ad trators, 
only, for the defts. The parties, 
therefore, did not covenant for their 


f. Unvertainty. }—An offer was ac- 
cepted by C., for himself o 
—Held : to avoid holding the contract 


of the word ‘“‘ »”? did not, having : 8. C. R. 607.—-CAN. 
roe renend 


uent conduct of 
| PART III. SECT. 3, SUB-SECT. 8.—C. 


; Piva Technical Aa aad sansa’ hes 
ni meaning. y & grant of an 
| island, ‘‘ with all the contiguous small 
' islands that are joined to, or connected 
| with the said island by a beach or’ 
| shoal dry at low water,’’ an island 
that is connected with the principal 


r assigns: | 
2 one by a shoal which is only dry at 


assigns; but the omission of the word | void for unoertainty as to the pur- extraurdinary tides, will not pass. 

content: Ganselbiania © & the mesure. |) shonid ‘be tent & “he yond, or =| Gun tine Don A Far © HILL 

oon 6 5 © na oO as * pe, UE ' or — . e 2 
_ ofthe contract coupled with the abeence | v. Vivian (H. H.) & Co. (1909), 41 . (1853), 2 All, 87.—CAN. 
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cee ee of construction: Sub-sects. 9 & 10, 


SUB-8SECT. 9.—VERBA GENERALIA RESTRINGUNTUR 
AD HABILITATEM REI VEL APTITUDINEM PERSON 2. 
874. Statement of rule.|—-If a deed relates to a 
particular subject only, general words in it shall be 
confined to that subject.—THORPE v. THORPE 
(1701), 1 Ld. Raym. 235, 662; Holt, K. B. 28; 
; ae 245; 12 od. Rep. 456 ; ; 91 HE. R. 1054, 


Aneeeons 7 Avid. a iP Beer (1884), 9 App. Cas. 605. 
Lock v. a heen 2) § pay Rep 0; Russen 


-y a ray Achericy v. Vernon 
53; remy - n (1741), 7 Mod. 

Pe a (1108), 8 Hntee (1795), 2 HY, Bl. 389 ; Camp- 
ve } Sonor 9 Term Rep. 570; Morton v. Tie 


shea 125; Simons v. Farren (1834), 1 
fag. Nice 272 ; Smith. Keating 1848), 6 C. B. 136; 

Bing. v. Cromonini (1851), 6 Exch. 

875. -)—A demise of Sales in West- 
minster late in the occupation of A. particularly 
describing them, part of which was a yard, does not 

ass a cellar situate under that yard which was then 
in the occupation of B. another tenant of the 
lessor, & the lessor, in an ejectment brought to 
recover the cellar, is not estopped by his deed from 
going into evidence, to show that ae cellar was 
not. intended to be demised. 

The construction of all deeds must be made 
with reference to their subject-matter, & it may 
be necessary to put a different construction on 
leases made in populous cities from that on those 
made in the country (ASHURST, J.).—DoE d. 
FREELAND v. BurRT (1787), 1 Term Rep. 701; 99 
K. R. 1880. 

Annotations :—-Mentd. Whittington »v. Corder (1852), 

L. T. 0. 8.175; Martyr v. Lawrence (1 a a 5. 8 

Sm. 361; Devonshire ». acer nier rata 0 Q. B. D. 263 

Thomas v. Owen (1887), 20 Q. B. D. 


876. .]—In construing iedk it is proper 
to consider first what is their meaning in the 
largest sense which according to the common use 
of language belongs to them ; & if it should 3 te 
that that sense is larger than the sense in which 
they must be understood in the instrument in 
oe secondly, what is the object for which 

ey are used. They ought not to be extended 
beyond their ordinary sense in order to com- 

rehend a case within their object, for that would 
be to give effect to an intention not expressed ; 
nor can they be so restricted as to exclude a case 
both within their object & within their ordinary 
sense, without violating the fundamental rule 
which requires that effect should be given to such 
intention of the parties as they have used fit 
words to express (MAULE, J.).—BORRADAILE v. 
HUNTER (1843), 5 Man. & G. 639; 5 Scott, N. R. 
418; 12 L. J. C. P. 225; 1 L. T. O. S. 170 ; 7 
J.P. 256; 7 Jur. 443; 184 E. R. 715. 

Annotations :—Mentd. Dormay ». Borrodaile (1845), 6 
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874i. Statement of rule.}—In putting | 
@ construction upon a deed the ct. 
will limit the primary significance of | 








49 S.C. 
the general oxpressions in it by the 878 il. 
p oses for which it was executed, 
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pours of the co. & not so as to apply 
injurics occasioned by the co.’s 
negligence.—-HOUNSOME 1. as beh te 

POWER Co. (1913), 18 B. CG. R. 81; 
R. 430.—CAN. 





used in a release must be confined to 
matters of the same nature & fo 


f 


LT. O. &. 2153 Clift v. Schwabe ee B. are 

Dufaur v. Professional Life Insce. (1888 Pea N.S 

white v. British Empire Mutual L ite ae (1868), a8 
. J. Ch. 53; Taubman v. Pacific Steam ree igution’ Ge 

WE 26 L. T. 704. 


877. ———.]—-The rule alike of good sense & 
grammar & law is, that general words are to be 
restrained to the subject-matter with which the 


speaker or writer is dealing (WILLES, J.).— 
CHORLTON v. Linas (1868), L. R. 4 C. P. 374; 1 
Hop. & Colt. 1; 388 L. J. C. P. 25; 19 L. T. 584 ; 
82 J. P. 824; 17 W. BR. 284. 


, Liverpool ob at eat Re 
P. 208 “Bores. 


Annatatione —Refd. A -G.v 
211. Mentd. Chorlton ». Keeslor Ney, 
Stowe v. Jolliffe (No. 2) Dna 33 4 
ford-Hope v. San nee Q. SS: De Souz 
v. copa idapes ah L. T. iso : Dees v. Pronk (1696), me 
T. Nairn v. St. Andrews University, [1909 
rcp i: or “fh, Royal Nere ace Seymour v. Roy 

Naval School (1910), 79 L. J 6: s Bebb v. Law pec 

(1913), 83 L. J. Ch. 363; aaadat 8 Claim, {1922] 2 A.C 


878. Application of rule—Words in a release.|— 
CHERBURY (BARON) v. MOUNTAGUE (1678), Cas. 
temp. Finch. 117;_ 23 H. R. 63. 

879. J—It is a principle long sanc- 
tioned in cts. of equity that a release cannot apply 
or be intended to apply to circumstances of which 
a party had no knowledge at the time he executed 
it (POLLOCK, C.B.).—LYALL v. Epwarps (1861), 
6H. & N. 337; 30 L. J. Ex. 193; 158 BE. R. 139. 


Annolations -—Refd. Moore v. Weston (1871), 25 L. T. 542. 
Menta. ae Joint Stock Trust & Finance Corpn. (1912), 56 
oO 











Reference to subject-matter —& character of 
defendant.|—The covenant to work efficiently must 
be construed with a reference to the subject- 
matter & the character of defts. The maxim of 
Lord Bacon applies to this case: Verba generalia 
restringuntur ad habilitatem rei vel personam 
(PARKE, B.).—WEsT LONDON Ry. Co. v. LONDON 
& NORTH WESTERN Ry. Co. (1853), 11 C. B. 327 ; 
7 Ry. & Can. Cas. 477; 22 L. J. OC. P. 117; 20 
L. T. O. S. 307; 17 Jur. 301; 138 E. R. ‘499, 
Ex. Ch. 

881. ——_— To enable deed to be held valid— 
Where otherwise void.|—If the words of the two 
clauses are to be read by themselves, separated & 
disjointed from the rest of the deed, they would 
seem to give the directors such a power as would 
enure to make the deed void; but having regard 
to the maxim that ‘‘ general words may be aptly 
restrained according to the subject-matter or 
person to which they relate,” it seems to me that 
we ought to put such a construction upon this deed 
as to make it valid. Generally speaking, a deed 
ought to be read as if there were no Act of Parlia- 
ment affecting it in existence ; if, so peagmiones: fs it, 
it comes within the language of an avoi 
statute, it must necessarily be held Sala 


subject-matter & local conditions.— 
MEREWETHER 0. SCOTTISI AUSTRALIAN 
MINING CO. Lrp. (1907), 4 Cc. L. R. 


953.—AU. 
h. Covenant to ¢ nify.}— 
Pitf. chartered a ship of ©. fer seven 
years. He then entered into ner- 
Znip with deft. & one year before the 





-}—General words 


covered from itself.— art of the t 
ransaction which the | expiration of the charterparty the 
HOUSTON 0. BARRY 1843). 5 1. Eq. R. parties had in view. NEELANUND partnership was dissolved. Tan the 
294.—IR. INGH 2. J1AMIDOODDIN (1882), 1. L. R. | dissolution deft. covenan with 
878 i. ication of rule—Words in | 8 Calo. 576.—IND. itf. ‘‘ generally & without exception 
g relate WWaore Se ith Satatary | Gt acanapas _ Motaton Cte ae aT oblige eae aT: 
y m oO ons thereof ’’; 
acquires & Orin of land from pier, Ss Toi ii eas 0121 P UPR. 1 Ay —Held: in the circumstances of the 
who oteeglen eA a Se a nlcene for all Ape 218.——-IND o. ee this would mean rather without 
damages ht sustain by . exception as to the description of 
reason » of the Bones on & & operation 880 i. —— Covenant to work effi- im, than as to time, & defts. would 


of the tramway, the o.Ronces! language 


et ence to subject-matter — 


be liable only for mone accruing a 
uring their a 


of the release will be construed so as | & local A covenant to | under it d co-partnershi 
to restrict it to the matters regard | work a ooal walt mine according to the best | & erp — me expiration of the 
to which been granted with piration (1851), 


reference to the proper exercise of the 


& most approved manner is to be 
interpreted with reference to 


charter.—J 
the | 9 U. G. R. 136.—-CAN, 
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(Wittes, J.).—Moors v. Rawzins (1859), 6 
C. B. N.S. 289; 28 L. J.C. P. 247; 33 L. T. 0.8. 
205; 23 J. P. 566 ; 5 Jur. N.S. 941; 141 E. R. 


467. 
Annotations a a Re Last Kongsberg Co., Bigg’s ve 
1865), Ee ag 309; Re Asiati c Banking Corp 
rp. Collum (1869). "39 L. J. E. 59; Crowther v. Thorley 
Se 48 L. T. 644; Re Jones, Clegg v. Ellison, {1898] 
Re jtuasell Institution, Figgins v. Baghino, (1898) 


See Bee: Vol. VII., p. 182, Nos. 200-205. 
Recitals governing operative part.|—See Sect. 8, 


ost. 
Bonds.|—See Bonps, Vol. VII., pp. 183, 
184, Nos. 212-224. 

— Bills of sale.]|—-See Bruits oF SALE, Vol. 
VII., pp. 74, 75, Nos. 427-430. 

Ejusdem generis rule.|—See Sub-sect. 10, post. 

General meaning of words.|—-See Sub-sect. 8, 
ante. 

Particular meaning of words.] — See Titles 
passim, & WORDS & PHRASES. 





SUB-SECT. 10.—EJUSDEM GENERIS RULE. 
A. In General. 


882. Object of rule.]—The ejusdem generis rule 
is a canon of construction only. The object is 
to find out the intention of the parties. The 
instrument, the nature of the transaction, & the 
language, must all have due regard given to them, 
& the intention of the parties 1s to be ascertained 
by the consideration of their language in accordance 
with its ordinary & natural meaning (HAMILTON, 
J.).—THORMAN v. DowaaTE S.S. Co., Lrp., [1910] 
1K. B. 410; 79 1. J. K. B. 287: 102 L. T. 242 ; 
11 Asp. M. L. ©. 481; 15 Com. Cas. 67. 
Annatations :~-Refd. France, Fenwick v. Spackman (1912), 

108 L. T. 371; Jenkins v. Walford (London) oh 87 

i ey k. B. 136; are Magnhild v. McIntyre, (1920) 3 


B. 321. Ment td. Akt. Frank v. Namaqua Copper Co. 
(1920), 90 L. J. K. B. ert 


883. General words following specific enumera- 
tion of particular instances—Confined to instances 
of same nature.|—One by deed in consideration of 
love & affection to his name, blood, etc., & for 
settling the one undivided moieties of his manors, 
lands, etc., thereinafter mentioned grants the said 
undivided moieties, particularly describing them, 
together with all other his lands, tenements, 


A CTE A Se tt OOO 1 SR AAALAC SOO AeA LETT LE FA Ot RE CC eS 


PART III. SECT. 8, SUB-SECT. 10.—A, 


883 i. General words following specific 
enumeration of particular instances— 
Confined to instances of same nature. }—~ 
A statutory grant of lands, ‘ inclading 
all coal, coal oil, ores, stones, clay, 
marble, slate mines, minerals, & sub 
stances whatsoever, thereupon, therein, 
thereunder,’® does not include the 
precious metals. ee vw. Es- 





possession of 
Pee te cs 


goods or propert. 


2 eC. R, 181 ag ° 11808) A. Cr 502; 
65 ie J.P. COO) 15 eT Ii; 14 | iggued for dofts., 
T. L. R. 597, P. "CL-CAN. 


followin 








883 ii. -+~-B 
between the city & the co., the former 
was to rae the Pa ee of purchasing 


the co. may dee 


re ces ces & propert ot the’ pleat piven ne 

applian yo e co. use 

for I nes heat, & Aa purposes,” at prned form prepared b 
a price d by arbn. The 


Seen Pty axing the value of the 


| merated (ERLE, C.J.).— HARRISON v. BLACKBURN 





agreements authorising pltfa. 
in the event which happened ‘‘ to take 
any mone 
which pitts. 
longing to defts. 


procecnes as pitfs. might deem best 
or recovering the amount of the 
fssued f made under guarantee bonds 
& expenses, 

he agreementa also Soneiee the 
“The unders agrees 
to do & execute any deed or thing that 
m to be necessary in 
order to give the ob. the rights & powers 
in ressed or inten to be 

he agreements were on 


eld: pltfs. were not entitled, under 
the agreoments, to a Hienon an 
estate of defta. for the amount of their 
used should not be 


& hereditaments in the kingdom of Ireland: 
habendum the said undivided moieties before 
ion ntéd, together with all other his estate in the 
dom of Ireland, to A. to the several uses there- 
inafter declared, & for no other use whatsoever ; 
& then declares 'the uses of the undivided moieties 
only :—Held: the grantor did not intend to pass 
any lands but the undivided moieties; & suppos- 
ing the sweeping clause did extend to any other 
lands, yet no use being declared of them, they 
descend. to the heir at law. 
It is very common to put in a sweeping clause ; 
& the use & object of it in general is to guard 
against any accidental omission ; but in such cases 
it is meant to refer to estates or things of the same 
nature or description with those that have been 
already mentioned (LORD MANSFIELD, C.J.).— 
Moors v. MAGRATH (1774), 1 Cowp. 9; 98 E. R. ane 
Annotarions -—Consd, Cholmondey v. Clinton (1820) 
ac. & W. 1; Crompton v. Jarratt (1885), 30 Ch. D bog 
(1854), 18 Beav. 618 ; oo Ike v, 


eta Pomfret v. Perr 

Kensington (1856), 2 K. & J. 7538; Farrall v. Hilditch 

1859), 5 C. B. N. 8. 841; Barratt v. W a (1862), 30 
v. Smith (1865), L. R. 1 Eq. 180 


eav. 442; Yo 
Jonner v. Jenner 1866), L. R. 1 Francis v. 


Minton (1867), L. R. 2 &. P. 543. Mentd. Doe d. Pell v. 
(Rio yr Men. £2 6.3 d. 593: D eel 
eae ty é& G. 335: Neam v. Moorsom (1866), 36 


aed. . |—It is a general rule of 
construction that, where a particular class is 
spoken of & general words follow, the class first 
mentioned is to be taken as the most compre- 
hensive & the general words treated as referring 
to matters ejusdem generis with such class 
(POLLOCK, O.B.).— LYNDON v. STANDBRIDGE (1857), 
2H. & N. 45; 26 LL. J. Ex. 386; 29 L. T. O. S. 
111 213. P.327; 6 W.R. 590; 157 FE. R. 19. 
Annotations :—Refd. Re Layard, Ta aed v. Bossborough 














ao 6), 85 L. J. Ch. 505. Mentd. London ae oe al 
Laundry Co. v. Willesdon L. B. »» (1892) 2 Q. B. 271. 
885. — Where, after a specific 


enumeration of different subjects, general words 
are added, the general words are to be confined 
to subjects ejusdem generis (LORD CAMPBELL, C.).— 
CLIFFORD v. ARUNDELL (1860), 1 De G. F. & J. 
307; 45 E. R. 378, L. C. 

886. ae General words followin 
agin words are ordinarily construed as limite 
to things ejusdem generis with those before enu- 








eet ST a LT GP ANE HL aD SN Henne nt EE 


23 O. W. R. Weg rat L. R. 590; 
32 C. L. T. 843 dD. L. R. 297; 
[1912} A. C. 864; io? L. T. 332.—CAN. 

883 v. ——-. }—Defts. had con- 
tracted to _ sell & deliver to pltfs. 
salmon packed in tins. The contract 


-/~Defts. had cxe- 





y or other 


might find | provided against default in delivery 

“‘to sell such vue aos “ one ee pbolng 
a9 h ott nterfered w Fite pe goat peed 
TTAIBht Aceh Heat short through the failure ‘of fishing 


or through strikes or lock-outs of 
fishermen or workmen or from any 
cause not under the contro! of the 
sellers.”” The tins used were defective, 
& during the resultii ae the run 
of salmon ceased & the sellers were 
unable to make P aalvery i——~FIeld : 
the ejusdem generis rule applied.— 
CRISPIN & CO. v. EVANS, COLEMAN & 
san LTp., [1922] 3 W. W. R. 264.— 


etc. 


pltfs. :— 
883 vi. -—_—— ———. } -SHAFTESBURY 0. 

Watice. {1897] 1 I. R. 381.—IR. 
Where one set 


real 


works, plant, appliances, & property, 

includ nothing for the earning powes claim, & the words 
chise hts of the co. :-— f 

Held; the oe ht, for by the fair | Of ¢/usdem generis be 


interpretat ion of e ment 
“* pro y’’ must be limited by the 
a eeening words, the rule of ejusdem 
is applying.—Re KINGSTON & 
eG IGHT, HEAT, & Power Co. 
(1902), 3 0. L. R. 20. L. T. 
181; 10. W. R. 194; 20. W. R. 55; 


J.—VOL. XVII. 


| 
ines 
i 
as 


constructed to {nclude land, the rule 
applet in 
foci Ton a UARANTRE & 
COID Co. GroraE: x 1908), : 

W.L. R236: 16Man. L. R13 2.— CAN 


883 iv. ——,]— HiewAun: 
ARGUE-Rors STEARNS Orn & Gas Co., 
ALEXANDRA OIL & DEVELOPMENT Co. 
& CanavDa Co. v. FARQUHARSON (1912), 


ace 





883 vii, ——- ———. }— 
of heads in the dis ositive clause of a 
deed is expressed in general terms & 
coneitce with a specific enumeration 
Severe’? subjects, it must be pre- 
an that it was intended to y 
rights sap eneris with those 
reviously described & ey Sg 
EE 0. Yaga ee A One a0 
853 : R. (Ct. 20 
go. L. E ie 877 s Boor. 
T 
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ena rraerraGYEape ne iets cc cet Reta a eee OAL. a 


(1864), 17 OC. B. N. 8. 678; 5 New Rep. 90; 
34 L. J. O. P. 109; 11 L. T. 458; 10 Jur. N. 8. 
1181; 13 W. R. 135 ; 144 E. a aia. 


4 aptediona’: —Refd. Mitcalte v. 
L. J. — P. 118 
© v. Dun, 


(1864), 34 
aircrew ». Thedy (e1g) 238 Li T. Cte ot 


Haw ae entd. W 
. Hands. [1893] 2 Ch. 

887. 7 —— General words, although 
introduced for the puree ose of aweeping into the 
assurance everything ch nee been omitted by 
ee apply 2 prima facie only to things ejusdem 

those specifically enumerated.— 
fella v. JARRATT (1885), 30 Ch. D. 298; 54 
L. J. Ch. 1109; 538 L. T. 603; 33 W. R. 918, 


Annotations :—Consd. Re Durham, Grey v. Durham Me the 
67 L. T. 164; Karly v. Rathbone 1886), 67 L. J. Ch. 6 
Re Hodgson, Taylor v. Hodgson, [1898 2 Ch. 545. Reta’ 
Southport & Wes 1 enna Banking Co. v. Thompson 


(1887), 68 L. T. 

888. -|—According to the ordinary 
rule of construction, general words are to be read 

ejusdem generis en We ase Deeaayape particular words 
ca ee poor v. Hunt (1 moat 
$°o. B B Tb, BS LL. . B. 1384; 60 L. T 


rier 53 J. P. 340; 37 W. Be DOB, 5T. L. R. 148, 


A. 

Annotations :—Refd. Re Floyd, Floyd v. Lyons, [1897] 1 Ch. 

633. Mentd. Bourne & Tant v. Salmon & Gluckstein, 

[1907) 1 Ch. 616. 

889. -|}-— When in a covenant the 
things particularly enumerated belong to one 
genus, such as landlord’s fixtures, general words 
which follow must be construed as applying only 
to things of the same genus.—LAMBOURN v. 
MoLELran, [1903] 2 Ch. 268; 72 L. J. Ch. 617; 
88 L. T. 748; 51 W. R. 504 ; 19 T. L. Re 529; 47 
Sol. Jo. 582, 0. A. 

Annotationa :—Retd. 8lo ugh Picture Hall v. Wade, 
Wilson »v. ‘Novile, Reid (1916), 32 T. L. Re’ 542. Mentd. 
Re British Red Ash Colliories, [1920] 1 Ch. 326 
890. -]—You have to see whether you 

can constitute a genus of the particular words, &, 

if you can, then unless there is some indication 
to the contrary, you must construe the general 
words as having relation to that genus. If you 
cannot do this, then, so far as 1 understand the 
judgment, you must read all the particular words 
separately, & take the general words separately 
also. When you find specific words followed by 
general words, you must primd facie refer the 
general words to the specific words unless you find 

some reason for not doing so (PICKFORD, J.).— 

Mupie & Co. v. Strick (1909), 100 L. T. 701; 25 

T. L. R. 453; 58 Sol. Jo. 400; 11 Asp. M. L. C, 

2385 ; 14 Com. Cas. 135. 


Anno olation :— ae Magnhbild (Owners) v. McIntyre, [1920] 


801. Application of rule—Assisted by frame of 
deed.|—F.., by indentures of lease & release, in 
consideration of natural love & affection for his 
sisters, & a nominal consideration, released a 

articular freehold estate to B., his heirs & assigns ; 
& he assigned a particular leasehold estate, & all 
other the ¢ property in Great Britain or Ireland, 
whether real or personal, which he might be entitled 
to at the time of executing the indenture to B., his 
exors., administrators, & bor upon trust that 

his heirs, exors., ad trators, & assigns, 
should stand possessed thereof upon trust to pay 
the rent, interest, dividends, or annual produce 
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arising therefrom, or the money arising from the 
sale thereof, equally between his three sisters. 
F. was, at the date of this indenture & of his death, 
seised of a share in a freehold house situate in King 
Street, not mentioned in the lease or release ;— 
Held: the release could not operate as a covenant 
to stand seised of the house in King Street, there 
being in the release no mention of that house, & 
the general words being, from the frame of the 
deed, applicable only to leasehold or other personal 
estate. —DOoOUNGSWORTH v. BLAIR (1837), 1 Keen. 
795; 6L. J. Oh. 263; 48 EH. R. 6133 sub nom. 
DONNYSWORTH 0. BLAIR, 1 Jur. 620. 

Annotation :—Refd. Bulley v. Bulley (1874), 44 L. J. Ch. 79. 

892. Where unlimited construction entails 
unexpected loss.|——Under a will F. was entitled on 
the death of A. to a certain share of afund. By 
deed made by him, living the tenant for life, he | 
assigned stock in trade, scheduled, & all his real 
& personal estate, using very general language, 
to a trustee, to sell for the payment of his creditors. 
No creditors were parties, but some were paid 
under it. Afterwards the trustee sold the residue. 
The will contained a clause that on any legatee 
becoming bkpt. or mortgaging or selling or antici- 
pating his share or compounding with his creditors, 

share should go over :—Held: the deed did not 
pass the share of F. under the will, & his representa- 
tives were entitled to it.—Re WALEY’S TRUSTS 
(1855), 3 Drew. 165; 3 Eq. Rep. 380; 24 L. J. Ch. 
499; 25 L. T. 0.8. 77 1 Jur. N.S. 338 ; 3W. R. 
286; 61 E. R. 866. 

893. ——— Intention to apply rule must be clear. 
—When in.the operative part of a deed gener 
words follow an enumeration of particular things, 
those words are primd facie to be construed 
as having their natural & larger meaning, & are 
not to be restricted to things ejusdem generis 
with those previously enumerated, unless there is 
something in the deed which shows an intention 
so to restrict them. 

By @ post-nuptial settlement made by a husband 
upon his wife he demised to the trustees a leasehold 
messuage & premises particularly described in a 
schedule, & he assigned to them ‘‘ all the household 
furniture, plate, linen, china, glass, & tenant’s 
fixtures, wines, spirits, & other consumable stores, 
& other goods, chattels, & effects in, or upon, or 
belonging to’’ the leasehold messuage. In the 
schedule the leasehold premises were described as a 
piece of ground, ‘‘ with the messuage, tenement, 
or dwelling-house, back buildings, coach-houses, 
stable buildings, & all other erections thereupon ”’ : 
—Held: under the general words ‘‘ other goods, 
chattels & effects’’ there passed to the trustees 
the carriages, horses, harness, & stable furniture 





in or upon the coach-houses & stable Dine ak 
ANDERSON v. ANDERSON, [1895] 1 Q. B. 749; 64 
L. J. Q. B. 457; 72 L. T a ; 43 W. R. 322; 11 


T. L. R. 253; 14 BR. 367,C,A 










Annotations :—Consd. Tillmanns v "8.8. Knutsford, 719981 
2 K. f 385; Bolam ov. ood (1913), 108 L. Corman: 
Richmon 8.8. . Trinity House 
1896) 65 L. J. Q _ jacob cob (1808), Bue tr, 
51 Lambourn v ape: 3 
Sylvester (1908), Se Otro (1908) 100 
.T. 701; Bo 3), 110 L. . i. BR. 
Comrs. v § h, ; Re aan Layard 
v. Bessboro a 16 ode Ch. "Jos A.-G. v. 
1920} 1 . 77383 d 8.8. v. Molntyre, | ‘tou0) 3 
.B. 321; Atabatisiog “Anion Jurgens Margarth 
(1033) 3 E; =: Mentd. Re et Hagged, in 
formatory Schools, [1898] as Ch 





8931. Application of rule—Where 
pried teaa pac lg entatie unexpected ve 


vote for the election of a trustee, to 
tions as 


to wore for a resolution indefinitely 
the realisation of the 


to. t 
lose. }—. a, grented @ power of he estate, & further to represent him roperty to the prejudice 
eeenes: ‘au riding his t to all mat relating to the estate :— of Shia peta elpal.— ; 
appear at the. several moe of | Meld: the general words in the power | TRuUsTE TRANSVAAISCHE BANK, 
creditors in the mitgor.’s insolvent | must be restricted to mat ej uedem (19071 T. Ss. 1060.—8. AF. 
therea generis & did not authorise the agent 


catate & to prove claim t, to 


1 ‘ 
‘ iby 
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894. ——— Particular words must form part of 
one genus or category.|—THames & MERSEY 
Marine Insurance Co. v. HAMILTON, FRASER & 


Co., No. 697, ante. 

895. -]— The ejusdem generis rule is 
merely one of the rules of construction applied by 
the ct. in construing documents. It is perhaps not 
desirable, when dealing with the construction of 
statutes & mercantile documents, to cite authori- 
ties on the construction of wills, because a testator 
is of his own arial doing what he pleases & there 
is no presumption that he will not be capricious. 
In a mercantile document or a statute there is a 
presumption that business men do not intend to do 
anything absurd, which is some slight guide; but 
in all cases it is a question of construction. Now 
there is no room for the application of the ejusdem 
generis doctrine unless there is a genus or class or 
category— ons category is the better word, 
as ‘‘ class as a technical meaning in 
& its peony aaa might lead to confusion. Unless 
you can find a category there is no room for the 
application of the ejus generis doctrine. It is 
first of all necessary to find that the document in 
question in any case contains a category properly 
so called at all; when that is once determined 
in the affirmative, it becomes necessary to ascertain 
the items which fall within that category. Having 
got a category, it remains to ascertain the extent 
of the limit w ich i is to be applied. If no limit can 
be suggested other than those which are naturally 
to be inferred from the preceding words specified, 
& apparently specified for that purpose only, & 
the only alternative is to strike those words out, 
then the general rule still applies (FARWELL, L.J.),. 
—Tit~MANNS & Co. v. S.S. KNUTSFORD, L‘TD., 
[1908} 2 K. B. 385; 77 L. J. K. B. 778; 24 
T. L. R. 4543; 18 Com. Cas. 244 ; ; sub nom. "9.5. 
KNUTSFORD, Lrp. v. TILLMANNS & Co., 99 L. T. 
399, C. A.; on appeal, sub nom. 8.S. KNUTSFORD, 
Lrp. v. TILLMANNS & Co., [1908] A. O. 406, H. L. 


Baka lg re  y Thorman v. Dowgate 8.S. Co., (1910) 
1K. B. {d. Larson v. Sylves r (1908), 99 L. T. 
94; Mudio v. uc 1909), 100 L. T. ol I. HR. Comrs. 
v. Smyth, {1914) 3 B. che Re Layard, Layard v. 
Bessborough (1916), 85 L. J. Ch. 505; Akt. Frauk v. 
Namaqua Copper Co. ite 90 L. J. K: B. 36; 








pote (120) LI 1 = B. 773; Magnhild S8.S. v. Molntyre, 
{192 Ambatteloe v. Anton Jurgens Mar 
arine Works. fip2) 2 B. 185. Menta. The Oke 


mpton, (1913) P. 173. 

896. —— How genus ascertained.|—The 
rule of ejusdem generis cannot be applied at all 
unless there be some broad test for the ascertain- 
ment of genus. So far as I can see the only test 
seems to be whether the specified things which 
precede the general words can be placed under 
some common category. By this I understand that 
the specified things must possess some common & 
dominant feature (McCARDIE, J.).—MAGNHILD 
(OwNnERS) v. McINTYRE BROTHERS & Co., [1920] 





481. 
Annotations hes ati _ varness v. Forwood (1897), a L. 


8 K. B. 821; 89 L. J. K. Be HO; 124 L. T. 160 ; 
36 T. L. R. 144 3 3; 15 ny ee L. OG. 107; 25 Oom. 
Cas. 3473 on appeal, (1921) 2K. B. 97, "0. A. 
eaten nbaeay% Anton Surge Margera 
897. Exclusion of rule—-Where general words 
relied on precede specific enumeration.|—The rule 
does not apply to the eoneral words where they 
precede or introduce the specific enumeration 
(YounGmER, L.J.). 

The expression, “‘ etc.,’? whatever may be its true 
diction meaning, or whatever may be its 
meaning in classical Latin, unquestionably enlarges 
the list of causes to be inclu ed in the exception 
beyond the specified examples (WARRINGTON, L.J.). 
—AMBATIELOS v. ron JURGENS MARGARINE 
Works, (1922] 2 K. B. 185; 91 L. J. K. B. 708; 
127 L. T. 345; 88 T. ie 671 ate eee: M. L. ©. 
598; 27 Com. "Cas. 352, A.3 appeal [1923] 
A. ©. 175; 92 L. J. Ch. rire 128. L 417; 89 
T. L. R. 106; 16 Asp. M. L. 6. 28; 28 Com. Cas. 
285, H. L. 

898. ——— Exception in general words of some- 
thing not ejusdem generis.|—-Under an assignment 
to creditors by a debtor of all his stock in trade, 
books & other debts, goods, securities chattels, & 
effects whatsoever, exc eye the wearing apparel of 
himself & his family :—Held: a contingent interest 


Anno 


in the residuary estate of a testator, to which the 
debtor was entitled in the event of his sister dying 
without a child, passed.—Ivison v. GassioT (1853), 
3 De G. M. & G. 958; 43 E. R. 375, L. JJ. 

sal abla :—Refd. ‘Atohenley v. Du Moulin (1855), 2 K. & J. 


899. Particular words exhausting whole 
genus.|—If the particular words exhaust a whole 
genus the ce word must refer to some larger 
genus (WILLES, J.).—FENWICK v. SCHMALZ (1868), 
L.R.3 0. P. 313; 37 L.5.C. P. 78; 16 W. R. 





95; Knutsford (O Cre ate oa L. T. 
399; Mudie v. jBirick ok (108), 100 L. Mateoukis ¥. 
Priestman, (191 ee B. 6 1 Maguhild § 3.8. v. McIntyre, 
[1920] 3 K. B 

900. ‘By sited |—A charterparty con- 
tained an exemption from liability arising from 
frost, flood, strikes, lock-outs, & any other un- 
avoidable accidents or hindrances of what kind 
soever beyond their control, either _peeventing or 
delaying the working, loading, or 8 hipping of the 
cargo :—Held: that ‘‘ hindrances of what kind 
soever’’ could not be restricted to hindrances 
ejusdem generis with those previously enumerated. 

I hope nothing will be deduced from our decision 
to-day which shakes the soundness of what is 
called the ejusdem generis rule of construction 
because it seems to me that both in law, & also 
as matter of literary criticism, it is epee | sound. 
The parties may well have realised th 





applicability 





of che warticular words vigwcit ies 
rm part genus or 
ste. sold a lot 1 to. B., whose husband 


Loan a. Higgs ar should apply ae the 
to all claims und Eee 
Figs wh which Seata t Party Yate wa 


CO., ongagod in hauling a car from one 
art of the siding to another, 
led by being ig down by a i dara tige sent 





sold it to deft. No transfers were on the siding a@ flying pone 
red, & deft. was unaware that | was noth! int the as ment to Held: the wore property a“ in the 
his vendor’s wife was the owner. Pitf. | cate that it was even one grey te apply sereomenty ibe pd confined to fixtures, 
sold this lot & others with a restrictive _ to anythi else buildings & stock, & the horses 
covenant tbat no Purchaser oF aiguor | wround «Held >the ta seus cal ai | yropety insted Mast oor 
ude rests | ENAY LUMBERCO.v. CANADIAN PAcIFIO 

business of a licensed victualier onthe | in tin claims acquired by one of the | Ry. Co. (1907), 13 B. GC. R, 422,— 


lot :—Held: the ejusdem generis rule arties in the 


ie 
| 
did not apply, & a wholesale liquor 
busin | 
] 


district.— 
INSDALE, [1904] T. H. 269.—@. 


Wapke v. | CAN. 


AF. kk. }—A trust for “ charitable 





ess could not be carried on.— h. E n ‘ 

of rule.}~In con- | benevolent religious & educational 

tt on (1908), Goan ~ cone rik ©: | sideration of the construction of a | institutions, societies, associations . 
CAN. , peste : siding to their mill p . ‘pith | objecta”” 48 void for unce y 

‘ co. entered into an percoment ith the | reason of the presence of the Word 

894 ii, -——_ —_-.}- -By agree: | rallway oo. from lability | ‘ benevolent.”’ The adjective * oharit- 

oe in terms of whioh, th the at for damage to - ape ac able” cannot as governing 

agreed to segue ointly dings, fences or other cach o! of | the thines later adjectives.— 

Detain of eh tigen ormation ina | whatsoever ” of pitt. co, “ or Py BROWN v. KNOWLES: 

district, it was provided that | o horses of any (i918), 538 N. N.S. L. R. 83.—N.Z, 
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Sect. 3.— Rules of construction: Sub-sect. 10, A. & 
B.; sub-sects. 11, 12 & 18, A.] 


of that rule to such contracts, & they insert these 
words ‘‘ of what kind soever’”’ simply for the purpose 
of excluding that rule of construction. The effect 
of the insertion of these words is, this : it excludes 
the limitation which would naturally arise from 
the context & gives to the word ‘ hindrance ’’ its 
full meaning (LoRD ROBERTSON).—LARSEN v. 
SYLVESTER & Oo., [1908] A. O. 295; 77 L. J. K. B. 
903; 099 L.T.94; 24T.L. R. 640; 11 Asp. M.L.C. 
78; 18 Com. Cas. 328, H. L 


Annotat :—Consd. Thorman v. Dowgate 8.8. Co., (1910) 
1 K. B. 410; 1 


Re Layard, Layard v. Beasborough (1916), 
85 L. J. Ch. 505 ; Magnhild (Owners) v. McIntyre (1920), 
124 L. T. 160. France, Fenwick v. Spackman 
aoe 108 L. T. 371; Herman v. Morris (1919), 35 
T. L. R. 674; Diamond Alkali Export Corpn. v. Bourgeois, 
1921 j 3 K. B. 443, Mentd. Leonis 8.8. Co. v. Rank (1908), 
901. -—— Act or thing specifically included 





in another category in same document.|—It is 
impossible under any rule of construction to hold 
as included in a class brought in, ejusdem generis, 
with a specific subject-matter, other acts or things 
which are actually specified in the document itself 
as included in another category. However it might 
be if there were no such specifically excluded 
category, it is impossible in the face of the express 
terms of that category to say that any acts therein 
included can be brought in under general words 
as ejusdem generis with the particular acts 
(FARWELL, L.J.).—Bonivia REPUBLIC v. IN- 
DEMNITY MUTUAL MARINE ASSi'RANCE Co., LTD., 
[1909] 1 K. B. 785; 78 L. J. K. B. 596; 100 L. T. 
603; 25 T. L. R. 254; 63 Sol. Jo. 266; 11 Asp. 
M. L. ©. 218; 14 Com. Cas. 156, C. A. 

902. ——- Addition of ‘“etc.’’ to particular 
words.|—A contract for the sale of a ship to be 
repaired & fitted with engines by deft. provided 
for demurrage & contained a clause relieving him 
from liability for delay caused by ‘strikes of 
workmen, lock-outs, etc., or any cause beyond the 
vendor’s control.’’? Delay was caused by the fact 
that the firm from which vendor was obtaining the 
engines were already engaged on Govt. work to 
which they had to give priority. This work was 
already in hand when the contract was made, & 
no order was subsequently received from the 
Govt. :—Held: ‘‘etc.”” as used in the contract 
was too vague to have wg effect, & the failure of 
the sub-contractor was not a cause ejusdem generis 
with strikes or lock-outs——HERMAN v. MORRIS 
(1919), 85 T. L. R. 574, C. A. 

nnotation :-—Consd. Ambatielos v. Anton Jurgens Margarine 

Works, [1922] 3 K. B. 185. 

903. ——— -——.]— AMBATIELOS v. ANTON 
JURGENS MARGARINE WorKs, No. 897, ante. 


B. Application in Particular Instances. 


Assignment of choses in action.|—See CHOSsES 
IN ACTION, Vol. VIII., p. 458, No. 308. 
Assignment of lease.|—-See LANDLORD & 


ANT. 
Bill of lading.)—See SuHrprpinc & NAVIGATION. 
Bills of sale.|—See BILLS OF SALE, Vol. VII., 
Charities..—See Cuanrrrres, Vol. VIII., p. 244, 


o. 39. 
Charterparty.|—See SHIPPING -& NAVIGATION. 
Conveyance of real property.|—-See SALE or 


LAND. 

Conveyances to & by trustees.|—See Trusts & 
TRUSTEES. 

Crown grants.]— See CoNsTITUTIONAL Law, Vol. 


XI., pp. 568 ef seg., Nos. 675 et seq. 
: sJes.|—See LANDLORD & TENANT. 
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DEEDS AND OTHER INSTRUMENTS. 


Mortgages.|—See MORTGAGES. 

Policy of insurance.]—See INSURANCE. 

Power of attorney.|—See AGENCY, Vol. I., p. 297, 
Nos. 248-251. 

Sale of goods.|—See SALE OF GOODS. 

Sale of land.]—See SALE OF LAND. 

Settlements. }—See SETTLEMENTS. 

Statutes.|—See STATUTES. 

Trusts.)—See Trusts & TRUSTEES. 

Wills.|—-See WILLS. 


Sus-sEctT. 11.—VERBA RELATA HOC MAXIME 
OPERANTUR PER REFERENTIAM UT IN EIS 
INESSE VIDENTUR. 


904. General rule.]——By referring in a docu- 
ment, signed by the party, to another document, 
the person so signing in effect signs a document 
containing the terms of the one referred to 
(CROMPTON, J.).—FITZMAURICE v. BAYLEY (1860), 
9H. L. Cas. 78; 3 L. T. 69; 6 Jur. N.S. 1215; 
8 W. R. 750; 11 E. R. 657, H. L. 3 affy. S. C. sub 
nom. BAYLEY v. FITZMAURICE (1857), 8 E. & B. 


664, Ex. Ch. 

Annotations :—Retd. Dale v. Humfrey (1858), E. B. & E. 
1004; Clarke v. Fullor (1864), 16 C. B. N. 8. 24; Austin 
v. Newham, [1906] 2 K. B. 167. 

905. Document referring to schedule—Schedule 
necessary to make sensible construction.|— Where 
by articles under seal deft. bound himself under a 
penalty to deliver to pltf. by a certain day “ the 
whole of his mechanical pieces as per schedule 
annexed,’’ the schedule forms part of the deed, 
which, without it, would be insensible.—WEEKS. 
ced (1811), 14 East, 568; 104 EH. R. 
Annotations :—Distd. West v. Stoward (1845), 14 M. & W. 

47; Daines v. Heath (1847), 3 C. B. 938; Dyer v. Gree 


1847), 1 Exch. 71; Vint v. Vint (1888), 4 T. L. R. 636. 
land v. Downs (1840), 2 Hibbje- 


- Cav. ‘ 
white v. M‘Morine (1840), 6 M. & W. 200; Deprez, 
Henriques v. Deprez, [1917] 1 Ch. 24. Mentd. Re Quoens- 
land Land & Coal Co., Davis v. Martin, [1894] 3 Ch. 181. 





906. Construction intelligible without 
schedule.|—Pltf. tendered in evidence a bill of sale 
& schedule, the former of which assigned to him 
‘* all the goods, fixtures, household furniture, plate, 
china, etc., in & about a messuage tenement & 
premises where he now resides, & the chief articles 
whereof are particularly enumerated & described 
in a certain schedule hereunto annexed.’’ The 
schedule was in no way annexed to the deed, & 
was inadmissible for want of a stamp :—Held: 
the bill of sale was admissible in evidence without 
the schedule. : 

In the case of Weeks v. Maillardet, No. 905, 
ante, deft. bound himself to deliver all the articles 
mentioned in a schedule, so that the deed was 
insensible without the schedule; here the deed is 
sensible without the schedule (ALDERSON, B.).— 
DYER v. GREEN (1847), 1 Exch. 71; 16 L. J. Ex. 
239; 154 E. R. 80. 

07. -|—In Weeks v. MaiWardet, No. 
905, anie, the action was brought for non-perform- 
ance of the covenant to deliver the goods 
enumerated in the schedule annexed to the deed. 
Common sense would teach us that the covenant 
could not be made intelligible without recourse 
being had to the schedule (WILDE, C.J.).— DAINEs 
v. HEATH (1847), $ C. B. 988; 16 L. J.C. P.117; 
11 Jur. 185; 136 E. R. 376; sub nom. DAVIES v. 
HEATH, 8 L. T. O. 8. 890. 

908. ——- ———_.|—_WEsT v. STEWARD (1845), 14 
M. & W. 47; 1538 EB. R. 383. 

909 -]—In Weeks v. Maillardel, No. 

whole deed was inoperative 





ee 


905, anfe, the 
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In that case the ct. said: 
That 


without a schedule. 
‘Taken by itself the deed is insensible.” 
is not so in the present case; the deed - uite 
sensible without the schedule (Corron, L.J.).— 
VINT v. VINT (1888), 4 T. L. R. 630, C. A. 

910. Contract referring to plan.]—If a contract 
refer to a plan, to the extent & for the purpose for 
which the contract refers to the plan, undoubtedly 
it is part of the contract (LORD OCOTTENHAM, O.).— 
NoRTH BRITISH Ry. Co. v. Top (1846), 12 Cl. & Fin. 
7122; 4 Ry. & Can. Cas. 449; 10 Jur. 975; 8 E.R. 
1595, H. L. 

Annotations :—Refd. Beardmer v. L. & N. W. Ry. (1849), 1 

Mac. & G 


. 112; Kdinburgh Street Tram. Co. v. Blac 
(1873), L. R. Ay Sc. Pe Div. "636. cotentd. Hraynten ”, Li, bs 


W. Ry. 846), 4 Wa Can. Cas v. Cale. 
(1850), 1 18 8. 4 are v. nts "Gana 6 Co. (Bee, 
& J. A.-G. v. Tewkesb & Malvern Ry. 

Hoard’ 1 De G. i e Sm. ee Buc v. Metropeen 
of Works (1870), L. R. 5 Exch. 221 -G. v. 

. BE. Ry. (1872), 7 Ch. App. 475; Mackett v. aca Bay 
Comte ee he 35 L Taff Valo Ry. v. Cardiff Ry., 


911. Contract referring to plan.]— A _ written 
contract, referring to a schedule of plans & specifi- 
cations ‘as annexed thereto,” was produced at 
the trial without the plans & specifications therein 
alluded to. An objection was taken that the deed 
was inadmissible for incompleteness, & not pltf.’s 
deed without the production of the schedule :— 
Held: as the deed was sensible without the 
annexation of the schedule of plans & specifica- 
tions, it was admissible-——HUMPHREYS v. JoNES & 
PICKERING (1850), 16 L. T. O. S. 88, N. P.; subd- 
sequent proceedings, 5 Exch. 952. 

912. Contract of insurance — Reference to pro- 
perty insured.]|—-The engagement is to insure a 

ick building (described in the paper attached to 
this policy), situated, etc. The description in the 
attached paper must 'be supposed to be introduced 
into the body of the policy between the brackets 
instead, of the reference to it (LoRD Se naa 
C.J.).—SILLEM v. THORNTON (1854), 3 E. & B. 
868; 23 L. J. Q. B. 362; 23 L. T. O. S. 187; 
18 Jur. 748; 2 W.R. 524; 2 C.L. R. 1710; 118 
K. R. 1367. 


Annotations :—Mentd. Hurst v. Vabeme 1856), 25 L. 
209; Stokes v. ae ested H. & M533 » vpnoesn 
Hopper (1858), E. . & E. 1038: Boott & ig oe (1877), 46 


See, generally, INSURANCE. 

913. Conveyance made under Act of Parliament 
—Incorporates sections of Act.]—A deed of con- 
veyance made under the authority of an Act of 
Parliament must be read as if the sects. of the Act 
were incorporated in it.—Exnuiot v. Norru 
EASTERN Ry. Co. (1863), 10 H. L. Cas. 333; 2 
New Hep. 87; 32 L. J. Ch. 402; 8 L. T. 337; 
9 Jur. N.S. 555; 11 W. R. 604; 11 EK. R. 1055, 
H. L.; affg. S. C. sub nom. NortTaH-Kastern Ry. 
ve v. ELLIOTT (1860), 2 De G. F. & J. 423, L. O. 


notations :—Consd. R. v. L. & N. W, 
on AD, Manchester ris %, Ne wey , {18981 1 ¢ : ne = 


278. Refd. G y. = Bennett’: Lge 
PART III. SECT. 3, SUB-SECT. 12. 


L. R. 3 HL. 27; L&N. nea v. Walker, [1903] A. CO. 
289. Menta. d. Stourbridge Ne vigetion Co Uv. Bad die CT scat 
30.& E a v. Grosiand (1863), 32 aL. 3: 
358 3 seta v. Great Weste 
Western ha Coal Co. . Goold (1 Deop Coal 6 New t tion. Soe 
Phookloy (1861) - R. 4 Hg. 19; Richard av. 
) 18 baa ; Popplewell v. Hodkinson 
Exch. 248 ; Colebeck v. Girdlers’ Oo. 
- B. 225; Mid. Ry. v. Haunchwood 
‘ 36 Ch. D. 5&2; Be chong nat 4 
Clayton gt 47 b. 7.781; L. & N. W. ies 
ae the bh. 1 a Aldin v. Latimer Clark, yr ead, (804) 
h. 437; Bradford Corpn. v. Pickles (i894) 


aoe Grosvenor Hotel Co. v. Hamilton, i194) 3 2 Q. B. 
836: Glamorganshire oe EN ie ae Co. v. Nixon’s 
Na tion Co. (1901), 8 . Ry. t. 


N. 

Howley Park Goud & Camnel ¢ Gon 911] 2 tend 97. 

914. Reference must appear on face of document 
signed.}—Where it is necessary to connect the 
document which has been signed with that con- 
taining the terms of the contract, the reference of 
one to the other must appear on the face of the 
aoa es ed (WILLES, J.).—CRANE v. POWELL 
(1868), L. R. 4 C. P. 123; 38 L. J. M. O. 48; 20 
L. T. 708 ; 33 J. P. 263 ; "17 W. R. 161. 
aoe: :—Refd. Banka v. Crossland (1874), L. R. 10 

Application of rule—To wills.]|—See WILLS. 

—— To statutes.|—See STATUTES. 


SuB-sEcT. 12.—AD PROXIMUM ANTECEDENS FIAT 
RELATIO NISI IMPEDIATUR SENTENTIA. 


915. Words refer to last antecedent — ‘“ The 
said.’’|—In a declaration containing several counts 
on different bills of exchange, each count, after 
describing the bill, referred to it as ‘‘ the "said ” 
bill of exchange :—Held : sufficiently certain, 
even on special demurrer, for the words ‘* the said ”’ 
ought to be referred to the last antecedent.— 
ESDAILE v. MACLEAN (1846), 15 M. & W. 277; 16 


L. J. Ex. 71; 153 E. R. 854. 
Annotations -—Refd. C lark v. Woods (1848), 2 Exch. 395. 
Mentd. Miller v. ey (1848), 3 Exch. 14. 


916. Which will give a meaning.| — Is 
not the last antecedent the last word which can 
be made an antecedent so as to have a meaning ? 
(TINDAL, C.J.).—R. v. Wricur (1834), 1 Ad. & El. 
434 110 EK. R. 1273, Ex. Ch. 





Annotations —Reofd. ‘Ashton V. reve Cee 14 M. & W. 
106. Mentd. De Bodo v. R. (1848), 1 R. v. 
Seale, R. 1. Alford (1855), 24 i. 5 as 221; noone. 
oe ert Jur. 8. ; eymouth Corpn. v. 

Rathbone v. unn 


865), & New ok 408 
age 9 B. & 8. 708, 


SuB-SEcT. 13.—FALSA DEMONSTRATIO NON NOCET. 
A. Statement of Rule. 

917. Adequate & sufficient description — Not 
vitiated by further erroneous description.|— When 
there is an error in the description of the principal 
thing, though there is no error in the addition, 





description.}—Where the description | —BARTHEL v. SCOTTEN (1895), 24 

915 1. Words refer to last antecedent | in the deed is so am abetal what i expressed | S. C. R. 367.—CAN. 
‘The said.”}—The word ‘said’ | that it is very doubtful what is intended 917 ill. ——,J—It is a rule in 
applies to the immediate an nt.— | & the boundaries of land, | = the construing written instruments, that 
WILLOMIER’S TRUSTS. (1864), 16 nguage & the description e when an interest is given, or an estate 


I. Ch. R. 389.—IR. 


eee ee 


WILSON v For- | the one 


015 -}— 
RESTER, [1915] 34 N. Z. L. R. 604.— 
are 


~———- “* The same.”}—PHELAN 2. 
Se (1850), 1 ©. ‘ 275.—CAN. 


a 
construction must 
eo (1867), 17 


916 i. —— Which will give a mean- | 1 P. C. 436,—OAN, | 


wage v. baal (1909), 28 017 iL 





edinite. of two different constru 


the 
agree with the quantity mentioned 
in the deed, & the othes making the 
together different, the former 


conveyed in one clause of the instru- 
ment in clear & decisive terms, such 
interest or estate cannot be taken away 
or cut down by causing a doubt upon 
the extent, & meaning, & eppiloate on, 
of @ subsequent clause, nor infer- 
ence therefrom, nor by any subsequent 
words, that are not as clear & decis ve 
as the words of the clause giving that 


quantity iructions, 


revail.—-H ERRIOK v, 
. O R. 146; L. R. 


mere éoription of land ai being part, of a | interest —“Taomnnns & Ale (894) 
ot ° 
pos a SECT Pe RUB SEe: PaaS: fuss sr anicinta Ne Sakae E 917 iy. —— ——-.] The rule falag 
& sufficient - the jit description demonatr. nocet is t designed 
tion—Not vit by further erroneous be relested as Lay falea demonsteatio. to ascertain the subject-matter of the 
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Sect. 8.— Rules of construction: Sub-sect. 18, A. & 


B. (a) & (6) 


nothing passes; but when the first description is 

e, &@ dition does not vitiate the grant.— 
Dowttm’s Case, A.-G. v. Dowrm (1584), 3 Co. 
Rep. 9b; 76 EH. R. 648. 


Annotations :—Apld. Foote v. Berkley at 664), O. Bridg. 527. 
1614), Hob. 168; Sidney v. 
; Doe 


td. Reynel’s 612), . Rep. 

Sheffield v. Ra e (1615), Hob. 334; Brockham’s 

(1628), Litt. 128; Grosse v. Gayer (1629), Cro. Car. 172 ; 

tone v. Newman (1635), Cro. Car. 427; Zetland v. 

Lord Advocate (1878), 3 App. Cas. 505. 

018. -]—Where there is a grant of a 
particular thing once sufficiently ascertained by 
some circumstance belonging to it, the addition 
of an allegation, mistaken or false, respecting it, 
will not frustrate the grant ; but where a grant is 
in general terms, there the addition of a particular 
circumstance will ahaa by way of restriction & 
modification of such grant.—Roxg d. CONOLLY v. 
VERNON (1804), 56 East, 51; 1 Smith, K. B. 318; 
102 E. R. 988. 

Annotations :—Refd. Doe d. Beach v. Jersey (1818 
Ald. 550; Pullin v. Pullin (1825), 3 Bing. 47; 
v. Malin (1832), 2 Cr. & J. 636; Doe d. Campton v. Car- 
Psater ae 15 Jur. 719; Dean v. Gibson (1867), 15 
W. R. 809. Mentd. Portland v. Hill (1866), L. R. 2 Ka. 








,1B.& 
Wilkinson 








eke .]—A deed conveyed a piece of 
land, forming part of a close, by reference to a 
schedule annexed. The schedule described the 
land, in a column headed ‘ No. on the plan of the 
B. estate,” as ‘‘153b”’; in a second column, 
headed ‘* Description of premises,’ as ‘‘a small 
piece marked on the plan”; in a third column, 
as being “‘ in the occupation of E.’’; & in a fourth, 
as ‘‘ 34 perches.”’ At the time of the contract, 
& line was drawn upon the plan as the boundary 
line dividing the piece 158b from the rest of the 
close of which it formed a part. The plan was 
drawn to a scale, but, upon measurement of the 
land, was found incorrect; & 153b contained, 
within the line so drawn, less than 34 perches 
according to the actual measurement on the plan, 
& 27 perches only according to the actual measure- 
ment of the land :——Held; the statement that the 
piece of land conveyed contained 34 perches, was 
merely falsa demonstratio, the prior portion of the 
description being sufficient to convey it, & that 
the deed passed only the portion of land actually 
marked off on the plan, as measured by the scale. 

It rule to me that this case may be deter- 
mined by the hg ge of two well-known maxims 
of law. The t is that ‘‘verba illaia inesse 
videntur’’; according to which, we must consider 
' it to be the same thing here, as if the map or plan, 
which is there referred to, had been actually in- 
serted in the deed. But the words ‘“ 34 perches,”’ 
having no relation to the plan, must be taken to 
mean 84 perches by admeasurement. Then the 
other rule of law applies, that as soon as there is an 
adequate & sufficient’ definition, with convenient 
certainty, of what is intended to pass by a deed, 
any subsequent erroneous addition will not 
te it, according to the maxim ‘“‘ falsa demon- 
stratio non nocet”? (ParxE, B.).—LLEWELLYN v. 
JERSRY (HARL) (1848), 11 M.. & W. 188; 12 
7 J. Hx. 243; 152 B. R. 767 

0. 


. Barton v. Dawes (1850), 10 C. B. 261. 

Eastwood e. Ashton, [1915] A. ©. 900. Refd. 

Hewer v. Cox (1860), 8 E. & E. 428; Mellor o. Walmesiey. 

{190 $ Ch. 525; Norman v. Norman, {1919} 1 Ch. 297. 
. Wood v. Rowoliffe (1851), 6 Exch. 407. 
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920. ——- ——-.]—-The question is what the 
words mean, after appl to them the established 
rules of construction. One of these rules is, 
‘‘ Falsa demonstratio non noret”: another is, 
‘“‘ Non accipi debent verba in demonatrationem 
falsam, que competunt in limitationem veram.” 
The first rule means, that if there be an adequate 
& gp fficient description, with convenient certainty 
of what was meant to pass, a subsequent erroneous 
addition will not vitiate it. The characteristic of 
cases within the rule is, that the description, 80 
far as it is false, applies to no subject at all, &, so 
far as it is true, applies to one only. The other 
rule means that, if it stand doubtful upon the 
words whether they import a false reference or 
demonstration, or whether they be words of 
restraint that limit the generality of the former 
words, the law will never intend error or falsehood. 
If, therefore, there is some land, wherein all the 
demonstrations are true, & some wherein part are 
true & part false, they shall be intended words of 
true limitation, to pass only those lands wherein 
the circumstances are true (ALDERSON, B.).— 
MORRELL v. FISHER (1849), 4 Exch. 591; 19 
L. J. Ex. 273; 14L. T. O. S. 398; 154 E. R. 1350. 


Annotations :—Apld. Wood v. Rowcliffe (1851), 6 Exch. 407 ; 
Eastwood v. Ashton (1913), 83 L. J. h. 263. Refd. Josh 


vw. Josh (1858), 5 C. B. N. 8. ; Griffiths v. Penson 
fot) 1 New Rep. 330; Webber v. Stanley (1864), 16 
. B. N.S. 698: Karly v. Rathbone (1888), 57 L. J. Ch 


Walmesley, [1904] 2 Ch. 525; Re Brocket, 

Ch. 185; Kastwood v. Ashton, 

00; Norman v. Norman, [1919] 1 Ch. 297 ; 

Africa Protectorate, [1919] A. C. 533. 
Mentd. Harloe v. Harloe (1875), L. R. 20 Eq. 471. 

921. j}—As to the case where there 
is property in respect of which all the facts of the 
description are found to be true, so that the pro- 
perty exactly fits the description, the whole of that 
property, & nothing more, passes. As to the 
case where there is property in respect of which 
none of the facts of description are true, no 
property passes. Where the inquiry results in 
the third alternative, viz. where there is property 
in respect of which some of the facts of description 
are true & some not, there the ct. must inquire 
whether the part of the description which applies 
to the property is a complete definition of a subject 
of devise, so that the misdescribing part may be 
justly regarded as a mistake, & rejected as a false 
demonstration, in order to prevent a total failure 
of the devise. If this latter inquiry results in an 
affirmative answer, the property which is so found 
to be completely defined passes, notwithstanding 
@ partial failure of the applicability of the whole 
of the description. It is in the case of this third 
alternative that the doctrine relating to the rejec- 
tion of false demonstration is brought into use ; 
but it never can be properly applied where there 
is @ property which every tan of the description 
fits, & on which every word thereof has full effect 
(ERLE, O.J.).—WEBBER v. STANLEY (1864), 16 
C. B. N. S. 698; 4 New Rep. 192; 33 L. J. C. P. 
217; 10 L. T. 417; 10 Jur. N.S. 657 » 12 W. R. 
833; 143 BE. R. 1301. 

A Apld. Re Seal, Seal v. Taylor, [1894] 1 Ch. 
Carr v. Montefiore (1864), 4 New Rep. 169; 

v. Pedley (1866), L. Kq. 
67), 36. L. J Cr 174 Gosby ling. 

‘Cc. P. 373; Hardwick v. Hard 

168; Re Cieveland’s 8. E., (i805) 3 

awes v. Miller, [1908] ~ 185, 
¢ Stephenson, Donaldson ». Bamber (1896), 66 











2. —— -]—Where in a grant or devise 


the description of parcels is made up of more than 





ponitace 2) pot when hr is ae . 
pert. description given o e general 
_ subject-matter, the lon five of any | rejected as 





further partioulars, inconsistent with 
description, 
a falea 


ROOHFORT %. ENNIS 
shall be | I. C. L. R. 324, 366, 367. 
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one part, & one part is true & the other false, 
there, if the part which is true describes the subject 
with sufficient legal certainty, the untrue part will 
be rejected as falsa demonstratio, & will not vitiate 
the grant or devise. The doctrine is not to be 
confined to cases where the first part of the descrip- 
tion is true & the latter untrue, it being immaterial 
in what part of the description the falsa demon- 
stratio occurs.—OCOWEN v. UEFITT, LTD., [1899] 
2 Ch. 809; 68 L. J. Ch. 563; 81 L. T. 104; 47 


W. R. 661; 43 Sol. Jo. 622, C. A. 

Annotations :— - Anderson v. Berkley, [1902] 1 Ch. 
936; Eastwood v. Ashton, [1915] A. C. 900; 
East Africa Protectorate, {1919] A. C. 533. 
dock v. Hunt, [1923] 2°Ch. 136. 


923. 
instrument contains an ambiguity, evidence of 
user under it may be given in order to show the 
sense in which the parties used the language 
employed, applies to a modern as well as to an 








a description of a piece of land situate on the 
sea-shore of certain dimensions which are set 
forth. Those dimensions, in my opinion, are 
not an addition to something which had already 
been certainly described, but are part & parcel 
of the description itself (VAUGHAN WILLIAMS, L.J.). 


—MELLOR v. WALMESLEY, [1905] 2 Ch. 164; 74 


| L. J. Oh. 475; 93 L. T. 574; 53 W. R. 581; 21 
'T. L. R. 691, C. A. 


Watcham v. , 
Mentd. Crad- 


-]|—The principle that, when an | 


ancient instrument, & where the ambiguity is : 


patent as well as where it is latent. 

_ Where in a grant the description of the parcels 
igs made up of more than one part, & one part is 
true & the other false, then if the part which is 
true describes the subject with sufficient accuracy, 
the untrue part will be rejected as a fulsa demon- 
stratio, & will not vitiate the grant (per CurR.).— 
WATCHAM v. A.-G. OF EAst AFRICA PROTECTORATE, 
{1919} A. C. 583; 87 L. J. P. C. 150; 120 L. T. 
258; 34 T. L. R. 481, P. C. 


Annotation :—Mentd. Belton v. Bass, Ratcliffe & Gretton, 
[1922] 2 Ch. 447. 


B. Application of Rule. 
(a) In General. 

924. Immaterial that false description precedes 
eas part.—CowEN v. TRUEFITT, LTp., No. 922, 
ante. 

925. Where elimination of part renders whole 
description intelligible|—CowEN v. TRUEFTTT, 
Lrp., No. 922, ante. 

926. Where error part of description itself.]— 
I cannot agree that the present case is one in 
which the undoubted rule that, when you have 
in the words of description a sufficiently certain 
definition of what is conveyed, inaccuracy of 
dimensions or of plans as delineated will not 
vitiate or aifect that which is there sufficiently 
defined, applies, because the description itself is 


PART LUI. SECT. 8, SUB-SECT. 13,— 
B. (a). 


925 i. Where elimination t 
renders whole description i eh 
If a grant indicates the thing conveyed | 


arties.— DURGA 





, Parts of the deed, illuminated, if neces- 
| gary, by the surroun 
' & the subsequent conduct of the 
PRASAD SINGH vw. 

AJENDRA NARIAN BAGOHI (1909), 
L. R. 37 Cal. 293.—IND 


ding circumstances 


wood v. Ashton Dibed 83 L. J. Ch 


Annotations :—Apld. East ‘ 
Refd. Watcham v. East Africa Protectorate, (1919) 


A. OC. 533. Mentd. Assheton-Smith v. Owen (1905), 75 
. J. Ch, 181; Mercer v. Denne, [1905] 2 Ch. 538; Re 
Djambi (Sumatra) Rubber Estates (1912), 107 L. T. 631 ; 

Nesbitt v. Mablethorpe U. ©., [1918] 2K. B. 1. 

Non accipi debent verba in demonstrationem 
falsam ques competunt in limitationem veram.]— 
See Sub-sect. 14, post. 

To Crown grants.|—See CONSTITUTIONAL Law, 
Vol. XI., p. 578, Nos. 729, 730. 

To wills.]|—See WILLS. 

Misdescription as ground for rectification.]—WSee 
MISTAKE. 

Admissibility of evidence.]— See Sect. 4, post. 


(0) Particular Instances. 

Sec, generally, LANDLORD & TENANT; RBEAI 
PROPERTY & CHATTELS REAL; SALE OF LAND ; 
WILLS. 

927. Misdescription of locality.]——-Where the 
parish of H. extended into two counties, B. & W., 
a lease of a close by name of C. in the parish of H., 
in the county of B. though the close was in W. is 
good ; but where the name of the parish itself is 
mistaken, the lease is bad.—Nornris’s Cash & 
ca CASE (1570), 8 Dyer. 292 a; 73 E. R. 

56. 
Annotation :-—Refd. Hardwick v. Hardwick (1873), 42 

L. J. Ch. 636. 


928. ——-.]-If a deed correctly describe land 
by its quantities & occupiers though it describe it 
as being in a parish in which it is not, the land 
shall pass by the deed.— LAMBE v. REASTON (1813), 
5 Taunt. 207; 1 Marsh. 23; 128 EK. R. 666. 
Annotation :—Folid. Sidney v. Hulme (1815), 6 Taunt. 177. 

929. -|— Where a deed to lead the uses of 
a recovery conveyed land by a minute specific 
description, & afterwards added a general descrip- 
tion of the parish, which was false as to a particular 
parish & the recovery specified that parish only, 
the ct. permitted the parish wherein that parcel 





927 li. ——.]-——-TALBOT 
(1863), 23 U. O. R. 170.—C 

927 ifi. .}—The land was de- 
scribed as commoncing at a stake on 
the QO. road, about thirty chains from 
. M.’s angle, when in fact the nearest 


v. JROSBIN 
AN. 








by an enumeration of several par- 

n. Exclusion of rule.}—A general oint of the locus was not within 
sebieseie ee cos eee the description Reine: wholl in cient, Dinet chains of M.’s north-east angle : 
grantor, in which all Pn pe Aa eaate was followed by a particular description | —Held: the words “ from M.’s north- 
concur, but there be a subse rm ph Ree which was not a falsa demonstratio | east angle ’’ could not be rejected as 
some of them do, that ub) rigs h | added to a complete descri tion, but {arse demonstratio.—MOPHERSON _ v. 
pass, & the inapplicable parti Be pa an entire description in iteelf :—/eld ; AMSAY (1869), 1 P. E. I. 288.—CAN. 
8 be rejected as mistaken descrip- | th? Particular tion governed.— 927 iv. .+-On the conclusion of 
tion: oth no would’ p be Hart v. BOWN (1863), 10 Gr. 266.— | negotiations between C. & B. as to the 
b grant.—Boyr_e v. ULHOLLAND CAN. sale of two city lots on the corner of 
(7860), 10 I. CG L. R. 150, 157; 12 oO. .}—Where the first descrip- | H. street & W. avenue, in Vancouver, 

r. Jur. 192, 196.—1IR, tion was not sufficient to describe with | C. signed a document as follows: 
clearness the land intended to be | ‘‘ Received from B. the sum of $10, 


m. Hejection to be governed by 
intention o -}+—Where th are 
two oonfite ing deaecriptions of. the straito = 


conveyed, the words which followed 
SOLON on Tenens: Une. 

e 0. NASS N 3 
16 Man. L. R. 94.—CAN 


being @ epee on the purchase of lots 
Nos. 9 & 10, block 10, district lot 196.” 
The lots on the corner of the streets 
mentioned were, in fact, lots 9 & 10 


tic : af ire © descrip- : block ¥, & the trial judge found that 
tion, that which is the more certain | PART III. SECT. 3, SUB-SECT. 13.— dee were the lotsa lal judge to be sold. 
& stable, & the least likely have ; B. (b). In an action for specific performance of 
inad coor pier sa or to have been 927 i. MMisdescri of locality. the agreement for sale of the lands :—- 
ufficie ntly, jinust Preval, if it | A deed of conveyance ribed the Held: the inaccuracy of the description 
matter ney indentifies the subject- | land as a piece of land * being lot | in the receipt was a mere discrepancy, 
vergenc ut where there is gross | no. 7” in the division of a certa which should be disregarded, & a decree 
z that ele: preference should be given property & run from C., etc. :— | made forspecific performance in respect 
e pirat pene. : the whole of lot no. 7 of the lote actually bargained for ,be- 
eden iy vee enn more | by the h the line of that | tween the ‘—OOOTE 0, BORLAND 
t the intention of the | lot did C.—STILES v. | (1904). 35 8. C. R. 282; leave to appeal 


subject-matter of a grant, or two 


partics to be collected from the 


not 
KXIVER (1862), 6 All. 385.—OAN. 


refused, July 5, 1905, P. C.—CAN 
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lay to be added in the recovery.—SIDNEY v. 
HULME (1815), 6 Taunt. 177; 1 Marsh 532; 128 
E. R. 1002. 

930. —-—.]—- Where a fine comprised only 
lands lying the parishes of 8S. & 8. within a 
larger district, the d of F., the deed so describ- 
ing the lands, which were in truth within the 
parish of F., in the same district, the ct. refused 
to amend the fine by inserting also the parish of F. 
Semble: by the grant of lands in a vill, only those 
lands will pass which lie in a vill bearing a different 
name from the parish.—COTTEREL v. FRANKLIN 
(1815), 6 Taunt. 284; 128 E. R. 1044. 


931. Misdescription of occupation.]—WROTESLEY 
v. ADAMS (1559), 1 Plowd. 187; 2 Dyer, 177b; 
75 E. R. 287. 
Annotations :—Consd. Morrell v. Fisher (1849), 4 Exch. 591. 
d. Cowen v. Trucfitt, [1898] 2 Ch. 551. fd. Dodding- 
ton’s Case (1594), 2 Co. Rep. 32 b; Shrewsb ’a Case 
b; Swyft v. EK (1639), Cro. Car. 
x (1666), O. Bridg. 527; Doe d. 
Harris v. Greathed (1806), 8 East, 91; Holford v. reeey ¢ 
a B. 109; Norman v. Norman, [1919) 
- Bath’s, Bp., Case (1605), 6 Co. Rep. 
4b; . Hicks (1610), Cro. Jac. 263; Podger’s 
Case (1612), 9 Co. Rep. 104 a; Edwards v. Woodden 
(1633), Cro, Car. 323; Thomas v. Sorrell (1673), Freem. 
. B. 85; Beal v. Simpson (1698), 1 Ld. Raym. 408; 
Philips v. Salisbury, Bp. (1699), 12 Mod. Rep. 321; 
Holiday v. Flotchor (1727), 2 Stra. 781; Molden v. Bartlett 
(1750), Park. 105; Wood v. Roweliffe (1851), 6 Exch. 
407; Re Bellamy, Elder v. Pearson (1883), 65 Ch. D. 


9382. ——.]—One having bought a messuage in 
D. of T. C. makes a feoffment by deed of his 
messuage late of R. C. in D. This mistake does 
not vitiate the conveyance.—WINDHAM v. WIND- 
HAM (1581), 8 Dyer. 376 b; 73 HK. R. 843. 
Annotations :—Oonsd. Conolly v. Vernon (1804), 5 Kast, 51. 

Refd. Stukeley v. Butlor (1614), Hob. 168. 

938. -|}—If a man giveth all bis lands in 
.D. in the tenures of A. & B. & he hath lands in D. 
but not in their tenures, in that case all his lands 
in D. passeth (WARBURTON, J.).—-CLAY & BARNET’S 
OasF (16138), Godb. 286; 78 E. R. 137. 

9 lease of ‘all that glebe land 
lying in A., viz. seventy-eight acres of land, & also 
all the tithes of the said seventy-eight acres, all 
which lately were in the ferm or occupation of B.”’ 
is sufficiently certain to pass the tithes although 
they never were in the occupation of B., for the 
words ‘all which were lately, etc.’’ shall be 
taken as an explanation, & not as a restriction.— 
Swyrr v. Eyres (1639), Cro. Car. 546; 79 HE. R. 
1070; sub nom. Swirt v. Heiss, March, 31; sub 








J—A 


039 i. Misdescription of area.}—The 
front half of a lot supposed to contain 
in all 200 acres, but in reality conaisting 
of more, was construed to mean half 
the real ar ae Ay vw. WADDEL 
(1837), 5 O. 8. 639.—CAN. 


939 li, -——. }—-Where the number of 
acres mentioned in a patent does not 
pa! Aug with the quantity of land 
8060 Dg to the d tion in 

ant, the description 


lh control.— 
ANNING vo. DOB 
8 »10 


. FERGUSSON (1839), 


ii the concession, then N. 

(1 ia oe nt. Dig. 1854.—CAN. chains, more or leas, to 
. ———.}—Deft. agreed, under n ih eUe ¢ 

seal, with pltfs. to pay them £275 | Of lots 18 & 19, not 

by @ certain for “the south 100 | extending 65 chains 


acres of lot 15 ah the 7th concession 


of N., beg at the S.E. corner, | DETLOR (1860), 19 
& by the surveyor 100 acres | CAN. 
exactly ”:—Held: under these words 


py the surveyor,” that being 

accordance with the substance of the 
ent, & the latter words being | 8 

the peciee! feature of the description, 

not the words, ‘‘ the south 100 aocres.’’ 

—JOINER v. OCOLBORNE (1854), 11 


U. Cc. R. 631.—CAN. 


939 iv. —-—.)—The Crown in 1804 
granted lots 18 & 19 in the 6th con- 
cession of F., containing 247 
more or less, & bounded as follows: 
** Commencing in front of the conces- 
sion at the S.E. angle of lot 19, then 
N. 31° W. 65 chains, then S. 59° W 
38 chains, more or less, to 
the | ance for road between lots 

then S. 31° E. 65 chains, more or less, 
to the allowance for road in front of 


front or south et ak Geert v. 


939 v. ———.}—-The description oon- 
tained in a grant of lands 
in | of the boundaries as follows : ** Thence 

along shore to a point due north of a 
six chains from an old fort.”’ 


‘ore 
eastern end nine, & at its western end 
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‘nom. LITCHFIELD (VICARS CHORAL) v. AYRES, 


W. Jo. 435. 


Annotations :—Refd. R. v. Rochester, Bp. & Clark (1675), 2 
Mod. Rep. 1; Roe d. Conolly v. Vernon (1804), 5 Hast, 
51; Doe d. Beach v. Jersey (1818), 1 B. & Ald. 550. 


935. ——.1— Dor d. FREELAND v. Burt, No. 
875, ante. 

936. .]|—Where the words of a second deed 
are sufficient to pass the whole of the property 
conveyed by a former deed, & the intention to do 
so is clear, a mistake in describing the occupation 
will not vitiate.—WILKINSON v. MALIN (1832), 2 
Cr. & J. 636; 2 Tyr. 644; 1L. J. Ex. 284; 149 
E. R. 268. 

Annotations :—Mentd. Smith v. Keat: 

Perry v. Shipway (1859), 1 Giff. 1; He Campden Charities 

1881), 18 Ch. D. 310; Re Whiteley, London, Bp. v. 

hiteley, [1910] 1 Ch. 600. 

937. .|—Under a lease of all that part of 
B., situate & being in O., & now in the occupation 
of S., lying within certain specified abuttals, with 
all houses, etc. belonging thereto, & which are now 
in the occupation of S. a house on a part, which 
is within the abuttals but not in the occupation 
of S., will pass—Dokr d. SMITH v. GALLOWAY 
(1833), 5 B. & Ad. 43; 2 Nev. & M. K. B. 240; 
2L. J. K. B. 182; 110 EH. R. 708. 

Annan :—Apld. Dyne v. Nuticy (1853), 14 C. B. 122. 


Morrell v. Fisher (1849), 4 Exch. 591; Dean v. 


Gibson (1867), 15 W. R. 809: Wellington v. Shepherd 


(1872), 27 L. T. 832 ; Magee v. Lavell (1874), 43 L. J. C. P. 
131; Cowen v. Truofitt, [1898] 2 Ch. 551; Mellor v. 
Walmesley, [1904] 2 Ch. 525. » 

938. .|—A shop was demised to H. C., the 
landlord retaining the right of occupying the flat 
roof. Shortly afterwards the landlord demised an 
adjoining house to another person, with the right of 
walking & sitting on the roof of the shop. H. C.’s 
lease having determined, the landlord demised the 
shop to pltf. by the description of ‘‘ all that shop 
situate at, etc., as the same was late in the occupa- 
tion of H. C.’’ The lease of the house having 
afterwards determined, the landlord re-let it to 
deft., with the right to occupy the roof of the shop 
& to erect on it a photographic studio :—Held : the 
words ‘‘ as the same was late in the occupation of 
H. C.”? ought to be considered as inserted only for 
the aed re of identifying the property, & not of 
limiting the operation of the deed.—MARTYR v. 
LAWRENCE (1864), 2 De G. J. & Sm. 261; 4 New 
Rep. 312; 10 L. T. 677; 28 J. P. 580; 10 Jur. 
N.S. 858; 12 W. R. 1043; 46 E. R. 375, L. JJ. 
Anieleor :—Refd. Francis v. Hayward (1882), 20 Ch. D. 


939. Misdescription of area.|—-Lease of all my 
meadows in D. containing ten acres, when I have 





(1848), 6 C. B. 136 ; 








! eleven chains from the fort :—Held: 
thia discrepancy must be rejected us 
falsa demonstratio, & the pond being a 
natural monument, its actual position 
should control & correct the descrip- 
tion in the deed.—ARCHIRALD v. 
aA (1868), 7 N. S. R. 272.— 


acres, 


the allow- 


18 & 17, 939 vi. .}-There being & reason- 


ably accurate particularisation of the 
four boundaries the quantity of acres 
must not be regarded as the controlling 
term.—Re TRENT VALLEY CANAL 
(1886), 12 O. R. 153.—CAN. 


939 vii. —— .}—A specific lot of land 
was conveyed by deed & also: ‘‘A 
strip of land 25 links wide, runn 
from the eastern side of the aforesai 
lot along the northern side of the rail- 
way station about 12 rods unto the 
western end of the railway station 
und, the lot & strip together con- 
One acre, more or less” :— 
Held: the strip conveyed was not 
limited to 13 rods in le but 
extended to the weetern end of the 
station, which was more than 12 rods 





th 
this included all 
merely that part 
back from the 
e R. 310.— 


vé one 
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twenty in D., all pass.—WILLOUGHBY (LORD) v. 
Foster (1553), 1 Dyer. 80 b; 73 E. R. 172. 

940. ——.]—- Where, in a deed to make a 
tenant to the precipe, lands were described as a 
farm generally, without particularising their 
quality or quantity, & in the recovery the parcels 
were set out as amounting to fifty acres, but on 
a late admeasurement, they had been found to 
comprise seventy, the ct. allowed the quantity 
to be increased to that number, the terms of the 
deed being large enough to comprise all the lands 
of which the farm consisted at the time the recovery 
was sulffered.—BATTISALL v. TURNER (1824), 9 
Moore, C. P. 591. 

941. -}—If£ the word ‘‘farm’’ be used, & 
an enumeration is afterwards included which does 
not embrace the whole, the description applying 
only to a part, will not prevent the part not con- 
tained in that latter description from being in- 
cluded in that which is the general description.— 
PORTMAN v. MILL (1839), 9 L. J. Ch. 161; 3 Jur. 











356. 

942. -|]— LLEWELLYN v. JERSEY (EARL), 
No. 919, ante. 

943. -|—J. 7)., by deed dated in 1719, 


demised to J. B. “‘ all that part of the townland of 
B., containing 509 acres, arable, meadow, & 
pasture, English statute measure, for three lives, 
renewable for ever, bounded on the south,”’ etc. 
Within the boundaries mentioned in the deed, in 
addition to the 509 acres of arable, etc., there were 
contained 400 acres & upwards of bog land, the 
whole of which, except at one point, where it 
approached the boundary, lay within the arable 
& other land. There were several renewals, each 
being made in the terms of the original demise. 
In ejectment by a party deriving title from the 
original lessor, against the tenant in possession 
under the last renewal :—Held: the 400 acres of 
bog land passed by the original demise to J. B.— 
JACK v. MCINTYRE (1845), 12 Cl. & Fin. 151; 9 
Jur. 415; 8 E. R. 1356, H. L. 

944. -}—A lease of land described by 
admeasurement, ‘‘ with the houses now erected or 
being erected thereon,” it being found as a fact 
that at the time the lease was executed the founda- 
tions of the houses had been laid, is in effect the 











same as though the lease had been of a specific 
house, & though the dimensions considerably 
exceeded those stated :—Held: it was merely 
falsa demonstratio. 

The question onc or no parcel is always for 
the jury (per CuR.).—MANNING v. FITZGERALD 
(1859), 1 F. & F. 634, n.; 29 L. J. Bx. 24. 

045. .|—A. was in possession of two con- 
tiguous estates, M. & P. In 1872 he sold M. to 
resps., & a survey was made on behalf of both 
parties to determine the boundary between M. & P., 
& resps. thenceforward occupied the lands of M. 
as determined by the survey. In 1881 the estate 
of P. was sold to applt. & in 1896 he commenced 
ploceedings to establish that resps. were occupying 
as part of the estate of M. lands which were really 
part of the estate of P. It appeared that on 
measuring up the acreage of the plots of land 
specifically mentioned in the deeds as ouee 
part of M., they were found to be less than the lan 
actually occupied by resps. :—Held : the measure- 
ments in the deeds did not affect the title of resps. 
to the lands included in the conveyance to them 
as determined by the contemporary survey.— 
pares v. DE CHARLEROY (1899), 81 L. T. 497, 





946, ———.|—-MELLOR v. WALMESLEY, No. 926, 
ante. 

947. Misdescription as to name.]—The omis- 
sion to describe land by the name of ‘‘ Muckland,”’ 
& even the description of it, as within another 
denomination, amount at most to an erroneous 
additional description of that which is identified 
beyond doubt by reference to the map (WILLEs, J.). 
—RORKE v. ERRINGTON (1859), 7 H. LL. Oas. 617 ; 
5 Jur. N. 8S. 1227; 11 EH. BR. 246, H. L. 

Annotations :—Refd. Kastwood v. Ashton, eis A. C. 900. 
Mentd. Nawab Sidhee Nuzur Ally Kban v. Ojoodhyaram 
Khan (1866), 10 Moo. Ind. App. 540; Jacomb v. Turner, 
{1892} 1 Q. B. 47 ; Hewson ». Shelley, [1913] 2 Ch. 384. 
948. Misdescription of boundaries.]-— When 

after a description of a property it is stated that 

on one side it is bounded by a certain other pro- 
perty, & it appears that it is not so bounded for 
every inch, there is an inaccuracy in the statement 
of the boundary ; but this is not enough to exclude 
what is not so bounded if it appears from the 
evidence to have been part of the property dealt 





from the starting point.— DoyLEe v. 
MCPHEE (1895), 24 S. C. R. 65.—CAN. 
939 viii. . -—A description answer- 
ing to the holding must prevail over 
an implied description, or subsequent 
erat tet which cone f ; 
CKCHEN 1. ACDONA 
37 N. S. R. 59.—CAN, ee 
839 ix. __—.}—In a suit for ejectment 
& mere misstatement of the area of 
the land sought to be recovered ought 
not to be regarded as anyth more 
than a ** false demonstration.” If the 
space is precisely defined by other 
description, the statement of ita measure- 
ment in square yards may be treated as 
surplusage & of no consequence.— 
Ate eee ie Perr aa ie *. AHOMED 
I Kian ~i L. R. 5 F 


947 i. Misdescription as to name.}— 
In a lease for lives renewable for ever, 
the name of ‘‘ Beauchamp Colclough 
the younger, son of Beaucham 
Colclough of Zion-Hill,’? was inse 
No person answered the entire de- 
scription. There was a Beauchamp 
Urquhart Colcliugh, son of Beauchamp, 
who did not reside at Zion-hill & there 
was also a Beauchamp, son of are 
who did reside at Zion-hill :—Held : 








Urquhart, son of Beauchamp was 


| therefore the life in the lease.— 


948 i. Misdescription of boundaries. | 
—In a patent the land was described 
as ‘‘certain parcel of land in the 
township of N., containing by admea- 
surement 35 acres, more or less, which 
35 acres of land are butted & bounded 
as follows,’’ etc. The boundaries given 
would embrace about seventy acres 
including several lots in the town of 
N. From the facts it was clear this 
was not the intention of the govt. :— 
Held; the description as in the town- 
ship, coming first,. must govern, & 
therefore no land could pass which was 
then in the town.—Dogr d. CAMPBELL 


046 ii, ———.}—Where land was de- 


scribed asco post. 
4 chains & 50 links from the N.E. angle 
ofa lot :-—Held : the post, the existence 
& position of which were satisfactorily 
established, was point of com- 
meneement, though ite distance from 
pa hicaes ie, eae 
Pearcy 0. AVIDSON , 
hh U. C. R. 641.—CAN. ‘ 
dua conceauon OC Hh sos aotecptnncn 
- was appro 
by the land board for the district to 
O’B. had made no improvements 
up to 1794, & in 1853 


epee pi v. SMITH (1864), 10 L. T. 


e location 


inade to him by the board was formally 
cancelled. In 1801 a patent issued 
to F. for lot 17 in the front concession 
of H., which had been ap 
to him by the land board about a year 

r their grant to O’B., described 
as commencing in front of the conces- 
sion at the N.E. angle of the lot on the 
river, then 8. 45 degrees E. 80 chains, 
more or less to the lands of O’B., 
then 8. 45 d es W. 30 chains, more 
or less, to lot 16, then N. 45 degrees 
W. 68 chains to the river, then along 
ee at pasiniltign containing 400 
place o n » con ng 
acres, more or less. Up to this time 
there had been no second concession 
line run. In 1863 the Crown granted 

deft. the rear part of the lot, 1884 
acres, & pitt. claiming it under the 
patent to F., brought trespass :—Held : 
as O’B. never got a patent or became 
entitled to claim one, the reference to 
his land was Jalsa ratio, 
pltf. was confined to the distance of 
80 chains mentioned in the patent to 
F.—Frm.tps »v. MILLER (1868), 27 
U. Cc. R. 416. CAN, 


046 iv. ———.}-—-In a patent there was 

@ general description of a lot as lot 23 

in the 10th concession, ete., & also a 

articular description by metes & 

unds, which would exclude the Pagani 

in question from the limite of lot 23 :— 
Held: the piece in question 


under the general description tho 


propriated - 
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Sect. 3 —Rules of construction: Sub-sect. 13, B. (6); 


sub-sect. 14.] 


with, & the previous description o Ares perty 
is sufficient tS include it (JEssEL, M.R.) = Waincies 
v. HAYWARD (1882), 22 Ch. D. 177; 62 L. J. Ch. 
righ 48 L. T. 297; 47 J. P. 517; 31 W. R. 488, 
Annotation :—Mentd. Swainston v. Finn & Metropolitan 

Board of Works May 48 L. T. 634. 

949. “prenigek fener of subject-matter.] — Deft. 
received an order from a correspondent at B. 
to purchase for him bar iron of a description 
known there as S. & H. crown iron. on 
inquiry, he found that the firm of S. & 
whose mark that was, had ceased to exist, & had 
been succeeded by a firm of H. & Co., pltt., & he 
accordingly, through a broker, bought of pitf. 


67 tons of iron, which was described in the bought | 
& sold notes as “S. & H., crown, common bars.”’ | 


The iron when tendered was found to bear the mark ' 
of the new firm ‘‘ H. & Co.” with a crown, & was 
rejected by deft. In an action for refusing to 


ee erent 


patent, & the arbor pcan! description, robably govern, yet plitf. hav. in 

Bis notice of title only claimed lot 22 
in the 8th concession whereas the part 
contended for was in the 9th con- 
cession, deft. was entitled to a verdict. 
—-HENDERSON v. Harris (1860), 10 


which was inconsistent therewith, 
must be rejected as falsa demonatratio. 
—-HUNTSMAN v. LYND (1879), 30 C. P. 
100. Fetes 

948 ~——,]—IMRIE 0. ieee 
(1895), "35 Ss. C. R. 368.—CAN 
subject 


949 i. Misdescription of 
matter.}+—Where in a deed a certain 

uantity of land, & half of a saw-mill 

ereon erected, were conveyed, & | teining 
tre description. of ‘the remises covered | Composed of 
the whole site mill :—Held ; | concession of 
the vende was entitled to only one- | in 
half of the mill—Dor d. MILLER v. 
Dixon 835) 40. S. 01 —~CAN. 

049 fi, ———.}——Where land is ae 
scribed gener ee as part of lot 4, 
the specific escription aed 
clearly given embraces a part of lot 
3, the specific will porn: ——Dor 

URRAY v. SMITH (1848), 5 U. C. R. 


C. P. 374.—CAN. 
Sa 





5th concession, 








.}~A mtge. described the 
land as all those certain parcels of land 
situate in the township of N., Aan 
24 acres, more or less 

art of lot 23 in the st at 

particularly described 

the decd of conveyance thereof 
made between, etc. 
to was for 24 acres, part of lot 23 in 
the 4th oe oe = of lot 23 in the 
describing the part in 
each concession pobereta by metes & 
bounds, that in the 5t 
less than half an acre :—Held: 
mee. included only the land in the 

concession.—_—-FERRIE  v. 


DrEps anp OTHER INSTRUMENTS. 


accept the iron, the jury found that the mark 


“8, & H.” was not a material part of the bargain, 


& that the article tendered was substantially what 
deft. bargained for :—Held: construing the con- 
Sige ae | the surrounding circumstances, the mark 

might, if necessary, be rejected as falsa 
iasaaeno & the contract was complied with 
by the tender of iron marked ‘“H. & Co.”— 

OPKINS 2. HITCHCOCK (1863), 14 CO. B. N. S. 65; 
821. J.0. P. 154; 8L. T. 204; 9 Jur. N.S. 896 ; 
11 W. R. 597; 143 EB. R. 369. 

950. Misdescription of tenure.|—A mtge. was 
expressed to comprise by way of grant in fee ‘‘ all 
& every the estate, right, title, property, & interest 
of the mtgor. of & in all & every those two fields or 


‘parcels of land containing together about twenty- 


two acres or thereabouts, situate at & abutting 
upon the main road at”’ H., & ‘‘ bounded upon 
one side by ’”’ B. Lane, ‘“‘ & also of & in all & every 
other, if any, the lands, hereditaments, & premises 
at H. aforesaid of, in, or to which the mtgor. hath 
| any estate, right, title, property, or interest.’’ 





which L. had before the tax sale war 
that conveyed to him by B. as part of 
lot 17, giv it the metes & bounds of 
ine east half, the same as in the deed 
to 8. & the same quantity was conveyed 
in both deeds :—Held: the metes 
bounds given in the deed to 8S. cor- 
rectly described the lands intended to 
be conveyed, & the words “ southerly 
half’? were controlled by them.— 
PEARSON v. MULHOLLAND (1889), 
17 O. R. 502.—CAN. 


949 xii. -+—By an indenture of 
lease lessees were given the right 
deed referred | to ‘“‘a sufficient supply of water for 

the purnose of propelling a wheel not 

excced inches in diameter, being 
the size of the present wheel upon the 
premises.”” The ‘‘ present wheel ’”’ was 
40 duck’ in diameter :—/Held: 
gov words were ‘‘ not exc ceeding 
44 iaphios in diameter,’? & the subse- 
quent words ‘‘ being the size of the 





ontetnins 
the 


WRIGHT 


5th 
225.—CAN. 

(1861), 20 U. O. R. 644.—CAN. present wheel upon the premises,’’ 
described by its local abutments oo | ,, 940 vill, ——.]—DouN v. Tick (1861), | should be rejected as fulaa demonstratio. 
‘to enable eo one to find it with 11 C. P. 289.—CAN ——-BRANTFORD ELECTRIC & OPERATING 
certainty, i ae Pipe ecessary to state tar a in a re phe in P. oe nn 1)" eeearose. Siete Fe aay 

ran ir) unaer wnom € » ° e » ) e e 
further in what Tot in the townshi pt aimed. 900 acres, Wioro-ce tose. In kee : 


tho land lies. If, therefore, the lan 





the township of C. being lot 41 in 949 xiii. ———.}—-MOCDONALD v. GAL- 
lot “3, when er stated reality part of | front on lake K., {n the township,” | LAGHER (i916), 48 N.S. BR 332.-CAN, 
lot 45, the deed is nevertheless certain | describing it as ‘‘ commencing in front 049 xiv. -/-Where a recital in an 
& good.—Dox d. Norman v. Mo- | on lake E., at the S.K. angle of the ment for sale of cattle described 
DONALD (1848), 5 U. C. R. $21.—-OAN. | lot; thence N. 175 chains,” etc. In | them as “ the cattle known as the C 


940 iv. }-A. by decd dated 
ves et ha “conveyed to ptf. lots 





1839 a grant issued to B. for the rear 
parts of lots 41, 43, & 43 in the front 


cattle at present grazing on the C. 
ranch, near B.,’’ whereas other parts 


or lst concession of C.,’’ described as | of the contract made it appear that the 

ie ay & 136 in the Srd concession commencing in the limit between lots | cattle sold were all the “CG. cattle” 

ori were patented to A., bearing date | 4° & 41, at a distance of 175 chains | some of which were not on the C. 

Mar, 2 5, 1836, & which was surveyed from the S.E. angle of the said lot 41 ranch :—IJield : it was intended to sell 

on Jan. 21, 1840": | & then going north :—Held: the first | alltheC. cattle & the words “‘ at present 

Wo not bound by such | Stent must be taken to include the grazing, eto.” were rejected as used 

steer ee vas, not bound by such | whole of lot 41, notwithstanding the | thistakenly for better description of 

lot 136, as laid out by govt.—MAHONY particular | desoription, — = , cnermiore what was sufficiently certain without 

ones © a a 

© GaMEBELS (1855), 15 U. O, R. 306. atent.—Inuk v NOLAN (1861), 21 saa 4 fa I ar Cale 

949 v. ——.}—A particular desorip- . C. R. 309.—CAN BURNS, ip19) 2 3'W. W. R. 917; affd., 
tion being clearly inacourate in many 949 x. ——.}—Pitt. claimed under & [1920] 2 W. W. R. ane a sae 

respects, cannot control a previous | deed from one C. of +‘ all that are 049 xv. ——.} —A complete 

grant, 80 as to exclude the part ofa lot | of land being composed of lot desoripiion of the sub Nout cae of a 

not described.—MoCOLLUM v. WILSON esi down upon a plan of lots laid out being follow by another 

(1859), 18 U. O. BR. 445.—OAN, y G. xcing on the west side of description in the same instrument, 


BY atroet in the town “ae B., described 


referred 


to noco er pocteas gene rauent | as follows,” ad description | githough the second fe equally full & 

ed part + 22 in the 8th concession by metes & bounds ¥ nich left a small | oomplete.—Rokr v. LIDWELL (1860), 
of d bed as ex the strip at the sou end of the lot | 111.6. L. R. 3 ern 

of R. lake, it was proved that there | Waoovered:>—Held: the whole lot —— pa o. 

waa & concession in the o y | passed, & the description curtailing | tended to be included iin a chattel 
of the township, called the 9th, between size owe: be rejected as falea | nites. were described therein as those 
the 8th, to the north thereof, & R. lake. | @monératio.—GILLEN 5 HAYNES mentioned 1 in the schedule, the property 
Pitf. proved that the tent under | 1875), 33 U. C.K. 516.—CAN. of the mitgors., situate upon the 
which he nue escribed the tater xi. —— yah in Sonveying land | premises on the north-east corner of 
8th concession extendi to the | to S. desoribed 1 mposed streets in a Sownelle :—Held : 
bank of R. but the deed to himself | of the southerly ait of lo 17 “in the | although when the mtge. was executed 
oa eaten 4th concession of the goods were in the house at 2 at the 


elt alta ara bn foawe 
the specific d res “o ‘the he patent, 


K., ne oie the 


metes & bounds of the east but 


exoe out of the same 45 acres 
sold yy Aes The only part of lot 17 17 


& not the north- 
void. 


Part I[I.—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 2838 


at H. was freehold, 


All of the mtgor.’s propert 
go Py uarters of 


except a strip of land of about t 
an acre which lay between the freeholds & B. Lane, 
& which was of c opyane tenure :——Held: the 
copyhold strip passed under the general words, & 
was included in the mtge. 
Semble: having regard to the position of the 
a {pete dl & the description in the deed, the copy- 
p was included in the parcels themselves.— 
mate v. RATHBONE (1888), 57 L. J. Ch. 652 ; 58 
L. T. 517; 47. L. R. 882. 
Misdescription on plan.j|—See No. 926, ante. 





SuUB-SECT. 14.—NON ACCIPI DEBENT VERBA IN 
DEMONSTRATIONEM FALSAM QU4! COMPETUNT 
IN LIMITATIONEM VERAM. 


951. Meaning of rule.]—If there be some land 
wherein all the demonstrations in a grant are true, 
& some, wherein part are true & part false, the 
words of such grant shall be intended words of 
true limitation to pass only those a wherein 
all the circumstances are true (PARKE, J.).—Dok d. 
ASHFORTH v. BowErR (1832), 3 B. & Ad. 453; 
1L. J. K. B. 156; 110 E. R. 163. 

Annotations :-—Refd. "Doe d. Smith v. Galoway Bin. 1813 

B. & Ad. 43; Jack v. err (1845), 12 Cl in ‘Biro 


Josh v. Josh 1858), 5 C. B. 454; White 
eet, Ae L. T. 605. Besta Women v. Homer (1878), 8 


952. ———.]—MORRELL v. FISHER, No. 920, ante. 

958. ———.]- You cannot reject part where 
there is something which answers the whole 
description (WILLES, J.)—JosH v. JOSH (1858), 
5 C. B. N.S. 454; 28L. J.0. P.100; 5 Jur. N.S. 
225; 7 W. R. 122 ; 141 E. R. 185. 


954. ——.]—The rule is that where words can 
be tale the so as to operate on a subject-matter & 
he other terms employed in its description, 

or, in other words, where there is a subject-matter 
to which they all apply it is not possible to reject 
any of these terms as falsa demonstratio (WILLES, 
J. ). SMITH v. RipGway (1866), L. R. 1 Exch. 
831; 25L. J. Ex. 198; 141. T. 632; 12 Jur.N.S. 


742 14 W. R. 868, Ex, er 


Annotations : -—Mentd. Cosby Millington preee 
L. J. 0, P. 373 Cuthbert ©. Robinson (1882), 51 L. J. a 
988; Re Seal, Beal v. Taylor, [1894] 1 Ch. yer 
955. HARDWICK (1878), 





L. R. 16 Eq, 168; 42 L. J. Ch. 686; 21 W. R. 
9 e e 

— Whitfi iE le (1875), 1 Ch. D. 

ae Hous mer ¢- Homer (1878 on , oD Dt 8; be Bright- 

Smith, Bright-Smith ». Bi De smith 1886}, 31 Oh. D. 
814; Re Brocket, Dawes v. er, [ . 185. 

956. Grant in general rae — a ene by 

restrictive a ee, —-ANON. (1617), 1 Roll. Rep. 


407; 81 H.R 
957, —— ioe words do not imply 


any certainty, nor conclude any person ; as W. 

the condition of a bond is to devise or grant all 

his lands in the tenure of A., etc., the obligor may 

say that he has nothing there; secus where the 
condition is particular.—DoDDINGTON’ s COASE, 

HALL v. PEART (1594), 2 Co. Rep. 82 b; Poph. 60; 

76 EK. R. 484; sub nom. HALL v. ComBEs, Cro. 

Eliz. 368. 

Annotations :—Refd. Stukeley v. Butler (1615), Hoh. 168; 
Swyft fs Kyres (1639), Cro. Car. 546; Foote v. Berkle 
ene) ae 627; Doe d. Smith v. Galloway (1833), 

Ad, Morrell v, Fisher (1849), 4 Vexsh, 591; 

Norman »v. Norinan, (1919) 1 Ch. 297. entd. Barker . 

al ae) Cro, Jac. 4 Mirril v. Nichols (1614), 2 

Bulst it & Hunsdon | v. Arundel & Howard (1616), 

Aone ‘toe: Jow (1617), 1 Roll. Rep. 408; 

Bainbridge v. Gardiner (1665), O. ridg. 402. 
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might be rejected, & the statement 
that they were contained in the | & 
migon ee haar tenets would remain. 

CoURT OF JUDICATURE 
(ACCOUNTANT) v. 


(1899), 

30 O. R. 135.—CAN, 
_& Misdescription of measurements. | 
here two tenants agreed to take 
leases of two houses in a terrace as 
such, & in the leases an error was 


map was 


should be 


MaROON of term.j— P| 
ot Pe seven sheets 
to W 


under seal ; 


an erroneous description, 
rejected.— KENNY vv. 
LABARTE, (1902) 2 I. R. 63.—IR. 


b M inet of commencement 
an oy oes, sonaieune 


1862, Heclosd postr Mae 

On the July 21 following, this 
lease was cancelled b 
the secon 


PART III. SECT. 3, SUB-SECT. 14. 


9511. Meaning of rule.|—The rule 
falsa demonstratio non nocet is subject 
to another which shows its real 
meaning, non accipt debent verba tn 
falsam demonstrationem que competunt 
in limitationem veram; the meaning 
of which is, if there be a subject-matter 
in which all the particulars mentioned in 
the grant concur, & another subject 


sept 


an instrument 
& fourth sheots 


made in the cell measurements, but the 
boundaries ate clearly marked out :— 
Held: the premises were conveyed 
by the Goundarive & the measurements 
were immaterial. WaALLACK v. DUN- 
Lop (1910), 441. L. T. 209.— 

r. Misdescri sora ta oe oo J—Pauure 
v. i (1910), 12 C 287.—AUS. 





granted by @ specific name, & it can 
hown what are the boundaries 


of such parcel, the sia part of 
the description is i Cc name, 
& the whole parcel pass, even 


though to the general deseription there 
is superadded a oo description 
by meter & bounds, or by a plan which 
does not show the whole on of 
the land as included ta tion 
by which it is Wa ATTRILL v. 

t. ——-.] — Gua ASSURA NOE 
Co. v. oiling (is8be 20 8. Cc. R. 


208.—C. 

-}+-Held: there being, ir- 
respective of the map, an adequate 
Sescupuon of what was intended to 
ro under the deed, the subsequent 

escription, appearing on the face of 
the map, be at venanee with the 
former description, pent be rejected 
-. the principle jo 

-——Dvusuin & Kinastown Ry. 
On. v. BRADFORD (1857), 7 I. C. L. R. 


6 2 4 -— IR. 
}+-Held: the description 


in the body & echedule of a convey- 





ance was an adequate ption of 
what was satend to be convey 
& the additional description o 


were taken out & replaced by others 
& it was re-executed & re- delivored 
without any other alteration. As it 
then stood it was dated as beforo, 
to hold “from Apr. 1 now next,” 
for nine years ‘from thence next 
ensuing,” at a yearly rent, payable in 
advance on Apr. 1, 1862, & on Apr. lin 
each year; the conclusion being that 
the parties had thereunto set their 
hands & seals, ‘the da & year first 
above written ”’ :— He. the lease 
took effect from the "delivery on 
July 21, 1862, not from the date; & 
the term began on Apr. 1, 1863; & 
the first year’s sens hae dee the in advance 
waa nee due ar ieee bal he words 
‘on r. 1, alg merely 
‘alsa »  Mo- 


fe monstratio.— 
KINDBEY (1865), 3 E. e At 9.—CAN. 


6. Misdescri ques Sale 
of goods. A de ed a writing 


paca oo & siete oe ole 
‘the whole 
steel »,Aereee sea A for tthe F less 
12,000 tons of plates, suhieat nc to the 
conditions in contained, at certain 
prices. _ The conditions contained these 
clauses “The estimated gquantit 
of ateel we understand to be 30, 000 
tons, more or lees *”’ nea : pursuers 
were entitled to supply the whole 
of the steel uired for the bridge, 


in which some only of them concur, 
the purticulars wanting in the latter, 
but found in the former, shall not be 
considered mistaken description to 
pass the latter, but that subject shall 
pass in which all the particulars concur. 
—BOYLE v. MULHOLLAND (1860), 10 
I. GO. L. BR. 150; 12 Ir. Jur. 192.—IR. 


956 i. Grant in gencral terms—Fol- 
lowed by restrictive words.}--When two 
deeds were given to different parties 
of a lot containing 150 acres, the first 
covering fifty acres by metes & bounds, 

the last containing the whole lot, & 
commencing at the same point as the 
first ‘‘ except fifty acres already sold ”’: 

—Held: the ert deed cee 
the remaining acres 0 e — 
ARNER v. MOKENNEY (1858), 8 O. P. 
373.—CAN. 

956 il, ——~ ——.]}—Held : where @ 
deed of entail contained substantive 

rohibition against alienation & oon- 
ten cting debt, a subsequent prohibition 
Sa eeSGTY or frrsomabiy wan 
ther herita or 
to be read as i an additional probibition, 
& not as oe qualifying the preceding 
rohibitions.— HAMILTON v. LINDSEY: 

UCKNALL (1869), 8 citer Ct. of 
Seas.) 323; 42 Sc. Jur. 1 OT. 
a stata vite ce ea lae 
H aid : He fom be Crown of 
‘all ‘that ‘Sortain parosl oo of. 
land in Y., con J acres, hore 
or leas cho & nh ay ia the “ 

"the Bt 6 conopesion weet of 
lot itis e ” the land 
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Sect, 3.—Rules of construction: Sub-sects. 14 & 15.] 
958. ——— -]—OGNEL’s Case (1587), 4 

Go. Rep. 48 ae a Sp . 

"986; Stukeley v. Butler (1616), Hob. 168, Mentd. anon: 

(1584), Owen, 3; L ton’s C 
8a; Chambe 





therhead v. 

Garnett (1688), Carth. : § ‘ 
Raym. 172; St. David’s, Bp. v. Lucy (1699), 1 Salk. 134; 

Prescott v. Boucher (1882), 3 B. & Ad. ¢ Thomas v. 

Sylvester (1873), L. Kh. 8 Q. B. 368; Apsden v. Seddon, 

Preston ». Seddon (1876), 46 L. J. Q. B. 353; Harding v. 

Howell (1889), 14 App. Cas. 307; Re Herbage Renta, 

Greenwich Charity Comrs. v. Green, [1896] 2 Ch. 811. 

959. ——.]— BARTLETT v. WRIGHT (1593), 
Oro. Eliz. 209; 78 E. R. 552. 

960. —-—.|—BARKER v. BACON (1604), 
Oro. Jac. 48; 79 EH. R. 40; sub nom. BAKER v. 
Bacon, Moore, K. B. 754. 

Annotation :-—Consd. Pratt v. Moon (1605), Yelv. 82. 


961. |—CLaAy & BARNET’S CASE, 


No. 933, anle. 

962. -.]—GIBSON v. CLARK (1819), 1 
Jac. & W.159; 37 E. R. 336, L. C. 
air tl :—Menté. A.-G. v. Murdoch (1852), 1 De G. M. & 


963. -]—Under a lease of ‘all that 
messuage or tenement called, etc., now or late in 
the occupation of C.,’’ the boundaries given not 
accurately , defining the premises:—Held: a 
‘*‘ gateway ’’? under a portion of the messuage & 
leading to a yard behind, in which were some 
small houses not included in the demise, the 
tenants of which had always used the gateway, 
did not pass in the absence of evidence to show 
that it had been in the exclusive occupation of C.— 
DYNE v. NuTLEY (1853), 14 CO. B. 122; 2C. L. R. 


81; 189 E.R. 51. 

964. True description not to be con- 
strued as falsa demonstratio.]—If all the words of 
description are true, & correctly describe a thing 
certain, the ct. will not presume that there is any 
error, so as to extend the meaning of the words to 
something not properly igs hae in the 
express words.—PEDLEY v. Dopps, Dopps v. 
PEDLEY (1866), L. R. 2 Eq. 819; 14 L. T. 828; 
12 Jur. N. S. 759; 14 W. R. 884. 


Annotation :—Oonsd. Hardwick v. Hardwick (1873), L. R. 
16 Kq. 168. 


965. -|—PItf. entered into an 
agreement: for the transfer of his tenancy in a 
ae eee & the sale of the goodwill thereof to 

eft. The subject-matter of the agreement, which 
was in writing, was therein described as ‘“ the 
house & premises he now occupies, known by the 
sign of the ‘ White Hart.’’’ There was a coach- 
house which belonged to the ‘‘ White Hart,” & 
which, at the time of the making of the agreement, 
was not in the occupation of pitf., but of one S., 
who held it as tenant to pltf. for a period which 
had not expired at the time fixed for the completion 









































not set out by metes & bounds, 
conveyed to the grantee lot 21 in the 
7th concession as well as lot 21 in the 
6th concession.—Dor d. KEATING v, 
WYAnT (1842), 6 O. S. 314.—CAN. f. 
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- instrument is susceptible of two 


DEEDS AND OTHER INSTRUMENTS. 


of the transfer by the agreement. The agreement 
contained a variety of stipulations, & concluded 
as follows: ‘ If either party shall refuse or neglect 
to perform all & every part of this agreement, 
they hereby promise & agree to pay to the other 
who shall be willing to complete the same the sum 
of £100 as damages, & recoverable in any of Her 
Majesty’s cts. of law.” Deft. refused to perform 
the agreement on the ground that it included the 
coach-house, & that pitf. could not perform his 
part, not being able to deliver up possession of that 
portion of the premises on the day fixed for com- 
pletion, & pltf. geet pan: brought his action to 
recover the £100 as liquidated damages :—Held : 
the words ‘‘ he now occupies ’’ formed an essential 
part of the description of the subject-matter of the 
agreement, & could not be rejected as falsa 
demonstratio. 

With respect to the admission of parol evidence, 
Lord Wensleydale’s dictum in Baird v. Fortune, 
No. 1293, post, seems to exhaust the matter. He 
says, ‘‘ No parol evidence can be used to add to or 
detract from the description in the deed, or to 
alter it in any respect, but such evidence is always 
admissible to show the condition of every part of 
the propery & all other circumstances necessary 
to place the ct., when it construes an instrument, 
in the position of the parties to it, so as to enable 
it to judge of the meaning of the instrument ”’ 
(COLERIDGE, C.J.).—MAGEE v. LAVELL (1874), 
L. R. 9 C. P. 107; 48 L. J. C. P. 181; 30 L. T. 
169; 38 J. P. 344; 22 W. R. 334. 

Annotations :-—Refd. Mowats v. Hudson (1911), 105 L. T 


400. Mentd. Re Newman, Ez p. Capper (1876), 4 Ch. D. 

* Scrutton v, Childs (1877), 36 L. T. 212; Wallis v. 

Smith (1882), 21 Ch. D. 243; Ward »v. Monaghan (1895), 
lJ Willson v. Love, (1896) 1 Q. B. 626 


ol. Jo. 485; . ; 
Pye v. British Automobile Commercial Syndicate, [1906] 
1K. B. 425. 


966. Grant with descriptive words referring to 
schedule—Restricted by description in schedule.|— 
A deed purported to convey ‘“‘ all that messuage or 
farm-house, etc., & several closes, etc., of land 
thereto belonging, called G. Farm, in the occupa- 
tion of J. S., & containing, etc., & consisting of the 
several particulars specified in the first division of 
a schedule thereunder written, & more particularly 
delineated in a map or plan thereof drawn in the 
margin of the schedule.”” There were no general 
words. In an action brought to try the right to 
a slip of land, which was not mentioned either in 
the schedule or in the plan above referred to, 
evidence was offered on the part of deft. to show 
that the locus in had always been occupied 
with the closes mentioned & ‘delineated in the 
schedule & plan, & treated as part of G. Farm :— 
Held: this evidence was not admissible, & the 
deed was conclusive.—BARTON v. DAWES (1850), 
aoa B. 261; 19 L. J. C. P. 302; 188 BE. R. 


Annotations :—Reld. Wood v. Rowcliffe (1851), 6 Exch. 407 ; 
Re Brocket, Dawes v. Miller, [1908] 1 Ch. 185. 


as paid J. will take off 25 cents of each 
Held 
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967. <a settled on B. ‘all that 
messuage or dwelling-house with the lands, etc., 
thereto belonging, situate, etc., & now or late in 
the occupation of T., his under-tenants or assigns, 
& which said messuage, dwelling-house, & lands 
are also known, or described, by the names, & 
contain the several quantities by admeasurement 
following, that is to say, etc.’’ setting out a list 
of the names & acreages of all the closes included 
in the farm, except the four closes sought to be 
recovered in this action :—Held: ere all the 
closes had been let to T. at one undivided rent, 
there was here no falsa demonstratio, & the four 
closes not mentioned in the parcel did not pass to 
B.—GRIFFITHS v. PENSON (1863), 1 New Rep. 
330; 8L. T. 84; 9 Jur. N.S. 385; 11 W. R. 313. 


Annotations :—Refd. Smith v. Ridgway (1865), 14 W. R. 
207; Re Brocket, Dawes v. Miller, [1908] 1 Ch. 185. 


SuB-SEcT. 15.—OMNIA PRAESUMUNTUR RITE ESSE 
ACTA. 

See, generally, EVIDENCE. 

968. General rule.|—-In the absence of evidence 
that no lease was ever executed, the ct., must 
clearly presume that the instrument is what it 
professes to be, viz. the counterpart of the lease 
(CRESSWELL, J.).—HUGHES v. CLARK (1851), 10 
C. B. 905; 15 Jur. 480; 138 E. R. 358. 

969. ——-.]—-It is a maxim of the Law of 
England to give effect to everything which appears 
to have been established for a considerable course 
of time, & to presume that what has been done has 
been done of right, & not in wrong (POLLOCK, 
C.B.).—GIBSON v. DokG (1857), 2 H. & N. 615; 
27 L. J. Ex. 37; 30 L. T. O. 8.156; 217. P. 808; 
6 W. R. 107; 157 E. R. 253; on appeal (1862), 
71L. T. 71, Ex. Ch. 

Annotations :—Apld. Hepworth v. Pickles, [1900] 1 Ch. 108 ; 
Re Summerson, Downic v. Summerson, [{1900] 1 Ch. 
112, n. Refd. Clippens Oil Co. v. Edinburgh & District 
Water Trustcos, [1904] A. C. 64; Gibbon ». Payno (1905), 
22 T. L. R. 54; Heath v. Deane, [1905] 2 Ch. 86. 

970. |—A certificate of two justices, that 
new roads had been formed & completed under 
41 Geo. 3, c. 109, s. 9, was put in & proved; but 
no order of two justices for stopping the old road 
was produced :—Held: it might be presumed 
that an order of two justices for stopping up the 
old road had been duly made. 

_After so long a period, the presumption omnia 
rite esse acta arises. In matter of private right, 
after so long a pond all presumptions of this 
sort are made. hus the enrolment of a deed may 
be era a Where there has been a conveyance 
by lease & release, the existence of the lease may 
be presumed on the production 
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of the release. 





it were dead before the validity was 


| So livery of seisin, the surrender of a copyhold 


estate, or a reconveyance from the mtgee. to the 

mtgor., may be presumed (WATSON, B.).— 

WILLIAMS v. Eyton (1858), 2 H. & N. 7713 27 

L. J. Ex. 176; 30 L. T. O. S. 277; 22 J. P. 

259; 157 EH. R. 318; affd. (1859), 4 H. & N. 

857, Ex. Ch. 

Annotations :—Apld. Leigh U. C. v. King, [1901] 1 K. B. 767. 
Refd. Cababé v., Walton-on-Thames District Council, 
[1913] 1 K. B. 481. 

971. ——.|—-Re SALISBURY (MARQUIS) & LONDON 

& NortTH WESTERN Ry. Co. (1879), [1892] 1 Ch. 

75, n.3; 66 L. T. 63, n. 

Annotations :-—Mentd. Lowther v. Cale. Ry., [1892] 1 Ch. 73 ; 
Leconfield v. L. & N. W. Ry., [1007] 1 Ch. 38; Re North- 
umberland & Tynemouth Corpn., [1909] 2 K. B. 374, 
972. -]—When a deed comes from an un- 

suspected repository, the ct., in the absence of 

evidence to the contrary, is bound to presume that, 
so far as the deed appears to have been executed 
by the parties to it, it was in fact executed by 
them; that is to say, executed under seal & de- 
livered by them so as to be a paar ange deed 

(KEKEWICH, J.).—e AIREY, AIREY v. STAPLETON, 

[1897] 1 Oh. 164; 66L. J. Oh. 152; 76L. T. 151; 

45 W. R. 2386; 41 Sol. Jo. 128. 





973. ——.]—Re SUMMERSON, DOWNIE v. Sum- 
MERSON (1899), [1900] 1 Ch. 112, n.; 69 L. J. Ch. 
57; 81 L. T. 819, n. 


Annotations :—Folld. Hepworth v. Pickles, [1900] 1 Ch. 108. 

Mentd. Grecnhalgh v. Brindicy, [1901] 2 Ch. 324. 

974. -|—If you find a long course of usage 
such as in the present case for 24 years, which is 
wholly inconsistent with the continuance of the 
covenant relied upon, the ct. infers some legal 

roceeding which has put an end to that covenant, 
in order to show that the usage has been & is now 
lawful & not wrongful (FARWELL, J.).—HEPWORTH 
v. PICKLES, [1900] 1 Ch. 108; 69 L. J. Ch. 55; 81 
L. T. 818; 48 W. R. 184; 44 Sol. Jo. 44. 
Armnotation :—Mentd. Greenhalgh v. Brindley, [1901] 2 Ch. 





975. ———.|—-LEIGH URBAN COUNCIL v. KING, 
[1901] 1K. B. 747; 70L. J. K. B. 313; 83 L. T. 
777; 65 J. P. 2438; 17 T. L. R. 205; 45 Sol. Jo. 
220, D. C. 

Annotations :—OConsd. Ksher & Dittons U. C. v. Marks (1902), 
71 L. J. K. B. 309. Dbtd. Cababé v. Walton-on-Thames 
U. C., [1914] A. C. 102. Mentd. Kingston-upon-Thames 
Corpn. v. Baverstock (1909), 100 L. T. 935. 

976. Exchange of parsonage—Statutory sanc~ 
tion.|——-A deed made in 1785, by which the 
rector of a parish purported to grant & transfer to 
the lord of the manor the parsonage house in ex- 
change for another house granted to him by the 
latter, would not have been valid unless it had been 
authorised by statute. There was no evidence 
that the deed had been so authorised, but it was 
shown to have been properly made in all other 
respects :—Held: the ct. was justified in presuming 


time for giving such notice :—Held : 


General rule impeached in any way. The ct. the general prima facie presumption 
io a 30 ste aE parte dismissed the bill ywith vosts.—— Fick that all documents are made on the 
cogent evidence to induce it to hold 7% McMICHAEL (1857), 5 Gr. 646.— day they bear date applies to notices 
that an instrument is not what it CAN. Of na an a dee Te eee 
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resum: 
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m. Exclusion of rule.]-—— In eject- 
ment, pltfs. claimed title under a 
sheriff’s deed, purport: to be a 


e ey 
ed ts conveyance of the land under a 


of foreclosure, duly registered, is Who took the deposition—Doz d. ev. ©x.; the deed, however, only 
evidence that all the proceedings on HEATHCOTE v. Hugues (1878), 3 recited rss intormal sa ri the 
which it is founded were rightly done, P. & B 296.—CAN. belo eed Mende CK a evidence waa 
without producing the decree.—J aRvis goods = oe A Bey dene waa 
v. EDGETT (1848), 1 All. 66.—CAN,. given prove the lapse o year 


h. are — Deft. in ejectment 
filed a b to restrain 


re by law before such sale could 
take place :—Held : under the deed 


the action, several notices non as proved the ct. could not presume 
all that the deed under which the days they purported to bear date, the sale to be | & & verdict for 
pitf. claimed was a forgery. The deed but were duly signed by Itf. was orde to be sct.aside.-~ 
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that the deed had received statutory sanction & 
_'was in all respects valid.— Harrpmr v. Henass, 
19238] 2 K. B. 314; 92L. J. K. B. 568; 129 

. T. 248; 87 J. P. 125; 39 T. L. R. 887; on 
appeal, 40 T. L. R. 156, 0. A. 

See, further, ECCLESIASTICAL Law. 

See, also, Bir1s OF EXCHANGE, PROMISSORY 
Norges, & NEGOTIABLE INSTRUMENTS, Vol. VI., 
pp. 50, 51, 508, Nos. 875-383, 3240. 

Presumption as to due execution of wills.|—Sce 
WILLS. 


SuB-sEcT. 16.—CERTUM EST QUOD CERTUM REDDI 
POTEST. 
977. Application of rule.|—MoRGAN v. JOHNSON 
, Cro. Eliz. 561; 78 E. R. 806. 

978. ———.]—-JOHNSON v. MorGAN (1600), Cro. 
Bliz. 758; 78 E. R. 989. 

979. Sale of goods—‘‘ Certain quantity.’’] 
—The word ‘ certain ’’ must in a variety of cases 
refer to an indefinite quantity at the time of the 
contract made, & must mean a quantity which is 
to be asctrtained according to the maxim Id 
certum est quod certum reddi potest (LORD ELLEN- 
BOROUGH, (-.J.).—WILDMAN v. GLossoP (1817), 1 
B. & Ald. 9; 106 E. R. 4. 

980. ——— Lease—-Commencement « duration 
of term.]—There must be a certainty in the lease 
as to the commencement & duration of the term ; 
but that certainty need not be ascertained at the 
time ; far if in the fluxion of time a day will arrive 
which will make it certain, that is enough. Jd 
certum est quod certum reddi potest (LORD KENYON, 
0.J.).—GoopDRIGHT d. HALL v. RICHARDSON (1789), 
8 Term Rep. 462: 100 KE. R. 678. 


tions :—Refd. Dann v. Spurricr (1803), 3 Bos. & P. 
ant Chapman v. Towner (1840), 6 M. & W. 100. 


931. —— No inference drawn from 
executory agreement.|—-(1) An executory agree- 
ment for a lease does not satisfy Stat. Frauds, 


983 iii. 
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PART III. SECT. 3, SUB-SECT. 16. 
n. lication of rule — Lease — 
Resirt + of general terms.}—A pro- 
vision in an agreement for a lease that 
the lease shall contain all usual & 
necessary covenants & conditions does 
not render the reement uncertain 
in its terms. Such a provision has 
Root this caveernents in 
© agreement, 
the purchase of parts of the land from 
time to time by the lessce, left tho 
proportion of the purchase-money for 
pach part to the mutual agreement of 
the parties did not make the agre 
ment too un in to be enforced, 
especially as a Laat upon which the 
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Ee tted by the earoementeteaner | Baia tis ars 
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x STrevens (1904), 24 N. ZL, R. 357. 

983 1. —— Sale of realty—Identifica- 


tion.}—Where a contract was for the 


the deed of de 


prvi? 


ER v. 
19 U. C. R. 150.—CA 
—— By reference to 
-/-In a deed under which 
tment the descrip- 
side of the southerly 
acres ’? :-—- 


& 24 described by 
ft.’s 


ase 


umn tote - 

claimed under two deeds from the 
sheriff, made upon different sales, one 
in 1841, the other in 1851, under a 
One described tho land 
acres of the lot, “to be 
according to the statute in 
that case made & provided,” the other 

*‘twenty-five acres”? of the } 
giving no further description :—Held : 
he first deed wes sufficient, the second 





was & good description of 


the rear or southerly part of lota 23 
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fhe potent. Mors 
187 » 43 U. Cc. R. 214.—¢ N. 
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unless it can be collected from it on what day the 
term is to begin, & there is no inference that the 
term is to commence from the date of the agree- 
ment in the absence of language pointing to that 
conclusion. 

(2) Where an agreement is clear, the ct. must act 
upon its own view of the construction without 
regard to the view entertained by the parties.— 
MARSHALL v. BERRIDGE (1881), 19 Ch. D. 238; 
51 L. J. Ch. 829; 45 L. T. 590; 46 J. P. 279; 
380 W. R. 98, O. A. 

Annotations :—As to (i) Folld. Humph v. Conybeare 

1899), 80 L. T. 40. nsd. Edwards v. Jones (1921), 124 
a ‘ ° k Portland Cement Co. v. Wilson 
(1882), 52 L. J. Ch, 214; ‘ 

. T. 54; Furness v. Bond (1888), 4 T. L. R. 457; Re 
Lander & Bagley’s Contract, [1892] 3 Ch. 41; Oxford 
ee & Citizens v. Crow wee 69 L. T. 228; Curtis v. 
B. U. R. T. Co. (1912), 28 T. L. R. 353, 

982. -|—In order to satisfy the 
requirements of Statute of Frauds, s. 4, the 
written memorandum of a contract for the grant 
of a lease must either expressly or by reasonable 
inference state the time at which the term is to 
commence.—HUMPHERY v., CONYBEARE (1899), 80 
L. T. 40; 15 T. L. R. 162, C. A. 

983. ———_ Sale of realty— Identification— By 
reference to other deeds.|——-An agreement in 
writing for the sale of a house did not by descrip- 
tion ascertain the particular house, but it referred 
to the deeds as being in the possession of a person 
named in the agreement :—Held: the agreement 
was sufficiently certain, if it could be ascertained, 
by an inquiry before the master, that the deeds 
in the possession of the person named referred to 
the house in question. 

It is true that the agreement must be certain in 
its terms, but Jd certum est quod certum reddi 
potest (LEACH, M.R.).—Owern v. THomas (1834), 
3 My. & K. 353; 3 L. J. Ch. 205; 40 B. R. 184. 


Annotations :—Reld. Carpenter v. Churchill 1854) 2W. 
364 ; McMurray v. Spicer (1868), L. R. 5 7 
v. Webster (1876), 3 Ch. D. 49; Naylor v. 
47 L. J. Ch. 53; Shardlow v. Cotterill 
549; Sheers v. Thimbleby (1897), 76 L. 


984, -|—A house & premises were 
put up for sale by auction under conditions of 


es ne enn 























co rerearesss 


did not spocify the villages which had 
been granted to A. did not constitute 
such an ambiguity in such instrument 
as to render the charge created thereby 
invalid. EK ANAHIA LAL v. M 
HUSAIN KHAN (1882), I. L. 
11.—IND. 

983 vi. 
identi with named p 
deed intended to convey land, & signed 
& sealed by the owner of the land & 
his wife, the parties were named as 
of the first, second & third parts, the 
words ** hereinafter called the grantor ”’ 
& “hereinafter called the grantee ” 
not being added, while the grant was 
in the words “ the grantor 


oth nt 
unto the grantee,” & “ the party of 
the third part, wife of the party of the 
second P pak ** barred her dower—her 
husband being named 


as party of the 
first part:—Held: notwithstaa 

the defect in form, the deed passe 
the title to the land.— Re GALBRAITH & 
KERRIGAN (1917), 39 O. L. R. 519; 
123 O. WwW. N. 182.—CAN. 

983 vii, —— Identification of 
parties.}—~It is not absolutely neces- 
sary to set forth the es to a deed 
by their names; is enough to 
describe them so that they can be 
pocuren ascertained. Thus D. L. 
& od a preg rs f on of 

firm.——-LaTOUCHE 
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sale which did not contain any description of what 
was sold, but were so expressed that it could be 
inferred from them that the subject of sale was 
real estate. A. Shardlow became the purchaser. 

After the sale, the auctioneer signed & gave to him 

the followin ire memorandum at the foot of the con- 

ditions : ‘‘ The property duly sold to A. Shardlow, 

Butcher, Pinxton, deposit paid at close of sale,’’ 

& at the same time signed & gave to him the follow- 

ing receipt: ‘‘ Pinxton, March 29,1880. Received 

of A. Shardlow, the sum of £21 as deposit on pro- 
perty purchased at £420 at Sun Inn, Pinxton, on 
the above date. G. Cotterell, owner’ :—Held: 

the receipt, memorandum, & conditions contained 

a sufficiently definite’ description of the property 

sold to enable the ct. to receive parol evidence of 

what the p poperty consisted. 

The general rule is, Id certum est quod certum 
reddi potest, & I am of opinion that this maxim 
applies here (LusH, L.J.).—SHARDLOW v. CoT- 
TERELL (1881), 20 Ch. D. 90; 511. J. Ch. 353; 45 
L. T. 572 ; 30 W. R. 143, 0. A. 

Ansolahions. :—Consd. Plant v. Bourne (1897) 2 Ch. 281; 
Auerbach », Nelson. | (1919) 2 Ch. 383. Refd. Studds »v. 
Watson (188 4), Faia Ch. D. 305; Savory v. World ot Golf, 
[1914] 2 Ch. 

985. —— ——— By parol evidence.| —By 
contract in writing, A. agreed to sell & B. to buy 
24 acres of land, freehold, at T., in the parish of 
D., possession to be had on Mar. 25 next, the 
vendor guaranteeing possession accordingly. In 
an action by A. against B. for specific performance : 
—Held: parol evidence was admissible to show 
what was the subject-matter of the contract.— 





PLANT v. BOURNE, [1897] 2 Ch. 281; 66 L. J. Ch. 
643; 76 L. T. 820; 46 W. R. 59; 18 T. R. 
470; 41 Sol. Jo. 606, C. A. 

Associations Auerbach v. iy {1919 a Ch. 


:—Consd. 
383. Refd. Re African Gold Concessi ss & Deve oO ment 
Co., Markham & Darter’ 8 Case, (1899] 1 Ch. 414 
Lynch, [1900] 1 Ch. 613; Savory v. World of Golf, (10143 
2 Ch. 566 ; Stokes v. Whicher, (1920) 1 Ch. 4 








986. -|-—PICKLES v. aad [1902] 
W.N. 200, 
987. —— Arbitrator’s award— Costs of.]—All 


matters in difference between two persons were 
referred by them to arbn. The submission recited 
that certain actions were depending, in which they 


upon the *‘ N.E. } Section 2, Township | v. 
Range 14,”’ without stating whether I. 

thé range meant was 14 west or east 

of the principal meridian, both of 

which ranges are in this province, but 

the evidence showed that it was range 


= R. 34 Mad. 4 





a Orr rrereenesnee eee e _ Oo 


AUDINARAYANA PILLAL 


i. e 


Ge 
ehagiag 3 all lands.}—A covenant ‘that, 
notwithstanding any former 
£1,500 charged upon the whole estate 
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& othera were jointly made parties. The arbitra- 
tors awarded that the costs of those actions should 
be paid by them in certain proportions, & that the 
sums already paid by either of them should be 
considered as part art ase by them :—Held: the 
award was sufficiently certain & final.—CARGEY 
vw. AITCHESON (1823), of B. & 0.170; 38 Dow. & Ry. 
K. B. 438; 1L. J. O. 8S. K. B. 2523; 107 E. 
346; affd. "sub nom. AITCHESON v. CARGEY (1824), 
2 Bing. . 199, Ex. Ch. 

Anno —R . Kendrick ». pevies (1837), 5 
693 ; Pinuitier a Lee arid ty Dowl. 755; 
Phillips (1837), 4 : 

452; Ma 


8 
Lay ‘(1868), 
-]|—See pag ARBITRATION, Vol. II., 
pp. 484, 489, 498, 498, 569, Nos. 1262, 1314, 
1351, 1388, 2001. 
Identification of parties & subject-matter— 
Admission of extrinsic evidence.|— See Sect. 4, 
sub-sect. 6, post. 


Dowl. 
Stone v. 
oR Mars Dresser 

8 erry “ “Mitshenl (1844), 3 Dow. & L. 

uf oon anell (1 (1 5. 15 OC. B. 107; Harrison v. 








SuB-sEcT. 17.—CONTEMPORANEA EXPOSITIO EST 
OPTIMA ET FORTISSIMA IN LEGE. 


See Sect. 4, sub-sect. 8, post. 


SuB-sEcT. 18.—UT RES MAQGIS VALEAT QUAM 
PEREAT. 


A. In General. 


" 988. General rule.|—(1) The general rules of 
law in respect to the exposition of deeds are that 
benigne faciende sunt inierpretationes chartarum, 
ut res magis valeat quam pereat, et verba intention, 
et non e contra, debent inservire (WILLES, 

(2) That there are sufficient words to make a 
covenant I shall show more particularly by & by ; 
but if there were no other word but the word 
‘“‘ grant,”’ that would be sufficient according to all 
the cases (WILLES, C.J.). 

(3) It is not necessary that a party taking under 
a deed should be a party; remainders are most 
commonly limited to persons who are not parties 
(WILLES, O.J.).— RoE d. WILKINSON v. TRANMARR 


(1910), 





Rea magis 
a rule to ar in arriving at the intention, 
& does not authorise the ct. to override 
it.—- BARTHEL v. SCOTYEN (1895), 24 
S.C. R. 367.—CAN. 

988 iii. . }—If aclauscin a deed be 
distinct & express, however absurd it 


valeat quam pereal is only 


neral description 
rant of 





14 west that was intended -—He f covenantor, the ds of B. acre 

a ) the ea Ureien : Ny -E. $” suffi: | & W. acre, shall stand exonerated | may be, it must prevail, & it is not its 
ciently onan Fi ae north-cast | therefrom, & that all his other lands & | consequences which will justify the 
Ne eae as anh oun nee _ are in | estates shall stand cha therewith, | ct. in swerving from its clear obvious 
. ficient to Seb “a a the onder for 6 creates & en wolzed the Lorordiy though eonlis but if a rations) psvosition 
charge on the N.E. 4 2-4-14 W.: for, a“ Ragdeas Asari #8 or pe Oa ALE ove! cap ® given consistent with a cari 


if judicial notice should be taken ae 
the surveys that had been 

made in Manitoba & of those wht 
had not been made, then, as township 4 
in range 14 east had not been surveyed 
into sections, township 4 in range 14 
west must have tiga the one intended 
there was no 


I denti 
unsol 


of 
fix 


is not void for uncertainty beca 

the boundaries remains ‘‘to be 
"—NEW ZEALAND & AUBTRALIAN 

LAND Co. v. Borges, Mac. 693.—N.Z. 


terprcuation of the language, 
woul then relinquish ita most valuable 
powers if it did not abandon aconstruc- 
tion which, although more consonant 
with the literal interpretation, led to a 
capricious & irrational result.——-Lammp 
OBIN (1830), 1 Mol. 543.—IR. 
” ops iv. -}-Where a clause in a 
written contract is capable of two 





ambiguit: aN evidence to 
~— interpretations, one of which will make 
gree doen eng cee w 9901), | PART IIL. SECT. 8, SUB-SEOT. 18.—A. | such clause valucless, while the other 
mi 988 1. General rule.}—In construing will render it effectual, the latter con- 
———- General description written d ocuments erent parts | Struction is to be adopted.—BRIcK- 
pt 4 MAN’S TRUSTEE v. TRANSVAAL WARE- 


quali fied.}—Where by a document 
ig eee oer perties,’’ of one of the parties 
are made liable & it appears on the 

construction of the document that the 


which is calcula 


word an Tro ; ce does not meen me 
pro es of such party general ua ected.—. 
vortain' epectfic properties, a charge | 11N.S.W.L. R. 422; 7N.8. W. 
will be created on such specific pro. | 54.—AUS. 
alone. Aivdinotion anu m be ii. —-——.}-The intention of the 
wa deness & indefinite- parties to a deed is paramount t & must 
ness ——MANICKAM PiLLar | govern 


inco 
effect should be ven 


the real Otuntina eh he 
that part faa would defea 
Ex p. Basan AS? O) 


HovusE Co., LTD., [1903} T. H, 440.— 


8. AF. 
effec 

cerry into rd 988 v. .}—When a document Is 
fairly open to two constructions, 
the argument of inconvenience is a 
sepa! one. —DEUTSORE EVANGELISCHE 

ZU PRETORIA v. HOEPNER, 
(asia) | P. D. viata AF. 

Based construction of 
entire “Weed —Rejection’ of surplusage. }-—-- 
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Sect. 3.—Rules of construction : Sub-sect. 18, A.] 


(1757), a aed 682; 2 Wils. 75; 2 Keny. 239; 
125 E. R. 1883. 


Annotations i—As to (1) Consd. Evans v. Robina (1863), 33 
I. Berkeley v. eh Archbp. 
isis 6 East, 86; Soll Ass forbes (1820 Brod. & Bing. 

quire vo. F Ford aC 20 L. 


J. on? 308; Davis v. 
Nichols (1868), 1 “i Wey . yi is ole M‘ Henry, Ellis v. 
M a 1. B. A 
io (2) 6g "Gonsd. i 


Minchin «. Minchin 
Mon enny v. 
1837), 2 we et we 603. weggnad Re 
Co., He Johnston Die Press Co., 
nia, Engraving Co., a P. Trust v. Johnston 
Foreign Patents Co., Johnston Die Press Co., J J ohustonia 
Engraving Co., {1904} 2 Ch. 234. Montd. D Doe d Fae ke ®. 
Prince (d m 1811), 4 Taunt, 20; oe d, 
Prince Be ete L. J. OC. P. 223; Patel v. Shove rs 
* Re Financ: Gorn, Ex np. Holmes 
rd, ete, (1867 ), 36 L. J. 95; Nichols ». Davis 
Teh B00 Gunnestad v. Price, Fullmore v. 
ae (st8), i. o Fi Exch. 64; Savill v. Bethell, {1902] 


989. —-—-.] —THROCKMERTON v. TRACY, No. 634, 


ante. 
990. ———.J—-ATTOE v. Hemminas (1614), 2 


Bulst. 281; 80 HE. R. 1123. 


Annotations: ._Mentd. Evans v. Robins (1863), 33 L. J. Ex. 
68; Delacherois v. Delacherois (1864), 11 H. L. Cas. 62, 
991. -]—CROSSING v. SCUDAMORE (1674), 

2 Lev. 9; 1 Vent. 187; 88 E. R. 428; sub nom. 

ScUDAMORE v. CRossINna, 1 Mod. Rep. 175. 

Annotations :-—Consd. Doe d. Milburn rv. Salkeld (1755), 
Willes, 673: Roe d. Wilkinson v. Tranmarr (1757), 
Willies, 682. Refd. Samon v. Jones (1690), 2 Vent. wisi 
Morley vs Jones (1698), Show. Parl. Cas. 140 
Forbes (1820), 2 Brod. & Bing. 38; Squire ° Atira olly 

Hare, 47; He Johnston Fore Patents Co., Re Jo ah 
Die Press Co., Re Johnstonia Engra Co., 3. P. Trust v. 
Johnston Foreign Patents Co., Johnston Die Prers Co., 
Johnstonia Fngraving Co., (1904] 2 Ch. 234. Mentd. 
Shaw v. Weigh (1725), Fortes. Rep. 58. 


992. ———.]—-In Chancery no conveyance is ever 
to be set aside, where it can be supported by a 
reasonable construction (LORD N OTTINGHAM, C.).— 
Howarpbv, NORFOLK (DUKE) (1682), 3 Cas. in Ch. 40; 
2 Rep. Ch. 229; 2 Show. 235; 22 E. R. 955, L. C. 


Annotations -—Reli. Keiley v. Fowler (1768), Wilm. 298; 
Thellusson v. Woodford (1805 ), 11 Ves. 112. Mentd. 
Heywood v. eee (168 ) 2 Freem. Ch. : 

Archer Eee n. 340; Scattergood v. Ed ge (1699), 1 
Mod. p. 278; Gore 2 "Gore (1721), 10 Mo rg ee 

252; sy 








Mensell A Rae 782), Caa. temp. Talb. 


v. oi 32), o ae 686; Gower v. Grosvenor 

Pi Foe é'iied a, Mod. Rep. 249; Gower v. Grosve 

ie 9), ipa A Beauclerk v. Dormer ne) Be Atk. 

Seite (1748), 2 Atk. 570 

Cation: nM k. 751; Willoughb 4° v. Walloughty 

1755), mb. be:  yapes v. Morgan (1733 

06; Jce . Audley 1787), aa Eq. Gas. 924 ; < Tong °. 

Blackall 1797), ny erm 100; Cade 

guess) 7 Bi. 202; Dun non .: pas (asi) 12 
Fin. 546; * Sole v. Sewe Pua 8), 2 . Can. 186: 

Egerton v. Brownlow 1858 Cas ae : vanenoaud 


v. Verdon (1854), 3 ep. 181; Maxim Nordenfelt 
Guns & Ammunition Go" v. Nordenfelt, [1893] 1 Ch. 630; 
am wv. puokley, {t aad 8 Ch. 488; Hancock v . Watson 


Re Ashforth, Sibley v. Ashforth, 


05) 1 Ch. 535. 
9938. ——-.])—-HatTrrerR v. ASHE (1696), 3 Lev. 
438; 1 Ld. Raym. 84; 83 E. R. 770; sub nom. 


HaTHs v, ASH, 2 Salk. 418. 


v. Leeds ae 2 Cowp. 714; 


DEEDS AND OTHER INSTRUMENTS. 





904. -]|—Where words are capable of 
different expositions, that shall be taken which 
supports the declaration or agreement, & not that 
which defeats it—Wyar v. ALAND (1703), 1 
Salk. 8324; Holt, K. B. 210; 91 E. R. 287. - 

— iy v 1804), 5 East, . 
Annotations :—Oonsd. R. v, Fe 2 t Ld. Ra ym. 1366; Bret 

v. Hillars (1728), 1 Barn. K. B. 127. 

995. .]—Where words are capable of a 
twofold construction, it is just & reasonable that 
such construction should be received as tends to 
make it good (LORD TALBOT, C.).—ATKINSON ¥.\ 





HUTCHINEON (1734), 3 P. Wms. 258; 24 EH. R.\ 
Annotations :—Consd. Beauclerk a Dormer (1742), 2 ae 


308. Refd. Exel v. Wallace 1701) a Ves. Sen. 
Keiley v. Fowler (1768), Wilm. ouB: "Mahoney v. Burdett 
1874), 2 R. 7H. L. 388. Mentd. Sabbarton ». Sabbarton 
Shephard Lexsingham 
ae | (1783), 1 Bro. vo CG. 


es. 99; Lyon v. 


Mitchell (1816), 1 Ma 








a ae Paani ». SmitH, No. 650, 
ante. 

997. -]—GOoDTITLE d. EDWARDS v. BAILEY, 
No. 638, ante. 

998. .|—If words are capable of a two- 





fold construction, the rule is to adopt such as tends 
to make it good, even in the case of a deed.— 
THELLUSSON v. WOODFORD (1798), 4 Ves. 2273; 31 
E. R. 117, L. JJ.3 on appeal (1805), 11 Ves. 112, 


H. 

‘Annotations ‘Rel.  pponthampton we Hertford (1813), 2 
Ves. & B. 54; iy hay we Mer. 86; Winter 
v. v, Perratt (isis), 9 a Cl. & ¥ ae Counties, etc. 

v. Marriage (18 60), 9 a "L., Cas. 32. Mentd. Godfrey 
Davis (18 ae ey Ves. St. Paul’s Warden, ete. 
Morris (1804), 9 Ves. 316: > isnderhilt ». Horwood (1804), 

0 Ver. Beard v. Westcott ete ee 5 Taunt. 3933 
Black bar i Stables (1814), 2 Ves 367; Leake v. 
Ropineon Bet 2 Mer. 363 : Canina vw. Ireland 
(1 250; Cadeli v. Palmer (1833), 10 
Bing. » dor Doe d. Winter v. Perratt, Doe d. Vi 
Perratt, Doe d. Slade v. Perratt (1843), 7 Scott, N 

Cooke v. Turner (1844), 14 Sim. 218; Nightingale v, 

Goulbourn (1848), 2 Ph. 594; Plowden v. Hyde (1852), 2 
Sim. N. 8. 171 Kgerton v. Brownlow (1853), 8 State 

Tr, N. S. 193: Schroder v. Schroder Sear tl - . T. O. 8. 

245: Langdale v. Briggs (1856), 8 & G. 391; 

Turvin v. Newcome (1856), 8 K. & J. 16; er v. 

Rendlesham (1859), 7 H. L. Cas. 429; Hance v. Truwhitt 

es 62), 2 John. & H. 21 6; dncome Tax Special Purporer 
mr. v. Pemeel, [1891] A. 531; Re Burrows, Cleghorn 

Un ra (1895) 2 Ch. 407 Jacob v. Jacob (1898), 

T. 451; Re Wilmers Trusts, Moore v. Pid ade 

toes) 1 Ch. 874; Villar v. Gilbey, [1907] A. CG. 139; 

Re Stamford & Warrington, Payne v. Grey, [1911] 1 Ch. 


4 


999. -.|—Words construed so as to have 
some meaning, rather than rejected.— STRATFORD 
v. BosworTH (1813), 2 Ves. & B. 341; 35 E. R. 
349. 


Annotations :—Relfd. Ogilvie v. Holjambe et, 3 Mer. 53; 
Ridgway v. Wharton (1857), 6 H. 


1000. Based on nonin a ioa of paren deed 
—Intent ambiguous.|—So.iy v. Forsgs, No. 723, 
ante. 

1001. ——— Grant of toll—Whether reasonable.] 
—We think that where a grant of toll is found in a 
charter it ought to have some meaning & the 








af annotations ; 
“Ackland v. Sich disae, 9 Ad. & i. 879. charter some operation & that it can receive 


A policy of marine insurance provided 
that L. & Co., on account or a ya 





BRITISH AMERICA ace NCE Co. v. 
Law & Co. (1892), 21 8. C. R. 


judgment who, by the deed of assign- 


325.— | ment, covenants not to do anything to 


in case of loss to be paid to L CAN, vitiate or defeat the assigned judgment, 
do cause to be ins » lost or Hrs lost, t. General words construed to | i8 not entitled to enforce prior securities 
the sum of $2,000 on advances, upon | make intention parties effective. }— vested in him, so as to exhaust the 
the body, ete., of The Lizzie y: It is established = hat PA wor of roperty subject to the assigned 
The rest of the clic was applicable eo ger ted etal u —WI TLLIAMB v. WILLIAMS 
to insurance on p only. 7 Ue con’ strictly. | {1gé1), 12 I. Ch. R. 507.—IR. 
were ers who When an agent has a general power of 
ded aging, Own money in re- aah to act ar oma tee aa b. Any ible meaning accepted 
patra © on the vessel :-—H the | Assumed to rs alt canal ©, may ys —Rather than deed should be tnoper- 
ent must if ossible, | be con- including axe ugual beter ative.}—Land deacribed in a deed as a 
strued as & effectual ,, & to do decrees. — eons ay Haase CF | suburban section in the town of P. 
so the words “ on & effectual, ht be ANAGARUM (BAS (1918), L — R. | 8 not a fatal misdescription of the 
treated usage or as merel yomANs 532 IND. 4) , land. & means a section in the district 
a reference to the inducement whic of P.—NEAL ©. Apams (1885), 4 
a. -———— ——.]—The aasignor of a | N. ZL. R. 177.—N.Z,. 


led_the owners to insure the ship.— 
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operation only by being construed to mean a 
reasonable toll (ALEXANDER, C.B.).—STAMFORD 
prsehan a PawLeEtTtT (1830), 1 Cr. & J. 57. 
-—Refd. Brecon Markets Co. v. Neath & Brecon 
“tet L. R. i aa 555 ; Newcastle v, Worksop U. C., 
Ch. 145 .v, Storer (1912), 1 107 _L. ty. 547. 
1009) ‘wright v. ‘rnletor (1832), 2 ; B. 6. 
1002. Whether omitted words can be sup- 
plied.|-—-There are two modes of re g an in- 
strument: where the one destroys & the other 
preserves, it is the rule of law, & of equity that 
you should rather lean towards that construction 
which preserves, than towards that which destroys. 
Ut res magis valeat quam pereat is a rule of common 
law & common sense ; & much the same principle 
ought surely to be adopted where the question is, 
not between two rival constructions of the same 
words appearing in the same instrument, but 
where the question is on so reading an instrument 
as that you may either take it verbally & literally, 
as it is, or with a somewhat larger & more liberal 
construction, & by so supplying words as to read 
it in the way in which you have every reason to 
believe that the maker of it intended it should 
stand ; & thus again, according to the rule wt res 
magis "valeat quam pereat, to supply, if you can 
safely & easily do it, that which he per incuriam 
omitted, & that which instead of destroying 
preserves the instrument; which, instead of 
utting an end to the instrument & ‘defeating the 
intention of the maker of it, tends rather to keep 
alive & continue & axe effect to that intention 
(Lorp BrovuaiaMm, C.).—LANGSTON v. LANGSTON 
(1834), & Bi. N. S. 167; 2 Cl. & Fin. 194; 5 E.R. 
908, H. L. 


Annotations :-—Consd. Surtees »v. Hopkinson (1867), L ’ 
4 Kq. 98; Grant v. HET wer aa R.5C. P. 727: Tose 
v. aloe (1888), 39 Ch. D. 3873. Re Haygarth, Wickham 
v. dlaveart [1913] 2 B 9. Refd. Peony penny 7 Dering 
(1850), 7 Hare, ede ere v. Tulk t (2852), 





22 L. J. z Abb bott v. Aliddleton, Ricketts v. Car- 
pen nter ak Bay ae Can. woe v. Carpenter, 

Abbott vr. Midleton (iss0), 33 si. . 8. 66; Tuite v. 
Bermingham Ube Ee L. 7H Jus? Mentd. Groy v. 
Pearson Ree oo Ble #te Thomson's Trusts 
ei one ll Eq. Lae Tavernor v. Grindley (1875), 
1003. Language ambiguous — Intention 





clear.|—Where the language of an instrument is 
ambiguous, but the intentions of the parties are 
plain, it will be so construed ut res magis valeat 
baat pereat.—POLLETT v. Forrest (1845), 1 
ew Pract. Cas. 165; 4 L. T. O. S. 3907; 9 JT. P. 
408 ; subsequent proceedings (1847), 11 Q, B. 962. 


Asnalations :—Refd. Phillips oe Jones 1850 15 : 
Hooper v. ‘Lane aaa L. Cas. 4 y en ta Reseed 
v. Edwards (1848 8) 2 Exch. 732 ; ‘Gees v. Friar (1850), 
14 Jur. 1105; Elliott v Bishop p (1855), 11 Exch. 321: 
Parr v. , Howell (1855), 16C. B. 6 obins v. Ciso we 
2H. Yeoman ¥. Ellison (1867), L. R. 2 6. 


681. 
1004. Intention not clear.]—Forp v. 
BEECH, No. 645, ante. 


1005. -|—S., & another, the deacons of a 
Baptist congregation, bound themselves to J - 
then resigning the office of minster of the church, 
to repay him £700., which he had advanced for 
the building of a chapel. S. afterwards resigned ; 
& the new minister gave him a written undertaking 
as follows :—“‘In consideration of your having 
resigned the office of deacon & your connection 
with the Baptist Church, I hereby agree to hold 
myself responsible to you for the payment of the 
sum duetoJ.”’ In an action by S. on this promise : 
—Held: the written instrument piven. by the 
minister showed a valid contract; for the words 
might import either a past or a concurrent con- 
sideration on 8.’s part, & that construction was 
to be preferred which made the instrument good. 
—STEELE v. HoE (1849), 14 Q. B. 481; 19 

J.—VOL. XVII. 











LE A 
ar 


J. Q. B. 89; 14 L. T. O. S. 827; 14 Jur. 147; 


iG BE. R. 168. 
Annotations :—Refd. Colbourn v. Dawson (1851), 10 OC. 
Cee Mentd. Re McHenry, McDermott v. Boyd, RCS 


1008. —— }—STRATTON v. Pettit, No. 670, 
an 

1007. ———.|—-Where by acting on one inter- 
pretation of the words used we are driven to the 
conclusion, that the person using them is acting 
capriciously, without any intelligible motive, 
contrary to the ordinary mode in which men in 
general act in similar cases, there, if the language 
admits of two ee we may reasonably 
& properly adopt that which avoids these anomalies, 
even though the construction adopted is not the 
most obvious, or the most grammatically accurate. 
But if the words used are unambiguous, they can- 
not be departed from merely because they lead 
to consequences which we consider capricious, or 
even harsh & unreasonable (LORD CRANWORTH).— 
ABBOTT v. MIDDLETON, RICKETTS v. CARPENTER, 


(1858), 7 a L. Cas. 68; 28 L. J. Ch. 110; 33 
Areilations nsd. Gordon v. Gordon 
App. Cas. 
Ch. D. 264; 
Rogers ». py hae tat Be 62 1.. J. i 219. 
349; ‘Kastweod ». Lockwood 186 7), L. R. 3 Eq. 4875 . 
7 App. Cas. 192; oF Northen, Salt v. pt ayes (18 tae é 
Ta Ton, 273; Ch. 
v. re tage [1902) 2 Ch. 66; Re Ra, nor, Rayner v. Haynie 


a . O. S. 66; 5 Sur. N. S. on 11 E. R. 28; 
L.3; @ 1655) 21 Beav. 
fo. ( ( 1871), L. R, § 
H. . 264; Bathurst v. Errington ee )» 2 
508. * Taylor v. St. Helen’s Corpn. 77), 8 
Refi. Slings- 
as. 273; Wi cally 
83; Conton’ v. Hart (1863), 32 
Leach v. Jay RR D. Re Hidson: fudaon 
v. Hudson (1882), 20 Ch. in 406; Orieaes a: Rhodes set), 94 
Locke v. Fear (1888) 3 
Mills v. Dunham, (1891)1C bitmore, Welter 
[1904] 4 Ch. 176; Cave v. Horsell, 1913) 3K. 633 ; 
ae La ai ‘Layard Ve Bossborough (1916), 85 L. Pa Ch. 


hitmore v. ering ( ae 87 L. J. Ch. 647, Moentd. 
ndoeaa vw. Abbott aa Jur, N. 833; Hope »v, 
Pottor (1857), $ K. & J. 206; Neighbour v. Thurlow (1860), 
28 Beav. 33: Beav. 388; 


Stevens v. Ra le (1860), 28 
Stanley v. Stanley ee ohn. & H. 91; Nunn »v. 
ga (1868), 16 W. 818; Keogh vw. Keogh (1874), 
2 W. 508 ; Horvey ‘Bathurat v. Stanley, Craven he 
Stanley Ht 876)," 4 Ch. D. 251; Evans v. Ball (1882) 
; fe iar aa Re Lay, V wayteliced v. Houlton 
(1889), 41 Ch. D. Foy re tla oar begs 
» 272; Phi - vy. Rail (19 08). 34 Ww. lite 
Mitchell, Mitchell v. Mitchell (1913), 108 Tu. I. trot 





1008. Effect of avoiding statute.|—Moore v. 
RAWLINS, No. 8381, ante. 
1009. J—CROPrER v. SmiTH (1884), Griffin’s 





Patent Cases 60; 1 HR. P. C. 81, 0. A. 3 subsequent 
proceedings, 26 Ch. D. 700, C. A.3; sub nom. SMITH 
v. CROPPER (1885), 10 App. Cas. 249, H. L. 
Associations : —Refd. Van Berkel v. Simpson (1906), 

It. C 237. Mentd. Shoo Machinery Co., ». Gutlan 

ize) t Ch. 108; Re eae & Law Car & General 

nece. Corpn., [1910] 2 K. B. 738, 

1010. .|—It is a settled canon of construc- 
tion that where a clause is ambiguous a construc- 
tion which will make it valid is to be preferred to 
one which will make it void (Kay, L.J.).—MILLs 
v. DuNHAM, [1891] 1 Ch. 576; 60 L. J. Ch. 362 ; 
641L.T. 712; 39 W. R. 289; 77. L. R. 288, 0. A. 
Annotations :—Consd. Whitmore ». King (1918), o ue < Che 





346. Refd. Moenich vr. Fonestre (1892), 61 L. 

onore v, Maddocks [1892] 3 Ch. 346; Basen y. “Doman, 

[18 07 2.bn. 13 Millers v. Steedman (1915), 84 L. J. K. B 

057. ‘ Shae ordenfclt Guns & Ammunition 

Co. v. Nerdoatelt, hanes | mT ao a Hood & Moore’s 
-T. 169; Morris v. R se OL 


Stores v. Jones (1899), 8 
103 L. T. 545; No 
Alkali Co. (1912), 107 L. Kasten v 
1 Oh. 468; Attwood v. Lamont, [1920] 3 XK. "B. 5 
1011. Onus of proof of construction.) —Whon 

the terms of a contract are too ambiguous to be 

pene arte by the ct., judgment will be given 
ainst the party whose duty it was to it 

clear (MARTIN, B.).—HEUGH v. EscomMBE (1861), 

4L.T. 517; 1 Mar. L. OC. 79. 

1012. ———.]—When a contract is so obscurely 


“Werte mn Salt, Co. v. Boater: Arr 
art 2 14] 
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Sect. 3.—Rules of construction: Sub-sect. 18, A. & 
B.; sub-sect. 22: A. & B. (a).] 


worded as to be capable of two constructions, the 
onus lies on the ee y who seeks to enforce his own 
construction of it, to prove to the ct. that his 
construction is correct.-~MEESON v. FINNIGAN 
(1868), 1 New Rep. 448. 
1018. Right of interpretation—Party not re- 
ei nsible for ambiguity.|—-I think, & have always 
ught, that when a vendor sells property under 
stipulations which are against common right, & 
place the purchaser in a position less advantageous 
than that in which he otherwise would be, it is 
incumbent on the vendor to express himself with 
reasonable clearness; if he uses expressions 
reasonably capable of misconstruction, i he uses 
ambiguous words, the purchaser may generally 
construe them in the ae most advantageous 
to himself (Bruce, V.-C.).—SEATON v. Mapp 
(1846), 2 Coll. 556; 63 E. R. 859. 
; Annotations ; pane Rhodes v. Thbetson 1863), 4 De G. M. 


&.G. 167 Consd. Brumfit v. Morton ay ), 30 L. O. 8. 
98, Mentd. Drysdale v. Mace (1854), 6 De %. M. & G.103 ; 
rises) = Clarkson (1 oe) ), 14 157; Day v. Luhke 


1014. — Te Roiiia ». IBBETSON (1853), 
4DeG. M. & G. 787; 2 Eq. Rep. 76; 23 L. J. Ch. 
459; 48 E.R. 715, L. JJ. 

Annotations : -—-Mentd. Saunders v. Dru (1856), 3 Drow. 139; 

Lawrie v. Lees (1881), 7 App. Cas. 1 

1016. «]—Where a rere makes a 
ommunication to another in an.biguous terms, 

e cannot afterwards complain if the recipient of 
the communication bond fide puts upon it a meaning 
not intended by the sender.—MILES v. HASLE- 
HuRsT & Co. (1906), 23 T. L. R. 142; 12 Com. Cas. 


88 

Latent ag peek PR ero amas of evidence.]— 
See Sect. 4, sub-sect. 4 Fae 

Patent ambiguity—A missibility of evidence.]/— 
See Sect. 4, sub-sect. 4, post. 

Instrument capable of construction as bill of 
exchange or promissory note.|—See Brits or Ex- 
CHANGE, Promissory Norges & NEGOTIABLE 
INSTRUMENTS, Vol. VI., p. 42, No. 305. 





Essie 





B. Deeds operating as coeuae without Appro- 
priate Wor 

Deeds operating as leases J—See LANDLORD & 
TENANT. 

Deeds operating as execution or release of powers. | 
— See POWERS. 

Settlements.|-—See SETTLEMENTS. 

Voluntary settlements.}—Sce FRAUDULENT & 
VoOIDABLE CONVEYANCES, 

Words operating as words of grant.]|—See Rea, 
PROPERTY & CHATTELS REAL; SALE oF LAND. 

Words operating as grant of reversion.|—Scee 
REAL PROPERTY & CHATTELS REAL. 


Sus-spcr. 19.—VERBA FORTIUS ACCIPIUNTUR 
CONTRA PROFERENTEM. 
A. Statement of Rule. 
Crown grants.]—See Sub-sect. 19, B. (c), post. 
1016. Instrument construed most strongly against 


PART Ill. SECT. 3, SUB-SECT. 19.—A. 


‘Deeps AND OrHEeR INSTRUMENTS. 


maker or grantor.|—ABREE v. PAGE (1627), . Het, 
9; 124 HE. R. 299, 
1017. ———.]—Oorz’s Oask (1586), 1 Dyer, 20 a3 


1 Bulst. 68 ; Boke 
1623), Palm. 
yall ». Rolle 


1018. ’ Most favourably towards grantee.|— 
In the common law the grant of every common 
poe is taken most strongly against himself, 

most favourably towards the ee) ; but the 
King’s grant is taken most strongly against the 
gras antee, & most favourably for the (WESTON, 

).—~WILLION v. BERKELEY (1561), 1 Plowd. 223; 
75 E. BR. 339. 

3 Co. pee 78; 


Annotations :—Me 
aan Co.'s , Strata 





ins 


ntd. fs ee x "HOP, , 


04), Cro 
ae Hhettis Gtih 
8 Co. Rep. 1 Fs 


; Sn ona PB 
23 a: Me hstlee'e ong hb Nee 10 Co. Re arg a3 Me gdalen 
College, Cambridge Case (161 fags 11 ote Bi inch- 
combe v. Winchester, Bp. ullesto ton (16. 16), 3 Hob. 165; 
R, Ham ampae 1637), s State T ren v, 
Cétton (1663), 1 "eb. 508 . R, v. London Bp. & 
on 1 Adige ood ae ae Bankers’ Gao ( es 
aabiay v. Wood eM 
ar Allgood A Park 1; R. v. Ber 
i He Keny. olfersta n . "istooln 
gt (1763), 2 Wile 174; Doe a 819), 


ast, 96; Holloway v. Sa read (1826), 
Moathy Bp. v. Winchester race 8 Bing. C. Ong? 
fi ; Crofta 2. 


naldson (1842) & W. ; 
et & 7; 102 Rustomjee v. R 


A.-G. 

Middleton (1856), 8 3 8 Chabe 

(1876), 1 Q. B 

1019. ane 8 CAsE (1612), 10 Co. 
7K. R. 1086. 

Annotations : . Riddell v. White (1793), 1 Anst. 281. 


ier. 





Rep. 1 160 a; + 
Mentd. Selbye ». Becke (1626), Litt. 17; Fawkeners v. 
Bellingham (1627), Cro. Car. 80; KR. v. London Bp. & 
Birch (1694), 1 Ld. Raym. 23. 





1020. J—THURMAN v. CooPpeR, No. 751, 
ante. 
1021. ———.]—It is a general rule that the words 


in a deed are to be construed most are y contra 

saab esa (LorD KENYON, C.J.).—BARRETT v. 
EDFORD (DUKE) (1800), 8 Term Rep. 602; 101 

BE. R. 1569 

Annotation aces Moore v. Clark (1813), 5 Taunt. 90. 
1022. ——-.]|—An_ equivocal expression shall, 

in the first i inst ce, be taken in the sense unfavour- 

able to the party using it-——HoBson v. MIDDLETON 

(1827), 6 B. & C. 295; 9 Dow. & Ry. K. B. 249; 

5 L.J.0.8. K. B. 1603 108 E. R. 461. 

Annotations :—Refd. Tones v. Waite (1839), i prot. AME 


Mentd. Boydell v. Harkness (1846), 3 C. B. urphy 
v. Glass (1869), T + ot 2 P. M08: Toleman .. Zortbury 
ae » L Soe R. 7 Q.B $44 ; Clifford v. Hoare (1874), L 


1023. —— — Ambiguous words.]—The words of an 
instrument are to be taken most strongly against 
eel arty ne them, & therefore if there be any 

ambiguity in the words of this instrument, the 
ought to be construed favourably for pitt. 
against deft. who made the instrument (HOLROYD, 
J.).—Epis v. Bury (1827), 6 B. & OC. 4838; 9 


oe nignstraction ack. tne : Jang bide i business letter ainding himself 
made a orm an - resses 

et i, Instrument words of gift are caloulated to convey all | himself in a v doubtful manner, 
me interest oo the tor, it being also | the doubt will resolved in @ manner 


words, }-— 
(iter is “ebiguous tm tS con- 
verve 


Nee = WetbOu e v. ay aga (1878), 
TP. vty B. He reved. on other grounds, 


S083 AL ———~ ———.}-—-Tho rule as to 


Pounnprr (188 Bayt 


meat in oles to ~ th ree 
—K re — er the in nD. 


L. R. 11 Ind. App. 318.—-IND. 
1028 iii, —-— —.. }_—- Where a person 


e whole of aninstru- | least favourable to th 


® writer.——RoOB- 
JOHNB ¥. Ye (1900), 19 N. ZL. R. 
605.—-N.Z 


FR it Cale, Ayal 
0. 

1023 iv. An agreement 
for sale & S eneelnes Gt a icainess 
contained the  ollowing clause : * The 
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Dow. & Ry. K. B. 492; 108 B. R. 511; ab oi: 
Expis v. Berry, 5 L. J. O. 8S. K. B. 179. 
eae v. a pet Eee Fs) Caine 


—, 


N.C. 425. if Alien 

9 OB B. 674; xen she v. sliver Csi), 18 Q. B. 471; Peto 
v. Reynolds eo )» 2 ‘lang v . Ayers 
(1877), 3 App. Cas 33. 

1024. —— .]—There is no reason for put- 





ting on a guaranty a construction different from 
that which the ct. puts on any other instrument. 
With regard to other instruments the rule is that 
if the party executing them leaves anything am- 
biguous in his expressions, such ambiguit ty must 
be taken most strongly against himself (TINDAL, 
C.J.).—HARGREAVE v. SMEE (1829), 6 Bing. 244 ; 

8 Moe 578; 8L. J.0.8.C. P. 46; 130 E. R. 
1274. 

Annotation :—Mentd. Nicholson v. Paget (1832), 1 Cr. & M. 


1025. ———.]|—MavyeEr v. Isaac, No. 1076, post. 

1026. ——— Most favourably for parties for whose 
benefit made.|—The rule of construction is, that 
the instrument must be construed most favourably 
for the parties for whose benefit it was made 
(POLLOCK, C.B.).—BrROWN v. HARTILL (1848), 
2 Exch. 434; 154 EB. R. 561. 

1027. .]-—All deeds are to be construed most 
strongly against, the grantor (LorD RoMILLY, 
M.R.).—JOHNSON v. EDGWARE, ETC. Ry. Co. 
(1866), 35 Beav. 480; 35 L. J. Ch. 322; 14 L. T. 
45; 14 W.R. 416; 55 EH. R. 982. 

1028. .|—Kvery document as against its 
author must be read in the sense which it was 
intended to convey (LORD a — 








GLUCKSTEIN v. GARNES, [1900] A 240; 69 
L. J. Ch. 385; is J ag 16 '. a R. 321 ; 
7 Mans. $21, H. affg. S. C. sub nom. Re 


Otympr, Lrp., 1808 2 h. 153, C. A. 


Annotations :—Mentd. Re Haycraft Gold Reduction & Mining 
Co., [1900] 2 ar 230; Re Lady Forrest (Murchison) Gok 
Mine, [1901) 1 we 582 ; ; Re Leeds & Hanley Theatres of 
va A ia 72L. J. Ch.1; Watts v. Bucknall (1903), 

88 L. T. Re Darb y, kz p. Brougham, [1911] 1 K. B. 

95; iSrataes Electric Palaces v. Baines (1914), 1 Ch. 332; 

Re Jubilee Cotton Mills, [1922] 1 Ch. 100. 


Where contrary intention appears.|—See No. 
720, ante. 

Construction against party setting up particular 
construction—Onus of proof.|—-See Nos. 1011, 1012, 
ante. 





Construction operating to work wrong.|— 
See Nos. 1071, 1072, post. 


peymene of the purchase money will 
e | eal heh to (a) the lease being for 
ears at £7 per month; (0) the 

ant y turnover being £800." The 
clause was prepared by deft. & signed 
by pltf. without taking any inde- 
ndent advice. <A literal interpreta- 
fon of the clause would have reduced 
it to an radials -—Held: the words 

e 








~ 








reus promitiendt. 


rule é¢é 


-J})— In case of doubt the 
words of a covenant must be taken 
most darkest so against the obligee, | H. 

n favour of the obligor, 

The ee rule 

** verba contra stipulutorem 
sunt’? ba dere pared the nierp English 


erate » i Pp roferenien. PP 


B. Application and Qualifications of Rule. 
(a2) In General. 

1029. Whether still applicable.|—Taytor v. Sr. 
HELENS Corpn., No. 839, ante. 

10380. Not applicable where court can give effect 
to every word.|—When the words of a deed were 
doubtful, there was a rule that the construction 
should operate against the grantor; but there 
was another & sound rule, viz. to give effect to 
every word in a deed, oot such a construction 
is reasonable (WooD, V.-C.).—PATCHING v. DUB- 
BINS (1858), Kay, 1; 23 L. J. Ch. 45; 22L.T. 0.8. 


116; 17 Jur. 1113; 2 W. R. 2; 69 E.R. 1; 

affd. 2 Eq. Rep. 71, L. JJ. 

Annotations :-— entd. Schlumberger v. Lister (1860), 6 
Jur. N. 8.1336; McLean v. McKay (1873), L. R.5 P.O. 327, 


Whether court will give effect to every word & 
part of deed—In construing agreements as whole. |—. 
See Sect. 3, sub-sect. 4, ante. 

10381. Only applicable where other modes of 
construction fail.]}—-The rule verba fortius accipi- 
untur contra proferentem ought to be applied only 
where other rules of construction fail (COLERIDGR, 
J.).—-LINDUS 7. MELROSE (1858), 3 H. & N. 177; 
27 L. J. Ex. 326; 31 L. T. O. S. 36; 4 Jur. N. 9. 
488; 6W.R. 441; 157 E. R. si » Ex. Ch. 
Annotations :—Mentd. Ponrose v, (1858), 38 


L. J.Q. B. 28; Bottomley oy rune or (1802 1 a & ©. 211; 
Kelner v. Baxter (1866), 174; Courtauld v 
Saunders (1867), My ae . 662; A Yokantee v. Sizer (1369), 
L. R. 4 Exch. . ‘Allen f aie (1870), 22 L. T. 
Dutton v. Marsh ( Trim? » B. 3613 Hishardocn v. 
Williamson (1871), Li Te eB 145; Chapman 
vos 1K. B. 927; " Stacey v. Wallis (1912), 


: ea ae . 
8T. L. 


1032, Only applicable in absence of clear indica- 
tion of intention.|—-In the case of a grant the 
language of the instrument can be referred to, & 
it is of course for the ct. to construe that language, 
& in the absence of any clear indication of the 
intention of the parties, the maxim that a grant 
must be construed most ey against the 
grantor must be oe (WILLES, J.).—WILLIAMS 
v. JAMES (1867), L 20. P. 577; 86L. J. O. P. 
256; 16 L. T. 664; 15 W. R. 928. 

Annotations : -——-Mentd. United Land Co. v. G. E. Ry. (1 873), 

L. R. 17 Eq. 158; Sloan v. Holliday (1874), 30 1. "T, 757 ; 


Wimbledon & Putney Commons Conservators v. Dixon 
. D. 362; Wood v. Saunders (1875), 10 Ch. 


p. 583, n.; Pym». Harrison (1876), 33 L. I. 796; 
neh v. G. W. Ry. (1878) 5 Ex. D. 254: New Windsor - 
ry Stovoll (1 Cites 7 Ch, D. 665 ; Harris v. Flower 


n. 
ee 4), 7 Milner’s Safe Cu. v. G. N. & Cit 

- 07) i Bailey v. Holborn & Frascatl, 
1bi4] 1 Ch. 308. 


. 208; 








 pemeeterteeaL el 


They contended that the doscription 
in the deed was ambiguous that 
street as a boundary should be 
construed as meaning . street 
extended, & thoy nOUEnE to establish 
their case by the production of certain 
correspondence which had taken place 
between the parties prior to the execu- 
tion of the decd of 1882 :—Held : 





rpretanda 

Sortius acci- 
HARP’S 

, (1919) C. P. D 


being deft.’s, y should be con- the coe should be inte preted in the 

ia hs Ra amr a v. KENT, 6.—B. Ar at ee coneuet ore arties in 

— N.Z, f. ——— Statutory right only taken remaining so long in posses- 

sion without objection, which raised 

PART Ill. SECT. 3, SUB-SECT. 19.— | 70}, 04 cupress, words or necessary | Sooinst them a otrone vrecumption: 

B. (a) ae , ne b th 

: to have deprived lf of what not any, not rebutted but strengthene nae 

o. Where rule in accord with | is a statuto t by words‘used b Ae inoe ones bag da ps desde ia the 

dominant ae ow deed.}—A deed | him in a written document he must do 4 fevidensecoccol ae 

must be construed most strongly | 80 expressly or by necessary implication | Sbsence of evidence to oxplain it, should 

against the anton & the dominant | from oe used. by him: {pe ‘nlerpreted agains, the vendoes, & 

intention 0 conveyance must | STILLER v. DURBAN CORPN. (1918), | (ON On one te GO GOT 

control any do doubt t raised by the use | 39 N. L. Bt. 350.—8. aha 27 8 & R. 102; aga, 31 Can. Gaz. 1, 
Auk (1881), 2 2 nN” 8. W. Le: o T13.— of A a hee, tho lands P. C.—CAN. 

of w the resps. entered into pos- ———.]— A contract stipulating 

a. Excluston rule.) — Where | session by virtue of a deed they re- | that the aan party shall pee ane 
there is an amb uty on the face of a hauling of 


nm for tucive 7 years 
bo 


ore shi u 
undaries. {; 15, 000" Oe eg 7 not less ppd igooo 000, 


mained in 
deed incapable of being explained by | without objection to the 
extrinsic pe gga ft They then ht an action to have as re by the second party, 
fei Seed id Wren | Heino RL Pope cosy | aoe ae on rn pu ts capa 
more ps.— 
SCoTTen (1895), | stri land & certain wi were Lenore (igor), 9B. Cc. R. 6.— 


as. BO. R367 OAN. 
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Sect. 3.—Rules of construction: Sub-sect. 19, B. (b).] 
(b) Particular Instances. 


“volication to Crown grants.|—See Sub-sect. 19, 
B. (c), post. 


hap Grant.)—THROCKMERTON v. Tracy, No. 
a e 

1084. ——.|—-WINDHAM’S CASE (1589), 5 Co. 
eee 7a; Jenk. A712 5 17 EH. R. 68. 


Annotations :—Relfd. T anon v. ook. (1620) Palm. 99; 
Gilbert v. Witt (1692), ‘Cro Cooke v. Gerrard 
aa Lev. 21 Boswell . Suen (1871), 1 Mod. Rep. 
33 look v. Fountain (1674), 8 Swan. 585; Orby v. Mohun 
almer v. Sparshott (1843), 
Menta Vert v. Roberts (1599), Cro. Eliz. 


91), 9 p. 24 a 
Loules’s Case ( 614), 10 Co. Rep. 78 a; Holmes ». Meynel 


Raym: 49 Tk. Pris 452; Trevivan v. Tooker One: 1 Ld. 
ithors v. Bircham (1824),3L. 3.0.8. K. B. 


1088, -.|—KINDLER v. LEVERSAGE (1591), 
Cro. Eliz. 241; 78 E. R. 497. 
E. R. 899. 


1087. ———.]—-HEYDON v. EWER (1599), 2 And. 
123; 123 E. R. 579; sub nom. EwER v. HEYDON, 
Oro. Eliz. 658, ae Ch. 

Annotations :—Retd. Meredith v. Webber (1668), 0. Bridg. 








Owen, 





660; Re Portal & Lamb (1885), 30 Ch Mentd. 
Bosworth v. Forard (1666), O. Bridg. 153. 
1088. -e]—DAVENPORT’S Oase (1610), 8 


Co. Rep. 144 b; 77H. R. 693. 
Annotations :—Consd. Case of Comendains, Woodley v. 


Kxeter Bp. & WeTTTie at & 8. 0), Be pe Refd. Doe d. 
Beadon ». Pyke ) a ott v. eerreh 
reece (1882), ¥ 


(1859), 1 De G. ioe . 33 
. B.D. 281; David. Sete treost i ‘Ch. 523.. Mentd. 
Fisher v. Wigg (1700), 1 Ld. Raym. 622. 
1039. -]—MANCHESTER COLLEGE v. TRAF- 
coe (1678), 2 Show. 31; 2 Lev. 241; 89 E. R. 











1040. ———.|— Dor d. WEBB v. Dixon (1807), 9 

Hast, 16; 108 E. R. 478. 

‘Annotations :—Consd. Chariton v. Drivor (1820), 5 Moore, 
C. P. 69; Lewis v. Stephenson (1898), 67 L. J. Q. B. 296. 
1041. J—Re Stroup, No. 733, ante. 

1042. .|—Every deed is to be taken strongly 


against the grantor ; ; but where the owner of an 
estate is both grantor & grantee, his interest under 
the deed is to be construed as if a stranger had 
been the grantor.—-VINCENT v. SPICER (1856), 22 
Beav. 880; 26 L. J. Ch. 689; 27 L. T. O.S. 
226 ; 2 Jur. N.- -S. 654; 4 W. Rt. 667; 52 EK. R. 


——.]—It is established on the best 
authority that, in construing grants from the 
Crown, a different rule of construction prevails 
from that by which grants from one subject to 
another are to be construed. In a grant from one 
subject t to another, every | intendment i is to be made 
PART AT ILL. SECT, 3, SUB-SECT. “19. — 

« (db). Held: Deft. 


1083 1. Grant re. 
part a ee 33, he conveyed by, the 
game deed as a 
a full, free & bed dere pra right of mae 196.—C 
in atrip of land of twenty 1088 iii. 


jand, extending 
wey to the water’s edge 
In an aotian for 





their own deed. 





be no 1088 iv. 
ough O.’s 
ug 0. '& .emaller, & p 





enclosed the land claimed by pltf. :~ 
Was estopped by his deed, 
& could not set up any question as to —IND. 
the boundary betweon lots 1 2.— 

tie oan v. GAGE (1871), 32 U. C. R. 


-}—Vendors cannot by | Winning 
dividing the property as they see fit 
narrow the o pein vie & benefit of 


FooT (1893), 22 8. C G. R. 120.—CAN. 


-}—Where a person has | lands 
two_ estates one larger & the other 
orts to convey the 


DEEDS AND OTHER INSTRUMENTS. ‘ 


against the grantor, & in favour of the tee, in 

order to give full effect to the grant ; but in grants 

from the Crown an op ite rule of construction 

prevails (COCKBURN, C.J.).—FEATHER v. HR. (1865), 

6B. &S. 267; 351. J. Q. B. 200; 12 L. T. 114; 

29 J. P. 709; 122 E. R. 1191. 

Annotations :—-Consd. Rhondda’s Claim, (si6), 2 A.C. 339. 
Refd. Dixon v. London Small Arms Co. (agTe 1 App. Ge Cas. 
632. Mentd. Thomas v. R. (1874), 
Roden v. London Small Arms Co. 187 76), “46 3 J. Q. 3 
te Windsor & annepols Ry. v. R. (1886), 11 DBP. Cas. 

rere Tax ecial Purposes Comrs emael, 
pido) 4 C. 631; Gok smiths’ Co. v. Nae San (1904 1K. B. 
ohnstone 2. Pedlar, [1921] 2 A. C. 
1044. .]|—J OHNSON v. eect Ere., Ry. 

Co., No. 1027, ante. 

1045. ——.|—Woop v. SAUNDERS (1875), 10 

Ch. App. 582; 44L. J. Ch. 614; 32 L. T. 363; 23 

W. R. 514. 


Annotations :—Mentd. New Windsor Corpn. v. Stovell (1884), 
27 Ch. D. 665. Milner’s Safe Co. v. G. N. & City Ry 





{1907) 1 Ch. 208 py ute v. Grand Hotol, Eastbourne 
(1912), Be L. J. Ch. 5 
1046. —— Execulion for valuable consideration.] 


—(1) It is well settled that the words of a deed, 
executed for valuable consideration, ought to be 
construed as far as they properly may, in favour of 
the grantee (LORD SELBORNE, C.). 

(2) Usage continued during living memory, 
when there is nothing to the contrary & when the 
question is one of prescription may justify the 
presumption of a similar usage from time im- 
memorial (LORD SELBORNE, C.).— NEILL v. 
DEVONSHIRE (DUKE) (1882), 8 App. Cas. 135; 
31 W. R. 622, H a 


Annotations :-—As to Consd. Smith v. Andrews, [1891] 2 


Ch. 678. Generally, Monta. Blount v. Layard Cree e) Thee) 
2Ch. 681,n.; A.-G.v. Newcastle- upon: Tyne Pela . {1897] 
2 Q. B. 384: Hanbury v. oe Ds, Ear 401 5 
Foster v. Warbl mate - (1905), 69 J M, 42; 
Johnston »v. one ; [1911] x ae A. Te for British 
Columbia v. A.-G. for Canada, apt) A. GC. 153. 


1047. Grantor & grantee ae person. |— 
VINCENT v. SPICER, No. 1042, ante. 

1048. Lease.]— WINDIIAM’ 3 CASE, No. 1034, ante. 

1049. J—SEAMAN’S CASE (1610), Godb. 


166; 78 E. R. 101. 

1050. ——.]—KEBLE v. ITIALLs (1630), Litt. 
363; 124 E. R. 286; sub nom. KEEBLE’S CASE, 
Litt. 370. 
sa ace :—Refd. Dann v. Spurrier (1803), 3 Bos. & P. 


1051. ———.]—The rule appears to be perfectly 
clear that if a doubt arise as to the construction of 
a lease between lessor & lessce, the lease must be 
construed most beneficially for the latter (Lorp 
ALVANLEY, C.J.). 

If A. says to B., ‘‘ I grant you a horse out of 
my stable,’’ he puts it in the power of B. to take 











purported to be conveyed. —GANGABA} 
v. SONABAI (1916), I. L. R. 40 Bom. 69, 


1048 i. Lease.}—The mineral tenants 
of the lands of M., who had by their 
lease the usual powers of working & 
the minerals let to them, 
had also power by a separ&te use 
in the lease to make use of any pits 
they might sink in the lands of M. for 
winning & carrying away the coal, 
limestone, & “Areslay in the adjoini 
a aca vropr sre a M. r 

s action for the purpose of preventing 
the mineral tenants from using the 


UMOULIN v. BUR- 


urpo 
right pony extended so far, for entire property, without an eworos of | roads on the Jands of M. for carrying 
no arn were eston “ limitation, he must to materials not raised from pits in M. to 
by. x as ve de waich gran G conveying the highest estate > he has; | & from their works on olning 1 lands, 
a a. gag el v. MOGAN- | thus an exor. a one-third & from storing min 

NON (sri). 33 U. C. —C personal tenetctal in t in the | other uses of the lands for ‘the © pur 
1083 ii, ——.] —— Deft. conveyed to | estate who rts to convey the | of these works :—Held ease “aid 
pitt. 19 a 19 piper jot 2, described by motes | whole of it Twit out qualification or | not confer on the er ineral’t tenarta any 
at the N.E. angle sniretion, must be en to convey wer to use ine lands in question for 


of the prog 
e und was 


ter as exor. ae not in that 


th undispu soe Poe t japon f h ving benefic 
of one ha a efic 
aamitted that the description given | in a fraction of the whole ecetate 


phe popes mplained of.—-MUNGLE 
OUNG (1872), 10 Macph. (Ct. of 


jal interest only 
Sees.) 901; 44 Se. Jur. 499.—8COT. 
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which horse he shall think proper (LORD ALVANLEY, 
C.J.).—_DANN v. SPURRIER 1803), 3 Bos. & P. 


$99; 127 BE. R. 218. 
Annotations :-—Refd. Doe d. Pitcher v. Donovan (1809), = 
US 0. a 


Taunt. 555. Mentd. London General Omnib 

Lavell (1900), 83 L. T. 453. 

See Nos. 733, 1036, 1039, 1040, 1044, ante, &, 
generally, LANDLORD & TENANT. 

1052. Covenants.|—TRENCHARD v. HoskINs, No. 





716, ante. 
1058. -|—RUBERY v. JERVOISE (1786), 1 
Term Rep. 229; 99 E. R. 1067. 


Annoiation :—Mentd. Maxwell v. Ward (1824), 13 Price, 674. 
1054, ——..]—-Dor d. DAviges v. WILLIAMS 
(1788), 1 Hy. Bl. 25; 126 E. R. 16. 


Annotation :-—Mentd. Doe d. Meyrick v. Meyrick (1832), 2 
Cr. & J. 223. 





ae -]—BROWNING v. WRIGHT, No. 653, 
ante. 

1056. ——.]|—-BARTON v. FITZGERALD, No. 720, 
ante. 

1057. -]—Where a lease specified payments 





to be made by the incoming to the outgoing tenant, 
among which there was not included any payment 
for foldage :—Held: the outgoing tenant was | 


not entitled to any allowance in respect of foldage. | 


Although the words of a covenant are to be con- 
strued according to the intent of the parties, yet 
they are to be taken strongly against the party 
who stipulates. This lease provides for the pay- 


\ 
| 
| 
ments which the incoming tenant is to make. | 
It seems to me that the incoming tenant shall pay 


for such things as are specified, & nomore. For the 

rule expressio unius est exclusio alterius applies 

(HloLroyp, J.).—WEBB v. PLUMMER (1819), 2 

B. & Ald. 746; 106 E. R. 537. 

Annotations :—Consd. Westacott v. Hahn, [1917] 1 K. B. 
605. Refd. Holding v. Pigott (1831), 7 Bing. 465 ; Hutton 
v. Warren (1836), 1 M. & W. 466; Brown v. Byrne (1854), 
3 EK. & B, 703; Wooler v. Knott (1876), 1 Ex. D. 124; 
Re Constable & Crauswick (1899), 80 L. Montd. 
Spartali v. Benecke (1850), 10 C. B. 212. 

1058. |—FowLE v. WELSH (1822), 1 B. & 
C. 29 ; 2 Dow. & Ry. K. B. 133 > ] L. J. O. S. K, B. 
17; 107 E. ht. 12. 
anne aon :—Mentd. Shaw v. Stanton (1858), 30 L. T. O. 8. 

o% 


1059. ———.]—DorE d. ABDyY v. STEVENS (1832), 
3B. & Ad. 299; 110 E. R. 112; sub nom. Dork d. 
ABDY v. JEAPES, 1 L. J. K. B. 101. 

1060. ——-.|—-WarRDE v. WaArbDE (1852), 16 
Beav. 103; 51 E. R. 716. 

Bh bere I nt Gaenh a5 ea ce 1K. & J. 451; 
ord vt. De Pon » 29 L. JI. Ch. 883; O' ; 

Wood, [1891] P. 237, a A 

1061. 


Beav. 585; 10 L. T. 683; 28 J. P. 726; 
Jur. N.S. 668 ; 12 W.R.972; 55 E. R. 496. 


T. 164. 








10 


1062. Of exception.|—(1) A. being seised in fee of | 


the manor F.& the demesne lands thereof, & of all the 
zoal mines lying under the manor, enfeoffed D. of 
& in certain closes, except & always reserved to the 
eoffor, his heirs, & assigns, all tithes of corn & 
grain, & also except & always reserved out of the | 


ae FOAL EAA. einer 





1052 i. Covenants.}—In a lease the 
essee covenanted to pay all 
3te., except land tax :—Held : 
ax’? was ambiguous in view of the 
sonventional meaning it had acquired 
as a State land tax imposed under Land 
& Income Tax Acta which were 
-uspended merely & not repealed by 
No. 27 of 1908, s. 5, & therefore the 
words in question constituti an 
sxception in a covenant by the leases 
iis bility must be decided on the 
sabiguous wordy a1 bs faten oa 
am ous wo are en mos 507.—OCAN 
trongly against the covenantor.— 

NEw SoUTsS WALES SPORTS CLUB, LTD. 
- SOLOMON (1914), 14 8. R. N. 8. W. 


ns land k. 
nant restrict 





ite mea 
in good 


will not be enfo 
nstrui 


in co 


! 
| 
| 
-]—Lona v. BowRING (1864), 4 





340; 32 N.S, W. W.N. 45.—AUS. 


Against lessor where cove- 
ive or penal.]—- Where a 
covenant accompanied by a right of 
re-entry on breach, is so e ed that 

is doubtful 
faith has done what he supposes 
be a performance of it, a fo 
reed; the difficulty 
ng the covenant is as 1 


circumstance pice deft. to re 
MCLAREN v. Kern (1876), 39 U. C. R 


L_—- ——,]— Dott. 
by deed to make pltf. certain quarterly 
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feoffment unto the feoffor & his heirs, all the coals 
in all or any of the lands & premises, together with 
free liberty for them, the feoffor & his heirs, & his 
& their assigns & servants, at all times thereafter, 
ary the time that he, the feoffor & his heirs, 
should continue owners & proprietors of the 
demesne lands of F., to sink & dig pits, or other- 
wise to sough & get coals in all & every the lands 
& premises, & to sell & carry away the same. The 
heirs of the feoffor having for a valuable considera- 
tion conveyed to a purchaser in fee the manor F. 
& its demesne lands, with its appurtenances, & all 
the coal mines under the lands in question, etc. :— 
Held: the coals were, by the exception, reserved 
to the feoffor in fee, & therefore they passed to the 
purchaser, &, the latter was entitled, under the 
express liberty reserved, to enter upon the land, 
to dig pits, & get the coals, so long as he remained 
owner of the demesne lands. Semble: the express 
liberty is not restrictive of that which would be 
implied by law to get the coals, & the purchaser 
would be entitled to an incidental right to get them 
coextensive with his estate. : 

(2) An exception is ever of part of the thing 
granted & of a thing in esse. <A reservation is 
always of a thing not in esse, but newly created & 
reserved out of the thing granted (BAYLEY, J.). 

(3) Another rule as to exceptions is to be found 
in Sheppard’s Touchstone, 100. The exception is 
always taken most in favour of the feoffee & 
lessee, etc., & against the feoffor, lessor, etc. 
Yet it is a rule, that what will pass by words in a 
grant will be excepted Py the same or the like 
words in an exception. It is another true rule, 
that when anything is excepted, all things that are 
depending on it, & saaried for the obtaining of 
it, are excepted also; as if a lessor except the trees, 
he may bring his chapman to view them, if he 
desire to sell them, & he or the vendee may cut 
them & take them away (BAYLEY, J.). 

(4) It may be taken as clear, that an express 
liberty does not always control what would other- 
wise exist, especially if the express liberty goes 
beyond what would be implied. To give it a 
controlling power, the intention that it should have 
that effect must be very plain (BAYLEY, J.).— 
CARDIGAN (EARL) v. ARMITAGE (1823), 2 B. & C. 
197; 3 Dow. & Ry. K. B. 414; 107 KE. BR. 356. 
Annotations :—As_ to (1) Refd. Scratton v. Brown (1825), 4 

BB. & O. 485; Rogers v. Taylor (1857), 1 H. & N. 706; 

Hamilton v. Graham (1871), L. #t. 2 Se, & Div. 166, 48 to 

(2) Refd. Doe d. Douglas v. Lock (1835), 2 Ad. & El. 705. 

As to (3) Consd. Bullen v. Denning Shah RY B. & OC. 842 

Savill v. Bethell, (1902] 2 Ch. 523. fd. B 
Hoyal Excha Assee, (1832), 1 L. J. N. S. Ex. 101. 
As to (4) . Eastern Archipelago Co. v. RK. (1853), 2 

- & B. 856. Generally, Mentd. Wickham v. Hawkor 
(1840), 7 M. & W. 63; Morris v. Rhydydofed Colliery Co., 
Glamorganshire Sharcte 5 Jur. N. 8S. 339; Clegg v. Clegg 
1861), 3 Giff. 322; Goold v. Groat Western Deep Coal Oo. 
(1865 » 2 De G. J. & Sm. 600; Proud v. Bates (1865), 6 
ew Rep. 92; Thomson v. St. Catharine’s College, Cam- 
Saar anne Mappin’s Masbro’ Old Brewery (1918), 118 


1068. ——-.]—-BULLEN v. DreNnNnING (1826), 5 





ayments, & as soon as the rent, 
ncome, & profits of certain premises 
should realise a certain sum the cove- 
naut should become void :—Held: the 
words rent, income, & profits must 
be interpreted to mean the rental 
derived from the premises after 
deducting the payment of all necessary 
outgoings NEILL v. O'NEILL (1898), 
16 . Z. L. R. 5604.—N.Z. 


& the tenant 
eiture 


m. Licence to cut timber.}-—-A licenoe 
to cut timber “ from lots 1 to 13.” i= 
Held: to exclude both 1 & 13.—Haae- 
GART v. KERNAHAN (1858). 17 U. C. R. 
341.—CAN. 


ef.— 


covenanted 
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Sect, 3.—Rules of construction: Sub-sect. 19, B. (c) 
sub-sects. 20 & 21.) 


name, abuttals, etc., but only so many acres, the 
grant is void, for the atentee shall not have his 
election, as he shall in the case of a common person 
(per OCun.).—Don d. DEVINE v. WILson (1855), 
10 Moo. P. C. ©. 502; 14 BE. R. 581, P. CG. 
‘Annotation :—Mentd. Des Barres v. Shey (1873), 29 L. T. 592. 

See, also, ee Law, Vol. XI., 
p. 566, Nos. 658-660 

Grant of manors.]—See CopyHoLps, Vol. XIII., 
p. 13, 46—49. 


SUB-SECT. 20.—EXPRESSUM FACIT CESSARE 
TACITUM. 


Implied terms in contract, see CONTRACT, Vol. 
XIT., pp. 607-626. 

Expressio unius est exclusio alterlus.]—See Sub- 
sect. 21, post. 

1088. Statement of rule—Implications excluded 
by express words.|—(1) No implication shall pre- 
vail against express words (PARKER, B.). 

(2) When there are two clauses in a deed, of 
which the latter is contradictory to the former, 
there the former shall stand (NICHOLAS, B.). 

(3) Subsequent words shall not confound those 
that went before, if by construction they may 
stand together (NICHOLAS, B.).—CoTHER v. MER- 
RICK (1657), ord: 89; 145 KE. R. 395. 

Annotutions :—As to (2) Refd. Smith v. Jersoy (1821), 3 
BH. 290. Generally, Mentd. Tankerville v. Wingfleld 
(1773), 6 Moore, C 
1089, ——— athe word grant does not 

amount to an entire warranty in equity; nor 

always at law, where particular covenants are 
sueerved: In such cases the insertion of what is 
ress excludes the intendment of all presum parr 

= Crain A SAMSON (1748), 1 Ves. Sen. 100; 27 


Annotation ‘Ret. Stephens v. Junior Army & Navy Stores, 
{1914)] 2 Ch. 


1090. -]— Where the parties have come 
to an express contract none can be implied has 
ecm so long as to be reduced to an crag ] 

he law (Lorp KgEnyon, C.J.).—Ovutr 
POWELL (1795), 6 Term Rep. 820; 101 HE. R. | 573. 


Annotations :—Retd, Harrison v. James (1862), 31 L. J. Ex. 
248 ; Lockwood ¥. Tunbridge Wells A B. (1884), Cab. & 
El. 289. entd. Collins v. Be price paertee Bing. 132; 
Thomas v. ee 1834), 3 Nev. eM . K.B. 545; Baxter 
v Nurse (1844), 8 ur. 373 5 _pumby v. Bollett (1847), 


4; Khre Anderson (1848), 
3 Exch. 148; Lille 











v. Hlwin (1848), ii ; Daw 742; Good- 
TTT v. Pocock (1850), 15 Q awson v. Collis 
ae 1), 1 . B. 623; De Weird - . arding & ay 
AU58 3) ‘ & L. H. 884; Emmens »v. “Biderton , 

3 0. B. 495; Hoc bster v. De ot he ee aS BR. 
678; Prickett A Badger Seta a 6; ey 
Baker (1857), 3 Jur. bay ho Camille (1858), 

Ww. ; Munro v. Butt (i858), 8 ‘nS & B. aad pene 
e Black Soa Rv. & Kustendjie Harbour Co. v. Xen 
x be & care Sea Ry. & Kustendijic Harbour 
Co. (1861), 11 C. B. N. 8. 152; 


artholomew v. Markwick 
(1804), 9 LL. as ‘651 j 1; Appleby ». v. are (1867), L. R. g 
P. 651; 
Stubbs v. iron eail is Ry. (1867), 


on 


), 16 RR 411; 
i 4 a 311; : Oxford 


any implication by which that amount may be 
enlarged.— POWDRELL v. JONES (1854), 2 Sm. & G. 
805; 2 Eq. Rep. 624; 23 L. J. Ch. 606; 23 


| 


Drrps anp Oruer INSTRUMENTS. 


v. Provand (1868), L. R. 2 P. C. 135; gaat re nee Pre 
1869), L. Ee 4 re: P, 330; Robinson vw. M Lett 1978), 
yi R. 1H 2; Byrne v. Leon Van Teahoven 1880), 
42 L.T. re 7 ONeill Armstrong, ! miche [1895] 2 Q. 


(t8b7) onkin v, Hastie (1897), 61 J 61 J.P. 568; LTA Evens 
9 73; Lodder v. Slowey, [1 04 yA, o Hotes Parkin 9 v. Sent i 
etton Co 8; 
v. Lloyd Brazileno, (1908) 1 K. B. 968; George v. mpg enh 
tioui[? KE B. 446; sara BY S. 8. Co. v. Thomas T1013} 
* Dexia v. "Lee, (1916] 1 K. B. 566 riarty 
v. Regent’s reas oe Engineering Co., 119 2] 1 Kx. 3. 42 


1091. Presumption that parties have 
expressed all conditions intended to be binding.|— 
ere parties have entered into written engage- 
ments with expressed stipulations, it is manifestly 
not desirable to extend them by any implications ; 
the presumption is that having expressed some, 
they have expressed all the conditions by which 
they intend to-be bound under the instrument 








(LORD DENMAN, C.J.).—ASPDIN v. ae (1844), 

5 Q. B. 671; 1 Dav. & Mer. 515; 18 L. J. Q. B. 

155; 8 Jur. ‘B55 ; 114 HB. R. ane 

Annotations :—Co usd. Philli . v G. ha Ky. (1872), 41 
ag oe & 


J. Ch, 614; Re She naupore 
Gonsolaeies Petroleum Hor aha do T 617. 
if: B. 685; Richardson 


Mentd. Dunn wv. Sayles Ce he 
.- Palmer (18 5 mrs . O. Pilkington v. Scott 
(i846) 15 M. & Bie eens v. Elderton (1853), 
4H. L. Cas. Oo eich & Wills, Bi JJ. 
tech at ‘Jur. x, {007 “Burton v. G. N. R XY, (1854), 9 
. Mz. OC. aa . Worthing- 


. 453; McIntyre v. Belcher 
DOP onward e ay 186 


ae 31 L 
1 Q. een v. Brown (1866 


B. 173°: 
Hale qeen Deep Sea Fishing & Ice Co. v. Os cell (1888) 

9L. T. 345: ; Devonald v. Rosser, [1906] 2 K. B. 728 
1092. 


the amount of debt under specialty excludes 








.|—An express contract as to 


. T. O. 8S. 304; 18 Jur. 1048; 2 W. R. 513 ; 





——.]—If the owner of two adjoin- 
ing tenements conveys one of them to a purchaser 
absolutely, the tenement so sold is discharged 
from any quasi-servitudes to which it was sub- 
jected by the vendor during his ownership of both 
properties, & the purchaser is not bound to take 
notice of the manner in which the tenement pur- 
chased has been used for the convenience of the 
er eee a & unsold tenement.—SUFFIELD v. BROWN 
(1864), 4 De G. J. & Sm. 185; 3 New Rep. 340 ; 
338 L. J. Ch. 249; 9 L. T. 627; 10 Jur. N.S. 111; 
12 W. R. 356; 46 E.R. 888, L. ©. 


Annotations: —Consd. Morland v. Cook (1868), L. R. 6 Eq. 
252; Rolason v. Lev 


stay 17 L. eeldon 
v. Burrows (1879), 12 


h. D. 3 Gonion 4. “Ogilvie (1398) 
15 T Union livitecie Co. v. London Graving 
jaune a ‘5 902) 2 Ch. 557. Refd. Crosslo 
ia. § p. 478; foe v. Smith 
at Watts, ‘Kelson (18 
atts (1883), 25 Ch. D. 559; hw. v. Ootton 
Tigven on 120. Mentd. Barnesv. Loach (1879), 4 Q. B.D 
494; Shubrook v. Tufnell (1882), 46 L. T. 


1094. .|—It is a general psd rule of 
construction that where, if not were said, 
there would be a general applied condition, if there 
is inserted in a document a specific & limited con- 


v. Tes ae tear 


1868), L 
Sieve 


pet ae a. 
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p. Areca: 8 of rule — Implica- 

tion uded by expresa limitation.}—- | medium fillum 

In cone deft. S“tlaimed under two | ROBERTSON (1880 
deeds to P. & N. reapeotively. Inthe | CAN. 

deed to P. the land was described as 


must be 


specifically as stated, so that the land 
deemed to 
to the low water mark, & not ad 


? 


portions of the block. The Gescription 
of the land in the patent was crroneous, 


extend merely 
which was apparent from the other 
tered & 


uae.—COLEMAN ¥. patents & the re unregistered 
0 Cc. P. 609.— plaus, © & had the effect of including 
and to which ltt. had a good title 


derivable from such French title, & 


commencing on the verge of the river q.-—— Erroneous  descript with which possession had gone. In 
Moira at low water mark; & then, | ‘Method of correction expreased. sooner sa action of treapass against the deft. 
after desori the first two courses, ; a patent from the Crown a parcel of pulling down the onite. ’s fence, & 
the third course was stated to be to | land, formin palng part of a large block ey declaration as to his boundaries :— 
the water’s edge of the Na rd Pode originally arr une what is known as | Held: pltf. had failed to prove hie 
water mark, & it soucinee the re hase tle, was granted to the | ownershi ag ee by showing a paper 
owas the winding o oa river to “the dition n fist the nate rhe e reas con- ee or He 8 Le Nee ar te tid Brora 

. atent mus con: | 9». Ls . 5 

Suler limitation amuse be oonateaed the patents of other | 140. L. R. GAN. 
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dition, such specific & limited condition was meant 
to take the place of the general condition.— 
Re C x p. Goas (1886), 3 Morr. 168, C. A. 

1095. -]—An implied covenant in a 
lease for quiet enjoyment, is a true case of implied 
covenant; & the moment you say anything in 
the deed in the nature of an express covenant for 

uiet enjoyment the implied covenant is gone 
(Riepy, L.J.).— He CADOGAN & Hans PLACE 
Estate, Lrp., Fz p. WILLIS (1895), 73 L. T. 387; 
11 T. L. R. 477, C. A. 

1096. .|—It is impossible to write 
into any instrument by implication a provision 
which is inconsistent with the express terms of 
that instrument. Where a mtge. deed contained 
a covenant by the mftgor. that he would not remove 
any of the things thereby granted from the mtged. 
premises which things included machinery then or 
thereafter to be affixed, thereto, without the 
written consent of the mtgee:—Held: persons 
who had subsequently supplied, without notice 
or knowledge of the mtge, trade fixtures to the 
mtgor., had no right to remove the same from the 

remises during the continuance of the security.—- 
(LLIS vy. GLOVER & Hosson, Lrp., [1908] 1 K. B. 
388; 77L. J. K. B. 251; 98 L. T. 110, C. A. 
Annotations :-—Refd. Re Rogerstone Brick & Stone Co., 

Southall v. Wescomb, {1919} 1 Ch. 110. Mentd. He 

Morrison, Jones & uylor, Cookes v. Morrison, Jones & 

Taylor, [1914] 1 Ch. 50. 

1097. -|—When in a lease there is an 
express covenant to erect buildings by a certain 
date, a further continuing covenant to erect these 
buildings cannot be implied from a covenant to 
repair them contained in the same document.— 
STEPHENS v. JUNIOR ARMY & NAvy STORES, LTD., 
[1914] 2 Ch. 516; 84L. J. Ch. 56; 111 L. T. 1055; 
30 T. L. R. 697; 658 Sol. Jo. 8038, C. A. 

1098. Application of rule—Only where implica- 
tion clearly inconsistent with words expressed.|— 
The generality of the maxim Ezpressum facit 
cessare tacitum, rendcrs caution necessary in its 
application. It is not enough that the express 
& the tacit are merely incongruous; it must be 
clear that they cannot reasonably be intended to 
co-exist (FARWELL, L.J.).—LOWE v. Doruina & 
Son, [1906] 2 K. B. 772; 75 lL. J. K. B. 1019; 
95 L. T. 243; 22 T. L. R. 779, CO. A. 

Annotation :-—Reld. Shenstone v. Freeman, [1910] 2 K. B. 84. 

1099. Mortgage—-Covenant for repayment 
out of particular funds—No implication of parol 
contract for repayment.]—L. devised certain lands 
to deft. on trust to sell the same & apply the pro- 
ceeds in payment of debts, etc. Deft. mortgaged 
the lands to pltf. as a security for money lent to 
him. The mtge. deed contained a covenant by 
deft. that he would, out of the moneys which should 
come to his hands as such trustee, from the lands 
comprised in the mortgaged security & the personal 
estate if any of L., pay to pltf. the principal & 
interest :—Held: as there was an express covenant 
by deft. to pay in a qualified manner, no contract 
by parol could be implied for the repayment, & 
consequently an action for money lent would not 
lie.—MATHEW v. BLACKMORE (1857), 1 H. & N. 
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1104 i. General rule.J}—An express 
covonant excludes an rer rei covenant. 
— Tv. BEAVEN (1897), 6 B.C. R. 
457.—CAN. 























oods 
ouschold 





r. Application of rule—Bill o anle.] 
igs fi an assignment by 
of the assignor’s ‘‘ stock-in-trade, 
wares, inerchandise, groceries, 


ure, 
cu property in, upon, or belonging 


762; 26 L. J. Ex. 150; 28 L. T. O. S. 825; 156 
E. R. 1409; eub nom. MATTHEW v. BLACKMORE, 
5 W. R. 363. 

1100. ——- -——— Covenant not to remove 
machinery from mortgaged premises—No right to 
remove fixtures supplied without notice.|—ELLis 
v. GLOVER & Hopson, Lrp., No. 1096, ante. 

1101. ——— ——— Provision for limited indemnity 
in deed of assignment—Implication of larger 
indemnity excluded.]|—-Where the deed of assign- 
ment of an equity of redemption provides for an 
express & limited indemnity, the fuller indemnity 
which might otherwise be implied is excluded.— 
Mitts v. UNITED CounTiEsS BANK, Ltp., [1912] 
1 Ch. 231; 81 L. J. Ch. 210; 105 L. T. 742; 28 
T. L. R. 40, 0. A. 

—— Custom & usages.]|—See Custom & USAGE. 

—— To implied covenants—By use of word 
demise.|—-See LANDLORD & TENANT. 

Under Conveyancing Act, 1881 (c. 41), 
s. 7.|—See LANDLORD & TENANT; MORTGAGE ; 
SALE OF LAND ; SETTLEMENTS. 

—— To general words implied under Con- 
veyancing Act, 1881 (c. 41), s. 6.]—-See LANDLORD 
& TENANT; MORTGAGE; SALE OF LAND ; SETTLE- 
MENTS. 

1102. Exclusion of rule—Where exception to 
existing power.|—-CARDIGAN (EARL) v. ARMITAGE, 
No. 1062, anite. 

1103. In Crown grants.|—-EASTERN ARCHI- 
PELAGO Co. v. R., No. 1079, ante. 

Verba fortius accipiuntur contra proferentem— 
In Crown grants.|—See Sub-sect. 19, B. (c), ante. 

Construction of Crown grants generally.|—Sce 
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SUB-SECT. 21.—EXPRESSIO UNIUS EST EXCLUSIO 
ALTERIUS. 

Expressio facit cessare tacitum.]—See Sub-sect. 
20, ante. 

1104. General rule.j|—A clause in the arts. 
of assocn. of a co. registered under 25 & 26 Vict. c. 
89, provided that in case the whole of the shares 
into which the nominal capital of the co. was 
divided should not be subscribed for or allotted, 
the registered members of the co. for the time 
being should, if the directors should by resolution 
so declare, be & continue associated for the objects 
thereof; & the regulations for the management of 
the co. should be in force & binding on such mem- 
bers in like manner as if the whole of the shares 
into which the nominal capital was divided had 
been subscribed for & allotted & the business of 
the co. might be commenced from that time :— 
Held: until the whole of the capital was subscribed 
for or allotted, or the directors passed a formal 
resolution for continuing the co., the directors had 
no power to made a call, & a call so made could 
not be recovered against a shareholder. 

The proper rule to apply therefore is, not that 
affirmative words will not take away what is in- 
cident of common right, or that words introduced 
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Sect. 3.—Rules of construction: Sub-secis. 21 & 22 } 


for the pod heat of e ng are not to be construed. 
80 as to rain which a fein a corollary from 
the first rule ; but the ordinary rule, that if autho- 
rity is given ex pe ieee 4 though by affirmative words, 
upon a define condition, the expression of that 
condition excludes the doing of the act authorised 
under other circumstances than those so defined ; 
Hepressio unius est exclusio alterius (WILLES, J.).— 
NorrH STAFFORD STEEL, ETC. Co. v. WARD (1868), 
L. R. 8 Exch. 172, Ex. Ch. 

1105. —— j—If there be any one rule of law 
clearer than another as to the construction of all 
statutes & all written instruments it is this; that 
where the legislature or the parties to any instru- 
ment have sph genre authorised one or more parti- 
cular modes of sale or other dealing with property, 
such expressions always exclude any other mode, 
except as Eps ecifically authorised. That appears 
to their Lordships to be a correct exposition of the 
law, & it is substantially eg ing out a principle 
similar to that expressed in the maxim expressio 
unius est exclusio alterius (per OUR.).— BLACK- 
BURN .v. FLAVELLE (1881), 6 rh . Cas. 628; 50 
L. J. P.0.58; 451. T. 62; 13 RB. 67, P. CG. 

1106. Application of rule—Depends upon inten- 
tion of parties.|—There is certainly an axiom of 
law Ewpressio unius est exclusio alterius. But 
that is. not of universal application. It depends 
upon the intention of the parties as it can be dis- 
covered upon the face of the instrument or upon 
the transaction (LORD CAMPBELL, ©.).—-—SAUNDERS 
v. EVANS (1861), 8 H. L. Cas. 721, 81 L. J. Ch. 
238; 656 L. T. 129; 7 Jur. N.S. 1293 ; 9 W. R. 
601; 11 E. R. 611, H. L.; affg. S. CO. sub nom. 
EVANS v. SAUNDERS. (1855), 6 De G. M. & G. 654, 


L. JJ. 
Annotation :—-Mentd. Walker v. Armstrong (1856), 21 Beav. 


1107. Not if leading to inconsistency or 
injustice.|—The maxim Eapressio unius, exclusio 
alterius, is often a valuable servant, but a dangerous 
master to follow in the construction of statutes or 
documents. The ewclusio is often the result of 
inadvertence or accident, & the maxim ought not 
to be applied, when its a s appln. ph a regard to 
the subject-matter to it is to is) 
leads to inconsistency or injustice aera 
OCOLQUHOUN v. Brooks (1888), 21 Q. 

67 L. J. Q. B. 489; 59 L. T. 661; 52 a p. "eas: 
386 W. R. 657; 47. L. R. 404, C. Aw; on appeal 
(1889), 14 App. Cas. 4938, H. L. 
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expiration of each & every term of five 
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alterius ’’ cannot be applied 
to such contract for the purpose of 


“Dexvs ‘AND: ; Ors Troravicuirs. 
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5: Buti Joint Committee, [1904) 2 EK. B. 314; De Beers 
Consolidated Mines v. Howe (1905), 31 
Gramophone & Typewriter v. Santer [1908] 2 K. B. 88; 
American T Co. v. Joyce (1 912), 10 : 
Liverpool Ve Toueen & iors Insce. v. Bennett 

Ocean Soeen Calling. {10181 


‘pheleaie viata 3 es 41: Drummond & 

cag 

A. Mitobell v 0. Heyptian tian Hotels, ti) A 

1329: Comrs jer 
Brooke v. I. 7 Comrs mare., (1918) 1 1 xB 


(1916 1A. 0. 215: 
a \ . Comrs. v. Sansom, {1921} 2 K. 492; xB. 
Viuilionse. 192i}. 1 A.C. 41: dth 


v. th v. Greenwood, 
[1921] 3 K. B. 683; Wankie Collte Oo. v. I. R. Comrs. 
1921 . B. 344; Pool v. Ro 
xc aA o2t) 1 jhe C. 65 : tEeadhteee E 1 
ton Co., [1922] 2 K. B. Sat Alianza Co. i 
Comrs., 19 3} 2K. B. 760. Pickles v. Foulsham (1923), 
1108. ——— Only where instrument contains all 


terms agreed upon.]—Where an agreement on the 

face of it apparently contains all the terms agreed 

upon, it is a strong thing to ask the ct. to imply 

anything further (FARWELL, L.J.).—DEVONALD v. 

RossErR & Sons, [1906] 2 K. B. 128; 76L. J. K.B. 

688; 95 L. T. 282; 22.T. L. R. 682 ; 50 Sol. Jo. 

616, 0. A. 

Annotations :—Mentd, Hulme »v. 'Ferrantt, {1918} 2 B. 
426; Meek v. Port of London Cree (1018) 1 Ch. ais: 
Turpin v. Victoria Palace, [1918] 2 K 
1109. Contract — Not if Peareasis unius in 

one clause only—Charterparties not excepted.|—In 

the construction of a contract the maxim expressio 
unius exclusio alierius is not applicable where 
the expression is found only in one & not in the 
other clauses of the same contract. There is no 
exception in the case of contracts of charterparty. 

—Wavbe & Sons Co., Lirp. v. COCKERLINE & Co. 

(1905), 53 W. R. 420; 217. L. R. 296; 49 Sol. Jo. 

313; 10 Com. Cas. 115, C. A. 

A Calcutta 8.8. Co. v. Weir’ (1910), 79 
1110. 








Lease—Power for tenant to cut trees.] 
—TALBOT v. WoopHousE (1699), 2 Lut. 1471; 


125 E. R. 811. 

1111. Payments specified.]|—WEBB v. 
PLUMMER, No. 1057, ante. 

1112. Mortgages—Fixtures specified.|—By 
the grant of a house all the fixtures pass. Secus, 
where by an enumeration of particular fixtures 
in the conveyance, an intention is shown to exclude 
other fixtures of greater value & importance. 

I think the mention of these fixtures excludes 
those in the foundery, on the principle, Expressio 
unius est exclusio alterius. Why, it may be asked, 
were these particular ones mentioned if the whole 
were intended to pass? Besides, the mention of 
bells & other fixtures of an inferior kind, shows 
that fixtures of greater value & on a larger scale 
were not contemplated (TAUNTON, J.).—HARBE v. 
Horron (1838), 5 B. & Ad. 715; 2 Nev. & M. K. B. 
428; 3L. J. K. B. 41; 110 E. R. 954. 


Annotations ;—Sonsd. Ma ther v. Fraser (1856), 2 K. & J. 
536. Refd. Southport & West Lancashire Ban Co. 
v. ¢. Thompesn ( (1887), 58 L. T. 143; Power v. Wells (1889), 
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1118. ———- Company’s articles of association.|—. 
NortH STAFFORD STEEL, ETC. Oo. v. WARD, 
No. 1104, ante. 

—— Powers.|—See POWERS. 

——— Wills.|—See WILLS. 

1114. Exclusion of rule—In Crown grants.|— 
EASTERN ARCHIPELAGO Co. v. R., No. 1079, ante. 

Verba fortius accipluntur contra proferentem— 
In Crown grants.|—See Sub-sect. 19, B. (c), ante. 

Construction of Crown grants generally.]— See 
CONSTITUTIONAL LAW, Vol. XI., p. 564 et seg. 


- 


SUB-SECT. 22.—EXPRESSIO EORUM QUAE TACITE 
INSUNT NIHIL OPERATUR. 


1115. Statement of rule—Expression of terms 
implied by law has no effect.|—-BorRoUGHES’s CASF 
(1596), 4 Co. Rep. 72 b; 76 E. R. 1048; sub nom. 
BURROUGH v. TAYLOR, Moore, K. B. 404; Cro. 
Eliz. 462 ; sub nom. ANON., Gouldsb. 124. 


Annotation :—Mentd. Hassell ad. Hodgson v. Gowthwaito 
(1744), Willes, 500. 
1116. sl 


—STU 

Hob. 168; 80 B. R. 316; 
yp tehtrrerpt oe Se 880. ss i 
nnotations :— rdivan v. Armitago (1823), 2 B. 
197. Refd. Idle v. mone aoe 2 La, Raym. 1144; 
Bradley v. Peixoto (1797), 3 Ves. 324; Ambatielos v. Anton 
Jurgens Margarine orks, (1923]2A.C.175. Mentd. Foote 
v. Berkley (1664), O. Bridg. 527 ; Sur Le Stat (1675), Freem. 
K. B. 203: (1680), Freem. K. B 0; 





KELEY v. BUTLER (1614), 
sub nom. STEWKLEY v. 


Jones v. Cherney 
(1688), 1 Show. 8; Cudlip v. 
- 143; R. v. Larwood 

win. 29; Ward v. Everard ore 1 Salk. 390: 
vw. Wigg (1701), 1 Ld. Raym. 622 
(1704), 1 Salk. 236; 

yall v. Rowles (1750), 1 Ves. Sen. 348; K. 

(1767), 2 Wils. 332; d. Conolly v. Vernon (1804), 
5 t. 51; Buwrton v. Barclay (1831), 7 Bing. 745: 
London & Westminster Loan & Discount Co. v. 

(1859), 5 Jur. N. 8. 1407; Phillips v. Ball (1859), 6 C. B. 

N.8. 811; Hardwick v. Hardwick (1873), 42 L. J. Ch. 636. 

1117. Application of rule—Confined to words 
superfluous in particular clause.|—-STUKELEY v. 
BuTLER, No. 1116, ante. 

1118. Lease—Reservation to sole use & 
occupation of grantor.|— HAVER v. CLIFTON (1567), 
Ben. & D. 181; 123 E. R. 126; sub nom. HABER 
v. CLIFTON, 1 And. 52; sub nom. HORNEBY v. 
CLIFTON, 3 Dyer, 264 b. 


Annotations :-—Refd. Stukeley v. Butler (1614), Hob. 168. 
Mentd. Wilson v. Armourer (1671), T, Raym. 207 ; CudH 
v. Rundall (1691), 12 Mod. p. 14; Idle v. Cooke (1705), 
2 Ld. Ra 


Spencer v. Durant 





ym. 1144; Cooper v. Stuart (1889), 14 App. Cas. 








1119. Proviso for re-entry on non- 
payment of rent lawfully demanded—Right to 
re-enter without demand.!—Upon a lease reserving 
rent pees quarterly, with a proviso that if the 
rent be in arrear 21 days next after day of payment 
being lawfully demanded, the lessor may re-enter. 
Five quarters being in arrear, & no sufficient dis- 
tress on the premises :—Held: the lessor might 
re-enter without a demand. 

I think there was no necessity for a demand of 
the rent on the premises. The right to re-enter 
grows out of the stipulation of the parties. A 
demand is necessary as a consequence of land, & 
there was the same necessity for a demand before 
the statute whether the lease contained the words 
lawfully demanded or not. Therefore the maxim 
applies expressio corum Sa tacite insunt nihil 
operatur (DAMPIER, J.).—Dok d. SCHOLEFIELD v. 
ALEXANDER (1814), 2 M. & S. 525; 105 EH. R. 477. 


Annotations :—Refd. Doe d. Shrewsb v. Wilson (1822), 
5B. & Ald. 368. Mentd. Mavor v. Gracie (1823), { Bin 


1120. —-—— Absolute grant of trees—kxpress 
power.to cut & carry away—lImplied power to do 


so not restricted.]—STUKELBHY v. BUTLER, No. 1116, 


ante. 

1121.* Covenant to distrain.|—A covenant to 
distrain is idle, for a man may distrain of common 
right.—SwWYNERTON v. Mitus (1617), 1 Brownl. 
178; 128 BH. R. 740. 

1122, ——— Continuing grant of right of drainage 
—With express power to make pits for repairs— 
Implied power to do so not restricted.)|—A. & B. 
being severally seised of parcels of woody ground, 
& B. having other lands adjoining to his woody 
ground, & intending to make a colliery under his 

ound, A. granted to B. his heirs & assigns, libert 
or him, his heirs & assigns, to carry up a soug: 
or drain through A.’s..woody ground into B.’s 
woody ground, & also liberty for B. his heirs & 
assigns, to make two little sough pits in A.’s woody 
ground, for the more easy & safe carrying up the 
tail of the sough, one of which was to be covered 
in a8 soon as conveniently might be after making 
the sough, & the other to be kept open for examin- 
ing the sough so long as was necessary for that 
purpose :—-Held: by the grant to B. his heirs, 
etc., of the liberty of making the sough in A.’s 
land, the liberty of making sough pits at any time 
afterwards, while the object of the grant remained, 
being necessary for the purpose of repairing the 
sough, passed as incident thereto; the liberty of 
making new sough pits for necessary repairs of 
the sough, after the two original sough pits had 
been covered in by mutual consent, was not con- 
trolled by the special liberty given for making 
such original sough pits, the uses of which were 





_limited by the grant; it appearing upon the face 


of it that the grant of the sough was intended to 
have continuing operation while any coals in B.’s 
woody ground & adjoining lands remained to be 
gotten.— Hopason v. FIELD (1806), 7 East, 613; 
3 Smith, K. B. 538; 103 H. R. 238. 


cit gah :—Apld. Cardigan v. Armitage (1823), 2 B. & C. 


1123. ———- Grant of land—-Reservation of 
minerals to grantor & his heir—General right of 
assigns not restricted.|—CarDIGAN (EARL) vw. 
ARMITAGE, No. 1062, ante. 

1124. ——— Mortgage—Covenant by mortgagors 
to pay expenses.|——A mtge. deed for £3,000 con- 
tained a power of sale leasing to secure the 
principal & all expenses, with interest. There 
was also a covenant to pay principal & interest, 
& all expenses, with interest on the amount of 
them :—Held: not a security for an uncertain 
& indefinite amount under Stamp Act, 1815 (c. 184), 
sched. part 1, & that a £9 stamp was sufficient. 

The mtgee. here would have been in no worse 
situation if the deed had contained no stipulation 
for the expenses; & cxpressio illorum quae tacite 
wnsunt nihil operatur (ALDERSON, J.).—Dor d. 
Sorvuron v. SNArTH (1832), 8 Bing. 146; 1 Moo. & 
S. 230; 131 E. R. 356. 


Annotations :—Refd, Wroughton v. Turtle (1843), 1 Dow. & 
L. 473. Moentd. Wills v. Moott (1834 Tyr. 726; Doe 
d. Jarman v. Larder (1836), 2 186; Doe d. Merceron 
v. Bragg (1838), 8 Ad. & i. 620; Barkor v. Smark (1841), 
71M - 590; Parker v. Smart (1841), H. & W. 85; 

v. Rotherham (1846), 15 M. & W. 39; Suffield v, 

I. H. Comrs., [1908] 1 K. B. 865, 

1125. Deed by way of security— Reservation 
of equity of redemption.]—I take the general rule 
of law to be that where the purpose of a deed is 
security merely, the reservation of the equity of 
redemption will not alter the right (TURNER, L.J.). 
5 Jur. N. S. 809, L. JJ.; on appeal, sub nom. 
His v. Parker (1861), 4 L. T. 746, H. L. 

Whether additional stamp duty necessitated by 
express clause.|—-Sce REVENUE. 





300 : 
Sect. ae of construction: Sub-sects. 23, 24 
SUB-SECT. 23.—MALA GRAMMATICA NON VITIAT 


CHARTEM. 
See Sect. 5, sub-sect. 1, post. 
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Sup-sEcr. 24.—B#JnctTion, SUPPLY AND TRANS- 
POSITION OF WORDS, CLAUSES, ETC. 
See Sect.4, sub-sect. 2, post. 
oe 


me 
we 
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i SuB-sEcT. 25.—SEVERAL INSTRUMENTS. 

Contemporaneous execution of deeds, sée Part I., 
Sect. 5, sub-sect. 8. 

1126. Whether construed as one deed—General 
rule.]}—The question, whether several deeds are 
part of the same transaction, or are separate & 
distinct transactions, depends on the surrounding 
circumstances, & not simply upon the fact whether 
the deeds are, or are not, by express reference 
grafted into or connected with each: other.— 
HARMAN v. RICHARDS (1852), 10 Hare, 81; 22 
L. J. Ch. 10866; 68 E. R. 847. 

Annotations :—Mentd. Carter v. Hind (1853), 22 L. T. O. 8. 

116; Holmes v. Penney (1856), 3 K. & J. 90; Ite Johnson, 


Golden v. Gillam (1881), 20 Ch. D. 389; Geisse v. Taylor 
& Hartland, Weston, Claimant (1905), 93 L. I’. 534. 


1127. -]— HEATHER v. O’NEIL, No. 672, ante. 
1128. ——— Instruments carrying out same 
transaction.]—CHEEK v. LISLH (VI couNT) (1673), 
Cas. temp. Finch, 98; Freem. Ch. 302, 303; 
Freem. K. B. 302; 23 EB. R. 53. 
aioli :-—~Mentd. Feversham v. Watson (1677), Freem. 
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DEEDS AND OTHER INSTRUMENTS. 


1129. .|—The doctrine as to contem}- 
oraneous documents rest on this, that when 
ocuments are actually contemporaneous, that is, 

two deeds executed at the same moment, a very 

common case, & within so short an interval that 
having regard to the nature of the transaction 
the ct. comes to the conclusion that the series of 
deeds represents a single transaction between the 
same parties, it is then that they are all treated 
as one deed (JESSEL, M.R.).—SMITH v. CHADWICK 

(1882), 20 Ch. D. 27; 511. J. Ch. 597; 46 L. T. 

702; 30 W. R. 661, C. A.; on appeal (1884), 

9 App. Cas. 187, H. L. 

Annotations :—-Retd. Moore v. Explosives Co. (1887), 56 
L. J. oF B. 235; Andrews v. Mockford (1896), 73 L. T. 
726. Mentd. Bellairs v. Tucker (1884), 1 Q; B. D. 562; 
Hdgington ©. Fitzmaurice (1885), 29 Ch. D. 459; Hughes 
v. Twisden (1886), 55 L. J. Ch. 481; Smith v. Reed (1886), 
ZT. L. R. 442; Re London & Leeds Bank, Ex p. Carling, 
Carling v. London & Leeds Bank (1887), 56 L. J. Ch. 321 ; 
Capel v. Sim’s Ships Compositions Co. (1888), 57 L. J. Ch. 
713; Arnison v. Smith (1889), 41 Ch. D. 348; Derry v. 
Peek (1889), 14 App. Cas. 337; Glaster v. Rolls (1889), 
42 Ch. D. 436; Angus v. Clifford, (1891] 2 Ch. 449; 
Knox v. Hayman (1892), 67 L. T. 137; 

Coal Consumers Assocn., Karberg’s Case (1892), 6 
700; McKeown v. Boudard-Peveril Gear Co. (1896), 
65 L. J. Ch. 735; Greenwood v. Leather Shod Wheel Co., 
debe 1 Ch. 4213: Cackott v. Keswick, [1902] 2 Ch. 456; 

roome v. Speak, [1903] 1 Ch. 586; Calthorpe v. Trech- 

mann (1905), 75 L. J. Ch. 90; Nash v. Calthorpe, [1905] 
2 Ch. 237; Macleay v. Tait, [1906] A. C. 24; Shepheard 
vw. Bray, [1906] 2 Ch. 235; Pearson v. Dublin Corpn., 
[1907] A. C. 351; Tackey v. McBain, [1912] A. C. 186. 


11380. Deed & fine—Two instruments 
forming one assurance.|—-A lessor conveyed by 
deed indented & inrolled, & by a fine, the demised 
lands to his lessee & others, & their heirs, to the 
use of them & their heirs, to the intent that a 
common recovery should be had against them to 
the use of a third person & his heirs :—Held: the 
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PART IIl. SECT. 8, SUB-SECT. 25. 


1128 i. Whether construed as one deed 
—Instruments carrying out same trans- 
action.)|—The declaration set. out that 
the pltf. was assignee of a mtgc. made 
by one A. to l., containing a powor of 
sale, under which he eold to deft. for 
less than the mtge. money, & deft. 
covenanted that in case any chancory 
proceedings arising out of the sale 
payable by pitf., deft. would pay any 
costs or charges incurred by pltf. by 
reason of such chancery Pie ae Ss: 
that afterwards R. filed a bill, to which 
pitf. & deft. were made partics, wheore- 
upon the sale was set aside, pltf. being 
ordered to pay his own costs of defence, 
etc.; & these costs pitf. claimed to 
recover. Deft. sot out two agree- 
ments between himself & deft., of the 
same date, which he alleged formed part 
of «ne transaction & constituted the 
salo, By the firat the pitf. agreed to 

and to deft. for £400, 250 to 

be paid down, & forfeited on non- 
payment of the balance within a 
month ; a deed to be given on payment 
in full. By the second it was agrecd 
that if the pltf. should fail to make the 
balance of his mtge. money from A., 
deft. covenanted as above. The plca 
then stated the bill in chancery, & the 
sctting aside the sale: that afterwards 
R. paid the money & interest to 
Itf., who ve up to him all his 
terest in the land; & that in the 
chancery suit cach party was ordered 
to pay his own costs; that pitf. never 
completed the sale, or gave deft. any 

e; & that the consideration for 
deft.’s covenant failed, & his agree- 
ment was done away with by the 
decreo :—Held: the plea showed no 
ground for absolving deft. from his 
express covenant, which was inde- 
pendent of pltf.’s covenant to give 

he deed, & he was liable to pay pltf.’s 
costs inourred to his own r., not 
merely costes given inst him in 
favour of other p @8.--EVANS Ww. 
TURLEY (1864), 23 U. CG R. 2832. 


—CAN. 

1128 ii. -}—The declaration 
enereue that dofts. sold & pltf. bought 
14,000 bushels of barley at a certain 
price, to be delivered to pltf., when 
called for, on board a certain vessel, 
to be paid for on getting a receipt ; 
that piltf. then paid deft. 8200 on 
accuunt, & called for delivery—assign- 
ing, as a breach, the non-dcelivery. 
The ovidence of the contract consisted 
of a writing purporting to be a receipt, 
dated Sept. 29, 1868, signed by defts., 
for $200, which was therein stated to 
havo been paid ‘‘as part margin ’”’ 
ona cerKo of barley sold by defts. to 

ltf., to be delivered when called for, 
to be paid for on getting the receipt 
of the captain of the vessel; & also 
another writing signed by both parties 
at the same time, but before the 
receipt was signed, & of the samo date, 
& being a® memorandum of the sale 
of the baricy in quesnons from which 
it appeared that the barley was to be 
delivered on the following Thursday, 
that the ‘‘ margin ’’ to be paid was 
$1,000, & that the residue ($800) was 
to bo paid by pltf. on the samo day 
that the $200 was paid :—Held: 
the two writings must be read as 
incorporated the one with the other, 
& that the true contract was to be 
deduced from reading both together.— 
PHIPPEN v. HYLAND (1869), 19 C. P. 
416.—CAN, 

1128 iii. -}—A lease of land 
for 25 years containing a covenant by 
tho lossee not to assign without leavo, 
was oxecuted contemporancously with 
an agreemont by the lesace to purchase 














‘from the lessor a building on the land, 


which agreement contained a covenant 
by the lessee to pay the purchase 
money bea instalments & to insure, & 
gave the leasor the right to cancel the 
agreement ‘‘ upon breach of any of the 
covenants herein contained.’’ The 
only reference to the agreement in 
the lease was contained in a proviso 


| date,’’ 


the exccution of an agreement of even 
etc. The lessee sub-let the 
premises for ten years, & did not pay 
the instaiments of purchase money 
under the agreement, or insure. Tho 
action was to cancel the agreement, 
lease & sub-lease for such breaches. 
The sub-lessee sct up in his defence 
that the lease & sub-lease were regis- 
tered & that the agreement was not :— 
ileld: the agreement & its covenants 
were independent of the lease & its 
covenants.—GRIFFITHS v. CANONICA 
(1896), 5 B. C. KR. 67.—CAN. 


1128 iv. ——.}—When two or 
more deeds or instruments act upon the 
one & same subject-matter they ought 
to be considered & construed as one & 
the same instrument, & each is to be 
made auxiliary to the other, to come 
at the true sense & meaning of the 
whoie.—ATKINSON wv. PILLSWORTH 
(1787), 1 fide: Parl. Kep. 449; Vern. 
& Scr, 16 - R. 


1128 v. --—-An eldest son, 
on succceding to the estate of his 
father, granted, in 1814, bonds of 
rovision to his mother, & sisters, on 
he narrative of onerous causes, of his 
father having been prevented by 
death from doing so, & of love & 
favour; thereafter the mother, 
1817, executed a deed, of the nature 
of a deed of settlement, comm cy ine to 
tho son certain rights & predates g hat 
the bonds of 1814 were granted ‘‘ on 
condition that I should execute the 
deed underwritten ’’: & no reduction 
of this deed was brought :—Held: 
meer as (eg not formally exccuted till 
1817, it was to be held as connected 
with the bonds jin 1814, so as to be 
pa he of one agreement, & subsequent 
eeds made by the mother, not 
onerous, were reducible in so far as 
they were inconsistent with, 
expressed or imported a revocation 
or alteration of the first deed 
STEWART v. STEWART (1842), 1 B 
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**the first month’s rent to be paid on | So. App. 796.—SCOT. 
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term was merged & extinct until the recovery 
suffered; but after the recovery, the uses would 
be guided by the bargain & sale, & the term & 
rent revived.—FERRERS v. FERMOR (1622), Cro. 
Jac. 648; 79 E. R. 554. 


Annotation :-—Mentd. Doe d. Atkyns v. Horde (1777), 2 
Cowp. 689. - 


1181. —— §s— -—_ ——. ]—__ LEICESTER’S 
(EARL) CASE (1675), 1 Vent. 278; 86 E. R. 186. 
Annotations :—Refd. Fitzgerald v. Faneonberge (1729), 

Fitz-G. 207; awkins v. Kemp (1803), 3 Kast, 410. 

Mentd. Whelan v. Palmer (1888), 39 Ch. D. 648. 

1132. —— —— ——.]— MORLEY v. JONES 
(1698), Show. Parl. Cas. 140; 1 EH. R. 96, H. L.; 
affg. S. C. sub nom. JoNES v. Mor ey (1697), 1 
Ld. Raym. 287. 

113838. ——- -——- ——— -———..—-FLEETWOOD vv. 
TEMPLEMAN (1740), Barn. Ch. 187; 2 Atk. 79; 


27 KE. R. 607, L. C 
}—Although it be a 














1134, 
maxim in law, that there shall be no saving out 
of a deed, or a record, by any collateral deed or 
record, & that no deed or record, shall be construed, 
or ruled by any thing, except itself; yet in cases 
of common assurance, as fines, recoveries, & 
feoffments, another instrument may, by the 
agreement of the parties, lead their uses & create 
savings, limitations & conditions (ALEXANDER, 
C.B.).—DaAvigrs v. Busy (1824), M‘Cle. & Yo. 58; 
148 HK. R. 324. 


Annotations :-—Refd. Doe d. Brunc v. Martyn (1828), & 
re C. 497. Mentd. Alexander v. Mills (1870), 6 Ch. App. 
nm. 


1135. —— Deed recovery & fine.|—Crom- 
WEL’S (LORD) CASE, CROMWET, (LORD) t. ANDREWS 
(1601), 2 Co. Rep. 69 b; Jenk. 252; Moore, K. B. 
471; 76 KE. R. 574. 

Annotations :—Refd. Drury’s Case (1608), 6 Co. agp 73 8; 
Adeson v. Otway (1677), Freem. K. B. 227; Jonos v. 
Morley (1697), 12 Mod. Rop. 159; Doe d. Odiarne v. 
Whitehead (1759), 2 Burr. 704; Davies v. Bush (1824), 
M’Cle. & Yd. 158; Doe d. Brune v. Martyn (1828), 7 
L. J. O. S. K. B. 60. Mentd. Harvy v. Thomas (1591), 

Cro. Eliz. 216; Fraunces’s Case (1609), 8 Co. Rep. 89 b; 

Bowlex’s Case (1615), 11 Co. Rep. 79 b; . vw. Zakar 

(1615), 3 Bulst. 88; Allen ». Wedgewood rere 3 Bulst. 

168; Havergil v. Hare (1616), 3 Bulst. 250; Katon v, 

Butter (1628), W. Jo, 180; Smith v. Farnaby (1668), 

Cart. 52; Dixon v. Harrison (1669), Vaugh. 36; Davies 

v. Kempe (1676), Cart. 2; Ratcliffe’s Case (1719), 1 Stra. 

267; Roe d. Wrangham v. eae (1771), 3 Wils. 274; 

Clifford v. Turrell (1845), 14 L. J. Ch. 390; Crofts v. 

Middjeton (1856), 8 De G. M. & G. 192; Gilbertson v. 

Aa he eae a &€ H.& N. 453; Berkeley Peerage (1861), 


1136. Deed & recovery.|—If there be 
@ parish & a vill within the parish of the same 
name, & a recovery is suffered of lands in the vill, 
& in the deed to lead the uses the parish is not 
named, yet, as they make but one conveyance, 
the lands in the parish do pass.—ADDISON v. 
OTWAY pede 2 Mod. Rep. 233; 86 E. R. 1044. 

e 











sry annua :—Mentd. Rigdon v. Hedges (1698), 12 Mod. Hep. 
11387. Lease, release & fine.]—Deeds 








of lease & release, & a fine levied in pursuance by 
tenant in tail discontinue remainders in tail. 

The intention of the parties here plainly was to 
bar the estate tail, & remainders & that was a 
lawful intention. The whole of the uses in the 
release were meant by the parties to arise out of 
the fine, & they had no idea that it would do with- 
out it. The lease, release & fine were intended 
altogether to fulfil the B arsed intention (LORD 
MANSFIELD, C.J.).— DoE d. ODIARNE v. WHITEHEAD 
(1758), 2 Keny. 346; 2 Burr. 704; 96 E. R. 1205. 


Annotations :-—Refd. T li v. Marsh (1825), 3 Bing. : 
Monlt v. Massey (1830), 1 B. & Ad. B36. ) ne: 2) 


1188. ———_ ——— Marriage settlement & memo- 
randum signed by husband.|—A settlement will 
control a writing cxecuted after, but the parties 


refusing to execute the settlement without it, they | of that liberty, & licence. 


must be construed _as one entire agreement, & 
both consistent.—TYRRELL v. Hopp (1748), 2 
Atk. 558; 26 E. R. 785. 

Annotations -—Refd. Blacklow v. Laws (1842), 2 Hare, 40. 


entd. Shaw v. Jakeman (1803), 4 Kast, 201; Dye v. 
Dye & Beloe (1883), 47 J. P. 520. 


1139. Marriage settlement followed 
by second settlement.|——Re GuNDRY, MILLIS v. 
Miuzs, [1898] 2 Ch. 504; 67 L. J. Ch. 641; 79 
L. T. 488; 47 W. R. 187. 

1140. Absolute conveyance & cove- 
nant for redemption—Executed at same time.|— 
Where there was an absolute conveyance & a 
covenant for redemption by @ separate instrument, 
executed at the same time:—ZHeld: the two 
instruments must be taken together & constitute 
@ common mtge.—WILLIAMS v. OWEN (1839), 
10 Sim. 386; 9 L. J. Ch. 70; 3 Jur. 1186; 59 
E. ae 664; on appeal (1840), 5 My. & Or. 308, 
L. O. 

Annotations :—Reld. Newton v. Chorlton (1863), 2 Drew. 338 ; 
Farebrother ». Wodehouse (1858), 23 Beav. 18; Gosaip 
vw. Wright (1863), 2 New Rep. 152; Forbes v. Jackson 
1882), 19 Ch. D. 615. Mentd. Aldcorson v. White (1857), 
0. T. 0.8. 206; Drew v. Lockett (1863), 32 Beav. 499 ; 
Dawson vr. Bank of Whitehaven (1877), 4 Ch. D. 639; 
Nicholas v. Nidley, [1904] 1 Ch. 192. 

1141. ——-—- Though bearing date of four 
consecutive days.|—Four deeds, though bearing 
date on four consecutive days, held to be 
necessarily connected together, & to form one 
transaction.—ForD v. STUART (1852), 15 Beav. 
493; 21 L. J. Ch. 514; 51 KE. R. 629. 


Annotations :--Mentd. Kelson v. Keleon (1853), 10 Hare, $85 ; 
Clarke v. Wright (1861), 7 Jur. N.S. 1032. 


1142. -.|—By a deed of 1815, estates 
were settled upon the husband for life, remainder 
to the wife for life, remainder to the right heirs of 
the survivor of them; & there was a joint power 
of revocation & new appointment to the husbanc 
& wife. By an indenture of June 30, 1817, the 
husband & wife revoked the uses of the last deed 
& appointed to such uses as the husband alone 
should appoint. By a deed poll of July 1, 1817. 
the husband re-settled the estates to such uses as 
he & his wife should jointly appoint, &, subject 
thereto, to the use of himself for life, remainder 
to his wife for life, remainder to their son W. ir 
fee; & by an indenture dated July 2, 1817, the 
husband & wife, under their joint power containec 
in the deed pool of the previous day, mortgagec. 
the premises. In a contest between W. & a pur- 
chaser from the husband, who survived his wife :— 
Held: the deed poll of July 1, 1817, was not a 
voluntary deed, alterations in the deed of July 2 
showing to the satisfaction of the ct. that the three 
deeds formed but one transaction.—WHITBREAL 
v. SMITH (1854), 3 De G. M. & G. 7273; 2 Eq. Rep. 
377; 23 L. J. Ch. 611; 23 L. T. 0.8.2; 18 Jur. 
475; 2W.R.177; 48 E. R. 286, L.C. & L. JJ. 
Annotations :-—Mentd. Sharshaw v. Gibbs pipas ), Kay. 333: 

Heatber v. O’Neil (1858), 2 De G. & J. 399. 

11438. Absolute licence to use patent— 
Contemporaneous deed restraining exercise.]/— 
Declaration by assignee of a patent for improve- 
ments in machinery, for its infringement by deft., 
by making, selling & counterfeiting the patented 
machines. Plea, that the patentee died intestate 
while the patent was vested in him; that his 
administrator granted by deed to S. & A., & to 
such persons as they should from time to time 
license, empower, or authorise, exclusive liberty 
& license to make, use & vend the invention 
throughout England & Wales, Berwick-upon- 
Tweed, Scotland & Ireland; that S. & A. granted 
& assigned to deft., the exclusive liberty & licence ; 
& that the alleged infringement was an exercise 
Replication, that, . by 
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Sect. 3 —Rules of construction: Sub-sect.25. Sect. 4: 
Sub-sect. 1.] 


a certain other deed of the same date as the deed 
of licence to S. & A. It was ed that S. & A. 
should not manufacture machines, under or by 
virtue of the licence, for sale out of Great Britain 
& Ireland. Of all which deft. before the granting 
& assignment of the licence by S. & A., to him, 
had notice. Averment of breaches by deft. 
by manufacturing the patented machines in Eng- 
land for sale out of England :—Z ae the replica- 
tion was bad, as the licence to S. & A. the 
contemporaneous deed were not to be read as one 
deed, & therefore the absolute terms of the former 
were not qualified oy ee covenants in the latter.— 
SCHLUMBERGER v: LISTER (1860), 2 H. & E. 870; 
80 L. J. Q. B. 83 3L. T. 549; 6 Jur. N.S. 1336; 
9W. RR. 188; 121 E. R. 320. 


Srct. 4.—ADMISSION OF EXTRINSIC 
EVIDENCE. 


SuB-stor. 1.—To sHow INTENTION OF 
PARTIES. 


Admission of evidence of custom & usage.|— 
See Custom & USAGES. 

1144. Evidence inadmissible.|—A husband in his 
lifetime gave a bond in trust t> secure to his 
wife £400 in case she survived ; parol evidence to 
show it was intended at the time of lieu of dower & 
that the wife acknowledged it to be so cannot be 
allowed, being within the Stat. of Frauds.— 
TINNEY v. TINNEY (1743), 3 Atk. 8; 26 HK. BR. 807, 


» O, 

"4145. ——.|—-DoRAN v. Ross (1789), 3 Bro. 
O. O. 27; 1 Ves. 57; 29 EK. R. 388, L. C. 

1146. —-— .J—Ewvidence to prove the intention 
of the parties to a settlement refused.—BRYDGES 








ant 





PART III. SECT. 4, SUB-SECT. 1. 


1144 i. HKvidence sradesvesole) 08 
@® motion for an injunction to restrain 4, 
& mortgagee from selling certain mort- | ° 
gaged jon for’ of which he had taken 
eb on for breach 
ed in.a mortgag 
Oo eriaae evidence was tendered 
to saloy ox the nature of the transaction : 
—Held: in the absence of fraud such 
evidence was not admissible to inter- 
ret the deeds, & that by strict 
nterpretation it must be ie that 
the advance was made as 
MEISKIN. 2%. MIKLEJOHN (1870), 2 


sale :——-He 


1899) 


ey Vv. 
ment, A. 





roa 
the signatures, 


or" 


Memorandum, 


‘was for the purpose of shutting out 





Se eeeampaaatnnemmetamine tmneearenaeemetinantanentaremmmemennraiadiinemammecemamene’ 


am Sh as a on @ mtge. by coniltional 
oral evidence for the 
ose of ascertaining the intention 
he parties to the deeds was not 
admi rrenir ag —RALKISHEN D48S v. LEGGE | 
L. R. 22 
iy “and, vos 583 4 C. W ® N. 153.— | 
| 


agreed to 
of ground, bounded on the north by a 
dividing lot from T.’s holding. 
At the oorner of the agreement, under 
was the foll 
signed with B.’s initials : 


Derps anp Orxer INSTRUMENTS. _ & > 


vy. Onanpos (Ducuzss) (1794), 2 Ves. 417; 86 
BE. R. 702, L. C. ; affd. sub nom. CHANDOS (DUCHESS) 
v. BRYDGEsS (LADY) (1795), 7 Bro. Parl. Cas. 505, 
enotations : re) 1795), 3 Ves. 595 ; 
“Gs e. Holford ( (798), 3. 3 Wes, 65 O Hacmn Bod oO yglander 
(is085, 8 3 en. & B. 


ores 1814 
haaces e, Andrew (18 1855), 26 £0. % 8.30; Grant 
v. Bridger (1868), L. R. 3 Hq. 347. 

1147, .|—By the ey of law, independent 
of the statute, parol evidence cannot be received 
to contradict a written agreement. To admit it 
for the purpose of proving that the written instru- 
ment does not contain the real agreement nou 
be the same as receiving it for every deel 
hat aes 
that the rule of law was adopted. Though the 
written instrument does not contain the terms it 
must in contemplation of law be taken to contain 
the agreement, as furnishing better evidence than 
any parol can supply (Stn WILLIAM GRANT, M.R.). 
aac v. HEARN (1802), 7 Ves. 211; 32 

R. 86. 


ae 





—Refd. Squire a ng Sarr 1 My. = OF: 
Wisher 1888), 3 enry 


wath 
Smith 1890) 39 Sol. 0. 559: scowior v. Sugden cfs 
85 L. J. Forgione v. Tere: lt 
Montd. ele ig ree 1818), 3 Swan. ae Flight 
Gray (1857), 3 C. B. N.S. 320; May »v. Platt, {1900} 1 Ch. 


616; Thompson v. 0) ia (1907 1 Ch. 550; Craddock 

v. Hunt, [1923] 2 Ch. 1 

1148. J|—A. cuted a release to B., in 
which, after mentioning certain sums she ex- 
pressed that she had agreed to release B. from those 
sums, & of & from all or any other sum or sums of 
money, thereby secured :—Held: no extrinsic 
evidence could be admitted to explain the intention 
of A. as to the release.—BUTCHER v. BUTCHER 
Ce ae 1 — & P.N. R. 113; 127 H. R. 401. 
——If a written contract for the sale 
of sosds speci: es no time for delivering them, in an. 
nelion for not delivering them, it is not competent 
for deft. to give parol evidence that it was a con- 
| dition of sale that the goods should ve taken away 


appear on the 
though both 
parties may have contemplated an 


ent. Parol evidence is inad- 
to explain ene. geome of the 














face of the agreement, 


emplo 


| tract to do so does not 
missible 


ce 149; L. R. | parties “in making 8 ent.—- 
ae v. SCAIFE Beas, 3N. N. Ti o R. 
By a Ww written agroe- 1144 vill. -}—While parties to a 





deed may be allowed to prove a clerical 
error, they will not be allowed to prove 
intention for the purpore of affecting 
the construction of the say gage tL 
BRITISH INSURANCE Co. TUNNOCK 
& FRASER oe 3 Macph. (Ct. of 


let to B. a slip 


owing 


8. 0. R. 59 AUS. 


4144 li. ———.}—Parol evidence can- 
not be received that a dood ae 
in ita terms was intended only a 
security.~-GILMOUR v. HAYES (1844), 
8 O. 8. *§31.—CAN. 


1144 iil, ———, 
ascertain the in 
must look to the writing alone, & no 
to the statement of the parties them- 
selves or their witnesses.—OnIT NARAIN 
v. MAHRSHUR BUX SINGH (1868), Agra. 
F. B. 52.—IND. 


1144 iv. ——~.}—A deed of sale of 
land for value was accompanied b = 


The cts., in order to 
ntion of the parties 


| 
| 


Tho little angle at the arene c d, opposite 
to T.’s, to be added to th 

little angle was at ines south side, a 
’s road. The lease executed 
pursuance of the agreement, stated the 
ot to be bounded, on the north by & 
road dividing lot ‘trora T.’s hol 

& referred to & mee which erroneo 
doscribed T.’s as a straight sly 
instead of a curve, & did not contain 
the memorandum : foot of the 
agreemont :—Held : arol evidence 
was not admissible to show that it 
was intended that the angle should be 
excluded from the lease.—GRaY v. 
eee (1862), 18 I. Ch. Rw 717.— 





eed of agreement between the 
for purchase back by the vendor of the ° scien vi. ———.}—Evidence is not ad- 
land on payment him of mon e to prove that the meaning of 
to the vendee on « future date fixed, | theparticstoanagreement was different 
he 4 were followed by transfer | from what it appears to be by the 
onsession - to © deo & his written terms of such ent, taken 
recelpt of the profite. The vendor did in their usual &-.ordinary sense.— 
not exercise nis re-purchase ; NEWPORT v. Paar Serene (LESS), 

after : yoara years gave. notice 1 Nfid. L. R 373.—NFLD. 

of hia intention rought 1144 vii. -}~—The ct. will not infer 
suit to enforce his ap ight of redemp- | an agreement to employ where @ con- 


Sess.) 1.—SCOT. 


1144 ix. Evidence of state- 
ments made by he parties at the time 
of that cod into a written agreement or 
thereafter is not admissible to explain 
the meaning of words used in such 








ps ia es ment or the intention of 
—BURGER v. SCHEARTZ 
trey 94 3. C. 650.8. AF. 
entity. States, tM 
V. E 
(1855), C. R. 2 A. C, 230; pS Gr. 370; 879 ; 
es 9 Moo. P, C. C. 413.—OAN, 


Evidence admissible.]—H 


ILLOCK 
v. FREE & SALTER (1863), 5 All. 655. 
—CAN. 


collateral evi- 
a ehow that not- 





iasibie fo 
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immediately.—GREAVES v. ASHLIN (1813), 3 
pres aie 2 Man. & G. 549. 
“Beta Beart pe Ford pan Moar 86) fan, ol goe: 
enecke pi beo), 10 CO. B. 212; Harnor v. 

Graves Sta 1855), 3W.R 

1150. -}|—In caine to this conclusion, I 
have been bound to exclude all parole evidence 
of intention. The effect of a grant must be learnt 
from the deed itself; &, in construing it, the 
policy of the law does not permit a reference to 
extrinsic facts (LEACH, .-C.).—STEWART Uv. 
Stuart, Sruart & STREET v. STHWART (1823), as 
reported in 1 L. J. O. S, Ch. 61. 








1151. -]—On motion to set aside a warrant 
of attorney, on the und of its amounting to a 
charging of the benefice, contrary to 13 Eliz. c. 20, 


s. 1, the ct. will are aval out of the warrant ; 
therefore, affidavits dehors the instrument cannot 
be read to show what was the intention of the 
parties.—BisHop v. Hatcu (1840), 7 Dowl. 763; 
4 Jur. 318. 

1152. ———.]—-A written contract for the sale of 
hops for 78s. sufficiently shows that the payment 
is to be on delivery, & in an action for non-delivery 
evidence is not admissible on the part of pltf. to 
show that it was the intention of the parties that 

Itf. should have six months’ credit.—Forp v. 

ATES (1841), 2 Man. & G. 549; Drinkwater, 109 ; 
2 Scott, N. R. 645; 10 L. J.C. Pp, 117; 1383 HK. R. 
866. 

Annotations :—Consd. Lockett v. Nicklin (1848), 2 Exch. 93. 
Refd. Spartali v. Bonocke (1850), 10 C. B. 212; Muttyloll 
Seal v. Pent (i 853), 5 Moo. Ind. App. 328; Brown .. 
Byrne (1854), 18 Jur. 700; Humfrey v Dalo  (1858),, 5 
Jur. N. 8. 1 1s Field v. ere hey oe 
Howard v. Sheward (1866), 1 
1153. -]|—SHORE v. Wizson, “No. 688, ante. 
1154. -.|—You cannot explain the contents 

of a written document by evidence of what the 
arties said or intended at the time, if not contained 

in the writing itself (Dr. LUSHINGTON).—THE 

Guascow Packet (1844), 2 Wm. Rob. 306; 3 











a of Cases, 107; 3 L. T. O. S. 263; 8 Jur. 
1155. .|—The intention of the parties to 


the instrument is to be the criterion ; but that is 
in gencral to be ascertained from the ‘words of the 
instrument. We may indeem look at the circum- 
stances which occurred at the time, in order to 
understand what the parties were about; but 
when, as here, a bond has an id has an express meéaning in 


ore WELDON (1895), 1N. B. Eq. | a IN. B. Eq. 
ga 181.—CAN. 





-}+~BOARDMAN ¥v. HANDLEY 
(1899), 4 Terr. L. ha 267 .—-CAN. 

é: EE Par ft. can show by oral 
evidence that the real intention of the 
parties to the agreement has not been 
correctly expressed in the written 
document.—VISHVANATH ATMARAM 2. 
ey NARAYAN (1864), 1 Bom. 262.— 


children ; 


L 
conveyed by 








h. ——.]-- 
Bom. 704. —IND. 
k. —— For erent be tus 


——~When sufficient to j relie, ae 
tty.}—-A widow sual "relel “tn A 
, sealed, ay leet 


= sum of $14,477.95, 





con 
her son Ww, 


nate = an pon setting u 
at vehis ae. hic 


‘Cc. L. R. 


as to one-half of the amount trans- oO. 
ferred, intended to create a trust in 
favour of another son, A., 
& the ct. being satisfied of 
the truthfulness of such evidence ro- 
fused the relief asked, & di 
bill with costa.—K_ ERR v. READ (1876), 
23 Gr. 525.—CAN. 


—— .}—Propert 

form. Pltf. so a ipod son ue 
show 

evidence that it waain 4 


forced. —Bow 
(1891), 20 8. O1 R. 175. —CAN. 
m. —_—— ——.)—Direct evi- 
dence of intention ey 
written tract is pe 
action at law under an equitable plea 
sarah which, if proved, would 


the words which it contains, we are not to admit 
any evidence to diminish or enlarge its meaning 
(COLERIDGE, J.).—LONDON ASSURANCB Co. v. BoLD 
(1844) 6 Q, B. 514; 14L.3.Q.B.50; 4L.T. 0.8. 
112 ; 8 Jur. 1118; 115 E. R. 192. 
Annotations :—Retd. Montefiore v. Lloyd (1863), 15 C. B. N.S. 
Mentd. Mills v. Alderbury Union (1849), 3 Exch. 690. 
1156. ———.]—Where a written agreement had 
been entered into, to perform a certain specified 
service for a specified reward, such agreement not 
being alleged to be fraudulent, or to have been 
cancelled by mutual consent, the ct. refused to 
interpret the agreement with reference to verbal 
contemporaneous conditions.—THE REPULSE (1845), 
2 Wm. Rob. 396; 4 Notes of Cases, 141; 7L.T 
225; 9 Jur. 738. 


‘Annotations :—Refd. The nar] W 1856), 3 Wm. Rob. 1443 


08; Th ] 
ane NEP AEG. ggg) 8: 308) To Waverly 
1157. te }Somuicios v. Kemp (1848), 8 
Exch. 105; 18 L. J. Ex. 836; sub nom. PRoTHR- 


LIKOs v. KEMP, 12 L. T. O. S. "909. 
‘Annotation :—Refd. Macdonald v. Longbottom (1860), 6 
Jur. N. 8. 724. 

1158. j—In construing a contract or con- 
veyance, the ct. cannot, where the terms are clear, 
look to extrinsic circumstances to discover the 
intention of the parties, but can look only at those 
terms, & (if necessary, by reason of any ambiguity) 
to the nature of the thing conveyed, or the subject 
of the contract; & they are bound by the con- 
struction thus arrived at, even although it plainly 
appears from the facts that it is contrary to the 
intention of the parties are Coat & Ry. 
Co. v. WiuitAMs (1854), 24 L. T. O. S. 116; 8 


158. 

1159. -]—On a question of construction of a 
deed, parol evidence is inadmissible to show the 
intention of the parties thereto.—PALMER v. 
NEWELL (1855), 20 Beav. 32; 24 L. J. Ch. 424; 25 
L. T. 0.8. 41; 1 Jur. N.S. 924; 3 W. BR. 333; 52 
E. R. 514 ; affd. (1856), 8 De G. "M. & G. 74, L. JJ. 


Annotations —Retd Re "183. fifen Settlmt., Dobell v, 
Dutton (1899), A. W. R. 183 td. Charles v. Burke 
(1888), 43 Ch. 223,n.3 Re Brace, Welch v. Colt eeu) 
2 Cb. 671; Re vail Rawlings v. Hall (1903), 19 T. L 


1160. ———.]—GRAHAM v. STEWART (1855), 26 
L. T. O. S. 29, H. L. 

1161. .|—Evidence to prove the intention 
or circumstances with or under which re-settle- 
ments were executed is inadmissible after the death 
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emacs 





-}—In an action 
on a contract for the purchase & sale 
of goods on a certain day deft. pleaded 
that the contract was a wagering con- 
tract; that the parties never intended 
to give or take delivery of the cotton, 
& that the contract was therefore 
vold :—Held: oral evidence was ad- 
missible to prove the defence set up by 
deft.—ANUPCHAND pkey Po: v, 
arol | CHAMPS! UGEROCHAND (1888), I. L. R. 
in reality 6 ae 12 Bom. 585.—IND. 
the trust ..-—-_ = 
v. ates 


his wife & 


smissed the 


——,.]—-Parol evi- 
dence is admissible to support an 
equitable replication alleging that a 
d on which Hey relies, Dif by 
mistake expressed in language eren 
from the understanding & agreement 
of the parties to it.—GRAHAM vv, 
NFLD. (1868), 5 Nfid. L. R. 251.— 


arties to a 
in an 


** stan 

W.'’s boo be sutfic to Justify reformation of 

intended to give ae ee “t nereby 4 the contract in equity.—MOKEAN »v Uncertainty baited 
it to him & release him aby give DaLHousig LumBreR Co. (1910), 40 " election. }—I }—Lands being reset tled, 
in ect thereof.”” W. Teabaequedtl N. B. R. teas: —OAN. a 500 was charged for yo 

went into a somewhat hazardous busi- ——, }—~ Parol evidence a deed reciti ythe states 
neas, & afterwards, i pd cal at p always pute wen ita day rl wore charged with £1,000 for them 
mare Po aga ag Merit inativaten Reto the transactio under a previous settlement which 


ore or loaa, 
official roe fois claiming money for 
W.’s creditors, the ct. allowed paro 
evidence to be given, showing that such 


| &s 

: 

| 

| 
RAMABAI SAHEB | 
WARDHAN v. BABAJI (1891), L L. H 405 ae trust sews 
, though absolute in form, was, E 


8. O. R. 


& that the 
pra h absolute in ae Sees 
Mi (2821), “68 De Le. R. 34; 


really c. da the lands se 82,000. 
Those children claimed both sums :-~ 
Held: nota con for election between 
the deeda, but a meré misrecital ; bp 
the real fitention. if it had been to 
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Sect. fs Admission of extrinsic evidence: Sub-sects. 


of the settlor, one of the parties interested, & the 
execution of the uses under the last deed.—-W ALKER 
v. ARMSTRONG (1856), 21 Beav. 284; 25 L. J. Ch. 
402; 27L. T.0.8.10; 2 Jur. N.S. 221; 4 W.R. 
280; 52 E. R. 868; on appeal, 8 De G. M. & G. 


631, L. JJ. 
Annotations :—Reld. Re Hayes, Turnbull v. Hayes, [1901] 2 
Ch. 529. Mentd. Cowper v. Mantell (No. 1), Cooper v. 
Mantell (No. 1) (1856), 22 Beav. 223; A.-G. v. Cambridge 
Consumers Gas Co. (1868), L. R. 6 Eq. 282; Bonhote v. 
1 Ch. 742; Rake v Hooper vedi 83 


L. T. 669 ton’s Settlmt., Walton v. Peirson, [1922] 
2 Ch. 509 


1162. .J—A bill filed, praying the rectifica- 
tion of a settlement, but leaving it ambiguous 
whether the case was to be treated as one of the 
construction or of the reformation of the settle- 
ment :—Held: regarding the case as one of con- 
struction. No evidence of the intention of the 
parties to the instrument was admissible, but only 
that which showed their position, the state of the 
settled funds, & the rights & interests of the parties 
in them.—BRADFORD (EARL) v. ROMNEY (EARL) 
(1862), 30 Beav. 431; 81 L. J. Ch. 497; 6 L. T. 
208; 8 Jur. N. S. 403; 10 W. R. 414; 54 E. R. 
950. . 

Annotationa :-—Refd. Harris v. Eeppersl (1867), L. R.5 Eq.1; 
Clark v. Girdwood (1877), 7 Ch. D. 9. 


1168. »}—Pltf. entered the service of defts. 
under a memorandum in writing, as follows: 
‘Apr. 13, 1871. I hereby agrec to accept the 
situation as foreman of the works of Messrs. Roe & 
Co., & to do all that lays in my power to serve 
them faithfully, & promote the welfare of the firm, 
on my receiving a salary of £2 per week, & house to 
live in from Apr. 19, 1871’? :—Held: a weekly 
hiring from Apr. 19, 1871; & evidence of a 
conversation at the time of signing the contract, 
tending to show that a hiring for a year was 
‘intended, was not admissible-—LKvans v. ROE 
(1872), L. R. 7 C0. P. 188; 26 L. T. 70. 

Annotation :—Mentd. Chichester v. Sheldon (1823), Turn. & 
. 248. 


1164. .]—What the intentions of pltfs. were, 
what they thought or believed, or what conversa- 
tions took place, scem to me to be utterly in- 
admissible when once we have got a written 
document, & have got the facts which were existing 
at the time when that written document was 
entered into (JAmEs, L.J.).—-MCCLEAN v. KENNARD 
(1874), 9 Ch. App. 336; 43 L. J. Ch. 823; 30 L. T. 
186; 22 W. R. 882, L. JJ. 

1165. ——.]—MARSIIALL v. BERRIDGE, No. 981, 
ante. 
1166. ———.]—-Goods were insured by an open 

licy ‘‘ at and from’’ T. to L. The policy con- 
Fginod these clauses: ‘‘ beginning the adventure 
upon the said goods . . . from the loading there- 


Henderson, (18951 
‘ ; Rew 














ch £2,500, besides only £1,000. 
should have been roved by parol 
evidence.—RuBY v. Foot & BEAMISH, 
{1817} Beat. 681.——IR. 


, To prove document ta not 
Sraudulent. Where the only arerenee 


ird party, evidence is admissible 
to oxplain fre deaument & to show that 
the intention of the parties was not: 
fraudulent. -—— RapLoFF vw. HEIDEN- 
REICH, [1910) O. F. S. 110.—8. AF. , 

8. ——— As against a non-parly 

the deed. }—A. by a deed purporting to 
be a deed of absolute sale, conveyed 
certain property The deed was 


was erent 





& the risk of 


-—Held: the 
pe At es or thelr statementa 
{ a third 


parti ATTUR 
pel d be admitted as against 


N 
Mad. 1 85.—IND. 


party to prove that their intention 
from that which their | 
written deed expressed & was intended | 
by them to express.—MALUK CHAND 

SURMA wv. KARLU CHANDRA SURMA 

(1868), B. L. R. Sup. Vol. 399; 5 
Vv. R. 76.—IND. 


t—-—— To show whole instrument 
not the contract.}—~—The law is 
notwithstanding a paper writ 
purports to be a contract may 

uced, it is still competent to the ct. 
to find, upon sufficient evidence, that 
this wri is not really the contract ; 

groundless defence does 

o2 to = me Geet not eee bares rue iteelf, ong it 
, claimed a of pre- | 8 caution in acting on it.— 
acts of the UDODALUR RvUTHNA MUDALI v. KuUN- 

ARUMUGA MUDALI (1872), 7 


Drrps AND OrsER INSTRUMENTS. 


of’?; shipments held covered... from’ 
November 1 to December 31, 258.; & the follow- 
aa warranty was written in the margin of the 
policy: ‘‘in as many voyages as may be required 
until 31/12/94.’> Goods were loaded on Dec. 81, 
1894, & the tae ig sailed on Jan. 1, 1895, was 
totally lost with her cargo. In an action by the 
assured against the underwriters :—Held : evidence 
to the effect that from the description of the note 
on the slip it was meant that the ship was to sail 
before Dec. 31, 1894, was not admissible.—JOHNSON 
Co., Lrp. v. BRYANT (1896), 1 Com. Cas. 363. 


1167. .|—A widow, being about to marry 
her deceased husband’s brother, executed a settle- 
ment by which her real estate was conveyed to 
trustees to hold to her use in fee ‘* until the intended 
marriage”? & ‘‘from & after the solemnisation 
of the intended marriage.’’ She shortly after- 
wards went through the form of marriage with her 
deceased husband's brother, & subsequently died 
intestate :—Held: the words ‘ solemnisation of 
marriage ’’ could be construed only as meaning 
a valid marriage, & that extrinsic evidence was not 
admissible to show that this was not the intention 
of the parties.—NEALE v. NEALE (1898), 79 L. T. 
629; 15 T. L. R. 20, C. A. 

1168. .|—LOVELL & CHRISTMAS, LTD. v. 
WALL, No. 579, ante. 

1169. |—By the 20th art. of the Treaty 
of Union made between England & Scotland in 
1707, ‘‘ all heritable offices ... and offices for 
life’? were ‘‘ reserved to the owners thereof as 
rights of property in the same manner as they are 
now enjoyed by the laws of Scotland, notwith- 
standing this treaty.”’ 

Resp. held the office of Usher of the White Rod 
within the Kingdom of Scotland, which was 
admitted to be an office within the art. of the treaty 
& in right of such office claimed fees from the 
recipients from the Crown of honours, titles, & 
dignities of the United Kingdom, by virtue of 
certain patents & charters of the Scottish Kings, & 
statutes of the Scottish Parliament before the 
Treaty of Union :—Held: the art. of the treaty 
being in itself unambiguous, the fact that fees 
have been paid in respect of post Union titles for 
150 years was not admissible in evidence to 
explain the meaning of the article.—Lorp 
ADVOCATE v. WALKER TRUSTEES,: [1912] A. C. 95; 
106 L. T. 194; 28 T. L. R. 101, H. L. 

1170. ———.]—Wh:ere you have a contract, which 
has a plain natural meaning, & which is not im- 
peached upon the ground of common mistake or 
upon the ground of fraud, & misrepresentation, it is 
not permissible to alter its effect according to the 
intention of one of the two contracting parties, or 
to a duce evidence in order to show such an 
intention (KENNEDY, L.J.).—RELIANCE MARINE 
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a. -+—-When a conveyance 
has been duly executed & registered 
by a competent person, it requires 
strong & clear evidence to justify a 
ct. in holding that the parties did not 
intend that any legal effect should be 
given to it. It needs to be proved 
that both parties had it in their minds 
that the deed should be a mere sham, 
& in order to establish the proof, it 


that 
’ needs to be shown for what ose 
which | other than the ostensible one the deed 
D was executed.—RANGA AYYAR 0». 


SRINIVASA AYYANGAR (1897), I. L. BR. 
21 Mad. 56.—IND. 








b. -}~Parol evidence is 
admisaible to prove that a written 
document which purports to be a 

ntract was not intended by the 


co 
oan to be a contract.—ROBERTS v. 
URRIE (1911), T. P. D. 386.—S8. AF. - 
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"NSURANCE Co. v. DuDER, [1913] 1 K. B. 265; 81 
. J. K. B. 870; 106 L. T. 986; 28 T. L. R. 469; 
7 Com. Cas. 227; 12 Asp. M. L. C. 223, C. A. 

Annotations :—Consd. Janson v. Poole (1915), 84 L. J. K. B 


. . Norwich Union Fire Soe. v. Colonial 
Mutual hey ieee. (1922), 128 L. T. 121. 
1171. ——_— Document unambiguous.]—Parol 


yvidence that the demise of a room does not include 
he external walls is not admissible where the 
locument itself is unambiguous. 

Having arrived at what I think to be the true 
sonstruction of the agreement, I am of opinion 
‘hat no evidence to contradict it was admissible 
Evsn, J.).—GoOLDFOOT v. WELCH, [1914] 1 Ch. 218 ; 
33 L. J. Ch. 860. 

Annbianon :—Refd. Phelps v. London Corpn., [1916] 2 Ch. 


1172. Evidence admissible—Rectification of deeds 
—No written instructions for preparation.|—JIn 
suits for the rectification of deeds, where no written 
nstructions were given by the parties preparator 
.o the prepardtion of the deeds, parol evidence will 
ose received as to the intention of the parties.— 
4ACKERSTEEN v. LACKERSTEEN (1860), 30 L. J. Ch. 
>; 3L. T. 581; 6 Jur. N.S. 1111. 

1178. As to nature of transaction—Absolute 
sonveyance—Whether security for money.|—An 
bsolute conveyance decrzed to be only a security 
mn parol evidence; it being clear on the written 
avidence, & the accounts of the parties, that the 
agreement was not what the deed purported it to 
aa ile v. JEE (1793), 4 Bro. C. C. 472; 29 


4nnotations :—Consd. Leman vr. Whitlcy (1828), 4 Russ. 
423. Mentd. Clay v. Willis (1823), 1 L. J. O.S. K. B. 144. 


1174. -—— -—— Relationship of mortgagor & 
nortgagee.|—-MuTTyYLoLL SEAL v. ANNUNDOCH- 
JNDER SANDLE (1849), 5 Moo. Ind. App. 72; 18 


a. R. 822, P. C. 
1175. -—Where applt. had de- 


rosited with resp. bank his title-deeds to certain 
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property in order to secure a cash credit, & after- 
wards executed an absolute conveyance thereof to 
the bank in pursuance of an agreement recited 
therein to the effect that the price paid should be 
by deducting £400 from the amount due :—Held : 
although collateral evidence was admissible to 
show that notwithstanding the plain terms of the 
deed the rélationship of mtgor. & mtgee. still 
subsisted between the parties, yet in this case it 
was wholly insufficient to overcome the presump- 
tion that the deed of conveyance truly stated the 
transaction. 

Now, undoubtedly, the terms of the conveyance 
may be qualified by collateral evidence; but in 
order to set aside the arrangement which the 
parties have assented to by executing & receiving 
the deed, very cogent evidence is required in a 
case like the present When there is simply a 
conveyance & nothing more, the terms upon which 
the conveyance is made not being apparent from 
the deed itself, collateral evidence may easily be 
admitted to supply the considerations for which 
the parties interchanged such a deed; but where 
in the deed itself the reasons for making it, & the 
considerations for which it is granted, are fully & 
clearly expressed, the collateral evidence must be 
strong enough two evercome the presumption that 
the parties in making the deed had truly set forth 
the causes which led to its execution (per Our.).— 
BARTON v. BANK OF NEW SOUTH WALES (1890), 
15 App. Cas. 379, P. C. 


SusB-seEcr. 2.—To VARY OR CONTRADICT TERMS. 


Admission of evidence of custom & usages. See 
Custom & USAGES. 

1176. Evidence inadmissible.|—SUFFOLK (EARL) 
v. GREENVILL, No. 577, ante. 


ere ca ee RENEE 


PART III. SECT. 4, SUB-SECT. 2. to vary the character of a deed.— the mtge. decd is inadmissiblo in 


1176 i. Evidence inadmissible.}—-The | FRASER v. PooioT (1879), 4 S. C. R. | ovidence.—Mor 


eclaration & adiission of a party 515.—-CAN. 


alling the character of surviving partner 1176 vi. -——.]}—Extrinsic evidence of 1176 xiv. 


AN vw. Mirru_ BIBEE 
(1876), I. L. lt. 2 Calc. 58.—IND. 


-}—Evidence cannot be 





> administrator, & also of another | monuments & actual boundary marks admitted to prove a contemporancous 
yarty as heir of a person through | is inadmissible to control the deed.— | oral stipulation varying ad to, or 


whom defts. claimed ti 
xy pltf. in evidence :—Held: such 105.—CAN. 
twimissions went to contradict the 
arms Of a deed between the parties 


i, -——— 


1176 vii. ‘ 
vho made the admissions & should be | (1887), 14 O. R, 412.— 


}—-BURY v. MURRAY | renewable at the former rent at the 
- 77.——CAN. expiration of the period fixed thereby, 
./-Verbal evidence as {| having been granted, it appeared that 





~ejected.—-MALONEY v. PURDON (1847), 1176 viii. ———. 
v Kerr, 515.—CAN. (1894), 24 38.C. R 
1176 ii. -}-~In 1857 a patent 1176 ix. 





}—BEA 


le, were offered | GrASETT v. CARTER (1883), 108. C. R. | subtracting from, the terms of a written 


Te UL Re ib seen 
ARIDAR - L. KR. 5 Cale. : 
v. MERNER | 4 °C, L. R. 419.-—IND. 


M 
CAN. 
1176 xv. }~—A registered lease, 





saued for “‘ the north-westerly quarter ’’ | to boundaries is not admissible where | the lessors were entitled to a 6 annas 


yf a 200-acro lot, the side lines of Yan referred to 


is not in deed.— share only instead of to the whole 


vhich ran N. 45° W., & S. 45° E. (or owiae ©. HENRY (1902), 10 B. C. R. property eased, It was alleged by 


20rth-west & south-east); & in 1859 | 919, 
nother patent was issued for “ the . 
S.E. 3 of the N.W. 4” of the same lot : 1176 x. 





./~Parol evidence cannot 
—Held : assignments to the respective | be introduced to vary the terms of the | ¢gact 


he lessee that it was then verbally 
arranged that the rent should be re- 
duced in proportion, & the lessee in 
did pay the rent during the term 


ratentces by the original purchaser | Written document.—Gui0U v. THIBEAU | in proportion to tho interest of the 


‘rom the Crown of the N.W. 4 of the | (1904), 36 N. S. R. 542.—CAN. lessors, On the expiration of the 
ot could not a resorted to to aid in 1176 xi. ———.}—NI™mMMONSv. GILBERT | term, he sued for specific performance 
nterpreting the patent.—-Davis v. (1907), 6 W. L. R. 531.—CAN. of the contract, as modified, for a 
McPHERSON (1873), 33 U. C. R. 376.— 1176 xii }~Durry v. Mata renewal of the lease of the 6 annas :— 
3AN. gon & MODONA, 1013), 13 EL a Held: evidenco of the parol variation 

1176 iii, ———-.]—Pltf. claimed under | 53% AN. NALD ( )» 7 a4 tt. | of the contract was not admissible.— 


deed from C. of a parcel of land 
“escribed by metes & bounds, which 





DWARKA NATH CHATTOPADHYA 0, 


Unless mistake is pleaded.) | BHOGOBAN PANDA (1880), 7 C. L. R. 


C. 
oft a small strip at the south end of the | —-Where parties to an agreement have | 577.—IND. 


ot uncovered :—Held: evidence of | deliberately put their agreemént into 1176 xvi. 





.]— Tho question 


what took place between the parties | formal & written terms, so that the ct. aml : 
when C. afterwards conveyed the small | can infer an intention that it should Pee toe "the Gale pucchaner bE 





itrip to deft., & as to deft.’s possession { contain the whole agreement, then overnment er is & 

hereunder, & the acquiescence therein | parol testimony to contradict directly cement b away of w Sr Eauet ne 

»~ the person through whom pitf. an express term of the written agree- | decided on the oxpressed toxins of the 

vlaimed, was properly rejected.— | ment is not admissible in evidence, | contract itself, & parol evidence is not 

3TLLEN 0. HaYNES (1873), 33 U. C. R. | unless some question of mistake is | admissible to vary or contradict those 

ae on raised.-BIBLE v. CROASDALE (1915), | terms.—JUGGERNATH SEW Bux v. RAM 
v. 


1877), 28 C. P. 26.—CAN. CAN. 
1176 v. ——.]— Parol testimony 1176 xili. 





An oral agreement 1176 xvil. 


-}—Forsytu v. Borie | 8 W. W. R. 497; 24 D. L. R. 763.— | Dyan (1883), I. L. R. 9 Calo. 791.--- 





-}--CowasJI RvuTTonsyi 


“aught not to be admitted as evidence | in direct SGnteaventon & defeasance of | LimBooWwALLA v. BURJORII RustTomy1 


J.—VOL. XVII. 


x 
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Sect. aa of cxtrinsic evidence: Sub- 
8 e e 
1177. ——-.]—Parol evidence shall not be 
admitted to contradict an agreement in writing. — 
Merges v. ANSELL (1771), 8 Wils. 275; 95 E. R. 
1058. 
Pym v 


Annotations :-—Consd. . Campbell (1856), 25 25 L. z: Q. B. 
277. Retd. Powell v. Haraunds (1810) Cuff 
0. Penn 1813) 2M. & 8.21; Greaves asi Saige g 

pee. oe (1814), 1 Price, 1 148; Sree e: 


Camp. ; 
divert nieid Tica, dv. Hongbotton is80\ 8 Jus I? 
We cat, MOL bourn v. Ewart (1793), 6 Term Rep. 381 

1178. ——.]—JACKSON ¥v. CaToR (1800), 6 
Ves. 688; 81 E. R. 806. = - 





A nnotations :—Mentd. Swaine be 08 8 
L. J. cb: 399 ; oe v. *pasbor “a80), 1b 
Mo v. Cooke (1887), 95 Ch. 
REM EO instrument jae, Vv. * Whiteman’ caso a8 
1179. i weer it v. HEARN, No. 1147, 
ante. 
’ 1180, ——.]—SmiTH v. Dok d. JERSEY, No. 724, 
anle. 
1181. ———.]—Daviks v. BusnH, No. 1134, ante. 
1182. 





aaees parol evidence offered was 
properly rejected. It was not intended to explain 
any thing which could be called a latent ambiguity, 
but obviously to contradict the simple meaning 
of the words used in the agreement (BAYLEY, J.).— 
HUGHES ». pitta (1825), 4 B. & “A 187; 6 


Dow. & a ae B. 219; 3 Dow. & it .C. 124 : 
3h. J.0.8.K.B ~179; 107 BH. R. 1029. 
11838. -——,] Evidence may be offered to ex- 


lain, though not to contradict a fine—DENN d. 
Bot ULKELEY v. WILFORD (1826). 2 C. & P. 173; 
8 Dow. & Ry. K. B. 549; 4. J.0.8. K. B, 295. 

1184. —— ——.]—Promissor note on the face of it 

ayable on demand. Evidence, that at the time 
it was made, the parties agreed it should not be 
payable until the payee gave up possession of 
certain premises; held to be inadmissible.— 
MOSELEY 1. HANFORD (1830), 6 Man. & Ry. K. B. 
607; L. & Welsb. 176; 8 L. J. O.S. K. B. 261. 

1185. .J—lf there be a contract which has 
been reduced into writing, verbal evidence is not 
allowed to be given of what passed between the 
parties, either before the written instrument was 
made, or during the time that it was in a state of 
preparation, so as to add to or subtract from or 
in any manner to vary or qualify the written 
contract (LORD DENMAN, C.J.).—Goss v. NUGENT 
(LORD) eae 5 B. & Ad. 58; 2 Nev. & M. K. B. 
Sa el eee 

— Ow Vv. 7 naon . n 

Annotatio Pontifex v. Ween a. D, 349; Giraud 


1845) 
v. itichmond (1846), . 835 5? are v. Rosedale 
& Ferryhill Iron Co. (1873), "L. BR. 8 ‘Kxch: 305; Stewart v. 





Lepore (1888), I. L. R. 12 Bom. 
1176 xviii. ———.]}-——-Where a written I. Ch. R 
acknowledgment ‘bears a date which 
has bee tered, oral evidence to 
rove the date * beer er pg ie 


ULAMALI MIYABHAI 1176 xxii, —— 
MAHOMADBHAL i901), dé L. R. 26 ‘Bom. 


Mina purported to be made by B., 


should be maintained as an ornament. 
1h 88. vw. ernae (1863), 15 


» ————.}-—EAGAN 0. WARREN 
(1880), U Nad. L. R. 40.—NFLD. 


-}—Where a contract 
has beon reduced into writi 


Eddowes, Hudson v. Stewart (874 


L. R. 9 oO. P. $11 
conden ve. Graves (1 Hy O18) L. R. 


fet 234 ¢ Morre 
Williams o 


Studd & Millington On. 6 . Mow 
Empires (1915} 3 K. B. 243 * Morris ei . haron, 1918} A.C 
orth v. comes, | 19191 1 Oh, Oh. 378 Mentd. Alexande 
Gardner (1835), 1 Salacwer v. Grabhan 
1836), 6 Ad. & Kl, 61; Palsier s temple (1836), 1 Har. 4 
. 102: 8 v. Dawber (1839), 10 Ad. & El. 67 
». Lynn (1840), 6 M. & W. 109; aon te oh 
Dock & Ry. »v. Bevmer pen 220), § Exch. 
Dewhurst (1851) G. 587; Notie's, Ward (566) 
L. B 1 Exch. iy? 0 ‘Opis, Vane (1867), L 
ung v. rues (18 an Lae 1) L, He $ Rotel v. 
Sets Hartley v. Hymans, 


Haynes (t615), i 
3 K ny Bright a benttats n’s v. Nortt 
Geatatn Oachins Toa Oo., (1923] A. C 


1186. ——-.]—COLiMo v. Pa No. 1573, post. 


1187. ——.]—Assumpsit upon a guarantee, 
even by deft. to pltf. in 1833, for goods to be 
urnished to J. Breach, delivery of goods to the 
amount of £90 9s. 1ld., & non-payment by deft. 
The plea alleged a subsequent agreement between 
J. & pltf. & deft. & others, embodied in the follow- 
ing note: ‘' 1836, we jointly & severally promiso 
to pay to Messrs. J. M‘Clure & Son, or order, the 
sum of £44 4s. 1ld., which is to constitute a dis- 
charge in full, for a debt of £90 98. 11d. due by J. 
to Messrs. M‘Clure & Son.” Signed by deft. & 
J. & four others, & delivered to plti., & received by 
him. Upon the trial pltf. pro osed to prove by 
parol, that at the time he took this note it was 
expressly agreed that he was still to be at liberty 
to sue deft. upon his guarantee :—Held: this 
evidence was rightly ee —McCLURE vw. 
FRASER (1840), 9 L. J. Q. B 

1188. -|—In an oe Ae a charterparty, 
“‘ owner of the 

pi Ann,”’ etc., it is not competent to give parol 

ence that B. acted not as owner, but as agent 

for the real owner in making the eae er 
HUMBLE v. HUNTER (1848), 12 Q. 810; 17 
L. J. Q. B. 350; 11 L. T. 0. S. 265 ; 1S Jer. 1021 5 
116 BE. R. 885. 
Annotations —roned. Killick v. Price & Lingfield 8.8. Co. 

(1896), 12 T. R. 263. Apprvd. Formby v. Formby 

1910), 102 L. t tis. eo Dunlop Pneumatic ire 


Jo. v. Selfridge, [1915] A Eckley Argonau 
1 ]2K. B. 247. . Rederiak 


altz v. je 
13st) 16 655 ; Wak 





862), 1H. & 
Menta. * Muttyloll Seal v. Dent (1853), 8 Moo. Ind. 
A 2p. 328; British Waggon Co. v. Lea (1880), 5 Q. B. D. 
Tolhurst v. Associated Portland Cement Manu- 
feat tars (1900), Associated Po ee Coment Manufac- 

turers (1900) v. Tolhurst, [1902] 2 K. B. 660. 

1189. J|—By a mats in writing ago 
between R., hereinafter called the propri rietor, & 
pe » it was agreed that pltfs. should build two 

ouses for the “ proprietor,’ that the *‘‘ Pro- 
prietor ’’ should pay them the agreed price, & that 
all work & materials brought upon the ground 





was intended to be part of the sale & 
pure urchase, although not expressed in 
he conveyance.— HUGHES & HAMILTON 
vw. GORDON (1819), 1 Bi 287.—SCOT. 


1176 xxv. ——.}—Eyidence of parol 
representations made at a sale, & not 
indorsed poe transfer deeds, is not 


» Verbal adiniaaible to vary the a.——~ 


138. ND. evidence will not be eigen , except : 
rexux, ——-.}--Biaxge. Manni | {9,ostablleh fraud, of what, passed | (1980), 15.0. 4u0-—-B. AF, 
xx. cue eA plot of ground wa +| was mado or during the timo it was ina | contract has been entered ae the ct. 


176 
acmied with a covenant by the lessor 
hat the poet should enjoy vistas 
trees ag on the 


(1854), 4 fd. =. 


1176 xxiii, —— 
1176 


lease by & 
one videnoe waa not adinissiblo to prove th 
that the contract was that the 


state of preparation, so as to ad 
cagett from or in any manner vary 
WBE ?. 
R. 


-}—-M 
: pitta 26 N. Z. L. R.563.—N.Z,. 


ferring he letters t 0 ap 

but not specifying what 
unoertain to incorporate the lette 

cannot be used in eviden 

explain the contract by showing what | 18.— 


will allow evidence to explain that 
contract, so far as such evidence rH 
consistent with the written contract 
itself, but will not allow ihc ecg “ 
vary ‘such written contract.—VAN 
WESTHUIZEN ¥. VELENSKI (1898), 16 
8. ©. 237.~—-8. AF. 

1176 xxvii. ———.]}—Where there is a 

be Fra contract complete on the face 

teary is eae it, parol Nagios cog pe admitted 
rs, 


contradict ts terms.— 
ence to Gus ‘Spioias (1914), er} N. L. R. 


d to, 


WINGFIELD 
51 .«~-NFLD. 


ALFROY 0. Ray- 


pont gas re- 
ing treaty, 


a ‘ Ata ‘ e : 
ty ae Sos 5 ee, a a Ps 


Part TIT —LwrmareeraTion o¥ Dzeps AND Non-TEsTAMENTARY INSTRUMENTS. 307° 


thould ‘‘at once become the property of the 
xroprietor.”” The “ proprietor’? was referred to 
hroughout the contract, which was signed he 


. after the words ‘‘ ed by the rietor *? :-— 
arol ie la not admissible to prove 


Told + 

contract was made by R., an agent for 
mn magne mine eee al, for the purpose of charg- 
ng the princip uch as such evidence 


would S eediee the written contract.—FORMBY 

SROTHERS v. ForMBY (1910), 102 L. T. 116; 54 

Jol. Jo. 269, O. A. 

dnnotations ions -—-Mentd. Rederiakt. Argonaut v. Hani. [1918] 
2K. B. 247; Drughorn v. Rederiakt. Trans-Atlantic, 

[1919] A. C. 203. 
pet further, AGENCY, Vol. I., p. 637, Nos. 2591 
eb seq 

1190. —— As distinct from evidence to show no 
agreement.|—In an action on an agreement of sale, 
pltf. produced an agreement signed by deft. Deft. 
gave evidence that pltf. & deft., having negotiated 
as to the purchase, agreed on the terms, & it was 
arranged that they & a third person, A., should 
meet, when, if A. approved of the property, they 
would make a bargain on these terms. At the 
meeting pltf. did not attend till A. had gone. It 
was then arranged that pltf. & deft. should draw 
up & sign a memorandum of an agreement of sale, 
but that it should not be a bargain until A., on 
being consulted, approved. A. did not ap rove. 
The jury were directed to find for deft. if satisfied 
that it was arranged that the writing should be no 
agreement until A. approved :—Held: this was a 
right direction. 

The parties may not vary a written agreement ; 
but they may show that they never came to an 
agreement at all, & that the signed paper was never 
intended to be the record of the terms of the agree- 
ment (CROMPTON, J.).—-PyM v. CAMPBELL (1856), 
6H. & B. 370; 25 L. J. Q. B. 277; 2 Jur. N.S. 
641; 4 W. R. 528 ; 119 BE. R. 903; sub nom. Pim 
v. CAMPBELL, 27 L. T. se S. 122. 
Annotations :—Consd, Furness v. Meek (1857), 27 2 J. 
Wallis v. etl ee 110. B. 


34; 8. Bars indiey 
Lacey v4, 0. P33 578; Yo toh. 3 
Pattle v, Hornlbrook, {18 iis) . ue 


Harrop (188i) 
3 Sw. & Tr. 282; Rogers v. Hadley t1863) 
68), L. R. 


Refd. W ake 
Smith (1863), 3 ) 
2H. & Guardhouse v. Blackburn (18 1 
P, & D. 109; "dnovor v. Kirkman (1875), 33 L. T. 672. 
1191. ——-.]—-Deft., at the request of M., signed 
the following order, which M. also signed : ts Insert 
my advertisements for one year in Hotson’s, 
pitt.’ s, local time-tables, ‘‘ The Great| Northern,”’ 
etc. Charge ge insertion to be ten shillings each 
monthly boo Pitf.’s time-tables consisted of 
separate books, published monthly, one for each 
of the seven railways. M. was not employed by 
pitf. to obtain orders for him, but upon such orders 
as he Sahat 5 Provaed they were approved of 
by pltf. & the rtisements inserted, the latter 
allowed him a commission. M. brought deft.’s 
order to pitf., who approved of it, & allowed M. his 
commission, &, having inserted. the advertisements 
for one year in ‘each of the seven books, brought his 
on to recover from deft. 70s. per ‘month. At 
the trial it was pro to ask deft. what represen- 
tations M. had e to him to induce him to enter 
into the written contract; the defence being 
that deft. was liable only for 10s. per month as 
for one advert nt in one book, not for 70s. 
as for seven advertisements in seven books :-— 
Held: the order having been adopted in terms 
by pltf., the effect = i evidence was to vary a 
written contract, as inadmissible.—Horson 
y BROWNE (18603, 9 0. 3. N. 8. 442; 30L. 7.0. P. 
- 1086; 9 W. R. 238; 142 BE. R. 174; sub nom. 
WN 0. Horeon, 7 Jur. N. 8. 633. 
, 1192, ———.]—It should be borne in mind that 


9), 


—,. 


& written contract, not under seal, is not the 
contract itself, but onl evidence—the record of 
the contract. When the parties have recorded 
their oe Sr rule is that abey ere alter or 
vary y evidence. ey put on pa 
what is to Pind ¢ them, & so make the written 
ett conclusive evidence between them. 
But it is always open to the parties to show 
whether or not the written document is the binding 
record of the contract (BRAMWELL, B.).—WAKBE v. 
HARROP (1861),6 H. & N. 768; 30 L. J. Ex. 278 ; 
41L. T. 655; 7 Jur. N. 8. 710 ; 9 W. R. 788; i 
Mar. L. C. 81; 158 E. R. 317 ; ; affd. (1862), 1 


H. & O. 202, Ex. pp 
‘Annotations :—Retd. rv, Kirkman (1875), 33 L. T. 672. 
"Menta. N Nicoll v. eeu ur (1835), 33 L. Es 815; Reid pa 
v. Draper (1861), 4 50; Rogers v. Ge) 8 New eee 3), 
"11 W. RR. 1074; Bowman as (1864 ew 
ee Hlaekpor (1866). _ 
Druiff Parker (186 . R. acre Co me. 
Witt (1874) a3 W 8}, add v. Houghton (1876), 
L. T. 811 Biteam Navigation Co. v. MoK oie 
(1923) Ab, 493. 
1198. 


.|—Where parties have put down in 
writing the agreement between them, we cannot 
add to it, or subtract from it, or vary it in any way 
(BRAMWELL, B.). 

I see no reason why, where documents are signed 
which purport to amount to a contract upon the 
face of them, a if they can see their way to @ 
conclusion that oth parties thought there was not 
to be a. contract by which their rights were to be 
interfered with, might not find there was no such 
agreement between them (CHANNELL, 8B.).— 
RoGERS v. HADLEY (1863), 2 H. & O. 227; 32 
L. J. Ex. 241; 9 L. T. 292; 9 Jur. N.S. 898; 11 








W. R. 1074; 159 E. oat 

Annotations >—Oonsd. Clev " Kirkm hist e 33 L. T. 
672. Refd. Bolckow v. Seymour (1864), 1 CG. B.N.S.107 ; 
Kempason °. Boyle (1865), 3 H. & 0. 7 63. 
1194. -]}—A co. being about to be formed, 

pltf. addressed a letter to defts. “on behalf of ” 


the proposed co., offering certain goods for sale ; 
defts., in reply, signed a document ‘* on behalf of ” 
the proposed co., accepting the terms proposed. 
The co. never being completely formed, pltf. sued 
defts. to recover the price of the goods, & obtained 
a verdict. A rule having been obtained to set 
aside the verdict & enter a non-suit :—Held: evi- 
dence of a conversation, between pltf. & defts., at 
the time the agreement was signed, offered to show 
that the intention of the parties was that defts. 
should not be personally liable was inadmissible 
as contradicting the written documents.—KELNER 
v. BAXTER (1866), L. R. 2 C. P. eas 36 L. J. O. P. 


04; 15 L. T. 218; 15 W. 278 ; sub nom. 

KELMER v. BAXTER, 12 Jur. Ne S. 1016 6. 

Annotations :—Mentd. Scott v. Ebury (1867), E R26 P. 
255; Melhado v. Porto Alegre Ry. (1874), L. tf 9 C. P. 
603; Spiller v. Paris Ska ting Rink Co. (1878), 7. Ch. D. 
368 § oCaul v. Strauss (1883), Cab. & El. 106; Hollman 


(1884), Cab. & 54; Re Northumberland 
Aventis Hotel Co. (1886), 33 Ch. D. 16; Re Patent pine 
ard v. ‘Hall Ivory Manuafactur 


Manufactur bales rons » How: an 
Co. (1888), 3 Ch. p. BM hee lv. Masker eee 5 
L. J. Q. B. Sich an v. Blyth, 


F 
Smith »v. is6h), 8 ingen) 4 Gh. 33 v. Regent’s 


Canal Co. ume v. ord 
i poe, ilfery & development ne wae Be 
Breeders 
7 pL aaa agreements relati 
rovisions: ‘‘ That defts. should allow & pay 
money which should be 


; 1 i 
He he tite oe Syndicate (is (1899) ), 80 i. rive alg 
Hickroan @ 
* Aseocn., 
1195. to 
ed the fo. 
tis. for two years, from Dec. 7, 1870, the sum 
of to ple 
Behe to pitfs. under that clause should be added to a 





Burgnt, 1801) 4 AO, 260; Natal dat Ea Co. 
ent 0 
(1915) 1 Ch. Sei 
ie working of some quarries contain ow- 
oi00" po cack Lbs ? equal quarterly sums of 
of £7,035 then due from pltfs., ll eee the 
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Sect. 4.—Admission of extrinsic evidence: 
sect. 2.] 


whole amount of such debt should bear interest 
from time to time at the rate of £5 per cent. per 
annum ; that the said sum of £7,035 & all additions 
thereto, whether by means of the two sums of 
£400 above mentioned, & terest upon the 
debt, should be a first charge upon the purchase- 
money which should become payable to pltfs.’’ 
Defts. had advanced the above sum of £7,035 & 
other moneys to pltfs. on their personal account 
& also on the security of the working of the quarries 
which were managed by pltfs. Defts. considered 
the workings were not successful ; & in June, 1872, 
they sued pltfs. at law for their debt. Pltfs. then 
filed their bill in this suit for the specific perform- 
ance of the agreements, an account & an injunction 
to restrain the action. A motion for the injunction 
was made on Aug. 1, but refused mainly on the 
grounds that there was no implied covenant by 
defts. not to sue for their debt before the expiration 
of the two years from the date of the agreements, 
& that a parol understanding to the contrary, 
relied on by pltfs., could not be allowed to control 
the written contract.—-CURTEIS v. FENNING (1872), 
41 L. J. Ch. 7913; revsd. on other grounds, 41 
L. J. Ch. 795, L. C. 

1196. San agreement which, by its head- 
ing, purported to be made between the T. Co. of 
the one part & pltf. of the other part, was signed 
by defts., three directors of the co., but was not 
sealed with the seal of the co., nor countersigned 
by the secretary, as required by the articles of 
assocn. in the case of agreements intended to bind 
the co. The agreement was for a loan of £500 by 

Itf. to defts., to be secured as therein mentioned. 

n an action by pltf. against defts. for the repay- 
ment of the loan, judgment was entered for pltf. :— 
Held: the agreement being, on the face of it 
capable of more than one construction, extrinsic 
evidence of what took place during the negotiations 
for the agreement was admissible for the purpose 
of enabling the ct. to arrive at the true meaning 
of the agreement. 

Where a written agreement entered into between 
two parties, does contain the agreement between 
them no evidence can be given to contradict it. 
But where, by some mistake, the document does 
not represent the agreement between the two 
parties, but between one of them & a third party 
with whom, in fact, no such agreement was made, 
that matter may be proved, where the action is to 
fix that person or persons with whom the agreement 
was really made SSRAMWELL, L.J.).—-McCo.uIn v. 
GILPIN (1881), 6 Q. B. D. 616; 44 L. T. 914; 45 
J.P. 828; 29 W. R. 408, C. A. 

1197. -}—Pitf., a spinster, having signed 
an agreement for the lease of a house to her by 
deft., deft. subsequently signed it, & handed it 
to his solr. with instructions not to part with it 
except on condition that pltf. obtained some 
responsible person to join in the lease—a condition 
which pitf. declined to fulfil :—Held: evidence was 
admissible to show that no agreement was come to 
between the parties, & the true effect of the trans- 
action was that deft. declined to enter into an agree- 
ment on the terms of the written document, but 
at the same time made a counter offer which was 
rejected, & there was no'agreement.—PATTLE v. 
HORNIBROOE, [1897] 1 Ch. 25; 66 L. J. Ch. 144; 
75 L. T. 475; 45 W. R. 128; 41 Sol. Jo. 81. 

1198. If instrument speaks sufficiently for 
itself—-Although not free from passible ambiguity.] 
—Parol evidence is not ible to explain an 
imperfectly worded written contract, even where 


Sub- 
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some parts of it were difficult to be understo:, 
alone. 

The contract spoke sufficiently for itself 
exclude evidence to alter or explain it (THOMSO! 
O. B.).—HALLILEY v. NICHOLSON (1815), 1 Pri 
404; 146 BE. R. 1444. 

1199. Annuity deed.]—A. granted 
annuity for his own life to B., to secure which, 
bond & warrant were given, & judgment entere 
B. died. After his death, the ct. would not 
evidence of a parol agreement between the parti 
that A. should be at liberty to redeem the annul 
on certain terms, especially if it be the evident 
of the attorney concerned, as a ground to order t., 
securities to be given up.— HAYNES v. HARE (179 
1 Hy. Bl. 659; 126 E. R. 376. 

1200. ———.]—In an action for money h 
& received, brought by the administratrix of 
intestate to recover the consideration money f, 
an annuity deed, alleged to have been executed k 
him when of unsound mind :—dHeld: his acts 
conduct after the execution of the deed in questio 
which must be taken prim4 facie to have been d 
executed, could not be given in evidence by pl’ 
for the purpose of avoiding that instrument.- 
MOULTON v. CAMEROUX (1846), 8 L. T. O. S. 278 
subsequent proceedings, sub nom. MOtTON 
CAMROUX (1848), 2 Exch. 487; (1849), 4 Exch. 
Ex. Ch. 

Annotations :—Mentd. Price v. Berrington (1851), 3 Mac. 

G. 486; Beavan v. McDonnell (1854), 8 Exch. 309 ; Jaco} 

v. Richards, Jacobs v. Porter (1854), 18 Beav. 30: 
Campbell v. Hooper eka 3 Sm. & G. 153; Elliot 
Ince (1857), 7 De G. M. & G. 475; Moss v. Tribe (1862), 
KF. & F. 297; Matthews v. Baxter (1873), L. R. 8 Exe 

132; Re London Celluloid Co. (1888), 89 Ch. D. 19. 

Imperial Loan Oo. v. Stone, [1892] 1 Q. B. 599. 

1201. Agreement for composition.]—Whe: 
a creditor signed an agreement to accept a cor 
position of so much in the pound in full of hi 
demand on having a joint note from the debtor 
his father, & accordingly received a joint note f- 
the composition on his debt :—Held: parol eviden, 
was inadmissible to show that pltf. had been inducé 
to sign the composition deed by a misrepresent. 
tion of its legal effect —LEwIs v. JONES (1825), 
B. & ©. 506; 6 Dow. & Ry. K. B. 567; 
L. J. O. 8. K. B. 270; 107 E. R. 1148. 


Annotations :-—Refd. Reay v. Richardson (1835), 2 Cr. M. ci 
422. Mentd. Kearsley v. Cole (1846), 16 M. & W. 12 
Wyke v. Rogers (1852), 21 L. J. Ch. 611; Re Westro 
nat Underwood (1859), 32 L. T. O. S. 395: Re Barn 
(1861), 4 L. T. 60; Bateson v. Gosling (1871), L. R- 7 C. | 

9; Croydon Commercial Gas & Coke Co. v. Dickinson 

Pollard (1876), 35 L. T. 943 ; Hirschfeld v. L. B. & 8. C. Ri 

(1876), 2: B. D. 1; Hirachand Punamchand v. Temp 

[1911] 2 K. B. 330. 


1202. Assignment of premises—Purcha: 
money stated to be paid.|—Pitf., by deed, he 
assigned certain premises to deft. for a sum 
money therein mentioned. The deed stated the 
sum to have been well & truly paid, & release 
deft. therefrom. Parol evidence was given to sho} 
that, in fact, part of the purchase-money had n¢ 
been paid, but that it was agreed by parol betwee 
the parties at the time of the execution of the dee: 
that that part of the purchase-money should bk 
retained by deft., & that he should do work fc 
pitf. to that amount. 

There is no principle more clearly establishe 
than that when a party has executed a deed t 
which he declares that he has received a certai 
sum of money he is for ever estopped from sayir 
the deed is false (BAYLEY, J.). 

The parol evidence was inconsistent with tk 
deed & ought not to have been received. Tt 
deed states the whole purchase-money to be we 
& truly paid. The parol evidence is that it neve 
was paid but a great part of it kept back & tha 
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is wholly inconsistent with the statement in 
jeed, & therefore ought not to have been 
ved in evidence (BEST, J.).—-BAKER v. DEWEY 
») 1B. & O. 704; 3 Dow. & Ry. K. B. 99; 1 
O. S. K. B. 193; 107 E. R, 259. 
18. ——— Agreement to employ servant— 
»mary method of payment by employer.|— 
or an agreement whereby A. undertakes to 
2y B. & pay him a salary at the rate of so 
1 @® year, nothing is recoverable as a rateable 
ortion for part of a year; nor is evidence that 
s been customary between the parties for 
ients to be made quarterly admissible in 
ort of a claim for salary pro rata. 
32 contract is quite’clear without parol explana- 
& the parol evidence is offered only to vary 
his, however, cannot be allowed (ERLE, J.).— 
UD v. RicHmMonyp (1846), 2 C. B. 835; 15 
C. P. 180; 10 Jur. 360; 135 EB. R. 1172; 
om. GERAUD v. RICHMOND, 1 New Pract. Cas. 
7L. T. O. S. 85. 
ations :—Consd. Williams v. Moss’ Empires, [1915] 3 
3. 242. Refd. Evans v. Roe (1872), L. R. 7 C. P. 138; 
tis v. Baron, [1918] A. C. 1. 
34. Agreement for work & labour.]— 
contracted with deft., the returning officer 
varliamentary election, to erect the hustings 
2efore, with alterations, by receiving the wood 
again,’ for a specific sum :—Held: deft. was 
1 to put pltf. in peaceable possession of the 
igs after the election, & was liable, as upon 
ach of the contract. to return the wood, for 
3ts of the mob, who tore down & destroyed the 
igs the moment the election was over, & 
ace was not admissible to show that on 
ous occasions the hastings had been removed 
1e persons constructing them.—FULLER v. 
UAcK (1849), 18 L. J. Q. B. 236; 13 L. T. O.S. 
13 Jur. 561. 
5. Bill of lading.|—Pltfs. having pur- 
1 goods to be shipped from a foreign port on 
rms that payment of the price was to be made 
shange for shipping documents, the bill of 
, Signed upon the shipment was, upon pay- 
of the price, indorsed to them. The bill of 
» Which contained the usual exception of sea 
_ Stated that the goods were shipped for 
ry at Dunkirk on board a vessel lying at 
> & bound for Dunkirk, with liberty to call 
y_ ports in any order. The ship, instead of 
2ding direct for Dunkirk, sailed for Glasgow, 
3 lost, with her cargo, off the mouth of the 
by perils of the sca. In an action brought 
‘fs. against the shipowners for non-delivery 
- goods, evidence was given to show that the 
ars of the goods, at the time when the bill of 
"was given, knew that the vessel was intended 
xceed via Glasgow :—Held: such evidence 
ot admissible to vary the terms of the bill of 
’, which imported a voyage direct from Fiume 
nkirk, subject to the liberty to call at any 
of call substantially within the course of 
royage.—LEDUC v. WARD (1888), 20 Q. B. D. 
57 L. J. Q. B. 379; 58 L. T. 908; 36 W. R. 
4T. L. R. 313; 6 Asp. M. L. OC. 290, C. A. 
‘tons :— 2 : 
z token warectson v. Glynn, [1892] 1 Q. B. 337. 


» Gillandersa (1897 » 3 Com. - . 
ison v. Shaw, Savill & Albion Co., (1018) 2K. Be 78s. 


Bond.}—Deft. agreed by 
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1206. ——— Bond.|--MEASE v. MEASE (1774), 
1 Cowp. 47; 98 BE. R. 959. 


Annotations :-—Refd. Milbourn v. Ewart (1793), 5 Term Rep. 
381; Davis v. Gyde (1835), 3 Ad. & Kl. 623. Mentd. 
Baker v. Walker (1845), 14 M. & W. 465. 

1207. Cognovit.]—Where the language of a 
cognovit is clear & free from all ambiguity the ct. 
will not permit its effect to be altered upon an 
affidavit that at the time of oxecuting the cognovit 
other terms were agreed upon, even though those 
terms depended on a subsequent contingency.— 
ANON. (1825), 4 L. J. O. S. K. B. 57. 

1208. Contract of carriage.|—The owner 
of some marble chimney pieces desired to send 
them to London. ini, & notes passed between 
him & the agent of a railway co. on the subject of 
the terms on which they were to be carried. The 
agent stated, as a condition, that the co. would 
not be responsible for cone to goods sent b 
the railway, unless their value was declared 
they were insured, the rate of insurance being fixed 
at 10 per cent. on the declared value. After some 
delay the agent received a note requesting that the 
marbles might be forthwith sent to London “ not 
insured.’’ They were sent, & suffered damage :— 
Held: the note could not be connected with the 
other communications so as to constitute the 
required contract, & the words ‘ not insured ’’ 
could not be made the subject of explanation by 

arol evidence.—-PEEK v. NORTH STAFFORDSHIRE 

y. Co. (1863), 10 H. L. Cas. 473; 838 New Rep. 1; 
32 lL. J.Q. B. 241; 8 L. T. 768; 9 Jur. N.S. 914; 
ll W. R. 1023; 11 E. R. 1109, H. L.; revsg. S.C. 
sub nom. NORTH STAFFORDSHIRE Ry. Co. v. PEEK 
(1860), HE. B. & BE. 986, Ex. Ch. 

Annotations :--Refd. Oliver v. Hunting (1890), 44 Ch. D. 
205; Wade. L. & N. W. Ry., (192111 K. B. 582. Mentd. 
McManus v. L. & Y¥. Ry. (1859), 4 H. & N. 327; Wilton v. 
Royal Atlantic Mail Steam Navigation Co. (1861), 8 
Jur. N. S. 231; Harrison v. L. B. & 8. C. Ry. (1862), 2 
B. & 8.152; Aldridge v. G. W. Ry. (1864), 15 C. B. N.S. 
682; Beal v. South Devon Ry. (1864), 3H. & C. 337; 
Gregory v. West Midland Ry. (1864), 2 H. & C. 944; 

an v. West Midland Ry. (1864), 5 B. & S. 173; 

Robinson v. G. W. Ry. (1865), Har - 97; Rooth 

v.N. KH. Ry. (1867),15 L. T. 624 ; Alexander v. Malcolmson 

(1869), 20 L. T. 930; Gann v. Johnson (1871), L. R. 60. P. 

461; Glenister v. G. W. Ry. Ord 29 L. T. 423; Cohen 

v. G. KB. Ry. (1878), 45L.J3.Q. B. 298; Harris v. G. W. Ly. 

(1876), 1 rif - D. 515; Doolan v. Mid. Ky. (1877), 2 ADP: 

Cas. 792; Lewis v. G. Ry. (1877), 3 Q. B.D. 195; 

Steveus v. L. B. & S.C. Ry. (1877), 42 J. P. 70; Foreman 

vo. G. W. Ry. (1878), 38 L. T. 851; Ashendon v. lL. B. & 

8. C. Ry. (1880), 5 Ex. D. 190; Hill v. L. & N. W. Ry. 

(1880), 42 L. T. 513; M.S. & L. Ry. v. Brown (1883), 8 

App. Cas, 703; Dickson v. G. N. Ry. (1886), 18 Q. B. D. 

176; G. W. Ry. v. McCarthy (1887), 12 App. Oas. 218 ; 

Shaw v. G. W. Ry., [1894] 1 Q. B. 373; Wilkinson v. 

L. & Y. Ry., [1907] 2 K. B. 222+ Williams v. Mid. Ry. 

1907), 98 L. T. 81; Re North Western Rubber Co. & 

ittenbach, [1908] 2 K. B. 907; Marriott v. Yeoward, 

See K. B. 987; Sutcliffe v. G. W. Ry., [1910] 1 K. B. 

478; Belfast Ropework Co. v. Bushell, (1913) 1 K. B. 210 ; 

a. a aS v. L. E. P. Transport & Depository, [1922] 2 

1209. .|—A., by parol, made arrange- 
ments with defts., a railway co., to convey cattle 
for him to K. station. He at the same time, with- 
out noticing its contents, signed a consignment 
note, by which the cattle were directed to be taken 
to E., an intermediate station on the line to K. :— 
Held: parol evidence was admissible to show that 
defte. had agreed to carry on the cattle to K., as 
it did not contradict but only supplemented the 
written contract.—MaLpas v. LONDON & SOUTH 
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tered a declaration of a new partner- 


rat upon pitfs. assigning to him ship under the same name, comprisi 

‘olicy for £5,000, he would pay d. ——— Declaration.J— An action | pitfis.only. At the trial pitts. tendered 

3,000; & in suing deft. for the | was brought by L. & R: to recover the | oral evidence prove that these 
amount of an accident policy. After | declarations were incorrect :—Held: 


pitfs. averred that the polic 
aa to receive was one for Bs 4 


Pthe eeten cites onl partnereh! 

2 mn con co that the 

varied by pal —BAaNK oF | Co. had been discol wea Bs 
CANADA 2. ULTON (1850), | consent, & they also sign 


t ; 
the licy was issued pitfs. signed & 
regietored 4 declaration. to the enon 
ros. 


such evidence was { ble.— 
CALDWELL v. ACCIDENT INSURANOE 
oF NORTH AMERICA (1895),, 24 


° Co. 
It mutual | S.C. R. 263.—OAN. 
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Sect. 4.—Admission of extrinsic evidence: Sub- 
sect, 2.] 


WESTERN Ry. Co. (1866), L. R. 1 C. P. 336; Har. 
& Ruth. 227; 85 L. J.C. P.166; 18 L. T. 710; 12 
Jur. N. 8. 2713; 14 W. R. 801. ? 
Annotations :-— . v. leby (1874), 43 L. J.C. P, 

ee et eed Ma ye teers Le 2 0. 939, 

1210. --— Contract for publishing.)/—At the 
request of M., deft., the proprietor of certain 
railway time-tables, signed an order in these terms, 
M. also si : ‘Insert my advertisements for 
one 8 Local Time Tables, the Great 
Northern,” & six others named; ‘“ e for 
insertion to be 10s. each monthly book.” Pltf.’s, 
H.’s, time-tables consisted of separate books, 
published monthly, one for each of the seven rail- 
ways. Pitf. did not employ M. to obtain orders 
for him, but on such as he obtained allowed him a 
commission. M. brought deft.’s order to pltf., 
who approved it, & allowed M. his commission 
& having inserted the advertisements for a whole 
year in each of the seven separate books brought 

is action against deft. to recover at the rate of 
70s. @ month. At the trial it was proposed on 
the part of pltf., to ask deft. what representations 
M. had nade to him to induce him to enter into 
the written contract deft.’s contention being that 
he was only liable for 10s. per month in respect of 
one advertisement in one book :—Held: the effect 
of‘the evidence would be to vary a written contract 
& therefore it was inadmissible-—-HorTson v. 
BROWNE (1860), 9 CO. B. N.S. 442; 30L. J. O. P. 

06; 9 W. R. 238; 142 BE. R. 1743 sub nom. 
Brown v. Horson, 7 Jur. N. 8. 688. 

1211. Deed to lead uses.]|—A deed to lead 
the uses of a fine cannot be controlled except by 
matter in writing, but if the fine varies from the 
deed parol evidence may be given that it was 
intended to be to other uses.— RUTLAND (COUNTESS) 
vw. RUTLAND (Harz) (1604), Cro. Jac. 29; 79 
E. R. 23; sub nom. RUTLAND’s (COUNTESS) CASE, 
5 Co. Rep. 25 b. 

Annotations :—Consd. Houghton v. Ta (1829), 3 Y. & J. 

486 ; eeareY ty Nash (18 341. . 

n 


ear in 





2), 9 Bing. Refd. Dodd v 
15), 1 Roll. Rep. 41; Havergil v. Hare (1616), 








3 Bulst, 250; Stapilton v. Stapilton Bae » 1 Atk. 2; 
Doe d. Odiarne v. Whitehead (1759), 2 Burr. 704. 
1212. -]—Where there is a deed to 


lead the uses of a recovery, a parol averment that 
the recovery was suffered to other uses, is in- 
admissible.—TREGANY v. FLETCHER (1697), 1 
Ld. Raym. 154; 2 Salk. 676; 91 H. R. 1000. 

1 Deed of revocation.|—-SHALES 
ve a teen (1718), 1 P. Wms. 481; 24 E. R. 
Annotation :—Mentd. Leman v. Alle (1753), Amb. 163. 

1214. Deed of trust.|—LAKE v. PHILIPS & 
LAKE (1637), 1 Rep. Ch. 110; 21 E. R. 522. 

1215. Founding a charity.|—By an 
indenture, dated Dec. 8, 1751, nineteen trustees 
were appointed of a Methodist chapel at Birstal, 
' then recently erected & built by subscription, & 

described as being in the possession of one J. N., 
to hold the same upon trust to permit John 
Wesley during his life, & after his death to permit 
Charles Wesley, & after his death to permit W. G. 
to appoint the preacher, & after the death of the 

vor, upon trust, ‘‘ that the trustees, or the 
melee per of them, should at all times thereafter, 
monthly or oftener, at their discretion, nominate 
& appoint one or more fit on or persons to 
reach & expound God’s Holy Word in the said 
use in the same ‘manner as near as might be as 
God's Holy Word was then preached & expounded 
therein.’”? In 1782 the then trustees of the charity 
executed a deed, purporting to vary the trusts 


$222) 
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already declared by the deed of 1751 relating to the 
appointment of preachers. The mode of et etre 
ment of preachers prescribed by the deeds of 1751 
& 1782 was, it was alleged, contrary to the general. 
rules & regulations & systems of Methodism, as 
founded & always adopted by John Weasley, 
whereby the appointment of preachers was abso- 
lutely vested in a body called the Conference. On 
an information filed by relators in 1853, to have 
the deeds of 1751, 1782, & subsequent deeds 
corrected, on the ground that they did not 
sufficiently declare or adequately provide for the 
peo objects of the charity, & to have the 
rusts declared lac the footing of & consistentl 
with the present system of Methodism, whic 
ae the right of appointment of preachers to the 
onference :—Held: the terms of the trust deed 
of 1751 were sufficiently clear & unambiguous, & 
extrinsic evidence could not be let in to show that 
they were inconsistent with the general system of 
Methodism. 

Where parol evidence is tendered for the purpose 
of varying or contradicting the terms of a written 
deed, it will not be admitted. But where such is 
tendered to enable the ct. to understand in what 
sense certain words are used in a deed, it is 
admissible.—A.-G. v. CLAPHAM (1855), 4 De G. M. & 
G. 5691; 3 Eq. Rep. 702; 24 L. J. Ch. 177; 24 
L. T. O. 8. 245; 19 J. P. 543; 1 Jur. N.S. 505; 
8 'W. R..158; 43 E. R. 638, L. C. 


Annotation :—Refd. G. W. Ry. & Mid. Ry. v. Bristol Corpn. 
(1918), 87 L. J. Ch. 414. 


1216. ——- ———._ Settling land.J—A. by will 
dated Dec. 31, 1904, gave £500 to trustees upon 
trust to purchase land to be added to glebe of 
parish church. The will stated that the bequest 
was made ‘‘in pursuance of the oabn wish of 
my wife,’’ his wife having died in 1896. In 1905, 
he purchased a piece of land in the parish for £375, 
& had it conveyed to trustees to be added to the 

lebe. The deed recited that the land was so 

ought & conveyed in memory of testator’s wife. 
In 1911 testator made a codicil which gave certain 
additional legacies & in all other respects con- 
firmed his will. He died in 1913 :—Held: both 
will & deed clearly expressed the motive & object 
of the respective gifts, & they were not the same. 
Parol evidence was not admissible to vary their 
construction.—Re AYNSLEY, KYRLE v. TUR ; 
[1915] 1 Ch.172; 84L. J. Ch. 211; 112 L. T. 438; 
31 T. L. R. 101; 59 Sol. Jo. 128, C. A. 

1217. ——— Lease.]|—Lawson v. Laupb (1761), 
Dick. 346; 21 EH. R. 303. 

1218. ——- ——-.]—CRAWFORD v. WHITE OITY 
RINK (NEWCASTLE-ON-TYNE), Lop. (1918), 29. 
ae R. 318; 57 Sol. Jo. 357; 77 J. P. Jo. 


1219. Marine insurance policy.|—Pltf., who 
had purchased a cargo which was ready to be 
loaded at Quebec, effected an insurance in the 
usual form at & from New York to Quebec, during 
her stay there, & thence to a home port ‘on 
profit on cargo,” Pepnning the adventure on 
the goods from the loading thereof aboard the said 
ship. The ship, which was at the time of effecting 
the policy on the voyage from w York to 
Quebec, was lost before she reached that port. 
The declaration set out certain correspondence, 
showing that pltf. intended to insure the loss of 
his profit by the ship being lost before arriving at 
Quebec, & alleged that the correspondence & the 
nature of the risk intended to be covered were 
explained to defts. before they righ pti the 

er rate 


porlcy, & that the premium was at a 
ce 
from Quebec homewards, or on goods for the 
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voyage :—Held: these facts could not be looked 
at to alter the nature of the contract. 

Extrinsic evidence cannot be adduced to show 
that what purports to be an insurance on goods is 
an insurance on the ship, there being no ambiguity 
in the words of the policy, & no reference in it to 
any such extrinsic evidence.— D v. YOUNG 
(1856), 6 KE. & B. 312; 25 L. J. Q. B. 200; 2 
Jur. N.S. 970; 4:-W. R. 580; 119 BE. RB. 880. 
Annotation :—Mentd. Chope v. Reynolds (1859), 5 C. B. N.S. 


1220. ——— Prenuptial ban Sadar ee rrenee Apr. I, 
1845, J. wrote as follows to H.: ‘‘ I will still adhere 
to my last proposition, viz., to allow EH. (J.’s 
daughter) £100 per annum, &, if you like the 
situation, one of my houses to reside in, & at my 
decease she shall be entitled to her share in what- 
ever property I*may die possessed of.” H. 
married the daughter, & received the £100 per 
annum during the life of J., who died in 1859, 
leaving his widow, one son & the daughter sur- 
viving. By his will he devised & bequeathed 
certain real & personal property upon trusts, giving 
his daughter a life-interest in one-third of all the 
property, & a contingent interest only in the other 
two-thirds. By a codicil he bequeathed her an 
annuity, but less than those which he gave to his son 
& widow. A bill was filed by the daughter & her 
husband, praying a declaration that, by virtue of 
the letter of Apr. 1, 1845, she was entitled to one 
equal third of the testator’s real & personal 
estate :—-Held: inasmuch as the testator had 
used a videlicet in the letter, parol evidence as to 
it was inadmissible.—LAVER v. FIELDER (1862), 
32 Beav. 1; 1 New Rep. 188; 32 L. J. Ch. 365; 


7h. T. 602; 9 Jur. N. 8.190; 11 W. R. 245; 55. 


° R. e 
Annotations :—Mentd. Keays ». Gilmore (1874), 22 W. R. 

465; Re Allen, Hincks v. Allen (1880), 49 L. J. Ch. 553; 

Re Fickus, Farina v. Fickus, [1900] 1 Ch. 331. 

1221. Release of debt.|—To an action of 
debt on bond against one of two obligors, deft. 
pleaded that pitf., by a deed of release under seal, 
released his co-obligor. Pltf. replied that the 
release was executed by him with the consent & 
at the request of deft., & on an express promise & 
undertaking by him that the release should not 
operate to discharge deft. from, or in any way 
prejudice pltf.’s rights or remedies against deft. 
in respect of, the bond :—Held: the replication 
was bad, as pltf. could not by a parol averment 
vary the terms of an instrument under seal.— 
Cocks v. NasH (1882), 9 Bing. 341; 2 Moo. & S. 
434; 2L.J.C. P.17; 131 E. R. 643. 
arnation :—Mentd. Tecode v. Johnson (1856), 11 Exch. 











neighbourhood three qualities of potatoes were 
known, ‘‘ Wares, Middlings, & Chats,’? Wares being 
the largest: & best :—Held: evidence was no 

aa to show that pitf. had in fact contracted 
for thé sale to him of a particular kind of Ware 
potatoes, viz. ‘‘ Regent’s Wares,’ while those 
offered to him by deft. were of an inferior kind, 
viz. ‘‘ Kidney Wares.”’—SMIra v. JEFFRYES (1846), 
15 M. & W. 561; 15 L. J. Ex. 325; 7L. T. 0.8. 
2381; 158 EB. R. 972. 


Annotations :-—Refd. McDonald v. Longbottom (1859), 5 
Jur. N. S. 1102. Mentd. Kirchner v. Venus (1859), 12 


Moo. P. C. C. 361 

1224. -——— .]—A. agreed by parol with B.’s 
agent to purchase flour from B. to be of the same 
quality as certain flour which B. had previously 
sold to M. Shortly after a ‘‘ bought note” was 
sent to A., which described the flour as XS. A. 
tried the flour, found it bad, & complained of it, 
but phospes ba pet used some more of it. The 
flour was XS flour, but inferior to that sold to M., 
which was XSS flour. <A. paid under protest for 
the flour delivered to him & brought his action 
against B. for not delivering to him flour of the 

uality of that sold to M. but worse flour :—Held : 
the contract having been reduced into writing, 

arol evidence could not be given to show that the 

our bought was any other than XS flour.— 





HarRnor v. GROvES (1855), 15 C. B. 667; 24 
L. J.C. P. 52; 24L. T. O. S. 215; 3 W. BR. 168 ; 
30. L. R. 406; 1389 EB. R. 587, 


1225. —— -|—On a sale of goods, a sale 
note having been given, with a certain description, 
relied on as a warranty, evidence is not admissible 
to show that they were to be bought as they were. 
—ScCHWEIR v. THORNS (1862), 3 F. & F. 243, N. P. 

1226. ———.]—Neither a pltf. nor a deft. 
can at law avail himself of a parol agreement to 
vary or enlarge the time for performing a contract 
previously entered into in writing, & required so 
to be by the Stat. Frauds.—HICKMAN v. HAYNES 
(1875), L. R. 10 O. P. 598; 44 L. J. C. P. 358 ; 
32 L. T. 873; 23 W. R. 872. 

— ° . berg, [1922] 1 K. B. 

Angee. Beta, Pein hi Sowing (1876) ‘ Cc. i. D. 220; 

Spa le oR te 

[1023] A.C. 48. ‘Mentd. Morris v. Baron, [1918] A. C. 1; 
artiey v. Hymans, (1920) 3 K. B. 475. 

1227. -|—MERCANTILE AGENCY Co., 
Lrp. v. FLirwicK CHALYBEATE Co. (1897), 14 
T. L. R. 90, H. L. 

1228. Sale of land.|—-By a written agree- 
ment between pltf. & deft., pltf. agreed to sell, & 
deft. ed to purchase, upon the terms stated, 
a certain property called the L. estate; & by the 




















same ement deft. agreed to sell, & pltf. agreed 

1222. —— Sale of goods.|—-TIDCOMBE vv. | to purchase another estate, called the H. estate ; 
CHOLMLEY (1701), Colles, 166; 1 E. R. 232, H. L. | & it was not expressed that the two contracts 
1228. ——.]—-Deft., by a written contract, | were to be dependent on each other. Deft. was 
agreed to sell Sad 60 tons of ‘‘ Ware potatoes,’”’ { eventually unable to make a good title to the 
at £5 a ton. It appeared in evidence that in the | H. estate:—Held: evidence aliunde was not 
1222 i. —— Sale of Goods.)—Evi- | July shipment, & on Aug. 13, defts. ; contract to deliver, dofts. sought to 


dence tending to vary a written contract 
oenn be meee. where the defts. are 
ree @® remedy &ges, y | copper. 
reduction in price, for breach of con- | forming . th 
dition or warranty, & the remedy was a 
parely common law one. The authorti- 
which would permit such evidence 


.the contract between pltfs. 
nded one with the 
other, & constituted a contract for 
delivery of 750 maunds conditional on 
rrival wit Fiftee 


& defts., corre 


entered into a contract with pltfs. to 
sell to them 750 maunds out of this 
The bought-&-sold notes, 


show by oral evidence that the contract 
was for delivery of 750 maunds, if 
one-fourth of each of tho successive 
ariivals should, in_ the gate, 
Sr yas inadinlanbie, abu Heat 
evidence was ina — 

v. BHUBOTARAN NUNDY (1889), I. L. R, 





to be s given in an action for specific : hin four menthe.. ~ n 17 Cale. 173.—IND. 
ce, or @ con : ma or erea nou oO 
are not applicable, — HowarnpD vv. | this copper arrived within the time 12281. Sale o land, }—Fitt. paid 
(1300), 83 N. S. R. 367.— | mentioned in the contract ween | money to defts. under & bie on eat 
: pitfs. & defts. Defte. delivered to | tract for the purchase ditt na wet Out 
1222 i, ——-_ —____,}-_-w pitts. 375 maunds 6 ochittacks of copper | defts., upon terms & vette the Patera ot 
WInDasoR Founpry ( & made no further | in writing. Pitt. sought Ue 
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N. 8. R. 21; affd., 318. C, R. 381.—CAN. 


1222 fii, —— ——_—.}-Defta. agreed 
to purchase 3,000 maunds of copper, | pitfs. to recover 


», no other shipment of 

the conyer con for arri 

within - In a wait brought 
damages for breach 


his money alleging that he was one of a 
number of persons, called a syndicate, 
who were to buy a tract of land from 


Ot fits. & it wae a condition of the 
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admissible to show that it was the real intention 
of the parties that the agreement should take 
effect on the basis of a mutual exchange.—- CROOME 
v. Lepiarp (1884), 2 My. & K. 251; 3 L. J. Oh. 
98; 39 E.R. 940, L. C. 

Annotation i~Moentd. Mainland v Upjohn (1889), 41 Ch. D. 


1229. —— |—T. agreed to sell to C. 
certain freehold houses, & to make a good market- 
able title. On investigation of the title it a dai 2 igr 
the houses were part of a property w 
been sold by a building society in lots, subject 
to stringent restrictive covenants which were 
admitted to make the title not a marketable one. 
T. having Sean to procure a release of the 
covenants, C. brought an action to recover back 
his deposit. “|, adduced evidence that C. knew 
of the restrictions at the time of the contract, & 
the jury found that he did :—Held: this evidence 
could not be admitted to modify the terms of a 
express contract.—CATO v. THOMPSON (1882), 9 
Q. B. D. 616; Te 
». Rogers (1885), 29 Ch. D. 661 ; 
. 616; Alderdale Estate Co. 

Mentd. Ashburnor »v. Sowell, 

1891) 405 . Lascelles, [1900] 1 Ch. 815; 
alkett oy nadir, ag07 J *i Ch. 590; Simpson v. Gilley 

(1922), 92 L. J. Chi 

1230. Where fraud. alleged.|—IRNHAM (LORD) v. 
CHILD (1781), 1 Bro. C. C. 92; Dick. 554; 28 
K. R. 1006, L. C. 

:—Consd. Townshend v. Sta 
Re Marlborough, Davis v. 





Annotations oom cad, (1804) 
Ves. 328; itchead Tee) 
2 Ch. 133. Refd. on pe. "Joe (1763), 4 Bro. C. CG. 472 
Squire v. Campbel 1 (iss 6), 1 My. & Cr. 459, Menta’ 
Bonnett v. Sa 8), 14 Ver. 526; Fowler v. rowley 
eens 4 ae G. . 250; Jervis v. ’ Berridge (1873), 8 

App. . 

1231. .|—There is only one case, that of 
fraud, where a deed can be avoided by parol 
testimony (Bust, J.).—Dor d. Roserts v. ROBERTS 
(1819), 2 B. & Ald. 367; 106 BE. R. 401. 

Annotations -—Mentd. Doo d. Garnons v. Knight (1820), 6 
B. & QO. 671; ; Prole v. a (E830), (1836), 3 ine N. 230; 
ey d. Williams v. a18"G (1 ey § Rain fy 741 geet 
v. Windham (1844), 6 6; itipotte v. Phillpotts 
ee): 10 C. B, 85; Howes ». Foster (1858), 2 


1282. Ces terms of a written undertaking 
cannot be varied by parol, unless there is fraud.— 
HILLS v. WARNER (1833), 1 Dowl. 680. 

1233. -]—The rule of law is clear, that 
where a contract between parties had been reduced 
to writing, you cannot add to or diminish from its 
terms by evidence of what took place at the time 
it was entered into. If, however, any fraudulent 

representation had been made by pltf. as an 
in ucement to deft. to enter into the agreement, 
such evidence might then be admissible in order 
to lay a ground for relieving deft. from its terms 
on the score of fraud. But no parol evidence can 
be given to establish a warranty not expressed in 
the instrument itself (PARKE, B.).—CHANTER v. 
Hopkins (1888), 4 M. & W. 399; 1 Horn & H. 
377; 8L. J. Hx.14; 3 Jur. 58; 150 E. R. 1484. 


nnotations :—Retd. Lloyd v. Sturgeon Falls Pulp Co. 
(1901), 85 L. T. 162. entd. Shepherd v. Pybus (1842), 


er ty 











re ae 





> 


Deeps ano Otuer INSTRUMENTS. 


3 Man. & G. eee Oliphant v. Payly ay (2848), E Dav . Mer. 
3 *Warriner (1845 ific 
tion Co. ». Lewis ro 16 M. x Ww 


Stoam 1 Ne 83; 
exton (1847 4C. 890 : ay v. Blather 


(sini te Jur. 7385; Ha v. Conder 1857), 2 .N. 
deaux ». Bunnett 185 57),1C. BN. S. 6 BL3 ; Ripley 

v. Cacion (1 hy : mn 164; Benen v. Whi 
(ee 1), 31L. J “‘Emmerton v. Mathews (1862), 
% N. 586; Scat, ‘v. hae oor 1H. & CO. 405; 
Turner 0. Muciow ro 186 Azémar v. Casella 
Lt bts Harding (1868), »17 


“Jones ¥, ‘Just oe 3) ie R. 3Q.B 


cee bee 619; Osborn 9. no 
fe Mi L. R. v. £8. 619; (1878 


) 2 
Walt Btovens [1906] 2 K. B, 323; Ue etcl 
t Cee (1910) "9 K. B. 

a3n0 Fam., eto, Carriage Liners v. hea. [1922] 2 OC. 74. 


1234. Where illegality alleged 4_It is is an inflexible 
rule, not to admit parol evidence to contradict a 
written instrument, unless the coe be 
illegal—-WoODBRIDGE v. SPOONER (1819), 3 B. 
& Ald. 233; 1 Chit. 661; 106 BE. R. 647. 

Annotations :—Anid. Stott v. Fairlamb (1883), 62 L. J. Q. B. 
420, Refd. Moseley v. Hantord (1830), 5 Man, & Ry. K. B. 
607; Solly v. "Hinds (18 alts yr. 305; Abbot v. Hond- 
ricks cESa0) 2 Scott, N. R. 1 a Ecowe v. Langley (1842), 
12 L . P, 62. Mentd. iletcher v. Fletcher (1844), 
4 Hater Br: Hulse v. Hulse (1856), 17 ©. B. 711. 

1235. -]—The general rule of evidence, that 
parol evidence cannot be admitted to contradict 
or vary a written document does not apply to a 
bond ap 4 rhea legal, & when it is suggested that 
the bond itself is colourable only, & that the real 
agreement between the parties was illegal, facts 
are clearly admissible to show what the real 
transaction was.—GREVILLE v. ATTKINS (1829), 
aa & C. 462; 4 Man. & Ry. K B. 372; 109 E.R. 


1236. When document ‘forms no part of con- 
tract—Rule as to admissibility not applicable— 
Evidence of circumstances attending signature 
admissible.|—Parol evidence cannot be said to be 
improperly admitted as contradicting or varying 
@ written agreement, when it relates to the cir- 
cumstances under which pltf.’s name was appended 
to a document which was no part of the agree- 
ment, but which was placed before him for signa- 
ture by deft. after the agreement was concluded.— 
BANK OF AUSTRALASIA v. PALMER, [1897] A. C. 
540; 66L. J. P. OC. 105, P. C. 

Collateral documents |—See Sub-sect. 11, 





G., 


post. 
Showing status of contracting party—Whether 
Snag ere or agent.|—See AGENCY, Vol. I.. p. 637, 
os. 2591-2612. 
Statements by auctioneers.|—Sce AUCTION & 
AUCTIONEERS, Vol. III., p. 17, Nos. 124-127. 
ere terms ambiguous.|——See Sub-sect. 4, 
post. 


Sup-sect. 3.—To App TERMS. 
Whether evidence of usage admissible to add 
terms.|—See Custom & UsaqaeEs, pp. 40-42, Nos. 
1287, Whether evidence admissible J]—To add 
anything to an agreement in writing by admitting 
parol evidence, which would affect land, is not 





agreement that ‘‘if the syndicate failed 
to fill,” that is if there were not a | 
sufficient Charred of persone baa par 


PART III. SECT. 4, SUB-SECT. 8. a 
1237 i. Whether Pe sd admissible.) 


written agreement, & BS, nos 
thereto. —MoKEn 
re aad (1885), 8 O. R. TL 


polices ral 


to enter into oagrecmen —To a toga’ mitée Be. pitt. endeavoured 
the whole tract. should” t sour to add a charge made by means of a geo iil. .JKEvid t be 
money back at once." 1-H ral | memorandum in a bill book & parol | ,47nitted ‘to Stern beran| 
evidence of such ent could not | evidence that it was to be added to the ral nuipalation, varsity. addline to. on 
be given as it contradicted a distinct | security :—Held: this could not be | oral stipulation varying, adding to, or 
of he instrament.-~ | done. -GA¥LEY © MCDONELL (1851), | oer eee AIMODDRE Palk vo. K 
CARTER v AN NORTHERN Ry. | 8 U. C. R. 454 — CAN. on OP ERE ts Cale. 3004 
Co. (911),.18 0 AR. 43; 10. W.N. cs , 


OW 
899 20. WN. 0825 Hos Re R. 370. 
CAN. 


1287 i. ——— Evidence of an agree- 
ment ia not adviiseibic if it weuld add 


TaRIDAR ret aes - R. 
ticG.hL. R. 4 » ND: 


1237 iv. ———.}—By a release the 
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only contrary to Stat. Frauds, but to the rule of 
common law before that statute was in being 
(LORD HARDWIOKE, O.).—PARTERICHE v. POWLET 
(1742), 2 Atk. 388; 26 EH. R. 632, L. C. 

Annotations :—Relfd. Stowell v. Robinson (1837), 3 Bing. 

N. C. 928. Mentd. Hudson v. Carmichael (1854), Kay, 

613; pow v. Blagrave (1854), 4 De G. M. & G. 448; 

Powys v. Blagrave (1854), 2 W. R. 700. 

1238. -]}—You cannot by parol add anything 
to what was the real agreement at the time, after 
that has been correctly reduced into writing 
(GRAHAM, B.).—~-OMEROD v. HARDMAN (1801), 5 
Ves. 722; 31 E. R. 825. 

Annotations o—Mentd. Scarisbrick v. Skelmersdale (1840), 





4Y¥. & C. Ex. 78; Wilbraham »v. Scarisbrick (1847), 1 
H. L. Cas. 167. 
1239. .|—It has been frequently held to be 





a settled rule that nothing parol shall be received 

in addition to any agreement which has been re- 

duced into writing (THOMSON, C.B.).—HopE v. 

ATKINS (1814), 1 Price, 143; 145 E. R. 1358. 
ae ~———.] SMITH v. DoE d. JeERsEY, No. 724, 

ante. 

aaa ——.]—-RoGERS v. Hapiey, No. 1193, 
ante. 

1242. Evidence must be clear & precise.|— 
Where an oral statement is attempted to be super- 
added to a written contract the evidence as to 
such statement must be clear & precise.—THOMSON 
v. Stimpson (1870), 5 Ch. App. 659; 39 L. J. Ch. 
857; 22 L. T. 898; 18 W. Re 1090, L. C. & Li JJ. 
Annotation :—Mentd. Citizens’ Bank of Louisiana v. National 

Bank of New Orleans (1873), L. R. 6 A. L. 352. 

1243. - Hire of animal—Note of agreement 
stating time & price.|—At the time of hiring a 
horse a note of the agreement was made stating 
the time & the price. Pitf. was not precluded 
from proving by parol evidence additional terms 
of agrecment.—JEFFERY v. WALTON (1816), 1 
Stark. 267, N. P. 

Annotations :—Refd. Ford v. Yates (1841), 2 Man. & G. 449; 
Malpas v. L. & S. W. Ry. (1866), L. RR. 1 C. P. 336. Mentd. 
Baillio v. Jay (1859), 7 W. R. 283. 

Purchase of animals—Parol evidence of 

warranty when written memorandum.] — See 

ANIMALS, Vol. II., p. 264, Nos. 422-424. 

1244. Date of letter.|-—A person, after he 
became bkpt., & before he had got his certificate, 
called at the office of his attorney to whom he was 
indebted, & wrote there, the attorney not being 
at home, a letter promising to pay him a sum of 
£100. The only signature was a flourish of the 

en, which it was contended by pltf. formed the 
letter M., the initial letter of deft.’s name :—Held : 
if it was an M., it was not a sufficient signature 

under 6 Geo. 4, c. 16, s. 131. Semble: if such a 

letter be without date, the time when it was 

written cannot be proved by parol evidence.— 

HUBERT v. MOREAU (1827), 2 C. & P. 528; 12 

Moore, C. P. 216; 5L. J. 0.8. C. P. 56. 

Annotations :—Refd. Lobb v. Stanley (1844), 5 Q. B. 574; 
Grant v. Maddox (1846), 15 L. J. tox. 104. 

1245. -|—In an action for work & labour, 
where it appears that the work was done under a 
written agreement, which is inadmissible in 
exors. of R. released the partners from 
all claims whatever in respect of R.’s 
share, & all consideration for that 
release was stated in the document 
to be a lump sum, on payment of 


which, under the writing, all claims 
out of the old partnership 


eased & 

















335.—IND. 





determined. An oral e- e. Certificate o ag beget }—A 

ment was sought to be proved which certificate of the slate HE sufficient 
even though he does not certify that 
trar of the county in 
which the lands lie, & {t can be shown 
by extrinsic oe that he was the 
r:] 
NZIE tv. MosHER (1874), 2 Pug. 


added another term to the considera- 
tion for release in respect of the past 
accounts, the continuance of a one-anna 
ahare in the partnership :—Helf : such 
agreement was not a purely collateral 
or additional agreement, but was an 
addition to the terms of a contract 


he was the 


registrar of 
McKE 
355.—CAN 


that had been reduced to writing, & 
was inconsistent with those terms & 
inadmissible. — CowasJ1 
LIMBOOWALLA ¥v. BURJORJI_ RUSTOMJI 
LIMBOOWALLA4 (1888), I. L. R. 12 Bom. 


evidence for want of a stamp, parol evidence is 
not receivable to show that there was extra work 
done, not included in the original agreement ; 
nor will the judge look at the contract for this 
purpose.—-BUCKSTONE v. CORNISH (1844), 8 Jur. 46. 
1246. ie wrote a letter to the owner, 
offering to take a farm on certain terms Stated, 
nothing being said as to game. The letter was 
not signed by either party, but a copy was ex- 
changed, & L. entered into possession. L. havin 
afterwards shot a hare on the farm, was summone 
by the landlord ; but the justices held that as the 
lease was in writing, nothing could be added to it 
by parol evidence, & refused to hear evidence as © 
to other terms alleged by the landlord to have been 
agreed upon :—Held: as there was some evidence 
of an agreement in writing, the effect of which was 
to leave the tenant the right of sporting, the 
decision of the justices could not be interfered 
with.—BvuTLER v. LORD (1860), 24 J. P. 390. 
1247, Sale of land.]-—-Goss v. NUGENT 
(LorD), No. 1185, ante. 
1248. —-—-.]——-The law prohibits generally 
if not universally the introduction of parol evidence 
to add to a written agreement whether respecting 
or not respecting land, or to vary it (KNIGHT 
Bruce, L.J.).—MARTIN v. Pycrorr (1852), 2 
De G. M. & G. 785; 22 L. J. Oh. 94; 20 L. T. 0.8. 
135 Z 16 Jur. 1125; 1 W. R. 68; 42 BE. R. 1079, 
L. JJ. 


Annotations :—COonsd. Price v. Ley (1863), 4 Giff. 235, 
Refd. North v. Loomes, [1919] 1 Ch. 378. Montd. Jervis 
v. Borridge (1873), 8 Ch. App. 351. 




















1249. Sale of goods.|—-CHANTER v. HOPKINS, 
No. 1238, ante. 
1250. .|—PIitf. sent two pipes of wine 


to a customer on a written order, & by a specified 
conveyance ; but the order did not state the price ; 
one pipe, the subject of that action, was lost by 
the negligence of deft., the carrier :—IHeld: the 
rice could not be supplied by parol evidence.— 
ORGAN v. SYKES (lemp, 1834-42), cited in 3 Q. B. 
at p. 486. 





1251. ——- —-—-.]—HckmAn v. HAYNES, No. 
1226, ante. 
1252. Agreement inter partes—-To show 


other persons parties to it.]——It is questionable 
whether in the case of an agreement inter partes 
parol evidence is ever admissible for the purpose 
of showing other persons to be parties to it.— 
ROBINSON 7. RUDKINS (1856), 26 L. J. Ex. 56. 
1253. Lease—Addition of restrictive cove- 
nant.]—T. agreed in writing to take an underlease 
of two of six houses, held under one lease subject 
to existing tenancies, the covenants to be similar 
to those in the original lease. T. died before the 
underlease was executed, but there was some evi- 
dence to show that he had seen & approved of a 
draft of the underlease which contained a covenant, 
not in the original lease, against carrying on the 
business of a grocer in either of the houses. The 
tenant of one of the other four houses had an agree- 
ment. for a lease to contain the restrictive covenant. 
f. .|—A certificate of the 
acknowledgment of a deed taken 
before a notary public was headed 
Province of N. B., & stated that the 
notary had set his hand & affixed his 
seal thereto at J., in the province :-— 
Held: ifthe sarcrtagert 4 bari preted _ 
Sent ia the province at the time, 


that fact could be supplied by evidence. 
HERRINGTON 


—Don d. SEELY Uv. 
(1888), 27 N. GB. R. §25.—CAN. 
—— Power of attorney, J—SERRE 


g- 
Dir St. JEAN v. METROPOLITAN BANK 
(1876), 21 L. C. J. 207.—CAN. 











RUTLONIL 


county.—DoEr d. 


314 
a a of extrinsic evidence: Sub-sects. 


On bill filed against T.’s administrator for specific 
erformance of the agreement, & a declaration that 


- had accepted the underlease in the form of the 
draft :—Held: the administrator could not be 
comperet to accept an underlease containing the 
restrictive covenant.—SNELLING v. THOMAS (1874), 
L. R. 17 Eq. 808; 43 I. J. Ch. 506. 

To prove real or additional consideration.|— 
See Sub-sect. 11, D., post. 

To prove payment of consideration.]—-See Sub- 
sect. 11, D., post. 


Sus-secr. 4.—-To EXPLAIN AMBIGUITIES—PATENT 
AND LATENT. 

Admission of evidence of custom & usages.|— 
See Custom & USAGES. 

1254. General rule.)|——WaTCHAM v. EAsT AFRICA 
PROTECTORATE, No. 923, ante. 

1255. -]—Parol evidence is admissible to 
explain the terms of an ambiguous written agree- 
ment, but not to extend it.—Stoxrs v. MOORE 
(1786), 1 Cax, Eq. Cas. 219; 29 H. R. 1137. 
Annotations :—Mentd. Ellis v. Smith (1754), 1 Ves. 11; 

Ogilvie v. Foljambe (1817), 3 Mer. 53; ornbury wv. 

Bevili (1842), 1 ¥. & ©. Oh. Cas. 554; Caton v. Caton 

(1867), L. R. 2 H. L. 127 

1256. -]—It is a well-known general rule, 
that extrinsic evidence is admissible to explain a 
written instrument, though not to vary or con- 
tradict it (BaAaLHY, B.).—MEGGINSON v. HARPER 
(1833), 2 Or. & M. 322; 4 Tyr. 94; 3 L. J. Ex. 50; 
149 H. R. 784. 
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1257. —-—..]—In order to warrant the admission 
of evidence to explain a written instrument, the 
ambiguity must be latent. 

Where there is 4 latent ambiguity, the intention 
of the parties to the contract may be explained by 
evidence of the _ surrounding circumstances 
(WitiiAMs, J.).—Way v. HeARN (1862), 13 
O. B. N.S. 202; 32 L. 5.0. P. 34; 6 L. T. 751; 
143 EB. R. 117. 

1258. Patent ambiguity—Evidence inadmissible.) 
rng ’3 CasE (1610), 8 Co. Rep. 150 b; 77 


4 tations :—Refd. Green v. Horne (1698), 1 Salk. 197; 
er v. Travers (1832), 8 Bing. 244. Mentd. Lampet’s 


Case (1612 0 Co. Rep. 46 b:; Whitton v. Bye (1618), 
Cro. Jac. 486; Trenchard v. Hoskins (1624), Win. 92; 
Wiseman v. Cotten (1662), 1 Sid. 185; Austin v. wit rial 
cott. (1673), 1 Mod. Rep. 99; Brice v. Smith (1737), 

es. 1; Goodridge v. Goodridge (1749), 7 Mod. # 
4538; Wal ole v. Gholmondeley (1797) 7 Term Rep. 138 ; 
D sv. Ellis (1808), 9 East, 382; Smith 


oe d. ; v. Jersey 
1821), 3 Bll. N. 8. 200; boe d. Gord v. Necds (1836), 2 
ale, 245; Bradlaugh v. Clarke (1883), 8 App. Cas. 354. 
1259. —— .]—This is a case of ambiguitas 
patens, &, according to the rules of law evidence 
to explain such an ambiguity is not admissible. 
Where there is doubt on the face of the instrument 
the law admits no extrinsic evidence to explain 
it (TiINDAL, C.J.).—SAUNDERSON v. PIPER (1839), 
5 Bing. N. C. 425; 1382 E. R. 1163; sub nom. 
SANDERSON v. PIPER, 7 Dowl. 632; 2 Arn. 58; 
7 Scott, 408; 8 L. J. C. P. 2273; 3 Jur. 773. 
Annotations :—Refd. Garrard v. Lewis (1882), 10 Q. B. D. 
30. Mentd. Baker v. Jubber (1840), 1 Man. & G. 212. 
1260. Of intention.|—By a written 
agreement, pltf. undertook -to do work for deft. 
on the houses ‘‘ in South Street and Southampton, 
Street.” It appeared that, at the date of the 
agreement, deft. had land & houses in South 
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h. Necessity for ambiguity before 
admission of extrinsic evidence. |}-——Where 
@ covenant is joint in unambiguous 

rms, it be construed as joint, 
though the interests of the covenantees 
be several. Where ita seneuane admita 
of more than one interpretation & tho n. 
other covenants or atipulations, if 
any, of the deed do not give the solu- 


meaning, 





ambiguous meant 


language is capable of more than one 
the circumstances surround- 
ing the contract may be looked at to 
see in what sense the parties were using 
the words.—BuRRITT v. STONE, [1917] 
ae W. R. 978; 38 D. L. R, 240.— 


.J--If the language of a 
written contract has a definite & un- 
» parol evidence is 


a. ——.}—An agreement to deliver 
a book in forty-two parts at 58. each, 
to begin the delivery in 1889 or 1890, 
& to complete the delivery of the 
series as soon after publication as 
possible, i8 unambiguous, ora. 
evidence will not be admitted to show 
whet the agreement means.—BOWER- 
en ph ae (1890), 9 NN. Z L. R. 


b. ———.]—Parol evidence is not 


tion, extrinsic evidence may be | not admiselble to show that the parties anin 

admittod to show which anverpre tion | meant something different from what ae te oe ee ‘ne ct rr 

se eeWaboucane RUGS T Venn. | SPLR SANG: amtiee ae oeaeemiGe | Seated that ther je an ambieuly. 
: ; -L. R. | o e subject-matter is susceptible 

413.—AUB. of more than one interpretation parol It is not sufficient that one party only 


k, ~~~. }——_Where a dood is free from 
amb ty it neither demanda nor will 
admit extrinsic aid to construction, 
but must speak for i ——McDoNnaLD 
v. BLois (1 78), 9 N. 8. R. 298.—CAN. 


], ——.}—-A license to cut timber 
on lands traversed by a watercourse 
described the portion on which the 
timber was to be cut as ‘‘ bounded on 
the aouth ’’ by the river. The river 
crogsed the width of the land almost 
en at a point about seven arpents 
from its northerly boundary, & again 
orossed it completely at another point 
about nineteen arpenta further south : 
Held: there was no ambiguity in 
the description, but, even if any doubt 
existed, the ot ing ent 
must be constru 
party ¥ 
allowed to give evidence of extraneous 
ciroumstances to show a different 
intention——MoREL v. LEFRANOOIS 
EF ae a Oo L. T. 1573; 38 8 OC R. 


m. ——~.}—When the language in 
which an agreement ie emtodied te 
clear & susceptible of only one meaning, 
sito it may not oe that which the 
parties inten ; 


but where the 


evidence of the surrounding circum- 
stances is admissible to help in deter- 
ing what the aubject-matter of it is.— 
Sir oat Burns, [1919] 3 W. W. R. 


0. ~——-.]— When a document is so 
obscurely worded as to leave a doubt 
as to the ‘ntention of the parties, it 
may be open to the ct. to inquire into 
& speculate upon that intention; but 
when the language of the instrument 
is clear, & the intention manifest, the 
ot. cannot hold anything immaterial, 
that oither party, & more especially 
a pany, under no o al lability, 
thinks fit to stipulate for in his contract. 


p. ——.J——A. contracted to do 
certain pite at the rate of ls. 6d. 
Ba the ince Uf the contraat te how Ce 

@ con o show the 
breadth of the work to be done, but 


ang were not 


‘there was no latent ambiguity in the 
au sulky, 8 


contract, & the “‘ 
1 yard in length by 18 ft. in breadth, 
OGhan Gomean cid ines LE 
97.—N.Z. : se aaa 


suggests that there is an am gultr es 
LAWRENCE v. HANDLEY, [1920] N. Z. 
L. R. 169.—N.Z. 

0. ---A written document will 
be construed according to its gram- 
matical sense & on when that 
sense is ambiguous oral evidence 
in explanation be allowed.—GoRDON 
v. BAIN, (1902) T. H. 210.—8. AF. 








d. J—In a written e- 
ment of sale the vendor sold “‘ his 
portion of ac I 


farm. n an 
action instituted on the contract the 
vendor sought to lead evidence to 
show that at the time of the sale the 
parchesce knew that “ his portion ”’ 

d not refer to hia whole portion :-— 
Heid: the words “ his portion ’’ were 
not sya, dovbey but cleacly eant ‘* his 
regis ortion,” & nop evidence 
could be allowed to vary the meaning 
of such words.—CELLIERS pv. PAPENFUS, 
{1904} yf 8. 73.—8. AF. 

8. -}+—~—Semble: when a written 
contract is expressed in unambiguous 
language, oral evidence of surrounding 
circumstances not in proof of a custom 
is not edmninaible-to the unex- 
pressed intentions of the parties in 
order to add a condition limiting, not 
errata oo Ween Tibial 

— Le 
W. L. Dp. 148.—8. AF. i 
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Street, but had nothing in Southampton Street :— 
Held: the agreement being unambiguous, evidence 
was not admissible to show that the word “ and ”’ 
was inse: by mistake; & that it was a mis- 
direction to leave it to the jury to say what was 
the intention of the parties. ITCHIN v. GROOM 
(1848), 5 O. B. 515 ; IT L. J.0.P.145;10L. T. 0. 8. 
846; 186 EB. R. 979. 

1261. ——_  —— ——-.|— WATERPARK (LORD) | 

, No. 1338, post. 

think there is here, an ambiguity which is not 
latent but patent, according to the old distinction, 
that is not a matter to be solved by evidence as to 
the meaning of the parties it is to be solved by the 
ct. as a matter of construction (WRIGHT, J.).— 
LONDON CLEARING BANKERS COMMITTEE v. IN- 
LAND REVENUE Comrs., [1896] 1 Q. B. 222; 65 
L. J. Q. B. 253; 74L.7T.55; 12 T. L. R. 189; 40 
Sol. Jo. 214, D. ©C.; on appeal, [1886] 1 Q. B. 


542, O. A. 

1263. Latent ambiguity—Evidence admissible 
——Parcels in lease.]|—If a lease be made of meadow, 
pasture, & arable lands, in which two parcels are 
described as ‘‘ Lane’s Meadows,” & an action be 
brought against the lessee for ploughing up 
. Meee s Meadows ’”’ contrary to covenant, deft. 

show that the lands thus described. were 

ace le & not meadow lands, for the words in the 
lease are descriptive of the ‘locality, & not of the 
quality of the lands.—SKIPWITH v. GREEN (1724), | 
11 Mod. Rep. 388; 8 Mod. Rep. 311; 1 Stra. 
610; 88 E. . 1106. 
Ainolation -—Menta. Palmer v. Ekins (1728), 2 Stra. 817. 

1264, ——— -|—EDEN v. BuTE (EARL) (1776), 
3 Bro. Parl. Cas. he 1K. R. 1572, H. L. 

1265. A being tenant to B. under 
& lease containing Bent it was agreed between 
them that the lease should be surrendered up, & a 
new one granted, omitting those covenants. A new 
lease was accordingly executed, & at the same time 


v. 














1265 i. Latent ambiguity—Evidence 
admissible.|—An expression in a 
written contract may, if the whole of 
the contract is looked at, be found to 
be ambiguous, & therefore explainable 
by extrinsic evidence, although from 
ite collocation & the heading of the 
clause in which it is contained it appears 
to be meee of aaedgeel one meaning 


1265 viii. 

















; 
| 
| 


| 


1265 v fie es Mang 
BARTHEL | (1894), 21 A. R. 965; reved., 
2438. C. R. 367.—CAN. 





construction of the mtge. 
the state of the property at the time 
it was made, parol evidence would be 
admitted to explain the ambiguity in 
the rea a boae of the lands intended 


an agreement was entered into :—Held: no parol 
evidence could be admitted to explain the agree- 
ment, there being no latent ambiguity.—CoKER v. 
Guy (1801), 2 Bos. & P. 565; 126 EB. R. 1441. 
1266. ——. |—D. & W. being general 
artners under the firm of D. & Oo. & D. & Co. 
aking a share with three others in a articular 
adventure which D. & Oo. manage & insure for 
the account of D. & Co., it is a latent ambiguity 
to be explained by evidence whether the D. & Co 
for whose account the insurance is made means 
D. & W. only or all who are partners of D. in that 
particular adventure.—CARRUTHERS v. SHEDDON 
(1815), 6 Taunt. 14; 1 Marsh. 416; 128 E. R. 937. 





Annotation + Bald. _Ebsworth v. Alltance Marine Insce. 
(1873), L. R. 8 ‘ 
1267. ——, Where a deed purported to 





grant all the coal mines in the lands in the occupa- 
tion of K. & son, & the grantor had not at that 
time any lands in the occupation of K. & son, & 
the deed was founded upon a contract of sale 
executed some months before, to which the 
grantor’s land steward was the subscribing witness : 
—Held: for the eee of explaining the latent 
ambiguity in the letters written by the latter 
to the grantees, respecting the sale to them by the 
grantor of the coal mines in the deed, & purporting 
to be written by his directions, were admissible 
evidence, without showing an express authority 
from the grantor to write them.—BEAUMONT v. 


FIELD (1818), 1 B. & Ald. 247; 106 EB. R. 91. 
| Annotation :— Menta. Doe d. Norton v. Webster (1840), 12 
1268. .]—It is the opinion of all the 








ct. that there was in the guarantee an ambiguity 
that might be explained by evidence so as to make 
it a valid contract (per CuR.).—BRookKs v. HAIGH 
(1840), 10 Ad. & El. 323; Per. & Dav. 288 ; 
113 BK. R. 124, Ex. Ch.; affg. S. O. sub nom. 
HAIGH v. Brooks (1839), 10 Ad. & El. 809. 


Annotations :—-Apld. Goldshede »v. Swan ae 1 ate 
wae Ne 10k: Expld. Way v. Hearn (1862), 13 N. 8. 292. 





7 E. L. R. 36.—CAN. 

a xiv. ——,] —- ONTARIO 

WIND ENGINE & PUMPCO. v. MALFAIRE 
.—Whoere the | (1910),14 W. L. R. 264 ; 3 Sask. 315.— 
ependedupon | CAN. 

1265 xv. -J—In ambiguous 
contracts tho domici e of the parties 
the place of execution, the purpose, 
& the various provisions & expressions 


OTTEN WU. 

















ee EY 189. —AUS (1914), 14 S. ‘R. to b ected.—IMHIF v. ARCHIBALD | of tho instrument are material to be 
1265il, : (1800), 5 8. C. KR. 368,.—CAN. lc chad pt in rue otis): 
pastes eg A a ANDSDOWNE ¥. LANDSDOWNE 

pape ambiguity, parol what Wa is | taney (1901), 13 Mens Le it 463. | 2 BU. 60.—IR, 
intended by the parties —BuRG ao CAN. 1265 xvi. .J—Parol evidence 
DENISON (1858), 16 U. CG. R. 457. — 1265 x. ——~,}—Where Crown | Of user was rightly received to explain 
CAN. lands were granted “‘ in trust for the | the extent of the denomination called 
ae f the congregation of the | the ‘‘ Freestone Quarry,’ there being 

1265 ill. ~The desorip- | frebk Catholic Church at Limestone | in the deed no specification of its 


tion of a lot by motes & bounds, from the 
Crown lands department, is admissible 
in evidence to explain the patent for 
the lot, in which it is aprienet only 
wy, pee number & ssion.— 








Lake,” N.W.T., & ita 
description was amb 
mean either the Greek Orthodox 
Church or the Greek Church in com- 
munion with the Church of Rome :— 


boundaries or situation, & there being 
a latent ambiguity in the deed, inas- 
eran a8 ne ner? more frecatone 


e.—Boyp 
Gono G (1B36 )»» 
IR 


peared that this 


ous & ht 


v. 
Sm. "& Bat. 425.—- 








v. BRITTON °1870) 30 
er | , Held: the construction of the grant ° 
UG. Be ha ~ Where ext should be determined by the facia & & 1265 xvii. .}~When there 
hd ri -] ereextrinaic | ciroumstances antecedent to & attend. | i¢ a latent ambiguity in a decd, such as 
ran pew showed that there was noJot1 | ing the issue of the grant. —Po.usHis | there being two lands of the same name, 
rer ee a mistake in the description | », ZackLYNsKI (1906), 37 9. C. R. 177; | evidence may be given to remove or 
he iota reserved, & a latent | on appeal, (1908) A. C. 65.—O -| explain if; but parol evidence to 
am biguity, parol evidence might be 1265 xi. ‘}—The nae construe the deed cannot be given 
eceeahae to explain it.—KEAn  v. in the desoription was a latent one aly until by parol evidence the existence o 
ROPE (1874), 35°U. C. Re 415. OAN. Pient when evidones was | such latent ambiguity is shown. If s 
1265 v. —— -]-—D. sold to the mel the irregular shape of the | Word used in a deed have a double 
Pande under the denectotion at Bell d, & therefore extrinsic evidence | oanne, if evidence moaning, parol 
under the on of “ Belile- ng a ou 
vue aquare ” :—Heild : p paro) evidence bedaue! Rpg menial to show the intention evidence may bo givon to fs the 
was admiseble to show whee was Ci96e) ro ~ R 
meant by “‘ Bellevue square,’ lan | 466.—-cAN. 
or d ption being in ouate 
the KOUGHNET v. DENISON 


—VaNn 
1884), 11 A. R. 699.—CAN. 
12365 vi -~———,J-~—- BRADY 
Sav_LER i890), 1 17 A. R. 365.—CAN. 


v. 


4265 xii. ——— ——~. Owens. MER- 


1265 xiii, —— ——,}—OnvTE v. 
ADNEY iNe. 2) (1909), 39 N. B. R. 93; 


LESON v. JONASSON 


R. ones orth which the word was intended 


94; 3W. LL. o be —WATERPARK 0. FENNELL 
(ies) 8 I. 0. L. BR. 120; 8 Ir. Jur. 
1265 xviii, —— ——.]}—RIOHTER ¥ 
BLOMPFONTEIN TOWN COUNCIL, (1982) 

App. D. 57.—8. AF. 
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+) e 


Refd. Allnutt v. Ashenden Yael & Man. & G. 392; 

M hagen ©. Davis (1844 1 on Rate Chepinan 

Button es 6 - 2 C. 634 Durell (1848), 6 
. lewis v. Clark (1840), f 3 Exch. 375; Kdwar 


9 
y. Jevons (1849), 8 C. B. 436 ; Pens ak 
ae 89; Bell v. ‘Welch “G860), 9C 
awson (1851), 10 C. 765; Broo ae a ’ Batchelor 
(i856), 1H. &N. 255; Mather v. che Roles (1858),, He 
O. 8. 261; Hall v. Conder (1857) 
Theale o. oo (1858), 3 De G. & J. oe * Hart o Mitieg 
(1858), 4 C. B. N. 8. 371. Mentd. Stewie >. "Hoe (1849), 14 
. B. 431; Southall ». Ri 1851), 11 C. 2 481; Money ». 
ordan (1852) e G. 18; R. Waits Ah 
18 J.P Westlake v. Adams (1858), 6 C. B. N 
1269. J—A., by an ae in 
writing, ed to win ates etc., ‘‘ for the pur- 
pose o puilding ” certain cottages :—Held: parol 
evidence could not be given, to explain the Bene 
in which the word “ building’’ was used.— 
CHARLTON v. GIBSON (1844), 1 Oar. & Kir. 541, 
.N. P.; subsequent proceedings, 4 L. T. O. S. 


06. 

1270. .]—By an agreement in writing, 
A. agreed to take an underlease from B., at a rent 
of £340, A. ‘“‘ paying all taxes, land tax & insur- 
ance.’’ <A lease was granted, reserving the rent 
of £340, stated to include the land tax. It had, 
however, been redeemed by the superior landlord. 
The lessee having refused to pay the amount of 
the land tax redeemed, the lease was ordered to 
be reformed by makin him liable for the land tax, 
though redeemed :—Held: parol evidence was 
admissible to explain the meaning of the parties 
by ‘land tax.’’—MuRRAY v. PARKER (1854), 19 
Beav. 305; 52 E. R. 367. 

1271. .|—Parol evidence may be 
given to show, as between the two co-obligors in a 
va that one of them was only a surety for the 
other. 

A. & B. join in a bond to secure money, bor- 
rowed by B. for the use of a third person; as 
between A. & B. A. is only a surety. —BOo.ron v. 
OOOKE (1825), 3 L. J. O. S. Ch. 87. 

1272. -—— ——.]—Way v. HEARN, No. 1257, 
ante. 

1278. ———.]—Parcel or no parcel is a 
question of fact for the jury, but the judge is 
bound to tell the jury what is the proper con- 
struction of any documents necessary to be con- 
sidered in the decision of that question. 

In this case, it being ascertained that the house 
itself was incorrectly laid down in the map, it was 
ossible to know by. an examination of the deeds, 

y their construction alone from what corner 
of the house the boundary line was to be drawn ; 
that consequently there was a latent ambiguity, 
which was to be determined by evidence, & was 
not open on construction. 

t was the duty of the judge to explain to the 
jury ury the true meaning of this deed ; & in construing 
he deed the snags was bound to look at the map 
as forming part o 
—LYLE v. RicHarps (1866), L 


da 
v. Mier iat )» 























the deed rep CRANWORTH, C.). 


. R. 1 H. L. 222; 
35 L. J. Q. B. 214; 15 L. T.1; 30 J. P. 659; 12 
J er N. 8. 947, H. L. 

4. —— -]—Pltf., being desirous of ob- 
aedae a transfer of the lease of a public-house 
from fhe deft., who was a public-house broker, 

ep, Pa an agreement in the following terms: 

H. now informs me he is in possession of 
£60 cash, & such being the case, I hereby agree to 
get the lease & eve g, for such sum of £60 
cash.”’ Deft. had no interest in the public-house 
himself :—Held: parol evidence was ible 
to show what the lease was to which ei ment 
referred.— HORSEY v. GRAHAM (1869), L 5 0. P. 





DEEDS AND OTHER INSTRUMENTS. 


Fi 89 L. J. C. P. 58; 21 L. T. 530; 18 W. R. 
1. 

1275. ——— .]—Pltf. granted by deed licence 
& authority to use an invention, of which the patent 
hel hbo andar him, for irae tan rifles, rh 

efts., yielding unto the licencor the 
royalty of one oihiee for every gun, rifle, or 
breech action inanufaccared, a or sold 
under the powers hereby grante 

The exemption of the Crown from royalties for 
the use of patents was at that time generally 
believed to extend to govt. contractors ; but when 
this exemption was limited to the use " of the im- 
mediate servants of the Crown, pltf. brought this 
action to recover royalties under the deed for the 
rifles manufactured by defts. for the govt. 

Held: the words of the reddendum suggested a 
latent ambiguity which admitted extrinsic evidence 
to show the intentions of the parties.—RODEN v. 
LONDON Smart ARMS Co., Lrp. (1876), 46 
L. J. Q. B. 218; 35 L. T. 505; 25 W. BR. 269. 

1276. ——— —— Voting paper.|——-SUMMERS v. 
MooRHOUSE (1884), 13 Q. B. D. 388; 51 L. T. 290 ; 
48 J. P. 424; 32 W. R. 826; sub nom. SUMMERS v. 
MOORHOUSE, WAKEFIELD MUNICIPAL ELECTION 
PETITION, 53 L. J. Q. B. 564, D. C. 

1277. ——— -—-— Where ambiguity raised by 
extrinsic evidence.|—SMITH v. DOE d. JERSEY, No. 
724, ante. 

1278. the con- 
struction of written documents is for the judge ; 
but, where it is shown by extrinsic evidence that 
the terms are ambiguous, evidence is admissible 
to explain the ambiguity ; .& then it is for the 
jury to say in which sense the ambiguous a ee 
sions were used.—SMITH v. THOMPSON (1849), 8 
C.B. 44; 18L. J.C. P. 314; 187 E. RR. 424. 
Annotians :—Refd. Stucley v. Baily (1862), 1H. & CO. 

405; Bank of Now Zealand v. Simpson, [1900] A. C. 182. 

Mentd. Horton v. McMurtry fuse 0), 5 H. & N. 667; 

Addis v. Gramophone Co., [1909] A. C. 488. 

1279. -|}—In the conditions of 
sale the vendor was described as “ legal personal 
representative of D.” At the date of the contract 
the vendor was not D.’s legal peers representa- 
tive; there was no person filling that character. 
But the vendor was the only person in a position 
to become ‘‘ legal personal representative,” & he 
subsequently took out letters of administration to 
D.’s estate. The purchaser objected to the title 
on this ground :—Held: the latent ambiguity 
being raised by parol evidence could be got rid of 
by ee evidence.—-TowLE v. TOPHAM (1877), 37 


1980. -|—In: an action on a 
prey of insurance, if the evidence discloses a 
atent ambiguity in the policy requiring a resort 
to parol evidence, the question at issue ceases to be 
one of construction for the ct., & becomes one of 
fact for a jury.—HORDERN v. COMMERCIAL UNION 
































INSURANCE Co. (1887), 56 L. J. P. C. 78; 56 
L. T. 240, P. C. 
1281. ——— Interpretation of evidence admitted— 


Whether by court or jury.|—SmiTrH v. THOMPSON, 
No. 1278, ante. 





: .]—When evidencé, legiti- 
mately admitted in the course of a cause, raises a 
ae Seely. evidence to explain that is 

properly y admissi le ; ; but if there were, in truth, 
tent ambiguity, & the evidence to explain 
were consequently inadmissible, still the improper 
admission of such evidence would not be a ground 
for a new trial, because the writing would then be 
for the ct. to construe without regard to y the 
‘evidence.—BrUFF v. OONYBEARE (1862), 13 
C. B. N.S. 263; 6 L. T. 647; 9 Jur. N.S. 78; 143 
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E. R. 105; reved. on other grounds (1868), 17 
L. T. 664, Ex. Ch. 


Annotation :—Consd. London Corpn. v. Sandon, London 
i ene V. men Ry., Met. Ry. v. London Corpn. (1872), 


1283, ——- -]—(1) Horses sent from 
Shipton by deft.’s railway to Wolverhampton, to 
be delivered there, were sent to a station called 
Herbert Street station; if booked through to 
Manchester (as they mi sar ae be), they were sent to 
Bushbury Junction, a mile beyond Wolverhampton, 
to meet a train on another railway, to be carried 
to Manchester. Horses might be sent either by 
horse-boxes & passenger train, when the co. 
charged more money & took more risk, or by cattle- 
trucks & goods train, when they charged less & 
took less risk. Pltf. went to the station-master at 
Shipton, & required twelve horses to be carried to 
Manchester by the latter method; the station- 
master told him he could not book through, but 
would telegraph to Wolverhampton to have the 
horses sent on to meet the train on the other 
railway. Pltf. paid the fare to Wolverhampton, 
& signed a contract, on which was the direction 
‘Shipton to Wolverhampton,” & declaration 
that the horses were carried ‘‘ at owner’s risk.”’ 
The trucks were directed to Wolverhampton ; the 
horses were taken to Herbert Street station, & it 
was clear that if they ought, under the contract, 
to have been carried to Bushbury Junction, there 
was a delay of twenty-four hours, & consequent 
injury to the horses :—Held: 
evidence that ‘‘ Wolverhampton ’? meant ‘‘ Bush- 
bury Junction.” 

(2) Pitf., in order to prove a contract to carry 
six horses from Shipton to Manchester, relied on a 








there was some | 


Sa a a NE we as ~~ . 
-- ~ 


conversation at Manchester with the station-"' 
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master there, in which he, pltf., said he was going 
to send the horses, & the station-master 

would telegraph about them; on the fact of the 
arrival of the horses; & on the station-master 
conducting himself as if there were such a con- 
tract ; but pltf. did not put in any written con- 
tract, " thoug it was clear there was one :—Held: 
there was no evidence to go to the jury of a contract 
to carry the horses.— ROBINSON v. GREAT WESTERN 


Ry. Co. (1865), Har. & Ruth. 97; 35 L. J. C. P. 
123; 14 W. R. 206. 
Annotations :—As to (2) Refd. Malpas v. L. .W. Ry. 
noes) oe bs Ruth. a Generally, Menta> "D’Are ¥. 
(874), L.R.9C. P. 3 5s Lewis v. G. W. 
Hy” Gsry. g b. D. 195. 
1284. ——- ——— ———.]—HORDERN v. Com- 


MERCIAL UNION INSURANCE Co., No. 1280, ante. 


5.—To EXPLAIN SURROUNDING COIR- 
CUMSTANCES. 


A. In General. 


1285. General rule.|—THE GLAsGow PACKET, 
No. 1154, ante. 

1286. Circumstances affecting subject-matter of 
document— & position of parties—At time of 
i eae aa v. DoH d. JERSEY, No. 724, 
ante. 

1287. ——- -——— ———.]|— BRADFORD (EARL) v. 
ROMNEY (EARL), No. 1162, ante. 

1288. .|—Where an agreement 
in writing respecting a work to be prepared by one 

arty & to be published by the other, is expressed 
in short & incomplete terms, parol evidence is 


SUB-SECT. 











PART III. SECT. 4, SUB-SECT. 5.—A. 


{. General rule.] ——- Where written 
documents are intended by the parties 
to be the final & complete repository 
of their contractual intentions the 
surrounding circumstances cannot be 
used for the purpose of varying the 
contract, but merely for the purpose 
of expiaining it.—CoorPpER & SONS V. 
NEILSON & MAXWELL, LTD., [1919] 
V. L. R. 66.—AUS. 


g. -])— Where there is any 
ambiguity, the construction may be 
aided by looking at the purronnrns 


circumstances.—_MEWA Ku 
mee UWAR (1874), 13 B. L. R. 312. 





h, -]}—The circumstances under 
which the instrument is made may 
show the intention with sufficient 
certainty to enable the cts. to con- 
strue it.—AzIzZ-UN-N a - TASSADUQ 
HvuSAIN KHAN (1901), I. L. R. 23 All. 
324; 5 bes W.N. 569; L R, 28 Ind. 

j. ~] — Parol evidence is ad- 
missible to show in what circumstances 
@ bond or deed was executed.—STRAT- 
FORD v. POWELL (1807), 1 Ball & B. 14. 


k. -J)—It is a settled rule of 
law that, in conuteulag a deed or 
written instrument, the ct. is at liberty 
to inquire into all the surroundin 
circumstances which may have acte 
upon the minds of the persons by waom 
the deed was executed.—aA.-G. 
DRUMMOND (1842), 1 Dr. & War. 353 5 
1 Con. & Law. 210.—IR. 

}. -J—The rule that a word 
of doubtful import may be interpreted 
by parol evidence of the surrounding 
facts applies in all cases.—MELTON v. 
oe (1913), 32 NZ. Z L. RH. 624.— 

m. ——.]—Evidence ma 
of the circumstances in w 

was made, but not to 











be ‘given 
ch @ con- 
to explain 


re 


i 


the terms of a written contract.— 
MACLEOD v. MACLEOD (1824), 3 Morr. 


at -—SCOT. 

In absence of ambiguity.) 
= Semble : when a written contract 
is expressed in unambiguous language, 
oral evidence of surrounding circum- 
stances not in proof of a custom is not 
admissible to explain the unexpressed 
intentions of the parties in order to 
add a condition limiting, not suspend- 
ing, the operation of the contract.— 
TEUBES v. WIRFSE, [1912] W. L. D. 
me .—S. AF. 

—— ——.]-——Where a contract 
is “made, partly in writing & partly 
oral, he circumstances may be 
oroed? . considered in order to ascer- 
tain the terms of the contract, the os 
struction & effect of the writing 
even to vary the contents of the wr ring. 
—LEGATE v. PRAAGH & LiLoYD (1906 
27 N. L. R. 413.—S. AF. 

1286 i. Circumstances ates rises 
matter of document — eoation 
parties—At time of elton. Pm pl 
oint of commencement in front on 
ake Eric, at the south-east angle of the 
lot, means the south-east angle as it 
stood at the time the nt issued, + & 
not a point Ped with the encroach- 
ment of the —ILER v. NOLAN 
(1861), 21 U. C. a ‘309 .-—CAN. 

1286 ii. ——~- ——-_———. }-NORQUAY 
v. GRAND TRUNK Pactrid Town & 
DEVELOPMENT Co., (1915), 32 





L. R. 756; 9 wo w. R. 347; 25 
D. L. R. 59.—CAN. : 

1286 fii, —-——- ———- ———.}—Deft., in 
answer to a suit by pltf. for possession 
of certain land a Se a that the kobala, 
which purported be an out-&-out 
ae ee in eee of pit & on which the 
p 


the Pl aad sebe f 
onl ete te SeeTe mui llega 
oO as a mige. Ve SUC. ega- 
tone. tendered’ evidence Of the: cir: 
cumstances under which the kobala wae 
executed, & of the conduct of the parties 





cee eeepc oe mee hee mre ee re ee SD Se A a ec  —  ——e ——— 


to show that the document had all along 
been treated as a intge. & intended to 
operate as such :—Ze : such evidence 
was admissible-—Hem ee ea SOoR 
v KALLY CHURN Dass (1883), I. L. R. 
9 Cale. 528; 12 C. L. R. 287 — IND. 

1286 iv. . -—-A case has 
to be decided on a constleration of the 
documents themselves, with only such 
sh evidence of circumstances as 

ht be roquired to show the relation 

of he written language to existing facts. 
—BALKISHEN Das v. LEGGE (1899), 
IL. R. 22 All. 149; L. R. 27 Ind, App. 
58; 4 CG. W. N. 153. ee: 

1286 v a ee 
TURNBUL IL. (1843), 5 Dunl. ct of Seas.) 
1334; 15 Se. Jur. 580.—SCOT 

1286 vi. -J— In dis- 
covering the intention of a contract, 
the circumstances under which it was 
entered into, as the prevailing opinion 
(though erroneous) as to the law on a 
particular point at the date of the 
contract, are ed er —STEWART UW. 
Scotrisn N.E. Ry. Co . (1859), 21 Dunl. 
(Ct. of gary ny 3 Maca. 382; 31 Sc 
Jur. 445.—8CO 











WALKER v. 











1286 vil. ———- ———- ——-.}---CORB 
WADDELL eis 7 R. (Ct. of Seas.) 
200; 17 Sc. L. R. 106.—-SCOT. 

1286 viii, ——- ——— ———- EH xistence of 


aly }+The ct. allowed a proof 
habili modo on the ground that the 
documents were ambiguous & could not 
safely be construed without knowledge 
uf the facts to which they relatod. 


M‘ADAM fe ScoTT (1912), 50 8c. L. R. 


—SCOT 
oe. }-The ct. or jury is entitled 
gre at all surrounding § circum- 
por to decide whether a document 
amounts to a gift.-—R. v. Hoop (1915), 
158. R.N.8. ow 362; 32N.S. W. W.N. 
115.—AUS. 
q. Boundarics & ene ee) — 
In questions relating to boundaries & 
descriptions, & generally of parcel or 
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admissible to explain that wkic 


telligible, such explana wh ot 

with the’ written femme oe tot > ‘Bonsetent 
You may show by extxi 

tion of the parties at the 


* 










nsic evidence the situa- 
time the contract is made 
Ser v. Lew (1841), 8 Man. & G. 
773 & Jur. 1184; 183 E. R. 


‘Mentd. Dobson v. STA), Le Be 9 25 L. mh Ex. 
Iman v. Bluett 1874), 9 Hxe a0 
Shannon 879), oe D. * aicariskondant ¢ 


oe SHORE 2, WILSON, No. 











J—A grant by lease of 
premises last held under the grantor as bleach 
works, implies a licence to use the same as such. 
In considering what is the extent of the grant, we 
are entitled to take into consideration all the 
circumstances connected with the property i 
veyed (MARTIN, B.).—Hatui v. Lunp (1868), 1 
H. & O. 676; 32 L. J. Ex. 118; 7 L. T. 692; 
Jur. N.S. 206 ; 1l W. R. 271 ; 168 E. R. 1055. 


Annotations Reid. Thomas »v. Pchess an, (1887), 20 Q. Go. "8 D. 


nag Poe 

Hoss (1888) q Ch. 295 ; Pat ech Colliery C 
oodman, ue . C. 634; ’ Schwann »v. Cotton, (1916) 

2 Ch. 120. Belden e: Bastard (1865), 7 B. &S. 1 








1201. .|—In order to prove the a 
ment stated in the plea, deft. put in a letter pom 
one of the pltfs., containing the terms of the agree- 
sae for the seca :—Held: evidence of a 
previous conversation when pltf made inquiries 
as to what the other creditors were likely to do 
was admissible to show the motive which induced 
him to write the letter, & the intention with which 
the agreement was entered into. 

The evidence was not given for the purpose of 
adding to or qualifying the terms of the agreement, 
but to show with what view the paper was written 
—wviz. to be shown to the other creditors. There 
are two objects for which it might have been given ; 
either to bind pltfs. to the composition, or for the 

urpose of being shown to the other creditors. 
hen is not the conversation evidence to show the 
intention with which the paper was given & the 
object for which the agreement was made ? (PARKE, 
B.).—ReEay v. RichHarpson (1835), 2 Or. M. & R. 
422; 1 Gale, 219; 5 Tyr. 981; 4 L. J. Ex. 236; 
150 EB. R. 182. 
Anes :—Mentd, Clapham v. Atkinson (1864), 4 B. & S. 


1292. -|—The first question is, whether 
the letters formed between themselves a perfect & 
concluded contract. That must be decided by the 
rian pet of the letters themselves, aided cnly by 
such extrinsic evidence as in such cases was always 
eimissible, with reference to the position in which 
the parties to the alleged contract stood at the 
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time, & with re to the subject-matter 
(Knicut-Bruce, V.-C.)—Re Oxrorp & WOoR- 

ExTension & CHESTER JUNCTION Ry. O6., 
Ex p. BARBER (1851), 20 L. J. Ch. 1463 sub nom. 
Re ARBER, & OxFOoRD & WORCESTER EXTENSION 
& Cumster JuNcTION Ry. Co., 16 L. T. O. 8. 338 ; 


15 Jur. 61. 
—-Refd. Re Brighton, Lewes & Tunbridge Wells 
aan Ay Ez p. 0 Conwa may (i86i), 2 91'L. J. Ch. 461; ; eo tins 

Case (1851), 1 

1293. ——— So as to place court in position 
of p ae ot & contemporaneous enjoyment 
of a privilege which may be attached to land & 
subsequent gay pt aor are evidence admissible 
to ex the terms of a deed. 

Although parol evidence cannot be used to add 
to or detract from the description in the deed or to 
alter it in any respect, it is admissible to show the 
condition of the property & all other circumstances 
necessary to place the ct., when it construes an 
instrument, in the position of the parties to it, so 
as to enable it to judge of the eersiniea ad of the 
instrument.—BAIRD v. FoRTUNE (1861), 5 
25 J. P. 691; 7 Jur. N. 8. 926, H. L. 


Annotations :-—Reld. Francis v. Hayward (1882), 20 Ch. D. 
773. ten td. M. Martyr Lawrenoe (1864), 10 L. T. 188; 
Magee v. Lavell (1874) -~9C. P. 107; Mowats v. 
Hudson (1911), 105 L. a 


1294. ——— —_—— 7 ies v. LAVELL, No. 
965, ante. 
-|—The doctrine that in con- 








1295. 
struing a will the circumstances & intention of 
testator may be considered in order to ascertain 
his meaning, applies likewise to deeds.—SIDE- 











aaa vw. KNOTT (1872), 26 L. T. 700; 20 W. R 
1296. —— |—I apprehend that the parol 


testimony must be at all events limited, as it is 
limited in other cases of a like character, where an 
instrument in writing is sought to be varied; that 
is to say, the evidence must be confined to facts, & 
must not go to statements of intention. Parol 
testimony of a person saying, “‘ 1 intended it so,’ 
or ‘‘I intended this, that, or the other,’ is in- 
admissible, & there must be some fact, eee 
an pais, for a ct. to proceed upon (Woop, V -C.).— 
HARRISON v. BARTON (1860), 1 John. & H. 287; 
30 L. J. Ch. 213; 3 L. T. 614; 7 Jur. N.S. 19; 
9 W. R. 177; 70 BE. R. 756. 

1297 Of facts of a transaction.|—Re RickgeTtTs & 
JAMES, Ez p. FLIGHT (1847), 10 L. T. O. S. 850. 

1298. Ownership of goods demanded. |— 
Where goods have been seized, & a demand made 
in writing, it is not to be taken as conclusive 
evidence of property ; parol evidence is ner 
to explain it. —HOLSTEN v. JUMPSON (1803), 4 
Esp. 189, N. P. 

1299. ——— At date of agreement.|—-McCLEAN + 
KENNARD, No. 1164, ante. 

1300. ——— Guarantee.]—Deft. executed a 
bond as a surety to an insurance co. for the fidelity 








Bo perce, parol moe fs admissible several leases been in occupation of a ; the house :—Held: the circumstances 
ow the aleuetion or of the land, & the | farm of the deft.’s for about twenty-five | at atten the execution of the lease, 
parkine out of the boundaries on the | years. In consequence of the dwelling also the corroboration eee by 
land itself, & this evidence is entitled to | on the lot having become unfit for the lease iteelf, warranted the c 
prevail over the tions in the occupation by the leasee he notified the tting parol evidence to show hae 
written instrumen OHNSTON vv. | lessor of his intention to , Bive uP the e first year of the term was the year 
CLARKE osetia iB “a. R., Pt. 11., 56, at the end of his term. here- | in which the house was to be erected.— 
81. tie ue wee agree t the lessor should aA pearcr a. o. BRUMWELL (1886), 13 A. R. 
Although a road alleged OUR, DAs ae —C 
to run over @ farm wasn ot marked on accept a new lease for six ru tyre ots 
the diagram enn to; the geane: in in his rent of 150 @ year. . pon a reference to settle 
Held: the existence of such road ‘at. Pitf. also WY ran Some ore e form of lease, under a contract 
the time of the grant might be proved in connection wi building in the | by a munici corpn. to demise land 
evidence IRKERK of the first year of the term, | owned by it to.a railway co. for a long 
Ls dei (1908) 30 § 8. ©. §30.— & a written lease was ted con- of years with tual right 
8. AF ? yams cae a covenant by the lessor to build | renewal, evidence of surrounding cir- 
. a new house “ the term.” & Ag & usage of 


Lease-—-Time in which covenant 
to Be performed.}--Pitf, had under |. 


t he had the | conveyanocers is 


ins 
whole term within which to put up | tho referee to decide whether the lease 
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of A. who was eppouiies an agent of the co., & 
who was about & afterwards did enter into 
partnership with B., also an agent of the co. The 
condition of the bond was that, = Tose his heirs, 
exors., etc., should well & truly an account 
for all moneys received by hi t e obligation 
should be void :—Held: the surrounding or “ co- 
existing ’’ circumstances were admissible for the 
ose of explaining what might be ambiguous 
in the condition.—MONTEFIORE v. Lioyp (1863), 
15 0. B. N. S. 203 ; 8 New Rep. 82; 33 L. J. O. P. 
49; OL. T. 330; 12 W. R. 83; 148 BE. R. 761. 
Annotation —Folld. Leathley v. Spyer (1870), L. R. 6 C. P. 


-]|—LEATHLEY v. SPYER 
e20) Ee 5 0. P. 595; 389 L. J. O. P. 299; 22 


1302. ——-.]—In construing all instru- 
ments you must know what the facts were when 
the agreement was entered into (JESSEL, M.R.).— 
CANNON v. VILLARS (1878), 8 Ch. D. 415; 47 
L. J. Ch. 597; 38 L. T. 939; 42 J. P. 516; 26 


W. R. 751. 
Annotations :—Men axendale »v. N orth Lambeth es 
427: Milner’s Safe Co. 


& Radical Club, nid. Bax 2 Ch. 

Great Northern & Cit Ry., (1907) 1 Ch. 208 ; Pottey . 

Parsons, [1914] 1 Ch. 704. 

1303. -]—The ct. has a right to know, 
& is bound to know, all the material facts which 
were known to the parties at the time when the 
agreement, deed. will, or yi rena it may be, 
was entered into or made (Kay, J.).—HART v. 
HarT (1881), 18 Ch. D. 670; 50 L. J. Ch. 697; 
45 L. T.13; 80 W. R. 8. 
Annotations :—Retd. W ood v. Wood 

Mentd. Bradley ». Bradley (i8 382), 51 

v. Harrison (1887), 12 P. D. 

1804. j—The deed must be construed 
according to the ordinary rules of construction, 
one of which is, that you are entitled to look at the 
circumstances existing at the date of the deed 
(EsHER, M.R.)—ROE v. Sippons (1888), 22 
Q. B. D. 224; 60 L. T. 345; 53 J. P. 246; 37 
ie Bae 228, O.'A. oe 

on L, 


—Refd. Act 
‘By. tatCa08), ae Sol. To. 357. Mentd. Dorry v. Sanders, 
{1919) 1 K. B. 223. 


1305. ——.]—Evidence is admissible to 
explain the circumstances under which an instru- 
ment was executed, includin ee facts known to 
the parties. — BUTTERLEY Lrp. ve. NEW 
HUCKNALL COLLIERY Co., pe -» [1909] 1 Ch. 37; 
78 L. J. Ch. 63; 99 L. T. 818; 25 T..L. R. 45; 
53 Sol. Jo..45, C. "A, ; affd., [1910] A. C. 381, H. ; 


BO is ess <2: 














set 64 L. T. 586. 
J.P. 87; Harrison 








- North & South Western 





Annotations :—Apld. Locker-Lampson_v. fag hee Coal & 
Iron Co. (1908), 25 7 L. R. 136. Refd. B v. Moira 
Colliery Co., 1915] 1 Ch. 257; Jones v. stags weer ae 
Anthracite Collieries & D vor, {1916} 1 K. B. 
Broken Hill Proprietary ular & Orianval 
Steam Na tion Co. 1917} 4 K. B. 688; avies v 
Powell Duffryn Steam -» {1917} 1 Ch. 488 ; Welldon 
v. Butterley Co., [1920] 1 Ch .°130; Consett Industrial & 
Provident Soc. v. Consett Iron Co., [1922] 2 Ch. 135. 


Mentd. Thomson v. St. Ca nedge. 
etc., i919) A.C C. 468. 


1308. -]—LOCKER-LAMPSON v. STAVE- 


should contain a covenant by the lessee 
to pay municipal taxes.— He CANADIAN 
Paciric Ry. Co. & TORONTO Ciry (1899), 
27 A. R. 54.—CAN. 


Release — Badly drawn.)——- Where 
failed to 


e’a College, 











area in evidence for the purpose of C. 
8 howing that what on the faoe of it is @ 


Peet mtge. This 
rule turns on the fraud which is involved 
in the conduct of th 


oh Coat & Iron Co., Lrp. (1908), 25 T. L. R. 


1807. Only if document ambiguous.|—Before ex- 
c evidence of the surrounding circumstances 
can be admitted the ct. must find in the written 
instrument words which have not a fixed meanin 
but are, in the connection in which they are used, 
ambiguous, susceptible of more than one meaning. 
If there are no such words in the agreement, then 
the evidence as to the circumstances surrounding 
its making is inadmissible. Moreover, if the 
particular sense in which the parties to a written 
instrument used any ambiguous words found in 
it, is to be ascertained by having regard to the 
particular circumstances in reference to which 
these words were used, it necessarily follows that 
the matter which induced the parties to use the 
words in a special sense is their own view or con- 
ception of those surrounding circumstances (LORD 
ATKINSON).—GREAT WESTERN Ry. & MIDLAND 
Ry. v. Bristo~ CoRpn. (1918), 87 L. J. Ch. 414; 
82 J. P. 233; 16 L. G. R. 393, H. L. 

1808. Ascertainment of ee circum- 
stances—Functions of court & jury.]——-The pro- 
vince of the jury is to assist the judge with refer- 
ence to the circumstances under which a deed is 
executed, &, when those circumstances are ascer- 
tained, it is ‘the duty of the judge to construe the 
deed (WILLIAMS, J.).—SKULL v. GLENISTER (1864), 
16 C. B. N. S. 81; 3 New Rep. 389; 383 L.J.0. P. 
185; 9L. T. 763 ; 12 W. R. 554; 148 BE. R. 1055. 


Annotations :—Refd. Williams v. James (1867), L. R.2C. P. 
5773 Kinch v. G ; W. Ry . ( ), 5 Ex. D. 254; Harris v. 
Flower 1904), 7 “3. Gh. 127. Mentd. Royal v. Yaxley 
(1872), 20 W. ia 


Identity of s arties |—See Sub-sect. 6, A., post. 


B. Particular Instances. 


1309. Recital of disputes in deed—Evidence of 
disputes.|—When it is said in a deed that certain 
disputes subsisted, it is competent to the parties 
to produce evidence to show what such putes 
were (LorD ELDON, C.).—He Post, Ex p. BANGLAY 
(1811), 1 Rose, 168, L. C. 

Annotation :—Mentd. Long v. Storie (1852), 9 Hare, 542. 

1810. Domicile of parties—Place of execution— 
Purpose provisions and expressions of instrument.) 
—LANSDOWNE v. SDOWNE, No. 567, ante. 

1811. Hire of vessel—-Readiness for voyage.|— 
On a written agreement for the hire of a vessel to 
be made ready to take on board ‘‘ forthwith ” 
evidence is inadmissible to show that the parties 
agreed that the vessel should be ready in two 
days. But evidence of the known circumstances of 
the vessel is admissible to show howsoon she might 
reasonably be expected to be rcady.—SIMPSON v. 
HENDERSON (1829), Mood. & M. 300, N. P. 

1812. Character of vessel Seaworthiness.]— 
Declaration on a policy by which pltfs. were 
assured ‘‘ at & from all or nat ports & places in 
the Olyde, or from Liverpool, to Kurrachee or 
Calcutta, & for the space of thirty days after her 


Martane mein tae maple 


-J— The sole issue framed 
was whether the sale-decd. was bond 
Jide & supported by consideration :-— 

plif. was entitled to show by 
Solintedel evidence that the sale-deed 
was really a usufructuary mitge., & that 
the mtge. had ex ired,—-VuNKATRAT~ 





clear inct terms the evidenee for the purpose | NAM v. REDDIAH (1890), I. L. R. 13 
nature of the transaction between o this fraud would not apply | Mad. 494.—IND. 
the ct. gave effect to the infer- | to an innocent purchaser without notice ; . 
ence to be ot from the documentary | of the existence of the mtge., who d. Previous abortive contract.]—— The 
ieee: the surrounding circum- | merely bought from a person who was | terms of an abortive contract are 
MoquEEN eine cymes (1907), | in possession of title & was the | not such “ surrounding circumstances ” 
42 “aN, R25 E. L CAN. le owner of the property.— - space justify the ct. in construing 
Kast Nata D ® HURRIHUR contract.—Dk WET »v. HOLLow, 
- b sale mortgage.) — | MooKkERsEn (1883), I. L. R. 9 Calc. 1914} ADD. D. 157.—8. AF. 


Sumonnting circumstances may be ! 898; 13QL. R. 1L— 
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arrival at her port, upon the body, tackle, apparel, 
Oo ce, munition, artillery, boat & other 
furniture of & in the good ship or vessel called 
the ‘Ganges,’ a steamer.’ There were pleas of 
unseaworthiness & of undue concealment, on which 
issues were joined :—Held: extrinsic evidence as 
to the character of the vessel was admissible.— 
BURGES v. WICKHAM (1863), 3 B. & S. 669; 33 
L. J.Q.B.17; 8L. 7.47; 10 Jur. N. 8. 92; 11 
W. R. 992; 1 Mar. L. 0. 803; 122 EB. R. 251. 
Annotations :— . am v. P 
Fe ee ae haat ed 
Williams v. Ayres (1877), 3 App. Cas. 133; The Vortigern, 


[1899] P. 1403 Cantiere Meccanico Brindisino v. J 
pay, 81L. J. K. B. 850. Pier 


1813. Amount of consideration agreed—Con- 
tract to sell plant & protect trees.|—Where A., for 
a valuable consideration, contracted to sell & 
plant 70,000 trees on certain lands of deft., & also 
well & sufficiently to keep in order the trees, for 
two years next after the planting thereof, & that 
such of them as should die during such period, 
except from injury by sheep, game, or cattle, 
should be replanted in the autumns 6f the two 
years by him :—Held: evidence of non-perform- 
ance by A. of any: part of his contract, by which 
the trees had become of less value to deft., was 
admissible to reduce the damages in an action on 
the agreement for their price, & for planting 
them,—-ALLEN v. CAMERON (1833), 1 Cr. & M. 
832; 3 Tyr. 907; 2L. J. Ex. 268; 149 KB. BR. 635. 
A Mente 1 Beimie haa eC T NY {Bing NOC. 6885 Charles 

p, Altin (1854), 15 G. B46. 7 et Nt SO 8885 Charles 

1314. Shipment of goods—Readiness for dis- 
pen: the proprietor of a lead mine, sold to 

3 merchant in London, by a written con- 
tract, ‘‘ 200 tons of Bog Mine lead, deliverable in 
the riyer Thames.”’ The broker who made the 
con stated at the time, in answer to a question 
by B., that the lead was ready for shipment. The 
lead was delayed a considerable time in transit, & 
when it arrived in London, B. refused to receive 
it. In an action by A. against B. for not accepting 
the lead':—Held: the parol representation of the 
broker, that the lead was ready for shipment, was 
admissible in evidence, not to vary the written 
contract, but as one of the data from which the 
reasonableness of the time was to be determined.— 
ELLIS v. THOMPSON (1838), 3 M. & W. 445; 1 
Horn & H. 181; 71. J. Hx. 185; 150 EB. R. 1219. 
Arata, Lookott o Nicklin (LS¢S)r 2 Bach 3.” Menta: 

Duncan v. Topham (1849), 8 C. B. 225, 

1815. Conditions of sale.|—Pltf. & deft. occupied 
centiguous premises, which premises they had 
severally purchased, at the same auction, from the 

en owner of the whole. The lots were after- 
wards conveyed to pltf. & deft. by separate deeds, 
in which the premises were described as being in 
the ere respectively of H. & R. together 
with all buildings, ways, etc., known or reputed 
to be parcel thereof :—Held: deft. might give in 
evidence conditions of sale distributed at the time 
of the auction, describing the premises by measure- 
ment, there being probable evidence that these 
conditions were seen by pltf.’s agent at the sale ; 
inasmuch as the conditions were used, not to 
control or construe, but to apply, the language of 


the deeds.—MURLY v. M°DERMOTT (1838), 8 Ad. : 


& El. 1388; 3 Nev. & P. K. B. 356; 1 Will. Woll. 
mom, MURPHY v. M‘DEerRMOTT, 2 Jur. 806. , 
Annotation :-—Mentd. Stedman v. Smith (1857), 8 E. & B. 1. 


1 
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a past, but a future supply of goods. 
| 
\ 


1316. Circumstances surrounding signature of 
document.|—Where there is an uncertainty 
whether a signature applies to several documents 
on the same paper, or only to some of them, parol 
evidence of the circumstances of the transaction 
is admissible to explain it—FosTeR v. MENTOR 
Lire AssuRANCE Oo. (1854), 3 BE. & B. 48; 23 
L. J. Q. B. 145; 22 L. T. O. 8. 305; 18 Jur. 827; 
20. L. R. 1404; 118 E. R. 1058. 

1817. Nature of employment —- Commercial 
traveller.|—Plitfs., lace merchants, carrying on 
business by means of travellers over certain 
districts in England, verbally agreed with deft., 
who was already in their service in another 
capacity, to travel for them over one of the dis- 
tricts, which they designated the ‘ Midland 
district,” it being at the time understood that the 
terms of the engagement were to be reduced into 
writing. A few weeks after deft. had started 
on the journey the following agreement was sent 
to him, & he signed & returned it: ‘“‘To H. & W. 
Mumford. In consideration of my entering upon 
your employ at a salary’ to commence with at 
£50 a year, I herewith agtee to do so, with the 
understanding that, in the event of my wishing to 
travel, & doing so, for any other house in the same 
trade, on any part of the same ground, to pay you 
the sum of £50’ :—Held: extrinsic evidence was 
properly: admitted to explain the nature of the 
employment & what was intended by the ex- 
pression ‘“‘ the same ground.’’—-MUMFORD v. GETH- 
ING (1859), 7C. B. N.S. 305; 29 L. J. C. P. 105; 
1L. T. 64; 8 W. R. 187; 141 HE. R. 834. 


Annotations :—Retd. Rogers v. Maddock (1892), 62 L. J. Ch. 
219; Haynes v. Doman, [1899] 2 Ch. 13; Krell v. Henry, 
[1903] 2K. B. 740. Mentd. Mills v. Dunham, (1891] 1 Go. 
576; Maxim Nordenfelt Guns & Ammunition ‘ 

Nordenfelt, [1893] 1 Ch. 630; Phillips v. Steveng ’ 

15 T. L. R. 325; Mason v. Provident Clothing & Supply 

Co. (1913), 82 L. J. Ke B. 1153; Hastes v. Russ, [1914] 1 
Ch. 468; Attwood v. Lamont, [1920] 3 K. B. 571. 

1318. ——— Lace buyer.|—On a contract in 
writing, within the statute, in general terms for 
the employment of pltf.:—Held: it might be 
shown by parol, that he was employed in a par- 
ticular capacity.—PRIcE v. MouaT (1862), 11 
C.B. N.S. 508; 2 F. & F. 529; 142 Is. BR. 895. 
Annotation :—Refd. Krell v. Henry, [1903] 2 K. B. 740. 


1819. Mercantile documents generally.|—Deft. 
gave to pltf. the following guarantee: ‘‘ Gentle- 
men,—As Mr. D. informs me you require some 
person as guarantee for goods supplied to him by 
you in his business, I have no objection to act as 
such for payment of your account ’’ :—Held: the 
expression ‘‘ for goods supplied ’’ did not neces- 
sarily import a past consideration. Semble: if the 
expression was ambiguous parol evidence would 
be admissible to show that the parties meant, not 


A mercantile instrument should be construed 
with reference to the surrounding circumstances 
(PoLtockK, C.B.).—Hoap v. GRacE (1861), 7 
H. & N. 494; 31 L. J. Ex. 98; 5 L. T. 350; 8 
Jur. N.S. 43; 10 W. R. 85; 158 E. R. 567. 
Annotation :-—Refd. Chalmers v. Victors (1868), 18 L. T. 481. 

1820. Allegation of implied warranty—Evidence 
to rebut.|—Where it is sought to import @ warranty 
into a contract of sale contained in letters which 
are ambiguous in their terms, it is competent to 
the party sought to be charged to give evidence of 
all the surrounding facts & circumstances, for the 
pup of showing that a warranty was not con- 

mplated by the parties—STUCLEY v. BAILY 
(1862), 1H. & C. 405; 31 1L.J. Ex. 483; 10 W. R 
720; 158 BE. R. 948. 

1821. Preparation of securities by solicitor for 
' client—Violation of instructions.|—M. & D. about 


' 
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to advance £400 to A. on mtge. security, the three 

parties met with their solr. G., who was to act for 

them all & draw up an agreement & prepare the 
securities. The tten agreement set forth that 
of the money to be advanced M. was to be liable 
for only £100 & D. for £300, & M. & D. according! 

drew bills on each other, which were discounted, 

& the proceeds advanced to A. Afterwards D. 

became insolvent, & G., being a creditor of D., 

ot the bills indorsed to himself, G., & sued M. 
or the whole amount. 

On the trial of an issue whether G. had not been 
retained by M. as his solr. to Yi grate proper 
securities to protect M. against liability beyond the 
amount of £100:—Held: it was competent to 
prove by parol that at the time the written agree- 
ment was made & executed, M. gave directions to 
G. so to prepare such securities, for this was not 
an attempt to vary a written instrument by parol 
evidence.—GEMMILL v. MACALISTER (1863), 7 
L. T. 841; 9 Jur. N.S. 285; 11 W. R. 486, H. L. 

1822. Insurance policy—Evidence of unstamped 
slip.}—L & C. pltfs., who were ship & insurance 
brokers in London were in the habit of effecting 
insurances by the instructions of S. on behalf of 
G. & R., merchants at Hamburg. On Sept. 23, 
1869, they received instructions from S. to open a 
policy on hides to the amount of £5,000. On the 
same day C. filled up a slip on one of the printed 
forms kept at the office of defts., who were under- 
writers, for £5,000 on hides per ‘‘ ships’ & left it 
at the office. On Feb. 3, 1870, C. called on defts., 
& taking up the slip for £5,000, which he had 
filled up on Sept. 23, 1869, filled up two slips, one 
for £2,455 on hides per The Socrates, & the other 
for £2,500 on hides per The Sophie, saying that 
it would be more convenient to have two separate 
policies. In due course policies were executed in 
accordance with the slips. In an action upon the 
policy for £2,455 :—Held: although by 30 Vict. 
c. 23, ss. 4 & 9, the slip of Sept. 23, 1869, not having 
been stamped, would not be available as a policy, 
it might be referred to for the purpose of showing 
what was the intention of the parties at the time 
of the execution of the policy which was founded 
upon that slip.—IonIpEs v. PaciFIC INSURANCE 
Co. (1872), L. R. 7 Q. B. 517; 41 L. J. Q. B. 190; 
26 L. T. 738; 21 W. R. 22; 1 Asp. M. L. C. 330, 
Ex. Ch. 

Annotations :—Refd. Cory v. Patton (1872), L. R. 7 Q. B. 
304; Fisher v. Liverpool Marine Insce. (1873), L. R. 8 Q. B. 
469 ; Citizens Insce. of Canada v. Parsons, Queen Insce. v. 
Parsons Seagel L 7 App. Cas. 96; Ashling v. Boon, [1891] 
1 Ch. 568; Home Marine Insce, v. Smith, [1898] 1 Q. B. 
829. Mentd. Anderson v. Pacific Fire & Marine Insce. 
(1872), L. R. 7 C. P. 65; pueppeue v. Australasian Insce. 
(1872), L. R. 8 C. P 18; Lishman v. Northern Maritime 
Insce. (1875), L. R. 10 C. P. 179; Davies v. National Fire 
& Marine Insce. of New Zealand, [1891] A. C. 485. 

1328. Negotiations prior to agreement.|—-McCoL- 
LIN v. GILPIN, No. 1196, ante. 

1824. Carriage of goods—-Evidence of existing 
cartage Cee were manufacturers of oil 
cake & their works at Selby, which were about 
half a mile distant from Selby station, were con- 


nected with defts.’ main line of railway by a siding 
at a point of great congestion. 

The siding had been laid down in accordance 
with an agreement between the parties, which 
provided that appcts. should receive a rebate of 
5d. per ton if their consignment of oil cake from 
their works at Selby over defts.’ railway in any 
bie should not be less than 30,000 tons. By a 
ong standing practice, the railway co. collected 
the traffic of appcts.’ trade competitors at Hull 
free of charge, or allowed such competitors a 
rebate varying with distance in cases where they 
did their own cartage to the station at Hull. The 
practice at Hull was present to the minds of & 
was discussed between the parties during the 
negotiations leading up to the said agreement. 
Upon a complaint that the railway co. were upon 
the above facts unduly preferring appcts.’ com- 
petitors at Hull :—Held: evidence to the effect 
that the existing cartage rebate at Hull was taken 
into consideration in fixing the terms of the 
agreement was admissible, but not to vary such 
agreement.—OLYMPIA Or & OAKE Oo., LTD. v, 
NORTH-EASTERN Ry. (1913), 30 T. L. R. 286; 
15 Ry. & Can. Tr. Cas. 166. 

To connect two documents.]—Sec Sect. 3, sub- 
sect. 25, ante, 

To ident‘fy parties.]}—See Sub-sect. 6, A., post. 

Ng identify subject matter.|— See Sub-sect. 6, B., 
post. 


SUB-SECT. 6.—To IDENTIFY PARTIES AND SUBJECT- 
MATTER. 


A. Parties. 


1825. General rule.]—Extrinsic circumstances 
not only may but must always be looked at, 
because an agreement can never be made intelligible 
unless the persons & the subject matter with which 
the parties are dealing can be identified (BRam- 
wae B.).—BROWN v. FLETCHER (1876), 35 L. T. 


1326. In sale of goods——To identify buyer & 
oe ee CASB (1626), Lat. 272; 82 E. BR. 


382. 
Annotation :—Mentd. Roe vy. Gatehouse (1696), 1 Ld. Raym. 


1827. .|-- Defts.’ agent, W., wrote in 
a book of pitf.—‘‘ Mr. N. (pltf.), 32 sacks culasses, 
at 39s., 280 to wait orders, W.’’ Pltf. afterwards 
wrote to W. about the flour he ‘“ had ity Bat & 
W. wrote in reply about the flour he ‘‘ had sold.” 
It appeared that pltf. was a baker, & defts. flour 
dealers :—Held: the surrounding circumstances 
might be considered in order to explain who was 
buyer & who was seller.—NEWELL v. RADFORD 
(1867), L. R. 3 O. P. 623; 37 L. J. O. P21; «17 


L. T. 118; 16 W. R. 79 


Annotations :—Retd. Sheers v. Thimbleby (1897), 76 L. T. 


709; #e Holland, Gregg v. Holland, [1902] 2 Ch. 360. 
1828. To show in what character party makes 
agreement—oOr in what name carrying on trade.}— 
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- nothing, S raise a soubt as oo 1 i was d by “ Eliza Bch! whereas 
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a title comes, it will be presumed from | deed to hm from G., the | heir. of the was made to “ Elizabeth " Switzer :— 

the identity of the names. In this ve evidence that | Held: there was no valid objection to 


case, however, to co the identity, 
there were des the names the. 
description of the parties & the hand- 
writing, & the fact that the patent had 


been handed down with the different 


paventes, A. He 
who had bee 


conveyances; & it ap further | in’ te fo 
than both p assented tp the title | client evidence to 
of one M., who claim h the | identity between 
deeds as to the names jn which proof of | alleged 
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grantor was t Pe ag “ woe A., 
m & cap n the navy, 
& put in the paten ‘ 

waite A a t to A. of na acres 


all 
heir of the same land, of which the land 
rmed part :—Held : 


the patentee & the 
ancestor.—BROWN vt. 


the dischame, for the identity of the 
person signing was establiched by 
tra. & as a mntior of tami usage the 
rar, & as a matter o y e 
pene = nonymous & interchange- 
guffi- | sble.—Re CHAMPRRLAIN 
to rife jury of | (1889), 18 O. R. 270.—CAN. 


h, —-——-.}—Parol evidence admitted 
to identity the parties to the contract.— 
XY 


LIVING- 


322 


Sect. 4.—Admiasion of extrinsic evidence: Sub-sect. 
6, A. & Bj . 
Deft., established H. as his general agent in London, 
authori him to make contracts in his own 
name: that authority was, however, revoked 
shortly before the of the contract in ques- 
tion with pa The contract was effected through 
W., @ broker, in the terms previously sanctioned 
by deft., & was contained in two notes. In an 
action for non-delivery :—Held: parol evidence 
was ble to show in what character a party 
made a contract, or in what name a party 
Was on his trade.—TRUEMAN v. LODER 
(1840), 11 Ad. & El. 589; : 
9L.J.Q.B. 165; 4 Jur. 984; 118 E. R. 539. 
-—Rofd. ; 1857), 7 BR. & B 
4700; Calder Rott ea ery ) "Re 8 ¢ 486. Mentd. 
am v. Drake (1841), 9 M. & W. 79; Furze». Shar- 
)» 2 Q. B. 388; Royal Exchange Ince. ». 
Moore (1863), 11 W. R. 59%; Re Oriental Bank Corpn., 
Hz p. Guillomin (1884), 28 Ch. D. 634; Durant v. Robe 
& elghley Maxsted, [1900] 1 Q. B. 629; Willis, Faber v. 
Joyce (1911), 104 L. T. 576. 
1329. Whether as principal or agent.|— 
The parol evidence received did not go to extend 
the terms of the agreement in writing: it only 
went to show that the letter was addressed to him 
as the attorney for pltf. & not as the principal & 
creditor (LoRD ELLENBOROUGH, C.J.).—BATEMAN 
v. PHILLIPS (1812), 15 Hast, 272 ; 104 EH. R. 847. 
Annotations :—Retd. Higgins v. Senior (1841), 11 L. J. Ex. 
199; Plant v. Bourne at » 16. T. $40: Sheers v. 
Thimbleby (1897), 76 L. T. 709. Mentd. Jenkins ». 
Reynolds (1821), $ Brod. & Bing. 14: Farrell v. Hickie 
(1867) 30 L. T. O. 8. 56; Holmes v. Mitchell (1859), 7 
. B. N. 8. 361; North Staffordshi:e Ry. v. Pee (1860), 
KE. B. & KE. ; Williams +. Byrnes (1863), 1 
Moo. P. C.C. N.S. 154 


1330. ——— .|—A. contracted with B., who 
appeared on the face of the contract to be an agent 
for C., for whom B. had sold the goods, but B. 
was in fact the principal. Evidence was adduced 
to show A.’s knowledge that B. was the principal 
& not the agent :—Held: such evidence was 
rightly received, & the jury might infer from the 
facts that A. knew he was dealing with B. as 

rincipal & not as SP var aana v. GROTE 

{1846), 15 M. & W. 359; 16 L. J. Ex. 79; 8 

- ~L. TT. 0. 8. 4743 153 E.R. 888. 

Annotations --—Refd. Cox v. Hubbard (1847), 4 C. B. 317; 
Schmaltz v. Avery (1800), td % B. 655; Gillett v. Offor 
tee ae O. B. 905. entd. Tetley v. Shand (1871), 25 
1831. -|—Two deeds were executed 

between a co., a landowner, & the agent or steward 

of the latter, the effect of which would have been 
to constitute t t contractor for the execution 
of certain improvementa upon the land, which were 
about to be effected for a‘eertain sum of money, 
to be advanced by the co. to the landowner for the 
purpose: The works having beeri completed, under 

he agent’s superintendence, for a lesa sum, the 
agent filed his bill against the landowner; claiming 

.a8 contractor’s profit the difference between the 

actual cost & the sum actually advanced to the 

landowner by the co. :—Held: it was competent 
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to deft. to show that the intention of the parties, 
when the deeds were executed, was that piltf. 
should be onl 
evidence estab. g this, that he was not entitled 
to the profit he claimed.—WatTmrs v. SHARTES- 
BURY (EARL) (1867), 2 Oh. App. 281; 15 L. T. 
489; 15 W. R. 289, L. C. 

1332. erence ———, ]|—Pltfs. requested. defts., 
wharfingers & lightermen in L., to quote a through 
rate for carriage of machinery from L. to C., & 
handed to them a specification of the machinery 
in writing. Defts. in reply, sent to pltfs. a written 
quotation. In an action to recover damages for 
injury caused to the machinery whilst on board 
a steamer in the course of transit to OC. :—Held: 
parol evidence was admissible to prove that defts. 
received the goods as wharfingers only, & acted 
in the carriage of the goods as agents only, & not 
a8 carriers.—PONTIFEX & Woop, . v. HARTLEY 
& Co. (1893), 62 L. J. Q. B. 196; 9 T. L. R. 184 ; 
4 R. 245, C. A. 

1338. ——.J]—An action for breach of 
charterparty was brought by persons age peinee 
be the undisclosed principals of a party described 
in the contract as ‘ charterer,’’ & objection was 
taken to the admission of evidence that pltfs. were 
in fact the charterers, on the ground that such 
evidence would contradict the written contract :— 
Held: the evidence was admissible-—DRUGHORN 
(FRED), Lrp. v. REDERIAKTIEBOLAGET TRANS- 
ATLANTIC, [1919] A. OC. 208; 88 L. J. K. B. 238 ; 
120 L. T. 70; 35 T. L. R. 783; 63 Sol. Jo. 99; 
14 App. rt L. C. 400; 24 Com. Cas. 45, H. L. ; 
affg. S. C. 





sub nom. REDERI AKTIENBOLAGET 
NSATLANTIC v. DRUGHORN (FRED), [1918] 1 

K. B. 394, OC. A. 
Annotation :—Refd. Ariadne S.S. Co. v. McKelvie, [1922] 

1K. B. 518. 

13834, —— Agreement signed specifically 
as agent.|—A memorandum annexed to particulars 
& conditions of sale was signed by C. ‘‘ as agent 
for the vendors.’’ Neither the memorandum nor 
particulars nor conditions contained the names of 
the vendors, but the particulars & conditions 
showed that the vendors were a co. in possession of 
& carrying on mining operations on the property. 
On bi ed for specific performance setting out 
the memorandum, conditions, & particulars, & 
containing an allegation that pltfs. were the co. 
referred to in them, & were in possession of the 
property :—Held: parol evidence could not be 
admitted to explain the memorandum & show who 
were the principals for whom C. signed as agent.— 
Commins v. Scott (1875), L. R.:20 Eq. 11; 44 
L. J. Ch. 663 ; 32 L. T. 420; 23 W. R. 498. 
Annotations :—Consd. Wylson v. Dunn (1887), 34 Ch. D. 

&69. Refd. Shardlow v. Cotterill (1881), 45 L. T. 572; 

Filby v. Hounsell, [1896] 2 Ch. 737. 

See, also, AGENCY, Vol. I., pp. 287, 634, 637, 
Nos. 177, 2565, 2586-2588. 

Relation between agents & third parties— 
Admissibility of parol evidence to charge or dis- 
enarge parties—To support action by third party.) 
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against third party.)—See AaENcy, Vol. I., pp. 
640, 641, No. 2611. } 
—— ——— To support action by agent against 


third party.]|—See AGENCY, Vol. 1I., P. 641, No. 2612. 
1885. Guarantee to individual—To show benefit 
intended for all partners.|—An action may be 
maintained by the several partners of a firm upon 
@ guarantee given to one of them if there be 
evidence that it twas given for the benefit of all.— 
GARRETT v. HANDLEY (1825), 4 B. & C. 664; 7 

Dow. & Ry. K. B. 144; 107 EH. R. 1208. 

Annotations :—Consd. Alexander v. Barker (1831), 2 Tyr. 
140. Refd. Higgins v. Senior (1841), 11 L. J. Ex. 199. 
1336. Lease — To npn s lessor.|—A mtgee., 

who was not in possession, but collected the rent 

as agent of the mtgors., executed an agreement 
under seal for a tenancy of a farm from year to 
year to deft. The agreement was expressed to be 
made between the mtgee. “as agent, hereinafter 
called the landlord,’’ deft. ‘‘ hereinafter called 
the tenant.’’ ‘‘ The landlord ’’ thereby let & ‘‘ the 
tenant’? took the premises. By one of the 
covenants the tenant agreed to consume on the 
premises all hay & fodder & to spread on the land 
manure & compost produced on the farm & not to 
sell off any hay or fodder, & to leave all manure & 
compost at the end of the tenancy. The mtgee. 
afterwards sold the farm, & his purchaser sought 
to enforce the above covenant by deft. :—Held; 
the question who was the lessor was one of con- 
struction, in deciding which the ct. could look at 

the surrounding circumstances.—CHAPMAN 2. 

Smith, [1907] 2 Ch. 97; 76 L. J. Ch. 304; 96 

L. T. 662; 51 Sol. Jo. 428. 





Aen ee Ariadne 8.8. Co. v. McKelvie, [1922] 
To explain position of parties.|—See Sub-sect. 5, 
A., ante. 


B. Subject-Matter. 


rie General rule.]—-SHORE v. WILSON, No. 088, 
an e 
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1838. 
sible to apply the words used in a deed, & to 
identify the property comprised init. You cannot, 
indeed, show t the words were intended to 
include a particular piece of land, but you may 
prove facts from which you may collect the 
meaning of the words used, so as to include a 
portion of land, where the words are capable of 
either construction (LORD CHELMSFORD). 

In deeds, as well as wills, the state of the subject 
at the time of execution may always be inquired 
into; & as, with respect to ancient deeds, the 
state of the el ee at their date can seldom, if 
ever, be proved by direct evidence, modern usage 
& enjoyment for a number of years is evidence to 
raise a presumption that the same course was 
adopted from an earlier period, & so to prove 
contemporaneous usage & enjoyment at the date 
of the deed (LORD WENSLEYDALE). 

When the evidence of all material facts is 
exhausted, & there is still ambiguity, no parol 
evidence of the grantor’s intention, as distin ed. 
from extrinsic facts, can be admissible, except 
in the single case of there being two subjects, or 
two objects, to which the terms of the instrument 
are equally applicable (LoRD WENSLEYDALE).— 
WATERPARK (LORD) v. FENNELL (1859), 7 H. L. 
Cas. 650; 83 L. T. O. S. 874; 23 J. P. 648; 56 
Jur. N.S. 1135; 7 W. R. 684; 11 E. BR. 259, H. L. 
Annotations And, Devonshire »v. Pattinson (1887 » 20 

Q. B. D. 263. d. Hastings OCorpn. v. ivall ¢1 1). .R. 

19 Eq. 558; Pryor v. Petre, [1894] 2 Ch. 11; Van Diemen’s 

Land Co. v. Table Cape, Marine Board, [1906] A. C. 92; 

Watcham v. Kast Africa Protectorate, [1919] A. 0. 6338. 

1339. .|—Extrinsic evidence is admis- 
sible to explain what is the subject-matter of a 
contract where the contract relates to some specific 
thing.—CHADWICK v. BURNLEY OORPN. (1864), 
4 New Rep. 401; 12 W. R. 1077. 

1340. .]-—-When the obvious intention under 
a deed of grant is to give a title to what has been 
taken & retained before the actual grant, acts of 
user before the grant are cogent evidence of the 
identity of what is granted, for they lead up to 
& explain what was intended to be conveyed.— 
Van DremMen’s LAND Co. v. TABLE CaPB MARINE 
Boarp, [1906] A. C. 92; 75 L. J. P. C. 28; 98 
L. T. 709; 64 W. R. 498; 22 T. L. R. 114, P. O. 
Annotation :—Consd. Watcham v. East Africa Protectorate, 

[1919] A. C. 533. 

1341. Property conveyed.|—-DoE d. FREELAND v. 
Burt, No. 875, anie. 
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1837 i. General rule.}—Parol evidence 
can be adduced to show property 
intended.—-MULDOWAN v. GERMAN 
CANADIAN LAND Co. (1909), 10 W. L. R. 
661; 19 Man. L. R. 667.— CAN, 


1837 ii. ——~.}—Oral evidence is ad- 
missible to apply a document to the land 
to which it is intended to refer.— VALAM- 
PUDDUCHERR!I PADMANABHAN »v. CHOWA- 
KAREN PUDIAPURAYIL KUNHIKOLENDAN 
(1870), 5 Mad. 320.—IND. 


1387 ii. ——--.}-—Evidence 


ca a bond.— Ram LAL’. HARRISON 
(1880), e L. R. 2 All. 832,— IND. 
1387 iv. -}~—Parol evidence is ad- 





the subject-matter 
of a written lease.—-GROENEWALD Uv. 


het ica [1915] Oo. F. 8. 25.— 
"43461 i. Properly conveyed.}—Where, in 
for cating timber, the question 


was admissible.—MILLER v. PALMER 
(1834), 3 O. 8. 425.—CAN, 
341 ii .}—When the description 


1 ; 
in a deed which was supposed to con- 
tain half of a lot, in giving metes & 





bounds stated as a measurement 4 
chains “ half the length of the lot,”’ 
as the length conveyed :—Held: it 


lot contained more than 
from front to rear, to entitle 
him to any  rvkeag 
production of the 
entitle him to 40 chains o 
an ¥ v. DRAKE (1860), 9 C. P. 


was necessary for the grantoo to prove 
that the whale 
c 


quantity, for the 
deed alone would 
——VAN 
478.— 


(1873), 34 U. Cc. Rk, 174.—CAN. 


these portions were.-— 
LLOYD v. HENDERSON (1875), 25 O. P. 
253.—CAN. 


1341 vy. ———. v. Smiru (1875), 
QR&O. 20a 


1341 vi. —-——.}—JonNRON v. CROSBON 


1341 vil. ——.}~Kaznr v, CALDWELL | 


a tater hemp nnn etete 


(1894), 21.A. R. 110; affd., 24 5.0. It. 
609.—CAN. 


1341 vili, ———.}—ScoTren v. BARTHEL 

dade 21 A. R. 569; revad., 248.C, ht. 
67.—CAN. 

1841 ix. ———.}+—While the report & 


pens of a Crown Land Surveyor leading 
@ grant cannot be used to contradict 
the terms of the grant, but they can be 
used for the purpuse of ascertaining 
where the surveyor started & where 
he established his marks.—MILLER v. 
BEZANBON (1910), 9 K. L. R. 16.—CAN. 

1341 x. ——.]}—Parol evidence was ad- 
missible to show that “lots 3 und 4’’ 
was the name of the whole parcel 
occupied by tho vendor & his prede- 
in title & was the property 
described in the agreement.—He BREN, 
ZEL & ROBINOVITCH (1918), 42 O. L. R. 
394; 14 0. W.N. 37.—CAN. 

1341 xi. . -—-Wherea sale-deed de- 
scribes the land sold by wrong survey 
numbers, extrinsic cvidence is admis- 
sible to show that the lands intended to 
be sold & actually sold & delivered 
were lands b different survey 
numbers.—EK URUPPA GOUNDAN v. 
PEERIATHAMBI GOUNDAN (1907), I. L. R. 
30 Mad. 397.—IND. 

1841 xii. ~——,}—A farm was let for a 

Y 25.4 
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ation or DEups anp Non-Testamentary InsTRUMENTS. $23. ° 
-|—Parol evidence is generally admis- ° 
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Scct. 4.—Admission of extrinsic evidence: Sub-sect. 
6, B.; eub-sect. 7.] 

- 1842. -|—Parol evidence is admissible to ex- 
plain the subject-matter of an agreement, although 
“not to vary the terms.—OGILVIE v. FOLJAMBE 

(1817), 3 Mer. 58; 36 E. R. 21. 


Annotations :-—Apld. Naylor v. Goodall (1877), 47 L. J. Che 
63. Consd. Shardlow v. Cotterell (1881) 40 Ch. D. 90. 
Plant v. Bourne, {1897] 2 Ch. 281.  Refd. MoMurray 





A 

Abi. Pi aaeer L. R. & ig, 627; Bank of New 

v. 8 ipaON, {1900} A. OC. 182; G. W. Ry. & Mid. Ry. ». 
Bristo. eters (1918), 87 L. J. Ch. 414; Auerbach »v. 

Nelson, {1919] 2 Ch. 383. Mentd. Evans v. J n 
1836), Donnelly, 147; A.-G. v. Dixon (1842), 1 Y. & 
. Oh. . 614; Clive vy. Beaumont ae 1 De G. & Sm. 
307: Cowley v. Watts (1853), 22 L. J. Ch. 591; Cox v. 

Middleton (1854), 2 Eq. Rep. 631; Caton v. Caton (1867), 
L. R. 2 H. L. 127; Ellis v. Rogers (1885), 20 Oh. D. 661: 


1 . , 
Sheers v. Thimbleby (1897), 76 L. T. 769 ; MeGrory v. 


Alderdale Estate Co., [1918] A. C. 503. 

1843. |—A. by agreement promised to 
surrender into the hands of the lord, etc., ‘ all 
those brickworks, copyhold of inheritance, then 
in the possession of A., with full liberty, etc.,’’ 
to the use of B. & ©. No surrender was made, 
but B. & CO. entered upon the premises. B. after- 
wards surrendered his interest to C., & an action of 
trespass having been brought against ©. & D., they 

leaded leave & licence from A. to B. & O., C 
justifying in his own right, & D. as the servant of 
B. & C., & by their command, to which A. replied 
de injuria, ctc. The question being whether the 
locus in quo was comprised in the agreement, B. 
was called by defts. to prove, by parol declarations 
of pltf., that the locus 7n quo was so comprised :— 
H oy : the terms of the agreement being ambiguous 
might be explained by parol test: mony.—Pappock 
v. FRADLEY (1830), 1 Cr. & J. 90. 

1344. ——.]— OWEN UV. THOMAS, No. 983, anle. 

1845. .|—In an order to prove a settlement 
by estate in the parish of B., resps. put in a deed 
at feoffment, which conveyed an estate, set out on 
the deed by abuttals, but which was described as 
being in the parish of S.:—Held: resps. might 
bring forward parol evidence, to show that the 
lands described in the deed, & of which livery was 
given, were situate in the parish of B. & not of S. 
as therein described.—R. v. WicKHAM (INHABI- 
TANTS) (1835), 2 Ad. & Hl.517; 4 Nev. & M. K. B. 
406; 2 Nev. & M. M. C. 575; 4 L. J. M. C. 45; 
111 EB. R. 200. 

Annealion :—Refd. It. v. Exminster (1837), 6 Ad. & El. 

598. 


1346. |S. agreed to purchase of pltf. 
‘‘the mill property, including six cottages in E. 
village ”’ :—Held: pe evidence was admissible 
to identify ‘‘ the mill property,’’ part of which was 
neither in the village nor in the parish of E.— 
McMuRRAY v. SPICER (1868), L. HR. 5 Eq. 527; 
37 L. J. Ch. 505; 18 L. T. 116; 16 W. R. 332. 


Annotations :-—Mentd. Webb v. Hughes (1870), L. BR. 10 
nae 281; MoGrory v. Aldordale Hstate Co., {1918} A. C. 
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torm in ont, ‘tae as oe ee 
OCC .» the pieces ne nant. 
Some years after the date of the lease 
@ question arose as to whether a yieoe 
of rough pasture which had been 
possessed by the tenant since his entry 
was included in the eubjectalot. It was 
proved that this pasture had not been 
occupied by B., but the tenant deponed 
that ore ooeene for the farm he had 
apples to the lan 








had once been 
ha drawn a 


him the boundaries, & that the factor : 
ned cintet out ape he as puslnded causes were 
e farm :— ; a sseesion 
was the measure of the tenan x nght.— | Sess.) 1039.—SCoT 
GREGSON 9. ALSOP £1887), 24 R. 1Ct, of 
Sess.) 1081; 34 Sa. L. R. 8133; 5 


yp. ~——~ Not what is generally re- 


it.—-HOUSTON v. 
ported in neighbourhood.) — Whethe \' 


A. R. 103.—CAN. 


were eey 


lands are granted or not cannot be 
proved by evidence as to what is 
generally known & reported in the place 
where the lands are 


situa 
v. KiNG (1876), 3 Pug. 396.—CAN. 


Consideration.}—A witness who | 77 

nt for the defenders, 
eed founded on in the 
which stated that it was granted 
for certain causes me thereunto moving : 


—~—IVISON vw. EDINBURUH 
SILK YARN Oo. (1846), 9 Dunl. (Ct. of 


Ree ot a ence Deine” Wadia hro 

covenan nde oak 
q fy eeuiived to lain pientetion: & mixed with the oak,’’ 
CLAREN (1887), 14 


Drerps AND OTHER INSTRUMENTS. 


1347. .j—In 1861, P., a common prede- 
cessor in title of both pltf. & deft., being possessed 
of 27 rods of land, conveyed to deft.’s predecessor 
in title ‘‘ all that ees of garden ro containing 
by estimation 20 rods, bounded on the south by 
other land, or garden ground belonging to the said 
P.” In 1866, P. conveyed the residue of the 

roperty to pitf.’s predecessor in title, describing 
ft as ‘15 rods more or less,’’ the result being that 
if the measurement of the deed of 1861 was 
accurate, deft. took under it 12 rods instead of 20, 
while if the measurement of the deed of 1866 was 
accurate, pltf. took under it 7 rods instead of 15. 
Pltf. brought ejectment for the 8 rods in dispute :— 
Held: the parol evidence of P. was admissible 
to show that he had conveyed 12 & not 20 rods 
by the deed of 1861.—JERVEY v. Styrina (1874), 
29 L. T. 847. 

1848. -|—By an instrument under seal 
dated Nov. 2, a customer gave to his bankers a 
charge on the premises mentioned in the schedule 
as a security for all money then due or thereafter 
to become due from him to them, subject to a 
prior mtge. of Oct. 3, to a building society, & he 
covenanted to execute a legal mtge. when required. 
The schedule described the property as ‘“ three 
leasehold houses in C. held by the mtgor. under a 
lease of Sept. 25.’ The lease of Sept. 25, in fact, 
comprised only one house. There was evidence 
that on Nov. 2, the bankers agreed to make further 
advances to the customer, upon his giving them 
satisfactory security ; that he then offered to give 
them a charge upon three leasehold houses, which 
he pointed out to the manager; that the manager 
agreed to accept those three houses as security ; 








‘& that the deed of charge was then drawn up at 


the bank, the description in the schedule being 
inserted from the customer’s instructions. One 
only of the three houses thus pointed out was 
comprised in the lease of Sept. 25, & the two others 
were comprised in a lease of Dec. 31, which, 
as well as the lease of Sept. 25, was subject to a 
prior mtge. to the building society :—Held: this 
evidence was admissible, & the bankers were 
entitled to a charge on the two houses comprised 
in the lease of Dec. 31.—Re BOULTER, £2 p. 
NATIONAL PROVINCIAL BANK OF ENGLAND (1876), 
4 Ch. D. 241; 46 lL. J. Bey. 11; 35 L. T. 678; 
25 W. R. 100. 
Annotation :—Mentd. Craddock v. Hunt, [1923] 2 Ch. 136. 
1849. ss of three trustees acting as if 
he were absolute owner entered into a contract 
to sell the entirety of certain freehold property 
(in one-fifth part of which he had a beneficial 
interest) describing the property as ‘‘ The Jolly 
Sailor, offices, etc.,’’ to pltf. The other trustees, 
afterwards, refused to-concur in the sale. Piti. 
having brought his action for specific performance 
of the contract :—Held: the subject-matter of the 
contract was sufficiently defined, as the vagueness 
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5. -J—On transferring to pltfs. 
his shares in a co. dealing in anita: 
mobiles & thoir accessories, deft. covo- 
nanted that he would not engage in 
competition with the business carried 
on by the co. in the certaimprovinces :— 
: extrinsic evidence might be 
given to show what was the business 
carried on by the co. at tho time.— 
ey RS a year ay aga (1911), 21 
hat the | 
t. Sale of trees.}—In an action be- 
tween the 
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(if any) about the meaning of the words ‘‘ Jolly 
Sailor, offices, etc.,’”’ might be removed by on 
inquiring at chambers.—NAYLOR v. GOODALL 
ere 7L. J. Ch. 538; 87 L. T. 422; 26 W. R. 
1 


ante. 
Or aia ns i ree v. COLEMAN, [1895] W. N. 
,O. A. 

13852. Se acer —~PLANT v. BOuURNE, No. 985, ante. 

1353. ———_ Document unambiguous.]|—GoLDFooT 
v. WELCH, No. 1171, ante. 

1854. sn only memorandum of an 
assignment of copyright was a receipt for a 
sum paid for ‘‘ Five original card designs inclusive 
of copyrights. Subjects: four golfing sub- 
jects: one Teddy Bear painting ’’ :—-Held: parol 
evidence was admissible to identify the designs 
intended.—Savory (E. W.), Lrp. v. WORLD OF 
Gor, Lrp., [1914] 2 Ch. 566; 83 L. J. Ch. 824; 
111 L. T. 269; 58 Sol. Jo. 707, C. A. © 

1355. -]—On Nov. 21, 1918, pltf. paid deft. 
£10 & received the following receipt: ‘‘ Received 
of Mr. A. £10 on account of house being sold for 
£500 from Mr. N. Possession to be taken in six 
weeks after date.’’ Pltf. alleged & proved that on 
Nov. 21, 1918, before signing this receipt deft. 
verbally agreed to sell him his house & residence, 
N. Lodge, for £500 with possession in six weeks, 
& that the £10 was paid as a deposit on account 
of the purchase-money. Pltf. claimed specific 
performance :—Held: the receipt was a sufficient 
memorandum of the verbal contract, the date, 
parties & price being apparent on the face of it, 
& the actual ‘‘ house being sold ’’ by deft. to pltf- 
on that date at that price being readily ascertain- 
able by parol evidence.—AUERBACH v. NELSON, 
[1919] 2 Ch. 383; 88 L. J. Ch. 493; 122 L. T. 
90; 35 T. L. R. 655; 63 Sol. Jo. 683. 

1856. Promissory note—-To what debt note 
applicable.|—A promise in writing to pay a debt, 
to be transferred from promisor’s account to that 
of a third party, his agent :—Held: valid, as a 
guarantee, & to admit parol evidence to identify 
the debt. 

There appeared to have been two debts, & 
the dispute is, as to which of them the promise 
applies. That can be proved by parol, for though 
by Stat. Frauds the contract must be in writing, 
the ambiguity is latent & raised by parol evidence, 
& therefore may be removed 2, parol evidence 
(BRAMWELL, B.).—BRUNTON v. DULLENS (1859), 
1F. & F. 450, N. P. 

1357. Sale of Goods.|—-In Aug., pltfs. told deft.’s 
agent that they had wool for sale, partly of their 
own clip, & partly of wool which they had con- 
tracted to buy of neighbouring farmers, & that 
altogether it amounted to 2,300 stones, 100 more 
or less. Pitts. also, in a letter in Aug., mentioned 
one of those clips, & that they had succeeded in 
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agreoment :—Held: ovidence of con- | “ Bottle 
vorsations between the parties in refer- 


ence to the aale, prior to the agreement, 


was roperly received in order to 

identify the subject matter of the | t0 sell to defts. a waterwhecl & p 
eT atten v. KELLY (1873), fotki eee o Baw y far 

I. eo C. e  ecmad ° that ‘the wheel Dna 


a. Acknowledgment.}—Parol evidence | p 
was admissible to show what debt was 
referred to in an acknowledgment, & laced in 
to what it related.—UsmrsH CHANDRA 
Moo E ©. SAGEMAN (1869), 5 
B. L. R. 6 3.— IND. 


. Licence.}—R., holding a licence 
to sell intoxicating liquor at premises rier 
Store ” :—Held: ' as 
rors) 
what premises were meant by the words 


Store.”—-ROUISTON v. 
(1911, 1; P. D. 65.—8. AF. 


c. Sale of goods.) — Pltfs. agreed 
. lace 


nt upon the ground 


laced, & did not in fact 
work stipulated for :-—He 
poaition was so indefinite 

at defte. were at libert 

what was meant thereby, the writing, 

by su parol evidence, not be 
déd to or varied, 

ble.—HARRIS v. MOORE (1884), 

e 10.— CAN 


d. peeing LF 
21 Cc. L. T; bo: 4 Terr. le R. 431.—CA e 


gerne & promise of another superior clip about 
50 stones. On Sept. 1, deft. wrote to pltfs. 
offeriag for ‘‘ your wool” 16s. per stone, etc. 
To this pltf. replied, agreeing to ‘“ your offer for 
the wool of 16s. per stone.’’ Pltfs. tendered to 
deft., in pursuance of the contract, 2,700 stones of 
wool :—Held: the evidence of the conversation 
& other letters was admissible to explain what was 
meant by ‘‘ your wool.’-—MACDONALD v. LONG- 
BOTTOM (1860), 1 E. & BE. 987; 29 L. J. Q. B. 256; 
2L. T. 606; 6 Jur. N.S. 724; 8 W. R. 614; 120 
IE. R. 1181, Ex. Ch. 
Annotations - Apia. Mumford v. Gething (1859), 7 O. B. N.8. 
805. Consd. Bank of Now Zealand v. Simpson, [1900} 
Refd. Cullen v. O’Meara (1867), 15 W. R. 1174; 
vw. Radford (1867), l. RK. 3 C. P. 523 Crane v. 
. 161; Heffield v. Meadows (1869), 
.R. : ; Buxton v. Rust (1872), L. R. 7 Exch. 
279; Roder v. London Small Arms Co. (1876), 46 L. J. Q. B. 
213; Canningnars »v. Dunn (1878), 48 L. J. Q. B. 62; 
McCollin v. G pin (1881), 6Q. B.D. 616; Plant v. Bourne 
Cte): 76 L. T. 820; Krell v. Henry, [1903] 2 K. B. 740; 
rer Ry. & Mid. Ry. v. Bristol Corpn. (1918), 87 L. J. Ch. 


1858. Contract for work & labour-—-Place & 
quantum of work.|]—-When a written memorandum’ 
of the terms on which work is to be done does not 
show where it is to be done, nor by measurement 
or otherwise identify the work or define the 
quantity of work to which it applies, parol evidence 
is admissible to explain it in this respect, & show 
to what it refers —PHAROAH v. LusH (1862), 2 
KF. & F. 721, N. P. 


SuB-sEcT. 7.—TO EXPLAIN PARTICULAR WoRDS 
AND PHRASES. 
& phrases.|— 


Meaning of particular words 

See Titles passim ; WorRpDs & PHRASES. 
Admissibility of usages.|—See Custom & 
1359. General rule.}|—-Where an expression used 

in a written instrument has a technical meaning, 
arol evidence is admissible to show that it has 

bean used in that sense, & not in its ordinary 
meaning in common parlance, although that may 
be perfectly clear & unambiguous in itself.—Cnay- 

TON v. GREGSON (1835), 5 Ad. & El. 302; 1 Har. & 

W. 159; 4 Nev. & M. K. B. 602; 41. J. K. B. 

161; 111 E. R. 1180. 

Ammotations :—Consd. Shore v. Wilson as?) 9 Cl. & Fin. 
rt Mentd. Sweeting v. Pearce (1859), 7 C. B. N. 8. 
1360. ———.]—TuE GLAasGow PACKET, No. 1154, 

ante. 

1861. ——.]—A.-G. Vv. CLAPHAM, No. 1215, anle. 
1362. -|\—BEACON LIFE ASSURANCE Co. v. 


GIBB, No. 1383, post. 








1368. .|—Hour & Co. v. COLLYER, No. 792, 
ante. 
1864. .|—Words with a fixed meaning in a 





written contract cannot be explained by oral 
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e ———.]— [Extrinsic evidence may 
be recoived to identify the thing referred 
to in a written agrecment. Where 
there is a written agreement to deliver 
a quantity of n, parol evidence is 
admissible under certain limitations 
to show what kind of grain tho con- 
not been properly | tracting parties had in their contempla- 
tion at the time the contract was made. 
——VALLA BIN HATAJI v. Srpogr BIn 
KonpbaJr (1868), 5 Bom. A. C. 87.— 
to show | IND. 

{. ———.] -—~- Where a contract con- 
tained the words * all the asseta, rough! 
1,800 shecp,”’ etc. :—Held: parol evi- 
dence was admissible to prove what in 
fact constituted all the assets & what was 
the number of sheep.—W ANNENBERG 
v. TOOOH, (1912] C. P, D. 750.—8. AF. 
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evidence re mean something different from ‘wink 
they express. Where the words used are suscept- 
ible of more than one meaning extrinsic evidence 
is admissible to show what were the facta which 
the negotia parties had in their mi wae — 
BANK oF New ND v. Sumpson, [1900] A 

182; 69 L. J. P. O. 22; 82 L. T. 102; 18 Wok 
691; 16T.L. R. 211, P.C. 


An nclations = —Fo olid. G. W. Ry. & Mid. Ry. v. Bristol Corpn. 
1018), 87 Iu. Oh. ee ae Dansk 


hosphat Fabrik Akt. 
©. Same Fig ryorg 178. Refd. 
Wooder, ie en iL; 
(1918] 4 ade; 
mont, (toon) 3 K: Be 
1865. Alleged an construction—Court must be 
satisfied of neonenty for.|— Hott & Co. v. COLLYER, 
No. 792, ante 
1366, ——— Must be averred on record.|—-General 
evidence as to the meaning of words of contract 
ought not to be admitted without a distinct 
averment on record as to the particular words to 
which the proof is to be directed & the precise 
technical or trade meaning which is intended to be 
attributable to them (Lorp Watson, L.J.).— 
Surron & Co. v. Orceri & Co, (1890), 15 App. Oas. 
144°: 62 L. T. 742, H. L. 


Annotations :—Reld. Price v. Union Lighte Co., [1904 
1 .B. 412: ‘Lovell & Curistmes 2. Wal 1910), ibs Lt , 
8.8. pid) 


.v. Hull & 
Wizson, 


Banbury %. Bank of Montreal, 
mn (Ln0 orporated) ». Comptoir Wegi- 


5 Co 
ag L. J. aay B. 1321; Travers v. Cocnee rt19i5) LK 1K 


1867. Technical words.]—Snhorp v. 
No. 688, ante. 
13868. ——-.|—Hout & Co. v. CoLLYER, No. 792, 


ante. 

ieee Foreign words.|—SHORE v. WILSON, No. 

ante. 

1870. ——.]—Granr v. Mappvox, No. 1872, 
ost. 

1871. Nature of evidence admissible — Past 
Ce ee ee of former transactions 
between the same ae es can be received for 
the purpose i ae the meaning of the 
terms used in Pw n ee 
v. GATLIFF (isda), "iW Ol & Fin. 45; 7 Man. 
& G. 850; 8 Scott, N. R. 604; 8 E. R. 1019, 


:—Oonsd. Burges v. Wickham (1868), 3 = a . 
600. Reid. inn son v. Margitson Geet), it Q. 7 . 
x rown, . 
o. Gomntorth ( 78), L Math P, 0, rt aa - 
; a howson ®. 
ve Ric L. B. Ry. U eS : 


hards v & 8. 0. 
Grey . rian (1850), 15 Q. B. 901": ; the 7 
prown. ; Butterworth v. 
90. BN. B. 409 ; B 
(1878), 21 W. : y. 
0 Q. B. v 566. chapman v . Ry. Co. 
5 Q. B. D. 278; Bruner v. Moore, 1190411 Ch. 305. 
1872. —--- Trade terms.]—There has not been 
in this case any infringement of the rule that parol 
evidence cannot be received to alter a written 
contract; for here the evidence was admitted 
only for the purpose of explaining the meaning of 
the words used the peinhale ap It is clear that 
this may be done with respect to foreign words or 
scientific expressions, & I think the same is true 
of a case ere the words of the contract have 
reference to a particular profession (Rotrs, B.).— 


Deeps anp Oraen InstRUMENTS. ~~ 


Grant v. Mappox (1846), 15 M. & We. 73873 16 
J. Ex. 227 ; 7. T. _ = ede 158 BE, R. 1048. 


nom o- Mareiteo 11860) oe Gs 
teon ( isan), 11 Q. B.2 
v. v, Kemp SR 18 LJ nity 36; abet 0. “Bates (1878 


arme 

ri Soar. N, 8. 11104 gece Moore, 

Clayton-G ti Courville (1920), 36 T. L. ‘ 

1378. Whether evidence admissible — ‘‘ Privi- 
lege ’°—-Hire of master of ship.]|—-Where the 
master of a ship was hired for a voy. age to the 
East Indies by a written ent, ch stipu- 
lated that he should receive £120 ‘in lieu of 
privilege,” & a question arose whether he was 
entitled to the freight of goods carried in the 
cabin, which depended chiefly upon the disputed 
meaning of the word “ privilege ” :—Held: what 
the parties said upon the subject before & at the 
time, when the ement was entered into, was 
admissible in evidence.—BircH v. DHPEYSTER 
(1816), 4 Camp. S86 1 Stark. 210, N. P. 


Annotations :-— @ ntd. Luckie v. Bushby (1853), 13 C. B. 
864; Crampton ¢. vues (1860), 3 RE. & 


1374. Interpretation of calondar-— Mi- 
chaelmas.’’]—A lease of lands by deed, since the 
new style, to hold from the feast of St. Michael, 
must be taken to mean from the New Michaelmas, 
& cannot be shown by extrinsic evidence to refer 
to a holding from Old Michaelmas.—Dok d. SPIcer 
v. LEa (1809) 11 East, 312; 103 EB. R. 1024. 
A oe d. Peters v. Hopkinson 1Bgey 


Folld. Smith v. Walton (1832) 8 





al at, 4B d. 688; 
Willis», Perrin (1840), 9 e & P. 467; Croft. Brey, T8191 
1875. -—— ‘* Lady Day.’’]—Upon a writ- 
ten agreement to demise from the following 
‘‘ Lady-day,”’ a notice to quit ‘‘on Apr. 6,’’ is 
good, upon parol evidence that by “ Lady-day,” 
the parties meant ‘‘ old Lady-day.”’ Such evidence 
is admissible where the written agreement is not 
under seal.— Dor d. PETERS v. HOPKINSON (1823), 
3 Dow. weep 507; 2L.J.0.8. K. B. 11. 
Annotations :——Reld. Smith v. Walton (1832), A aoe & 8. 

380; Simpson v. Margiteon (1 1847) 11Q.B 

1376. — — Martinmas 5 Dott. avowed 
ok the rent was payable at Martinmas to wit 

23 :—Held: this must be taken to mean 
New Martinmas & pltf. having shown that the 
rent was in fact payable at Old inmas the ct. 
refused to set aside a verdict given for him.— 
SMITH v. WALTON (1832), 8 Bing. 285 ; 1 Moo. & 8. 
880; 1L. J. 0. P. 85; 131 E.R. 391. 

1877. —— “In consideration of... duly paid 
by husband & wife ’’—-Conveyance to husband & 
wife as joint tenants.]—A conveyance to husband 
& wife & their heirs as joint tenants “ in considera- 
tion of £200 now in hand duly paid by husband & 
wife,’’ ma explained by extrinsic evidence, 
shawls t that ths” money belonged to the wife 
only.—Dor d. BAINBRIDGE v. STATHAM (1825), 
7 Dow. & Ry. K.B. 141. . 

13878. ——— ‘‘Close’’—Trepass on land.]—In 
trespass against deft., for breaking & entering his 
close :—Held : though the spe of the word 
‘* close’? is ambiguous, & may mean the qualit 
or description of land, as well as the land itself, 
yet as pltf. used the word in the latter sense, to 
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the knowledge of deft., deft. was bound to apply 


the same on, & was not at liberty to 
apply to the word a different m .— HEATH v. 
WARD (1835), 2 Bing. N. O. 98; 1 Hodg. 198; 


2 Scott, 160; 41.3.0. P. 292; 182 B. R. 39. 
—~Moentd. Ashmore v. Hardy iene) 70 & P. 

601; Fleming v. Cooper (1836), 5 Ad. . 221; Carnab 

e. Welby (1888), 8 Ad. & El. 872; Parnell v. Young (1838 : 

7L. J. Ex. 80; Browne v. Dawson es 12 Ad. : 

624: Whit p v. Bo 1843), 5 Q. B. 189; Jones 

v. Chapman ( 848), 2 Exch. 803; Coverdale v. Charlton 

(1878), 26 W. R. 687. ; 

1379. ‘© Marked out ’’—Measurement of 
land.]—Upon a demise of “‘ all that piece of ground 
marked out by a line 160 yards in length, drawn 
straight from it to a point where it turns at right 
angles from a point,’’ etc. :—Held: evidence was 
admissible to show that the words ‘‘ marked out ”’ 
referred to an actual measurement of the land by 
stakes & bounds made previously to the execution 
of the demise.——Dokr d. MENCE v. HADLEY (1849), 
14 L. T. O. S. 102. 

1380. ‘sp, P.’’—Coursing match.]|—Stand- 
ing by themselves, those letters are insensible ; 
but the evidence confers a real meaning upon 
them, by showing what the parties intended by 
them, & that they were inserted with the view of 
expressing a given thing (PARKE, B.). 

here can be no doubt the evidence was receiv- 

able. It is like the case of a word written in a 

foreign language (ALDERSON, B.).—-DAINTREE v. 

HUTCHINSON (1842), 10 M. & W. 85; 11 L. J. Ex. 

397; 6 Jur. 736; 152 BE. R. 892. 

Annotations :—Refd. Chotayloll v. Manickchund, Chotay- 
loll v. Uggerchund (1856), 4 W. R. 317. Mentd. Thorpe 
vw. Coleman (1845), 14 L. J. C. P. 260; Duke v. Forbes 
(1847), 11 Jur. 951. 

1881. ——— ‘*‘Same or usual terms ’’—Sale ‘of 
goods.j—In letters constituting a contract the 
words ‘‘ same terms,’ or ‘‘ usual terms,’’ admit 
of parol evidence.—HAWK v. FREUND (1858), 
LF. & F. 204, N. P. 

1882. ‘‘The same ground ’’—Agreement 
with commercial traveller.|—MUMFORD v. GETHING, 
No. 1817, ante. 

1883. ** Premises °*—-Used in legal sense.| 
—In order to construe a term in a written instru- 
ment, when it is used in a peculiar sense, differing 
from its ordinary meaning, evidence is admissible 
to prove the peculiar sense in which the parties 
understood the term, but evidence is not admissible 
to contradict or vary what is rae 

The word ‘ premises,” although in popular 
language is applied to buildings, in legal language, 
means the subject or thing previously expressed.— 
Beacon LIFE & Fire ASSURANCE Oo. v. GIBB 
(1862), 1 Moo. P. C. 0. N.S. 73; 1 New Rep. 110; 
7L. T. 574; 9 Jur. N. S. 185; 11 W. BR. 194; 
1 Mar. L. OC. 269; 15 E. R. 630, P. C. 


Annotation :—Refd. County Hotel & Wine Co. v. L. & N. W. 
Ry., (1918] 2 K. B. 251. 


1884. ** Default °’—- Bill of sale.] —Pltf., 
in order to secure repayment of a sum of money 
lent to him by defts., assigned by deed in the 
ordinary form of a bill of sale all his household 
furniture, etc., subject to a proviso for redemption 
if the sum was paid by weckly instalments, pro 
vided that if pltf. should ‘“‘ make default in pay- 
ment ’’ of the sum or any part thereof when it 
should become due, the whole of the moneys 
secured should be then immediately due, & 
payable, & it should be lawful for defts. to take 
possession of the goods & sell them. Pitf. being 
unable to pay one of the instalments went to the 

















offices of deft., a limited co., & saw their secretary, 
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1388 i. Whether evidence admissid 
Of acts of parties.}—NaTIONaL Bank oF 


‘for £17,000, to be paid as 


AUSTRALASIA 0. BROOK (1 . . W. 


1886.11. ——» ——-,] The conduct of 


XN 

who consented to wait till a later day, but before 
that day possession of the goods was taken, & on & 
subsequent day, after the tender of a sum which 
pit£i. had been told would be sufficient to cover 
all claims, the goods were removed & sold. In an 
action to recover damages for the seizure & sale :-— 
Held :—parol evidence of the time paving Don 
enlarged for payment of the money was ble, 
as it showed that there had been no ‘ default ”’ 
within the meaning of the deed.—ALBERT v. 
GROSVENOR INVESTMENT Co. (1867), L. R. 3 Q. B. 
128; 8B. & S. 664; 37 L. J. Q. B. 24. 

Annotation :-—Reta. Williams v. Stern (1879), 6 Q. B. D. 


1385. Freehold equities./—S. signed a 
written contract with R. to purchase a brickfield 
ollows: £16,000 in 
cash & £1,000 in freehold equities to pay on the 
£1,000. 12 per cent. per annum.. 

Before signing S. made out & given to R. a 
list of freehold houses, in which he was entitled 
to the equity of redemption, but this document 
was not referred to in the contract :—Held: such 
list was admissible by way of parol evidence to 
explain the meaning of freehold equities in the 
contract.—Roots v. SNELLING (1883), 48 L. T. 216. 

1386. ‘*‘ Market price ’’—Covenant for sale. 
of liquor in brewer’s lease.}—-A London brewing co. 
demised a public-house to a publican, who cove- 
nanted to deal exclusively with the lessors for beer, 
provided they should be willing to supply the 
same to him at the fair market price. It appeared 
that the great bulk of the London brewers’ trade 
was done with tied houses; that the London 
brewers supplied beer at standard prices; that in 
the case of tied houses discount was allowed at 
certain recognised rates; but that in the case of 
free tenants the amount of discount was the subject 
of special bargain, & that free tenants often 
obtained a higher rate of discount :—Held: the 
term ‘‘ market ’’ was to be construed with reference 
to the surrounding circumstances, & upon the 
true construction of the proviso the lessee was to 
be charged the fair market price as applying to 
tenants of tied houses & was not entitled to 
discount beyond the recognised rates. 

If the language of a written contract has a definite 
& unambiguous meaning, parol evidence is not 
admissible to show that the parties meant some- 
thing different from what they have said. But 
if the description of the subject-matter is sus- 
ceptible of more than one interpretation, evidence 
is admissible to show what were the facts to which 
the contract relates (Logp HALDANE, C.).— 
OHARRINGTON & Oo., Lrp. v. Woop|Enr, [10914] A. C. 
71; 88 L. J. K. B. 220; 110 L. T. 548; 30 
T. L. R. 1763 58 Sol. Jo. 152, H. L. 

Annotation :— . G. W. Ry. & Mid. Ry. v. Briatol Corpn. 

(1918), 87 L. J. Ch. 414. 

1887. Interpretation of extrinsic evidence— 
When by court or jury.]|—-Hits v. LONDON Gas- 
Lieut Co., No. 598, ante. 








SuB-sEcr. 8.—EvIDENCE of AcTs AND CONDUCT 
UNDER INSTRUMENT. 


A. In General. 


Admissibility of evidence of custom & usage.|— 
See Ovstom & UsaGEs, p. 39, Nos. 433 ef seq.; 
p. 51, Nos. 657 ef seq., ante. 

1388. Whether evidence admissible—Of acts of 


¢ 


partips.}—A legal instrument is not to be construed 
eae Re eT ot et a ee ey 


the parties subsequent to the execution of 
the contract may be looked at to ascer- 
tain what meaning the parties have 
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ped ecco | 
by the acts of ne 
OSPITAL (1796), 3 
A 











arties.—BAYNHAM v. GUy’sS 
es. 295; 30 BE. R. 1019. 


1393. —— 





DEEDS AND OTHER INSTRUMENTS. bn 
Sect, 4.—Admission of extrinsic evidence: Sub-sect. 


.: If, in the construc- 


tion of an agreement, the contemporaneous con- 


1804, —— 


duct of the parties ma 
Hicknott (1847), 8 L. 





be regarded.— BROWN vw. 
. O. 8. 3465. 
—I ‘do not deny that facts 


nnotations :—Refd. Moore v. Foley 801), 6 Ves. 232; 
Smith v. J 1821 B v existing at the time of making the agreement may 
ete) cen age A. z: uw at eam 0; Hast At “AtHioe be rrp acl a assist the ct. : Seater 
age : cl meaning of the language ; nor do eny an 
mrawan Menta 18at) 8 aed Gstir MGle, 48 85 | act done or letter written ‘after the agreement may 
Blewe C (1868), 4H. fr Cas, 435. Pe pdgente vader a oe arlrie eet seeking 

; |\— : : o the right interpretation o e reemen 

oa BATON Caen GN roe See But no point of law can, I apprehend, be better 
1390. J—A deed must be construed settled than this: that, in construing the agree- 


as from the moment of execution; not b 
uent events.—BALFOUR v. WELLAND (1809), 16 


es. 151; 33 E. R. 941. 


Annotation’ :—Mentd. Forbes v. Peacock (1846), 1 Ph. 717. 

.|—The intention of the parties 
must be collected from the language of the instru- 
ment & may be elucidated by the conduct they 
pursued (PARK, J.).—OCHAPMAN v. BLUCK 
1 Arn. 27; 
7L. J.C. P. 100; 2 Jur. 206; 


1391. 








have 
(1888), 4 Bing. N. C. 187; 
515; 


760. 
Annotations 
{1919} A. C. 533. 





& honed. Watcham v. East Africa Protectctate 
Refd. Jones v. Reynolds (1841), 1 Q. B 
506; Doe d. Wood wv. Clarke (1845), 5 L. T. O. S. 91. 


subse- 


5 Scott, 
182 E. R. 


ment, no acts of the parties subsequent to the 
making of it are, as such, 
ose of determining its meaning. The acts 
Pf the parties subsequent to the agreement may be 
irae to show that a writing does not express 
that which the parties intended to ex 
& proof of that may be a reason why this ct. 
should refuse to act u 
But that is a very 
from the acts of the party the meaning of the 


admissible for the 


ress in it; 


on the written agreement. 
erent thing from deducting 


agreement itself (WIGRAM, V.-C.).—MONRO v. 





An 

1392, —— J—Coz v. CLARKE (1845), 5 936. 
L. TT. O. S. 73, 1895. aia ead 
laced u pon an exprossion.—BUSEY ¥. 14 O. W. N. 37.—CAN. 
Graney 914), 148. R. N.S. W. 189.— 1388 xi. —— -}-Evidenoe ot 1 the 

acts & conduct of the parties to a 

aie eo) oars ETARGEv.Dvu- | written contract is not admissible if 
Tose ero 1 Gr. 227; 3 Gr. 369.— | tendered solely in support of an oral 
CAN. rip gg varying its terms.—DAIMopD- 





1388 iv, -}—~GR EENSHIELDS 
y, BaBNHART (1 1853), 3 Gr. 1; C.R. 2, 
“1308 v.—— ——-.]_—The words in the 


the surrounding facta, 

together th what followed immediately 
execution, were sufficient to 

show with reasonable certainty what 
land passed by the deed: & evidence 
of auch facta was properly received at 
the trial—NOLAN v. Fox (1865), 15 
Co. P. ares ——CAN. 


1388 .}—-JUBSON v. Rey- 
NOLDS da73), 3 34 U.C. R. ro CAN. 
1388 vil. ——— ——.}—A dced should 
be interpreted in the lig t of whe cond ah 
of the parties in tai 
Setar: bere = oe without ob oo 
v. NortH SHORT 
Re ‘Go. GBBT), a7 = C. R. 102; affd., 
P. C.—CAN. 


31 Can 
FPN cp ————— nh omission of 
boop Asst ” ge not ae 
sarily _— a contract unassignable ; 
& the nature of the contract, coupled 
with the absence of the word 
& evidence aa to the subsequent conduct 
of the parties & all the circumstances, 
may oe an intention t the con- 
is assignable. —PATERSON v. CANA- 
ae Pacirto TIMBER Co. (1910) 14 
Ww. L. R. 508 w—CAN. 
-+—The deed con- 


1388 
tained the follo : “*then running 
on bagi et irr ollewing : 4, th along the 


a the | ad hway & running in 

southe ilo igi until | it comes to 
C.) waters af ued cove.” 

two orossways 

contended that the 

the course was ted, 


the description 
two.—HEDoy . 


of the 


1388 x. ——, 
Rosmoviren ier i i ae 304; ; 


KaImM 'TARTDAR (1879), 
i. RS i} Calc. 300 40. L. R. 419.— 


o a o eal ae pitt i. pockoasion 
d that the Sonn. 
eta Reat ti he to be an out- &-out 
sale in favour of pltf. & on whi on 
pitf. based his c to the propert 
was intended by the parties to operate 
only as a mtge., & to prove such allega- 


| tions tendered cvidence of the cir- 


cumstances under which the kobala 
was executed, & of the conduct of the 
ron to show that the document 
all al Oy g been treated as a ay er 
intended to operate as such: eld : 
ioe Lil onl was admissible :—REM 
v. KALLY CHURN Dass 
(1888). 1. Son 89 Gale. 428; 12C.L. R. 


1888 xiii. -+—Oral evidence 
of the acts & conduct of parties, such as 
oral evidence that possession remained 
with the vendor notwithstanding the 
execution of a deed of out-&-out sale 
is admissible to prove that the deed 
was envenced = peperats only as a mtge. 
Buviya (8s), I. i. "R88 Cal ere 
- R. a. 
2C.W.N. ss 2.— 


1388 xi .-—Evidence of 
nates a for instance return of a lease 
in admissible in evidence to prove that 
such return was due to an intention to 
genie net Peers ee —SHYAMAO 


HeR«s MOLLAH 

(1898), I. L. “Re 26 Cale: 160.—IND. 

1888 xv. ——— ——-.}—-Oral evidencois 
not admissible for the purpose of con- 
tradic a statement made in a 
tered kabuliyat as to the amount of 
rent; but evidence is admissible 
show that, as between the landlord 
& the tenant, the kabuliyat was never 

intended to be acted upon or enfo 
or that snere was a weiter of some 
ites terms.—BENI MADHUB GORANI 











Ser yrtteee 


1888 xvi. —— a 


of the acts hr oonduct 


eta partie rane 


the repayment of 


TAYLOR (1848), 8 Hare, 51; 
appeal (1852), 3 Mac. & G. 713, L. C. 
notation :—Mentd. Abbott v. Calton (1853), 22 L. J. Ch. 





68 E. R. 269; on 


.}—The terms ‘ Protestant 


money, the return of the deed & ee 
exercise of the acts of possession b 
the vendor, is admissible to show that 2 
certain conveyance was really a mtge. 
by way of conditional sale.—KaANKAR 
ABDUR RAHMAN ¥U. ALI HArEZ 19900), 
I. lL. Rn. 28 Calc. 256; 5 C. e N. 
351.— IND. 


1888 xvii. ——,.}-—-Pitf. eopuces 
that, although a deed was, in its terms 
an absolute conveyance, he was entitled 
to adduce evidence of the subsequent 
conduct of himself & deft., to show that 
the transaction was, in fact, not a sale 
but a mtge. :—Held the evidence 
was not admissible. No oe ee 
v. SUBBARAJU (1901), I. L. R. 25 Mad. 
7.—IND. 

1388 xviii. ~}—Oral evidence 
of the acts & conduct of parties, such 
as evidence of promise by the vendee to 
restore the property on repayment in 
two or three years, is admissible to show 
that a certain conveyance was y 
@ mtge. by way of conditional sale.— 
anOMED ALI HOSSEIN v. NAZAR eG 














(1901), I. L. R. 28 Cale. 289; 5C. W.N 
323.—IND. 
1888 xix, ——— . }~—A deed is not to 
Hs eee a the subsequent acts of 
rties URROWRS v. HAYES 
tissae Hayes 8 & Jo. 597.— IR. 
1388 xx. ———-. }}~Evidonce isad- 





missible, to explain the signification in 
which ambiguous words or expressions 
were gene understood at the yone 
of the execution of a deed.—A.-G. v 
pEUENeN? (1842), 1 Dr. & War. 353.— 


1888 xxi.————. }}— Although cove- 
rag pipe ry Aga tore ed by the 
of parties, yet their conduct in 


ciation to them oe hebben geal me 
existence of a ment.—Zz 
PILKINGTON (1859). 11 Ir. Tir. Jur. 102.— 
1888 xxii. .}—Where parties 
have for a Jong time acted on & con- 
struction of fries obligation, this must 
be regarded 4s true meeune & receive 








effect acco ~—J OPP TRURTEES 
v. EDMOND (1888), 15 R. (Ct. of Sess.) 
271; 25 Sc. L. R. 211.—S8C0T. 


1388 xxiii. —— ——— No ambiguity).— 
A .covenant which is Pocwsreiy dg ue in 
ita terms cannot be by the 
eat retation that has been put on a 


~—ADAMB 
(O04). 9 Nfld. L. R. 6, —NFLD. 
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Dissenters ’’ not having acquired a known legal 
meaning in 1710, evidence may be received to show 
what was their meaning in a deed of that date, 
such as contemporaneous documents & usage, the 
acts of the party, & the circumstances in which he 
was when he made the deed, but not his particular 
opinions or declarations.—DRUMMOND v. A.-G. 
FOR IRELAND (1849), 2 H. L. Cas. 837; 14 Jur. 
187; 9 H.R. 1812, H. L. 


Annotations :—Refd. A.-G. v. Clapham (1855), 4 De G. M. & 
G. 591; Watcham v. East ca Protectorate, [1919] 
A. C. 533. 

1896. ——— Existence of ambiguity.|—-The 





lessee of a coal mine, who covenants to pay a 
certain share of all such sums of money as the 
coal should sell for at the pit’s mouth, is not 
liable under that covenant to pay to the lessor 
any part of the money produced by sale of the coals 
elsewhere than at the pit’s mouth. Evidence of 
the lessee’s having accounted with the lessor, & 
paid him the share of money produced by the sale 
of coal elsewhere, is not admissible to explain the 
intention of the parties. 

Whatever the meaning of the parties might 
have been, we can look for it in the covenant, & 
in that they have expressed themselves precisely 
& unambiguously, & therefore we cannot receive 
extrancous evidence in explanation of it (GROSE, J.). 
-—CLIFTON v. WALMESLEY (1794), 5 Term Rep. 
564; 101 E.R. 816. 

Annotations :—Consd. N. E. Ry. v. Hastings, [1900] A. C. 
260. Refd. Hastings v. N. KE. Ry., (1899) 1 Ch. 656; 
Watcham v. Kast Africa Protectorate, 11919] A. C. 533. 

instrument be ambiguous, we may call in aid the 

acts done under it as a clue to the intention of the 
parties (TINDAL, C.J.).—Dor d. PEARSON v. RIES 

(1832), 8 Bing. 178; 1 Moo. & 8. 259; 1L. J.C. P. 

73; 1381 E. R. 369. 

Annotations :—Retd. Chapman v. Bluck (1838), 4 Bing. N.C. 
187; Doo d. Morgan v. Powell (1844), 7 Man. & G. 980; 
Watcham v. Kast Africa Protectorate, [1919] A. C. 533. 
Mentd. Alderman v. Neate (1839), 4M. & W. 704. 

1398. -|—Where documents are 
obscure, but where parties have long acted on the 
footing of a given practical construction, the ct., 
in the absence of better evidence, will accept that 
construction as correct.—FORBES v. WATT (1872), 
L. R. 2 Sc. & Div. 214, H. IL. 

1899. -|—NORTH EASTERN RY. v. 
HAsrinas (LORD), No. 798, ante. 

1400. ———_ ——— Exercise of power of sale by 
mortgagee.|/—-B. mortgaged certain shares in a 























Semana need 








brewery co. The mtgees., who had full power to 
sell the shares, were desirous in 1914 of giving an 
1396 i. —— Existence of am- 





Aral i PAH ce there is any ambiguity 
in the sey eee of the land conveyed 
by a deed, the acts of a person under a | taining to what 
deed would be evidence to explain it; | expressions used 
but mere declarations alleged to have {| to 


been made by former owners offered in 
evidence with a view of affecting the 
titles, are not admissible.—SomMErs v. 1396 v 
WILBUR (1881), 20 N. B. R. (P. & B.) ae 
502.—CA e 
1396 ii. —— ———- -————.}— The iegal 
effect of a document cannot be altered Ve aa 
by the subsequent conduct of the | jnstrum 
arties, but it is not unreasonable to | (1787) 4 
ook at that for an explanation of an | & Sor’ 16 


ambiguous phrase.—McCuaiGa v. PRIL- 
Lips (1895), 10 Man. L. R. 694.—CAN. 








deed the subscquent conduct of the 
arties thereto can be legi 
ooked into for the purpose of ascer- 
ersons or things the 
herein were intended 
apply.—SUBRAMANIA AYYAR 


v. 
RAJESWARA DORAI aya) (1916), 
I. L. R. 40 Mad. 1016.—IND. 





‘When any 
deed or instrument is of doubtful or 
ambiguous construction, one of che best 
laining it is by roferring to 
the parties to that d or | the 
ent.— ATKINSON v. PILLISWORTH 
Ridge. Parl. Rep. 449; Vern. 


option to F. to purchase them at a future date, 
but were advised by their solrs. that this would not 
be within their powers. ‘They then sold the shares 
to F. at a fair price, & advanced him the whole of 
the purchase money without interest, & gave him 
the right to call on them to re-purchase the shares 
at the price he gave for them at any time before 

May 1, 1917. The money so advanced was 

secured by a deposit of the share certificate & by a 

promissory note, which on the face of it was 

expressed to be payable on demand. F. paid the 

mtgees. the purchase money before May 1, 1917. 

In 1920 he sold the shares at a price considerably 

in excess of what he had paid for them. HB. then 

brought an action, alleging that the transaction 
was not a valid sale, & claiming that the shares or 
their proceeds were still subject to redemption :— 

Held: the ct. could not inquire into the motives 

of the mtgees., & the transaction was a valid 

exercise of their power of sale. 

I have purposely refrained from calling to my 
assistance in construing this document the conduct 
of those whose rights were governed by it. Indeed 
I would not, in my opinion, be justified in doing so 
in the present case (RUSSELL, J.).—BELTON v 
Bass, Ra tcuirFe & GRETTON, Lip., [1922] 2 Ch. 
449; 91 L. J. Ch. 216; 127 L. T. 357. 

1401. —— Of acts of user—Under modern 
instrument.|—-One, in consideration of £5 8s. in 
nature of a fine & of a yearly rent of 62. 9d. demised 
certain ground, with the buildings, etc., for 21 
years, with a proviso for distress if the rent were 
in arrear for 14 days. The lessor covenanted at 
the end of 18 ycars of the term, or before, on 
request of the lessee, to grant a new lease of the 
premises ‘‘ for the like term of 21 years, at the like 
yearly rent, with all covenants, grants & articles, 
as in that indenture were contained ” :—Held: 
an averment that the covenant for renewal in the 
indenture declared on corresponded with various 
other leases, before then successively made by the 
owners of the inheritance for the time being, could 
not be taken in aid to construe the meaning of the 
indenture.—IGGULDEN v. May (1806), 7 East, 237 ; 
3 Smith, K. B. 269; 103 E. R. 91; affd. (1807), 
2 Bos. & P. N. R. 449, Ex. Ch. 

Annotations :-—Refd. Dowling v. Mill (1816), 1 Madd. 541 ; 
Smith v. Jersey (1821), Bi, 290; abla Mutual 
Guarantee Co. v. Froane eer) 7H. & N.5; McKay v. 
McNally (1879), 41 L. T. 230. Mentd. Swinburne v. 
Milburn (1884), 9 App. Cas. 844. 

1402. .|—If there is a deed which 
says according to its true construction one thing, 
you cannot say that the deed means something 
else, merely because the parties have gone on for a 








ae pT et 





itself ambiguous, if both parties have 
acted on a particular construction of the 
Seen eos 
construction adm e.— . 
ee (1897), 16 N. Z. L. ht. §96.— 


timately 


1396 viii. ———,]—The rule 
that, if in the case of an ambiguous 
document the parties have acted on & 
particular construction of it, that 
construction, if admissible, will be 
adopted by the ct., was inapplicable to 
present case, as there been 
mere silence & inaction, & the docu- 
ment in question was not ambiguous.— 
LAWRENCE v. HANDLEY, (1920) N. Z. 
L. R. 169.—N.Z. 











i ae vi, aa Gani ae par- 
13896 iii, —— ———.}—In inter- ve acted on a particular construo- —— —— Unless the 
reting a written contract of an am- | “on of an ambiguous document, that sardine oF a contract makes ite meaning 
fieusua character the acta ofthe parties ponrucse if in iteelf admissible, will | oxtremely ambiguous, the ct. will 
immodiately efter ite execution may | 7o Tanne. WILSON (1886), 0 N.Z.L. Re. | ey Togard to evidence of conduct, of 
a LL v. ALLUM . ,5N. ZL. R. a contrary 
IN 3'W. W. R. 735; | 215.—N.Z. oe et tho worde themselves in thetr 


VANNATTER, [1918 F 
42 D. L. R. 563; Bt 8. C. R. 15.—CAN. 

1806 iv. ——-——--——-. + Ambiguity 
in a deed being latent, in construing the 


ural meaning import.—-MACMUL- 
eow o SalasBpury MUNIOPALITY, 
{1915} 8. R. 175.—S. AF. 
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Adusiesion of extrinsic evidence: Sub-sect. 
d& B.; eub-sects. 9, 10 & 11, A.] 
| ee = so understanding it (LORD ORAN- 
wortH, 0.).—Sap.Limr v. Brags (1853), 4 H. L. Cas. 
435; 10 EB. BR. 681, A. L. 
1408, ——- —~—— ——.]—_Norru EASTERN Ry. 
v. Hastinas (Lorp), No. 798, ante. 
1404. Ambiguity latent or patent.] 
East AFRICA CTORATE, 


SEER CERI prEnemRnneryS 


—WATCHAM v, 
No. 923, ante. 


B. Ancient Documenis. . 


» generaily, Custom & USAGES. 
ction of Royal Grants.|—See ConstTITv- 
sone Law, Vol. XI., p. 578, Nos. 782 et seq. 
1405. General rule.|—In ascertaining the mean- 
ing & effect of a charter, contemporaneous docu- 
ments, proceedings in causes relating to it, & parol 
testimony, may be resorted to, in order to explain 
& give to the charter a construction, but not to 
contradict it.—LUCTON FREE SCHOOL (GOVERNORS) 
v. SCARLETT (1828), 2 Y. & J. 330; 148 EH. R. he 
Ex. Ch. in Eq.; on appeal, sub nom. SCARLET Y 
Lucton ScHoor (1836), 10 Bli. N. 8S. 592, H. Le 
' £406. Evidence admissible— Of contemporary 
user.|—-In the construction of ancient 
deeds, there is no better way of construing e then 
than by’ usage, & contemporanea expositio is the 
ae way to go by (Lorp Harpwicks, O.).— 
A.-G. v. PARKER (1747), 3 Atk. 576; 1 Ves. Sen. 
43; 26 BE. R. 11382, L. C. 
Annotations :—Consd. Withnell v. Garthem 78 95), . Term 
Lop. Waterpark »v. eet (18 650. 
AG. v. Newcombe (180 7), A ; venta” Deis 
Mil an v. Mitchell 


ne Stine (1814), 

tise), 4L. J. Ch. 281; ou 0. pley eee a 

aie . Ch. 246; Etherington »v. Wison (is Foye t a 
° yo 


Shaw v. Thompson He Bt. 3h 
Stephen, Coleman Street, t. ae ine Virgin, Alder- 


manbury (1888), 89 Ch. D. 492 

- 1407. J—However general the words 
of the ancient deeds may be, they are to be con- 
strued, as Lord Coke gt by evidence of the 
manner in which the thing has been always 

ossessed & used (LORD ELLENBOROUGH, O.J.).— 

BLD v. HORNBY (18086), 7 East, 195; 8 Smith, 
K. B. rae 103 B. BR. 75. 


Annota Hone a cone: Beanfort v. Swansea Corpn. rss 
13; ate 7H , 











8X h. 4 k v. Fennell (1859), : 
50. Bela, jogond ali 8. Lonsdale, 31 0), Te R. 6 0. 

OST: v. Harve ey 188; 

Rolle bi Whyte “1eb8), . R. 3° rf % Sey ee v. 

Faulkner (1898), 79 L. T. 24. 

1408. Rr anata v. A.-G. FOR 
LAND, No. 1895,. ante. 

1408. ——-- ——— If doubtful in its terms.]— 


If an instrument be doubtful in its terms, it is to 
be interpreted by contemporancous usage.—A.-G. 


PART III. SECT. 4, SUB-SECT. 8.—B. 
1406 i. Evidence admtasible—Of con- 





of which was disputed, the ct. took into 
consideration the state of possession, 
& also the intention of the granter of the 





“DEEDS ann OTHER INSTRUMENTS. — 


Corpn. (1854), 5 De G. M. & G. 
sare 48 B. R. 1079, L. JJ. 


. Bidney Sussex Callege (1899 
£.-G. >. Sidney eaeeee cee Cs8ly 


J—It is quite true that 
neither contrary practice nor: disuse can 

the positive e ment of a statute, but con- 
temporaneous & continuous usage is of the greatest 
efficacy in law, for determining the true construc- 
tion of obscurely worded documenta (per OuR.).— 
HEBBERT v. PuRcHAS (1871), L. .s P. O. 606; 
7 Moo. P. C. 0. N. 8S. 468; 40 L. * Eccl. 33 ; 85 
J, P. 452; 19 W. R. 898 ; 17 ay 177, 208, P. 0.3 
seer proceedings (1872), L R. 4 P. O. 301, 


é Bou Keane, (1919] A. 0. 815. 
Aion eee Re, vA. & © 997 


Mentd. Boyd ». Phill otts 1874) L 
P Mackonookis a 18 L. Re & E. 279; 
Mernaale v, Clifton (1877), 2 P. D2 276 Com & Sdwarda 
1878), 3P.D 03: Serjeant v. Dale (1879), 183. P. 220; 
ackonochie v. Petaains Bet) 6 App. Cas. Martin 


. ROCHESTER 
707 : 28L. T. 0 

nnotations : —Retd. A 
4 Ch. App. 722, 


is Ch. D. 310. 
1410. —— ——~- 





ser VET pre Ree 7P.D.9 Heywood v. Manchester 
Bp. (1884), 12 9.8 404"; Venkata Narasimhe (Apps 
Row wv. ae Venkata Ramalaks 


Gopala eed He Fa Ex mig ope Apa, Row oH) f 


Lincoln 92] A 
ie Hoblason, Weight ht v. “Tugwell, aah 1 Ch. 85; ae ile 


-1; Lord Advocate v. Walke 


© 

{1912} A. G. 95; Gore-Booth v. Manchester Sp. ee 
9L. J. K. B. 1123; Rhondda’s Claim, [1922] 2 A. 

1411. .|—By a decree made in 











1693 in a suit between the owners of Ashdown 
Forest & persons clai rights of common, after 
allotting the owners for enclosure & improve- 
ment portions of the forest within which the 
commoners were to be excluded & debarred from 
any common of pasture, herbage, or pasturage, 
the residue was allotted to remain open & un- 
enclosed, so that the commoners should have & 
take “ sole common pasturage & ah ** thereof, 
the owners, their trustees, & assigns, being for 
ever excluded ‘‘from having or claiming’’ any 
common of pasture or herbage upon or in the said 
lands so left for common:—Held: evidence of 
subsequent usage was not admissible to affect 
the construction of the decree, which was plain & 
unambiguous.—DE LA WarR (EARL) v. MILES 
(1881), 17 ao D. 685; 50 L. J. Ch. 754; 44 L. T. 
487; 29 W. BR. 809, C. A. 
Annotations :—Mentd. ‘Lemaitre . oo ene 19 Ch. D. 
281; Hollins v. Verney (1884), 13 Q. B. D. 304; Brockle- 
bank » A [1903] 2 Ch. 344 ; Lyell v. Hothfield, 
[1914] 3K. B. 911 
1412. .j—In an action against a 
corpn. to have certain charitable trusts of a deed 
of feoffment made by the corpn. in the year 1599 
carried into effect, & the lands & property subject 
thereto ascertained & distinguished :—Held: the 
deed was not sufficiently ambiguous to entitle the 
corpn. to bring in contemporaneous or subsequent 











a a a a at 
poe thereto must be supposed to 

ve intended. The ct. may call 
in aid acta-under the deed as a mies to 





temporary Soa  ROOLA -}—PESTONSI JIVANISI 0. | oonveyance, as gathered from other | the intention. This principle does not 
ouir OE 35 Calo. 4 47 aro R. fp 808). amily deeds eracnted. t him apply unless there there 18° an ambigul —_ 
App. 793 120. W. N. 465 Be Bea? BURKE & CARMICHAEL 7. “MAcaEAy (1865), RULAD PROSAD DEGHORIA ts ALI 

D. 0 We Ns : 3 Macph. (Ct. a Seas.) 799; Das Nank (1914), I. L. R. 43 Cale. 
usage may bo resorted t to. to easist in Jur. O74. COT §36.—IN 

may be reso 1409 1. - at If doubtful in 14098 ee —_- ‘Where par- 

construction of an terms. cela are described in old documents by 
A.-G. v, DRUMMOND Geta. 3h sD WARDS vo wARDS io18), words of a general nature, o? of doubtful 
War. 358; 1 Con De 0.6. L. B. 513.—-AUS. izaport, evidence of is pro 


2 H. L. Cas abr. 


nsistent with ~ a a Bias con 


Gee tL Rei a 


1406 iv. —— ———., n@ question, 1408 
rs certain 


as to t to 
pablects whiae 9 the righ Hg evidence is 
pader a conveya which 


Bnoeator, the wevanoe by the & wufioency been 


1409 ii. ——- ——— }—Wh 
document is an ancient. one & ite m 
dou 6 rule applies that the acta 
of ite author may be gi 


(1887), » 4 4 Bom. QO. C. 189.—IND. 


Ris ees 
struction of ancient grants & 
ble as to the manner 

"granted has always 


ae 

| 

| 
—em, Joon a 
struction.—VINa Yak 
used, , 


usage 
ved in order to show w. 
they y Gcnerchiand, The construction of 
a deed is always for the ct., but in order 
to apply its erat ge evidence is in 
foots existing at th tb otthe execution. 
6 
ni Ne Ahceige a os tov eet Lp gent 
aituatio: en LOOMFIELD 
v. JOHNSTON (1868), I. BR. § eG L. 68.—~ 


ven in evidence 
TEWART & Co. 


-}—In the con- 


for 80 


Parr Il,—hirerrarration of Dumps anp Non-TzstaMENTaRy INSTRUMENTS. 381 . 


usage to exp lain i meaning.—A.-G. v. DART- 
MOUTH CoRPR. (1868), 48 L. T. #588. 

1418. —— ~——.]-—-There can be no doubt 
that contemporaneous usage may be resorted to for 
the ose of explaining any uncertainty or 

ambiguity in an ancient ered ; but then there 
must be a or Lg oath (VAUGHAN 
WILLIAMS, LORD) v. Nort 
EASTERN ee T1800] 1 Oh, 658. 68 L. J. Oh. 816 ; 
et T. 217 ; 15 T. L. R. ‘O47 48 Sol. Jo. 832, 

A.; on appeal, sub nom. Norra Eastern Ry. 
. ‘Hastinas A RD), [1900] A. 0.260, H. L. 


tations :-—Consd. Watcham v. East (Africa Protectorate 
Anon A. ©. 533, va earciee m’s Land Co. v. Table 
e, Board, (1b00) A 


mere Marine 93. Men Bro 

Peto, | ie Saat A.-G.. Tamworth D. C. 1901), 

85 T. 19 ‘ckersley ¥. i oe ton Oo. (1910), 
eee ; Hong Kong & Gas et v. 2. Gien 


1914), 
1444. —_—— 36 modern user.|—-Where a right of 
election is given by an old deed to any number of 
persons, usage is issible evidence as to its 
construction & meaning. In many cases a party 
undertakes to prove a custom from the time ot 
legal memory, the reign of Richard II., but that 
proof is generally established by evidence of acts 
done at a much later period (LORD KENYON, C.J.). 
—WITHNELL v. GaRTHAM (1795), 6 Term Rep. 
888 ; 1 Esp. sare rae ap R. 610. 


Aumplitions - —Men oY os v. ar ew ph I SE), 1 Bos. & 
P, 229; Blackest 2 wllzard 829 1; Wilkin- 
son v. Malin (18 32), 2 Cr. & ery gee © Monies 1837), 

Ad. Fell v.  Onanite Dands Official 








6 & El. 153; 

(1898), 2 Ch. 44. 

1415. ——.]—A.-G. v. Boston COoRPpPN. 
(1847), 1 De G. & Sm. 519; 63 E. R. 1175; 


previous proceedings (1845), 2 Holt, Hq. 107. 
1416. J—All ancient documents, 
where a question arises as to what passed by a 
particular grant, can be explained by modern 
usage (PARKE, B.).—BEAUFORT one) v. SWANSEA 
CoRPN. (1849), 3 Exch. 413; 12 L. T. O. S. 458 ; 
154 E. R. 905. 
ara s—Consd. Waterpark v. Fennell (1859) 








7H. 1. 


Hastings wo n. v. Ivall ee ar 19 Eq. 
558 ; Saltash pn’ era 188 oly 7 Q. B. D. 106; 
Devonshire v. P tinson (1887), 2 . 263. Refd. 


Re Alston’s Estate (1856), 28 L. T 337 + Sutton Har- 
bour Ey Ebrovenicne Co. ws PI pod Town Grdns. Florida, 
63 L. T. 773; The Abonema, The Hillerod, The 

The Albania, The Adiuitent , 11919] P. 41. Men 

v. fear (1858), 27 J. 


Penryn "Col a v. 





837: 
Holm (1877 L. T ft mere Lord cra? fi v. Yo 
N. B. Ry. »v. Fd ne (1887), 18 App. Cas. 544. ome 
1417. ——.]|—-WATERPARK (LORD) v. 


FENNELL, No. 1338, anie. 

141 ‘Where words general.|—-When 
a grant of remote antiquity contains general words 
the best exposition of such a grant is long usage 
under it (DALLAS, O.J.).—CHAD v. TILsED (1821), 
2 Brod. & Bing. 408 ; 5 Moore, 0. P. 185; 129 E.R. 


ie 
notations :—Oonsd. Healy v. Thorn (1870), 18 W. R. 1004. 
“Bett. Watcham v. East Africa Protectorate, [1919] A. C. 


vi If nothing to contrary.) — 
NEILL v. DEVONSHIRE (DUKB), No. 1046, ante. 

1420. ——— ———- If deed ambi ous.]—Wherever 
an old deed is ambiguous in its terms, modern 
user affords material aid in the elucidation of its 
meaning (WILLES, J.).—SImPson v. Dendy (1860), « 
8 0. B. N. 8S. 483; 6 Jur. N. 8S. 1197; 141 BE. R 
1233; affd. sub nom. DENDY v. SIMPSON (i861), 
q Jur. N.S. 1058, E 











x. Ch. 
Annotations —-Mentd. Berridge v. Ward (1861), 100. B.N.8. 





400: Tidswell v. Whitworth 


peel L. R. 2 C. 
‘Ry. v. City of London e 4 


Tax Comrs., Foti 











Gh ser , 

1421, .|—HEBBERT v. PUROCHAS, 
No. 1410, ante. 

1422, ——- ——- ——..]—-A.-G. v. DARTMOUTH 
Oorpn., No. 1412, ante. 

1423. ——_— -—_ —— Whether ambiguity latent 
or patent.|——-WaATCHAM v. East AFRICA PROTEC- 
TORATH, No. 928, ante. 

SUB-SECT. 9.—-EVIDENCE OF CUSTOM AND USAGE. 


See Oustom & Usaces, pp. 3 ef seq., ante. 


SuB-sSECT. 10.—DoOCUMENT IN FOREIGN 
LANGUAGR. 


; See CONFLICT OF LAWS, Vol. XI., p. 894, Nos. 678 
et seq. 

1424. Evidence admissible—Of translators— & 
ot aad ie ioe a Brazilian subject, executed in 
Brazil the Portuguese carat a power of 
attorney to a broker resident in Lendon to buy 
& sell shares. The broker accordingly sold certain 
shares of pltf. in deft. co., & they were registered 
in the names of the purchasers. Pitf. claimed a 
rectification of the register, on the ground that the 
sale was not authorised by the power of attorney. 
On the trial of a preliminary issue to determine 
whether the construction of the power of by Hnglish 
was to be governed by Brazilian or by aoa 
law :—Held: the intention of pitf. was to b 
ascertained by evidence of competent teaunlators 
& experts, including if necessary Brazilian lawyers, 
& if, according to such evidence, the intention 
appeared to be that the authority should be acted 
on in England, the extent of the authority, so far 
as transactions in Englnd were concerned, must 
be determined by English law.—OHATENAY v. 
on SUBMARIND TELEGRAPH Co., [1891] 

1Q. B. 79; 60 L. J. Q. B. 205, 63 L. T. 789; 
sub nom. Re BRAZILIAN SUBMARINE TELEGRAPH 


~1,0. A. 
Annotations :—Retd. W nae v, Dene 8.8. Co. (1905), 10 
- Western Counties Iy. v. Anderson 
v. Compafiia Naviera Sota 
y Aznar, [1920] 2K. B. ‘987. 


SuB-sEor. 11.—IN MATTERS PARTICULARLY 
RELATING TO CONTRACT. 


A. To show whether Document or Docwments cone 
stitute Contract. 

1425. Evidence admissible.|—Rocers v. Hap- 
LEY, No. 1193, ante. 

1426. ——,] — Kemp EMPSON v. Boye (1865), 8 
H. & O. 768; 34 L. J. Ex. 191; 11 Jur. N.S. 
882; 14 W. BR. 15; 159 E. R. 782. 

1427. | “Brown | v. Harcy (1729), 1 Barn. 
K. B. 321; 94 B. R. 218 

1428. —— Auctioneer’s minute of agreement, |— 
A written paper, delivered by the auctioneer to 
the bidder, to whom lands were let by auction, 
containing the descri: a ere of the lands, the term 
for which they were let to the bidder, & the rent 
payable, but not signed by the auctioneer or any 


of the parties, was held not to be such a minute 





whether the acts of tho es in | temporanea expositio."—Re PuRMa-'| on the ntor’s evidence, supported. | 
removing soil, which removal was not | NaNDas JEEW rANDAG a i. L. R. by the Treatitnony of third partion, 
prayet have taken place er than | 7 Bom. 108 touching alleged. 4 Geclarations tha 

863, ou. be called in ald of 4 — by | effect made by the anes ng after 
interp n of ambiguous words in Pi Sey to be an | ite _ execution.—Re peed W880), 
the lease of, 1154. There was no~‘ con- | absolute sale, will cod, parRorti a mtge., | 12 Ir. Jur. 196.—IR. 
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Sect. 4.—Admiasion of extrinsic evidence: Sub-sect. 
11, A. é& B.) 


of the agreement as was required to be stamped, 
dares to Probate & Legacy Duties Act, 1808 

. 149), nor such a writing as would exclude parol 
evidence.—RAMSBOTTOM v, RIDGE (1814), 
2M. & 8. 4384; 105 EB. R. 442. 


Annotations: . Hawkins v. Warre (1825), 3 B. & CO. 
690. Teta, Soa vw. Spottiswoode Teas) 3 %, & P. 435. 
Refd. Strother v. Barr (1828), 5 Bing, 186; Doe d. Marlow 

v. Wiggins (1843), 4 Q. B. 387; Whitford v. Tutin (1834), 


4 Moo. & 8 
1429. Letters.—Where letters are stated 
as the ment, no testimony aliunde is is- 
sible; otherwise, where stated as evidence of the 

ement only.—Birce v. BLETCHLEY (1821), 
6 Madd.17; 56 E.R. 995. 

1430. ——-.]—Deft. having ordered goods 
by letter which did not mention any time for ay- 
ment, pltfs. sent the goods & an invoice :—Held: 
evidence to show that the order was given on the 
terms of six months’ credit was admissible, the 
letter not being a valid contract within Stat. 


auds, 

The evidence here does not contradict the writing 
but it shows what the real contract was (ALDERSON, 
B.).—LocketTr v. NICKLIN (1848), 2 Exch. 98; 
19 L. J. Ex. 408; 154 E. R. 419. : 

481. .—A. having entered into a 
contract forthe supply of iron rails for Vera Cruz, 
applied to B. & Co., ship-owners & brokers, to 
procure vessels to carry it thither; whereupon B. 
& Co. on Nov. 19, wrote to A.: ‘‘ Wehereby engage 
to find tonnage for about 5,000 tons of rails to load 
at M. for Vera Cruz, subject to the following con- 
ditions, viz. 1,000 tons to be deliverrd at Vera Cruz 
in three months from this time, & 1,000 tons per 
month afterwards,’’ etc. After a long corre- 
spondence & several interviews as to the class of 
vessels to be chartered, & the flag, B. & Co. on 
Dec. 11, wrote A. as follows,—‘'‘ Our engagement 
to procure tonnage for Vera Cruz is the letter 
addressed to your Mr. B. on Nov. 19 & in accord- 
ance therewith, we are arranging to take up vessels 
for the first shipment of 1,000 tons. We cannot 
restrict ourselves to vessels of any particular flag 
or class, but will of course give a preference to 
neutral ships of high class.”” On Dec. 15, B. & Co. 
wrote to A. saying that they would prefer abandon- 
ing the contract altogether. & afterwards on the 
same day A. wrote: ‘We accept your offer 
of Nov. 19, last, coupled with the initialled offer 
of Nov. 18. Messrs. E. hold us to our contract, 
& therefore we must hold you to yours, & cannot 
consent to your abandoning it as intimated : ’’— 
Held: these letters did not constitute a complete 
contract. but that recourse must be had to parol 
evidence; &, consequently, it was properly left to 
ap kd to say whether or not a binding contract 
as a det in the declaration was to be inferred from 
the ole.— Botckow v. SEYMOUR (1864), 17 
C. B. N. 8.107; 144 H.R. 48. 

1432. ————.]—-When letters contain certain 
terms which may form the basis of a contract, it 
is necessary to ascertain from the letters whether 
the terms are finally arrived at, & if they are not, 
verbal evidence is admissible to show that a 
different contract has been entered into.—APPLEBY 
«. JOHNSON (1874), L. R. 8 C. P. 158; sub nom. 
JOHNSON v. APPLEBY, 438 L. J. O. P. 146; 80 
L. T. 261; 22 W. R. 515. 

433. J—A written document from which 
@ particular contract would, in ordinary cases, 
be implied, may be shown by parol to have been 
made under umstances which exclude such 
implication.— BARTLETT v. PARNELL (1836), 4 
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Ad. & El. 792; 2 Har. & W.16; 6 Nev. &M.K.B. 
200; 6L. J. K. B. 169; 111 E. R. 981. oT 

:—Refd. v. Tanqueray_ (1854), 15 C. B. 
Ae eeS ointae (858), HB. & Be 100, Menta. 

Manley v. Berkett, [1912] 2 K. B. $29. 

1434. Memorandum of sale.]—The general 
principle is quite true, that if there has been 4 
parol agreement, which is afterwards reduced into 
writing, that writing alone must be looked to to 
ascertain the terms of the contract; but the 
principle does not apply here; there was no 
evidence of any agreement by pltf. that the whole 
contract should be reduced into writing by deft. 
the contract is first concluded by parol, & after- 
wards the paper is drawn up, which appears to 
have been meant cgrettan | as @® memorandum of 
the transaction, or an informal receipt for the 
money, not as containing the terms of the contract 
itself (Lornp ABINGER, O©.B.).—ALLEN v. PINK 
(1888), 4 M. & W. 140; 1 Horn & H. 207; 7L. J. 
Ex. 206; 2 Jur. 895; 150 E. R. 1376. 

a wai :—Refd. Brumby v. Johnston (1862), 5 L. T. 


1485. ——- ——_.]|—PyM v. CAMPBELL, No. 1190, 
ante. 

1436. Invoice & receipt—Pretended sale.| 
-——Pltf. being in difficulties & fearing that some of 
his creditors would issue execution against his 
goods, agreed with deft., who was also a creditor, 
that there should be a pretended sale of them to 
him. For this purpose an invoice was made out 
& a receipt given to deft. for a sum therein stated 
to be the purchase-money, & possession of the goods 
was delivered to deft. Afterwards deft. sold the 

oods as his own, whereupon pltf. brought trover :— 
eld: pltf. was not precluded from showing that 
no payment was in fact made & that the trans- 
action was not a real, but a pretended sale.— 

Bowes v. Foster (1858), 2 H. & N. 779; 27 

I.. J. Ex. 262; 30 L. T. O. S. 306; 4 Jur. N.S. 

95; 6 W. R. 257; 157 EH. R. 322. 

Annotations :—Consd. Lee v. L. & Y. Ry. (1871), 6 Ch. App. 
527. Apid. Taylor v. Bowers (1876), 1 Q. B. D. 291. 
Mentd. Ashpitel v. Bryan (1863), 3 B. & S. 474. 

1437. Memorandum — & promissory note.| 
—A trader being indebted to various persons 
procured from A. an advance of £200 for which he 
verbally agreed to give a bill of sale of all his 
property if called upon to do so. On receiving the 
money he gave to A. a promissory note for £200, 
&® memorandum of agreement to assign some 
property expectant on the death of his wife’s 
father together with a policy of insurance, & also 
another memorandum of agreement to pay £10 
yearly as bonus. At a later period, on being 
requested, he executed a bill of sale of all his 
property to A. :—Held: evidence of the original 
verbal agreement was admissible, inasmuch as 
the subsequent written agreement did not contain 
& was not intended to contain the whole agreement 
between the parties.—Harris v. Rickert (1859), 
4H.&N.1; 28L. J. Ex.197; 32 L. T. O. S. 389; 


157 BE. R. 734. 

Annotations :-—Refd. Chapman v. Callis (1861), 7 Jur. N. 8. 
995. Mentd. Re Disputed Adjudication (1860), 3 L. T. 
632; Lindley v. y )» 17 OC. B. N.S. 578; Re 
Nurse, Ez p. Foxley (1868), 17 1. T. 623; He Holland, 
Gregg v. Holland, [1902] 2 Ch. 360. e 
1438. -]—WAKE v. HaRRop, No. 1192, ante. 
1439. .|—No doubt when the parties agreed 

to put the entire contract in writing, that writing 

alone is the contract. But to apply that well it 
must appear that they had so intended to put the 
entire contract into writing; & if it appears that 
they only did so as to part of it there is no reason 
why oral evidence may not be resorted to to show 
what the rest of the contract was (MARTIN, B.).— 
ALLAN v. SunpDius (1862), 1 H. & C. 123; 31 

















Part I[].—InrerPrREeTATION oF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 383 


L. J. Ex. 807; 6 L. T. 859; 10 W. R. 648; 1 
Mar. L. 0. 222; 158 E.R. 827. 

1440. eee evidence is admissible at 
all events, to show whether the minds of the parties 
ever were ad idem, & whether, in fact, they ever 
contracted at all.—MEYER v. BARNETT (1863), 
3 F. & F. 696, N. P. 

1441. ——— Agreement for loan.]—A co. had 
borrowed from a bank a sum of money, to be repaid 
with interest, & deposited a lease as security. 
Afterwards a document was drawn up by the co., 
stating that the lease had been deposited as security 
for the loan, without mentioning the interest. 
The bank refused to give up the deed until the 
whole of the interest as well as the loan had been 
repaid. In an action of detinue for the lease :-— 
Held: the written document was not conclusive 
against the bank as to the terms of the loan, & 
parol evidence was rightly admitted to show that 
the lease had been intended as security for the 
interest as well as the principal. PENTREGUINNY 
FuE.L Co. v. YOUNG (1866), 12 Jur. N.S. 56. 

1442. ——.]|—McCOoLLIN v. GILPIN, No. 
1196. ante. 

1443. Agreement for sale.|—-Upon a negoti- 
ation between pltf. & deft. for the sale of the 
fixtures, furniture, & goodwill of a business, the 
agreement for which was afterwards reduced into 
writing, a distinct & separate promise was made 
by deft., in consideration of pltf.’s signing the 
agreement, that he, deft., would settle an action 
then pending against pltf. at the suit of one C. :— 
Held: evidence of this prior oral agreement was 
admissible, notwithstanding the written agreement 
contained an authorisation to deft. to settle C.’s 
action out of the purchase-money. 

Evidence may be given of a prior or a contem- 
poraneous oral agreement which constitutes a 
condition upon which the performance of the 
written agreement is to depend (ByYLzEs, J.).— 
LINDLEY v. LAacgey (1864), 17 C. B. N. 8S. 578; 
5 New Rep. 51; 34 L. J.C. P.17; 11 L. T. 273; 
an N. 8S. 1103; 13 W. R. 80; 144 KE. R. 
Annotations :—Refd. Young v. Austen (1869), 38 L. J. C. P. 

233. Mentd. Newman v. Gatti (1907), 24 T. L. R. 18. 

1444. To show condition of document 
when signed. |—-A memorandum containing proposed 
terms for the sale of a ship having been drawn up 
by the vendors’ broker, but not. signed, was sent 
to the purchaser. He made certain interlineations 
in red ink altering the terms, & having signed the 
document, returned it to the vendors’ broker. 
The alterations were subsequently not acquiesced 
in by the vendors, & were shriek out, & further 
interlineations were made by the vendors. The 
vendor’s broker then signed the document & sub- 
mitted it to the purchaser, who assented to the 
terms of it as it then stood :—Held: notwith- 
standing the provisions of Stat. Frauds. parol 
evidence was admissible to show that the purchaser 
had so assented, inasmuch as there never had been 
a contract between the parties until such assent 
on his part; & the effect of the parol evidence 
was, therefore, not to vary a written contract, 
but merely to show what was the condition of the 
document when it became a contract between 
the parties.—STEWART v. EDDOWES, HUDSON v. 
STEWART (1874), L. R.9C. P. 311; 43 L. J. 0. P. 
204; 30 L. T. 333; sub nom. HUDSON v. STUART, 
STUART v. EDDOWEs, 22 W. RH. 534. 


Annotations :—Apld. Koenigsblatt v. Sweet, [1923] 2 Ch. 314. 
Refd. Dartford Union Grdns. v. Trickett (1888), 89 L. T. 


754. 
1445. To show writing does not contain 


whole contract.|—-A contract, which was not re- 




















into between pltf. & deft., & its terms had been 
reduced into writing; but the writing, by itself, 
did not form the complete contract :—Held: 
parol testimony was admissible to ot Y ecaceagy 
written evidence of the contract.—LOoIBL vw. 
STRAMPFER (1867), 16 L. T. 720. 

1446, -]—There is a class of case where 
deft. has been allowed to say: ‘‘ This document 
which you produce against me, showing my 
signature to it, does not express the real & true 
agreement which was entered into between us.” 
Cases there are in which a plea of this kind has 
been allowed, even atlaw. But itis to be observed 
that all these were cases of a deft. defendi 
himself. No angle instance has been produce 
in which a pltf. bringing forward a document on 
which he founds his right, has been allowed to 
say that the instrument which he himself produces 
to the ct. does not express the real agreement into 
which he has entered (Woop, V.-C.).—DRUIFF 
v. PARKER (LORD) (1868), L. R. 5 at 131; 387 
L. J. Ch. 241; 18 L. T. 46; 16 W. R. 557. 

1447. To show document not a contract.|— 
Where a document appears on the face of it to 
contain the terms of a written agreement, parol 
evidence is admissible to show that it was not 
intended to be an agreement, but was written for 
some other purpose, & the question whether this is 
so or not is for the jury. 

It is clear that a person who has signed a docu- 
ment may adduce evidence as to the time at which 
it was intended to operate (LINDLEY, J.).— 
OLEVER v. KIRKMAN (1875), 33 L. T. 672; 24 W. R. 
159 


1448. -|—An intimation in the written 
acceptance of a tender that a contract will be 
afterwards prepared, docs not prevent the parties 
from becoming bound to perform the terms in 
the tender & acceptance respectively mentioned, 
if the intention of the parties was thereby to enter 
into an agreement, & if the preparation of the 
contract was contemplated merely for the purpose 
of expressing the agreement already arrived at in 
formal language.—LEewis v. Brass (1877), 3 
Q. rk D. 667; 37 L. T. 738; 26 W. R. 152, 
C. A. 

Annotations :—Refd. Hawkesworth_ v. 

ae Ch. 335. Mentd. Wood v. Silcock (18 

Ue 

1449. ———.]—-PATTLE v. HORNIBROOK, No. 1197, 
ante. 

1450. ———.]—When parties have arrived at a 
definite written contract, the presumption is that 
the writing was intended to contain all the terms 
of the contract; but it is a presumption only, & 
either party may allege an antecedent express 
stipulation intended to continue in force with the 
written contract, & may contend that the written 
contract was not intended to include all the terms 
(LORD RusseLL OF KILLOWEN, C.J.).—GILLESPIE 
v. CHENEY, Eaaar & Oo., [1896] 2 Q. B. 59; 
65 L. J. Q. B. 552; 12 T. L. R. 274; 40 Sol. Jo. 
354; 1 Com. Cas. 373. 


Annotations :-—Mentd. Sumner, Permain v. Webb (1921) 
g1 L.. . X. B. 228; Manchester Liners v. Rea, [1922] 


Whether constituting a contract in futuro.|— 
See Sub-sect. 11, O., post. 

Whether constituting only collateral agreement.] 
—WSee Sub-sect. 11, G., post. 


B. To Connect Documents forming a Contract. 


Contracts within Statute of Frauds.|—See Con- 


TRACT, Vol. XII. | 
1451. Whether evidence admissible—-To identify 











Chaffey (1886), 55 
f4 32 W. It. 


quired by law to be in writing, had been entered | document referred to.]—When it is proposed to 


- ‘Sect 4,—-Admission of extrinsic evidence : Sub-sect. 
11, B., C. & D,] | 


prove the existence of a contract by several docu- 
ments it must appear on the face of the instrument 
signed by the party sought to be charged that 
erence is made another document & this 
omission cannot be supplied by verbal evidence. 
If, however, it appears bam the instrument itself 
that another document is referred to that docu- 
ment may be -identifled by verbal evidence 
(THEsIGER, L.J.).—Lona v. Mrmiar (1879), 4 
0. P. D. 450; 48 L. J. Q. B. 506; 41 L. T. 306; 
43 J.P. 797; 27 W. R. 720, 0. A. 
= So nD, 0 + Stadds 
Bidle v. Bond-Cabbell 


rv. T 
Mintott, (1912) 2 K..B 
(1914) 
), 117 L. T. $53: 


1452. ———- Evidence of surrounding circum- 

stances.|—HARMAN v. KicHarps, No. 1126, ante. 
1453. ——.]—-M. bought from T. & T., metal 
brokers, iron of a superior quality. T. & T. 
thereupon delivered certain delivery notes of 
.. W., & Co. to M., in the following form :—‘‘ We 
hold 100 tons No. 1 pig iron, deliverable, f.o.b. 
here, to the bearer of this document, only on 
presentation.—D., W., & Co.” M. sought to 
insist; as. t D., W., & Co., on delivery of 
the quality of iron he had bought of T. & T. & 
endeayoured by evidence to connect the two 
contracts, & show they referred to the same 
quality of iron :—Held: evidence for that purpose 
was admissible.—MACKENZI® v. DUNLOP (1856), 
8 Macq. 22; 28 L. T. 0.8. 318; 2 Jur. N.S. 957 ; 
4 W. KR. 816, H. L. 
1454. Memorandum of sale—Receipt of 
urehase-money.|—-Vendor & purchaser signed a 
ocument containing all terms necessary to con- 
stitute a contract for the purchase of land, except 
a description of the land itself. The vendor 
subsequently signed a receipt for a sum of money 

aid by the purchaser as paid on account of certain 

d expressly described. In an action by the 

purchaser for specific performance :—Held: parol 
evidence was ible to connect the two docu- 
ments.—-OLIVER v. Huntina (1890), 44 Ch. D. 
205; 59 L. J. Oh. 255; 62 L. T. 108; 88 W. R. 618. 
Annotations :—Reld. Freeman v. Freeman (1891), 7 T. L. R. 

431; Stokes v. Whicher, {1920} 1 Ch. 411. 

——— To connect lettefs to constitute acknowledg- 
ment in writing—Statute of Limitations.]—Sce 
LIMITATION OF ACTIONS. 





C. To show that Contract was Eaxeculory—Fscrow. 


4455. Evidence admissible.)—Pym v. CAMPBELL, 
No. 1190, anie. 

1456. ——.]—-Parol evidence is admissible to 
shaw that a written contract which has no date 
was not intended to operate from its delivery but 
from a future uncertain period. . 

It is true that this instrument contains a certain 
portion of the terms of the holding, & so far parol 
evidence is not ble to vary or control it, 

et it does not show the time from which the 
be was to commence. A written instrument 
does not necessarily operate from delivery: it is 
competent to a p y to show that.it was delivered 
as an escrow, & that, though it 29 a upon the 


face of it to be presently operative, it was in reality 
not intended to operate until the happening of a 


given event (Jmanvis, C.J.).—Davis v. JONES 


\ "DERDS AND UTHER INSTRUMENTS.” 


| (1866), 170. B. 625; 26L.3.0.P.91; 4W. RB. 


ee 


.prove that the drawer wrote his name on 


48; 189 BK, R. 1222. P 

Annotations :-—Refd. v, Campbell (1856), 6 B. & B. 870 ; 
Wallis ve. Littell (18 » 11 Oo. 8. N. 8. 465 -Lindley v. — 
Lacey 1864), 17 O. B. N. 8. 578; Clever v. Kirkman 
(1875), 33 L. T. 672. 


.]—Although, in general, the question 
whether a contract has been executed only as an 
escrow is for the jury, because it generally depends 
on facts proved by oral evidence, yet where the 
evidence is in writing, as where the contract, signed 
oy one party even after signature by the agent 
of the other, is sent inclosed in, or is accompanied 
by, a letter explaining that it is only signed on 
condition of something being done—as, for 
example, a counterpart being executed by the 
other party—the construction of such evidence 
is for the judge:—Held: such evidence was 
sufficient to show that the contract was signed 

& sent only as an escrow, to take effect after the 

condition was performed.—FuRNEsS v. MEEK 

(1857), 27 L. J. Ex. 34. 

Annotation :—Refd. Pattle v. Hornibrook, [1897] 1 Oh. 25. 
1458. RS ORE v. Lacry, No. 1443, ante. 
1459. .|—The rules cache’ Pet evidence 

have no avai in any inquiry in which the ct. has 

not got before it some ascertained paper beyond 
question binding & of full effect. Nor indeed are 
these rules pressed in the cts. either of law or 
equity beyond this mark. For if the written 
document is alleged to have been signed under 
condition that it should not operate except in 
certain events parol evidence has been admitted 
at law to prove such condition & the breach of it 

(Sir J. P. WILDE).—GUARDHOUSE v. BLACKBURN 

(1866), L. R.1 P. & D.109; 35L. J.P. &M. 116; 

14 L. T. 69; 12 Jur. N.S. 278; 14 W. BR. 463. 


Annotations :—Retd. Reffell v. Reffell (1866), L. R.1 P. & 
139; Fulton v. Andrew (1875), L. R. 7 H. L. 448 ; Garnett- 
Botfield v. Garnett-Botfield, (1901) P. 335. | Mentd. Harter 
wv. Harter (1873), L.R. 3 P. & D. 11; In the Goods of Boehm, 
[1891) P. 247; Collins v. Elstone, {1893] P. 1; Gregson 
v. Taylor, [1917] P. 256. 


1457, 











Ta -|—OLEVER v. KIRKMAN, No. 1447, 
ante. 
1461. Sale of goods.|—Defts. & T. were 





partners in a colliery, & in Oct., 1835, defts. signed 
an agreement with pltf., purporting to be made 
between defts. & T. of the one part, & pltf. of the 
other part, by which the parties of the first part 
agreed to sell to the pltf. a certain supply of coals 
from their couey for the term of three years, to 
commence from July 1, 1837, at a certain price ; 
the instrument also contained a stipulation by the 
parties of the first part, for a lease to pltfs. of a 
wharf. At the date of this agreement the parties 
were acting under a similar agreement, which was 
to expire on July 1, 1837, & was executed by 

. also; but T. never signed the agreement in 
question, & on being asked so to do, in July, 1837, 
refused. There was also evidence that pitf. had 
treated this agreement as not binding. In an 
action by pltf. against defts. on the agreement :— 
Held: it was a question for the jury, whether the 
parties intended the instrument to be binding 
only on the condition that T. should sign it.— 
LatcH v. WEDLAKH (1840), 11 Ad. & El 959 ; 
oa & Dav. 499; 9L. J. Q. B. 201; 113 E.R. 


Annotations :—Refd. Cumberlege +v. Lawson (1857), I 
C. B. N. S. 709; Coyte »v. ye rae 1874), 22 W. R. 5415 
Royal Albert Hall Corpn. v. Win (1891), 7T. L. R 


1462. ——— Bill of exchange.|—In an action by 
indorsee against acceptor of a* bill of exchange, - 
deft. under a traverse of the indorsement, 


the bill, 


& delivered it to nitf., upon condition of certain 





other bills being 

condition had not been 
INGESTRE (LORD) (1848), 12 
L.J.@.B. 71; 11 L. 7. 0. 8S. 200; 116 B. BR. 888. 


complied with.—BELIL v. 
Q. B. 817; 19 


Annotations :—Retfd. Law v. Parnell (1859), 7 C. B. N. 8. 

282; Dawson v. Isle, [1906] 1 Ch. 683. 

1463. -]—Plitfs. sued defts. on a 
promissory note made by deft. co. & indorsed at 
the request of pitfs. by deft. D. who was president 
of deft. co. e note was given in part st age 
of goods supplied by pltfs. to deft. co. eft. co. 

d not appear at the trial, but deft. D. he ae 
& set up an oral agreement made by with 
pltfis., contemporaneous with the promissory note, 
that he was not to be called upon to pay if the 
goods pups to deft. co. should be unequal to 
sample. e goods were retained by deft. co., 
but D. proved that they were unequal to sample :— 
Held: the oral agreement relied upon by D. not 
being an agreement suspending the coming into 
force of the contract contained in the promissory 
note, but being an agreement in defeasance of that 
contract, evidence in BUpEOrt of it was inadmissible, 
& therefore, D, was liable on the promissory note.— 
HircHines & CouLtHuRsr Co. v. NORTHERN 
LEATHER Co. oF AMERICA & Dovusiuxksss, [1914] 
3 K. B. 907; 88 L. J. K. B. 1819; 111 L. T. 1078; 
80 T. L. R. 688 ; 20 Com. Cas. 25. 

1464. ——— Hire of furnished house.]—Bnroap- 
woop t. LOZANO (1858), 1 F. & F. 180, N. P 

1465. Lease.]|—Where, by a written agree- 
ment, deft. agreed to assign to pltf. a farm with 
immediate possession, upon the same terms as 
he held of landlord, but at the time of the 
making of such agreement an oral agreement was 
entered into between pltf. & deft. that the written 
agreement should be void if the landlord refused 
to consent to the assignment. In an action for 
non-assignment :—Held: the oral agreement was 
admissible, as it was in analogy with the delivery 
of a deed as an escrow, & neither varied nor con- 
tradicted the writing, but suspended the com- 
mencement of the obligation. WALLIS v. LITTELI. 
(1861), 11 C. B. N. 8.869; 31 L. J. ©. P. 100; 
5 L. T. 489; 8 Jur. N. 8. 745; 10 W. R. 192; 
142 E. R. 840. 


Annotations :-—Ref 
Lindley v. Hace? 











ts ran GD. 1 0,20 
, e e e e > Te v. 
Crux (1869), L. R. 5 GC. P. 37; Johnson v. Appleby (1874), 
30 L. T. 261; Hite & Coulthurst Co. v. Northern 
Leather Co. of America & Doushkess, {1914] 3 EK. B. 907. 


1466. -}—PaTILE v. HORNIBROOK, 
No. 1197, ante. 


Delivery as escrow.]—Sce Part I., Sect. 5, sub- 
sect. 2, ante. 








D. To prove Consideration. 


Cases within the Statute of Frauds—Generally.] 
—See CoNTRACT, Vol. XII. - 
Guarantees.|—Sece, now, Mercantile Law 
Amendment Act, 1856 (c. 97), &, generally, 
GUARANTEE. 
Agreement for leases.|—See LanpLorp & 


ANT. 

1467. General rule.|—As a general rule evidence 
may be given to show that a deed in form voluntary 
was in truth for valuable consideration (CozENs- 
Harpy, L.J.).—-He HOLLAND, GREGG v. HOLLAND, 
[190212 Ch. 360; 71 L. J. Ch. 518; 86 L. T. 542; 











PART IIL. SECT. 4, SUB-SECT. 11.—D, ; & 


1468 i. To prove real Ke 
The statement of the consideration in a 
deed of con Goes not estop the 
parties agrocment 


veyance 1 rene 
from proving the real ae ~ 





s e 27 7. N.Z. 


ominal consider 
t | elated.}—Where a conveyance is made 


REPERTATION OF DEEDS AND Non-TustaMENTary INSTRUMENTS. $85 ~ 
‘given up to the drawer, & the" 


50 W. R. 576; 18 T. L. BR. 668; 46 Sol. Jo. 488 ; - 
9 Mans. 259. ©. A, 
Annotations :—Refd. Re Gillespie, Ex p. Knapman, The 
Er Mile Toats ‘eae 633 Mentd. ‘ocemuihens a 
» Peake (19113, 68 Sol Jon dol, " ; 
1468. To prove real consideration—Where no 
consideration expressed.|—A deed which professed 


to be a voluntary seneoment of part of a 
bankrupt’s property in favour of his wife & 
children, & which was made a short time before 
the bkpcy. was sustained, under the circumstances 
which were proved, dehors the deed. 

The evidence proves that this agreement was 
for valuable consideration. The valuable consider- 
ation may be shown by matter dehors the deed 
(KnicHt Bruce, V.-C.).—Potr v. TOoODHUNTER 
(1845), 2 Coll. 76; 5L. T. O. 8S. 1443; 9 Jur. 589; 
63 EH. R. 644. 

Annotation :—Refd. Re Holland, Gregg v. Holland, [1902] 

2 Ch. 360. 


1469. -]—The L. Ry. Co., being in 
want of money to complete an extension line, 
applied to the N. W. Ry. Co. for a loan of £40,000 
& it was agreed that the N. W. Ry. Oo. should lend 
the eaiart & have running powers over the lines 
of the L. Co. An agreement under seal was entered 
into, not referring to the loan :—Held: evidence 
of the advance of the £40,000 having been the 
consideration for the agreement was admissible.— 
LLANELLY Ry. & Dock Oo. v. Lonpon & NorTH 
WESTERN Ry. Co. (1873), 8 Ch. APP: 942; 42 
L. J. Ch. 884; 29 L. T. 357; 21 W. R. 889; 
L. JJ. 3 on appeal (1875), L. R. 7H. L. 650, H. L. 


Annotations :—Mentd. Levy v. Creighton (1874), 31L.T.13 
Cochrane v. Exchange Telegraph Co. (1896), 12 T. L. R. 
197; Re Lindrea, Lindrea v. Fletcher (1913), 109 L. T. 
623 ; Tenencue Corpn. v. Newbiggin-by-the-Sea U. D. OC. 
(1915), 80 J. P. 195. 

1470. Nominal consideration stated.|— 

A nominal consideration being expressed in a-~ 

deed does not prevent the admission of ‘evidence 

aliunde of the real consideration provided~such 
real consideration be not inconsistent "with the 
deed.—Re British & FOREIGN Cork Co., LEIF- 

CHILD’s OASE (1865), L. R. 1 Eq. 231; 13 L. T. 

267; 11 Jur. N.S. 941; 14 W. R. 22. 

Annotations :—Montd. Re Baglan Hall Colliery Co. (1870), 
6 Ch. ADD. 349, n.; He Britannia Permanent Benefit, Bldg. 
Soc. (1891), 65 L. T. 196; Re Wragg, [1897] 1 Ch. 796. 
1471. ——— Consideration expressed generally 

—‘‘ Divers good consideration.’’] — MILDMay’s 

CasHx (1582), 1 Co. Rep. 175 a; Jenk. 247; Oro. 

Eliz. 834; 76 E. R. 379. 

Annotations :—Refd. Bedell’s Case (1608), 7 Co. Rep. 40 a; 
Harpur’s Cage (1614), 11 Co. Rep. 23 a; Foster v. Foster 

1662), 1 Keb.'160; Goodtitle v. Petto (1734), 2 Stra. 934; 

Barge d (1745), 2 Stra. 1228; Clifford v. Turrell 











p. Pgs Peete 140; Mille 
Car. 397 ; tocliffe’s Case Met 1 
. Milburn v. Salkeld atlas al es, 673; 
i ach, Rowe v. Hoar (1813), 1 M. & 8. 304 
Peover v. Hassel (1861), 1 John. & H. 341; 

m N. 8. 7703 


Poole ». 


Whitcomb (1862), 12 OC. B. N. Britieh Ry, & 
Tra Pa ectric Co. v. O. R. 0. Co. & L. OC. C., [1922] 2 








————.]— Where a deed pur- 
orted to be made ‘in consideration of esteem 
or T. & for divers other good considerations ”’ 
evidence is admissible that it was made in con- 
sideration of an intended marriage with T. & it 
is admissible evidence of this fact, that the settlor, 





one. 


* 


in consideration of an’exchange of lands 
& $1, parol evidence is admissible to 
show that the transaction was not really 
bange & to show what it 


act 
ation | was.—CAMPBELL v. DOUGLAS (19185, 
37 Oo. W. R. 129 ° 54 8. ©. R. 28. e 


336 
Sect. 4.—Admiasion of extrinsic evidence: Sub-sect. 


the future husband, instructed his solr. to prepare 

the deed as a marriage settlement. & that after 

the deed was executed, & before the marriage, he 

spoke of it as such.—TUuLL v. PARLETT (1829), 
ood. & M. 472, N. P. 





Anncasion :—Refd. Holmes vy. Mitchell (1859), 7 C. B. N. 8. 
14738. ——— ‘* Natural love & affection.’’]— 
An assignment, by deed, stated to be in con- 


sideration of natural love & affection, is only 
tap facie evidence of fraud as against creditors ; 
when impeached by a third party on that ground, 
may be shown, by extrinsic evidence, to have been 
made for a valuable consideration.—GALE v. 
WILLiaMson (1841), 8 M. & W. 405; 10 L, J. Ex. 

446; 151 HE. R. 1096. 
Holland, de 


Annotations :—Folid. Re Holland, Grogg v. 
2 Ch. 360. Refd. Levy v. Creighton (1874), 31 L. T. 1. 


1474. —— -]—Where a voluntary 
settlement made in consideration of natural love 
& affection also or to have been made for 
divers other good & valuable considerations, the 
party clainting under the settlement against a 
subsequent mtgee. or purchaser must show that a 
valuable consideration had been given for the 
settlement.—KELSON v. KELSON (1853), 10 Hare, 
$85; 22 L. J. Oh. 745; 20 L. T. O. S. 2575; 17 
Jur. 129; 1W. R. 148; 68K. BR. 976. 
' 14765. -|—Where a settlement is 
expressed to be made in consideration of natural 
love & affection, & no other consideration is 
expressed in the deed, evidence is admissible to 

rove that valuable consideration was given for 

he settlement, but such evidence must be most 
conclusive in order to induce the c:. to uphold the 
settlement as against a subsequent mtgee. for 
value, even though the latter had notice of the 
settlement.—LEVY v. CREIGHTON (1874), 31 L. T. 
1; 22 W. BR. 605, L. JJ. ; 

ABWMIVA. WULIDIMUL GUVAL VAP GanuUu WILVIE u= 


pletion of an agreement that deft., on the com- 




















pletion of the purchase of certain property, should 


pay to,pltf. a sum of money, & that pitf. should 


he aS Oe PE TORR NS ee 










Deeps anp Orxer InsTRUMENTS. 


lend upon it a certain sum, not expressing to whom, 
evidence was admitted to show that the loan was 
to be to a ee bere & that the agreement was 
made on his behalf. ty Oe 

There is sufficient ambiguity in the agreement, 
as it is silent on that point, to admit the evidence 
(COLERIDGE, J.).—BOOKER v. SEDDON (1858), 1 
¥. & F. 196, N. P. 

1477. To prove payment of consideration.|— 
aaa” v. Reynaz (1660), 1 Keb. 12; 83 E. R. 


1478. J—R. v. LAINDON (INHABITANTS) 
(1799), 8 Term Rep. 379; 2 Bott. 6th ed. 402 ; 
101 BE. R. 1444. 

Annotations :—-Apld. R. v. Stoke-upon-Trent (1843), 5 Q. B. 
303. Refd. R. v. Lilangunnor ) 2B. & Ad. 616. 
Mentd. R. v. Eccleston (1802), 2 Kast, 298; R. v. Shinfield 
1811), 14 East, 541; He Bush, Zz p. Fussell (1837), 2 

eac. . 


1479. |—Although evidence is not ad- 
missible to show, contrary to the terms of a deed, 
that by a contract the consideration was not to be 
paid in money, as stated in the deed, but in goods, 
such evidence is admissible to show that, in point 
of fact, the consideration was so paid, & that goods 
were accepted in payment.—SMITH v. BATTAMS 
(1857), 26 L. J. Ex. 232. 

1480. ———.]—Since Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 3, though parol evidence 
may supply the consideration for a guarantee, it 
cannot be admitted to explain the promise.— 
HouLmMEs v. MiItrcHELL (1859), 7 C. B. N. S. 361; 
as J. O P. 801; 6 Jur. N. S. 73; 141 E.R. 
Annotations :-—Refd. North Staffordshire Ry. v. Peek (1860), 

E. B. & E. 986; Sheers v. Thimbleby (1897), 76 L. I. 709. 

1481. To prove additional consideration—If not 
contradictory of stated eye ware Ear Vv. 
BEAMONT (1556), 2 Dyer, 146 a; 73 E. R. 319. 


Annotations :—Refd. Bedell’s Case (1608), 7 Co. Rep. 40 a; 
Harpur’s Case (1614), 11 Co. ae 23 a; Foster v. Foster 
(1662), 1 Keb. 160 ; Homer v, Ashford & Ainsworth (1825), 
4L.J.0.8.C. P. 623; Clifford v. Turrell (1845), 14 L. J. Ch. 
390. Mentd. Brown’s Case (1594), 3 Co. Rep. 45 a; 
Fitzherbert’s Case (1595), 5 Co. Rep. 79 b. 


1482. |—A consideration which 
stands with the deed, & is not repugnant to it, 




















147 Consideration expressed | be proved by extrinsic evidence in a | Ind. App. 93; 4C. W. N. 485.— IND. 
generafily—Love & ection.}—Lessor | deed between solr. & client, but in such 1477 ix. .}—In an action for un- 
of pl#f. supported his title by a deed, | case the statement of an untrue con- | paid purchase-money, the acknowledg- 


in cénsideration of love & affection. 





th me party for a valuable con- 
aiders ion, & iu hed the first deed | 587.—CAN. 
as voluntary. tf. thon offered to 1477 v. 





prove a real consideration for tho first 
deed beyond what was expressed in 
it :—Zleld : such evidence was admis- 
gible.-—Dok d. LAWRENCHK v. STALKER 
(1848), 5 U~. Cc. R. 346.—CAN. 
ate i. > —_——., sre 
consideration may be proved, oO 
not expressed in a deed, & tharafore the 
rantee in a conveyance expressed to 
Be givon for love affection, but in 
ty given for valuable consideration, 
may give evidence dchurs the deed of 
such consideration.—LLEAHY vt. DANCER 
14771. To prove payment of considera- 
tion.] ~~ Where aethe deduced his title 
by soveral mesane conveyances from W. 
the ons of W., while the 
professed owner of the estate, that he 
nover paid anything for it, is properly 
admissl ble in evidence to show that the 
rocorded deed to W. was not made, as 
it purports to bo, for a valuable con- 
sideration.—Payaon wv. Good (1846), 
3 Kerr 272.—CAN. 
SMITH 


1477 ii, ——~.}--LINGLEY 0. 
(1869), 1 Han. 6 0.-—CAN, 

1477 tii. ——. MITH v. McCaALLUM 
(1874), 34 U. 0. 479.—OAN. 
1477 iv. ——~—.}~—-Consideration canno 


assessed 








band’s 


1477 vi. 





evidence of 


DEBY PERS 


sideration in the deed is fatal to it.— 
DUFFY v. MATHIESON & MCDONALD 
(1913), 13 EK, L. R. 73; 18 D. LL. 1 


-}—Deft.’s evidence that 
she bought certain land for horself & 
with her own money, & gave 
deed therefor to her husban 
any consideration to enable him to be 
for it & to vote, was given 
effect to as againat the d 
b a oe in Alth b 
corropora on points. oO 
the quit claim deed expressed a cane 
sideration of $100, deft. was at liberty 
ue anew rep was a pee ene | 
‘ TERN TRUST Co. vt. LANG, 


decd of Biuiproine Ge fie eae 3 “1 
88 0 ® pa ent oO 
consideration-money is nok eomnlieies 
payment.— CHOWDHRY 
Pp HAD v. CHOWDRY DOWLUT 
SINGH (1844), 6 W. 
nd. App: 347.—IND. 

1477 vii. ———.}—-LaLa HimmatT SAnal 
SINGH vt, LLEWHELLEN (1885), I. L. R. 
11 Calo. 486.—IND, ‘ an 

1477 viii. ——.}—A ot. may accept 

roof that, by a collateral sree uecuient 

tween vendor & purchaser, the 
censideration-money remained with 
chaser in his handa for the p 
under the conditions 


tweon them.—LaL CHAND v. INDARJIT 
(1900), I. L. R. 22 Al. 370; L. R. 27 


ment In the deed of conveyance of pay- 
ment of the purchase-money does not, 
the absence of the plea of estoppel, pre- 
clude pltf. from showing that the pur- 
chase-money had not in fact been peat 
although the dced be given in evidence 
by pltf. himself as proof of the fact of 

the sale & conveyance.—POTTS r. 

NIXON (1870), I. Rk. 5 C. L. 45.— IR. 

1477 x. -}—It is not competent 
to refer to communings previous to the 
date of a formal deed, in order to nega- 
tive the consideration expressed in it.-— 
STEWART v. STEWART (1842), 1 Bell, 
Sc. App. 796.—SCOT. 

_ 1481 i. To prove additional considera- 
tion—If not contradictory_of stated con- 
sideration.}—MaRsH v. HUNT (1884), 
9 A. R, 595.——OAN. 

1481 ii. —— .J—A decd was 
bel hare es to be made for a specific con- 
sideration, & no reference was made to 
the personal propery , the rubject of 
the action :—Held: it was epen to 
pltfs. to show that thoir agreement to 
cage eer for the consideration expressed 
the deed was conditional upon deft. 


uit claim 
without 





hus- 
although not 





R. 55; 3 Moo. 


transfe them the personal 
proper: ed.—NEWELL v. CAMP- 
BELL (1 08), 43 N. Ss. R, 11.—CAN. 


1481 iii. ——-———_—. }—_ NIXON v. HAMIL- 
O8e8 & Wal. $64.—IR. 

L el Fe to prove other consiaera- 
tion—-When a real consideration is 
expressed.}—An impeached dced cannot 
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may or averted. BEDBLL's OasE (1607), 7 Co. 
Rep. 40 a; 77 E. BR. 4 ceeeainial yu ice 


Aceh gl 
alke ld (175 Will Gg 
Beta Reid. gamgn’ Tae Von 3 Vent, $18; AG.» Patto 
Tl. ern. ; . 

Turrell (1845 I 14 L. J. Ch. 

Sanya v. Clifford ». ta 2 La ee ym. 1144. 
1483. ——— -J—CLARKSON v. HANWAY 

(1728), 2 P. Afar 20: 24 HE. R. 700. 
Annotations :-— Mansfield (1750), 1 Ves. Sen. 

379; Hawes v. w att 119) ie Eq. Cas. 263; Blach- 

fo rd v Christian (182 napp, 73. 

1484. .|-—A further consideration 
which is consistent with the consideration stated 
in a deed, may be proved in evidence.—CLIFFORD 
v. TURRELL (1845), 14 L. J. Ch. 890; 5 L. T. O. Ss. 
281; 9 Jur. 633, L. O. 

Anno tations :-—Consd. Keenan v. i mousy ete 
o6ae a Fold. ie Parustapie Ges 











» 10 L. 
joc. 188, 
th . wo (1908) A. 254 
d. eison Xelion Soe LW. B Bie 3 Re British & 
reign Cork Leif R. 1 Eq. 
331. Mentd. joviee. Berriige (i873), B Oh. App. 351. 
1485. |— TOWNEND v. TOKER (18686), 
1 Ch. App. 446; 35 L. J. Ch. 608; 14 L, T. 531; 
12 Jur. N.S. 477; 14 W. R. 806, UJI. 
‘Annotdtions :—Montd. Rosher ». Williams (1875), L. R. 20 
Eq. 210; Crossman v. R. (1886), 18 Q. B. D 
1486. What amounts to contradiction. 
-—Where any consideration is mentioned, as o 
love & affection only, if it is not said also & for 
other consideration you cannot enter into proof of 
any other: the reason is because it would be 
contrary to the deed (LoRD HARDWICKE, L.C.).— 
i. We 034. Monk (1748), 1 Ves. Sen. 1273; 27 
93 


Consd. Clifford v. Turrell (1845), 14 1 J. Ch. 
Gale v. Williamson me 8 M. & W. 405. 
c 


Refa. 
Huime Ae ee eer Rd 560; Kelson v. 
» R. 143 tchi ison v. Le Mann (1854), 


Mentd. Saran 
23 L. T. O. 8. oe British’ a chee ee Cork Co., Leif- 
child’s Case (i865)° L. R. 1 Eq. 

1487. 5Where the considera- 
tion is stated in a deed, any other consideration 
that does not contradict the instrument may be 
proved. Proof of a larger consideration than that 
stated does not contradict the instrument.— FRITH 
®. FritTH, [1906] A. C. 254; 75 1. J.P. C. 503 94 
L. T. 383; 54 W. R. 618 ; 22 T. L. BR, 388, P. C. 
sata Pe ales Prosperity v. Lloyds Bank (1923), 39 


1488. -]—The consideration expressed in 
the deed of conveyance was £28, but parol evidence 
was admitted to prove that £30 was the real 
consideration.—R. v. SCAMMONDEN (INHABITANTS) 
(1789), 3 Term Rep. 474; 2 Bott. 6th ed. 551; 


100 E. R. 685. 
Annotations :-—Folld. R iianguoner BOLD Seite 2 B. & "188 
pbk ‘Sb. 303. Reld R 0. 


616; Clifford v. ‘Turroll (1841) 
R. v. Stoke-upon-Trent (1843 

. v. Cot ham Ween 
Ez p. Morley Boe 


pera Ae ), 4 Bro.C. C. 5 

7 B. - 603 A Re Govett x Ligh, 

b Deac, eh. 50; Vonhollen v. Knowles pEaee): 21L.T. 0. 

370; Harris v. Rickett (1859), 4 H. & N. 1. 

1489. -|—The consideration, as stated in a 
conveyance, was £150 paid & an acceptance for 
£300 :—Held: the form of the deed was not con- 
clusive, & it was competent for the vendor to show 
that he had stipulated for a lien for the amount 
of the acceptance.—FRAIL v. ELiis (1852), 16 
Beav. 350; 22 L. J. Ch. 467; 20 L. T. O. S. 197; 
61 BE. R. 814. 

















Se emeateatemaamad 











TO ee EI en te nak nen ee es 


i dlferen by evidence of considera- 
Hoe ferent from those alleged in it.— 
Watr GROVE vane): 2 ee = Lef, 
601, 7509, 603.— 


other can 








]— Equity will not | those a 


ea pe S 7 to travel out o chapel a ae 46.— 
roof of an agreemen ra 
consideration leas valuable the 
ti & when a deed 

consideration, no 


J.—VOL. XVII. 


KHUsTACE 1888), ? Mol. 334.— IR. 


-J—~Semble: The ct. may 
{1 ook to other considerations bealdes 
| tated in 


the -——MYERS 0. 
uF ky (DUKE) (1844), 7 I. Eq. RH. 


———.] — Paral evidence is 
admissible to show that in an agrec- 
ment to pay an annuity thers was a 


1490. ———.]/—-By an agreement in writing G. 
agreed that Cahould : receive all the money 4 hat 
was then due, & which should become due to G. 
upon the winding-up of the Society, Y. paying 
to'G. out of such money the sum of £100. The 
consideration was stated to be ‘‘ In consideration 
of a sum of money this day paid, etc. :—Held: 
evidence was admissible to show that in addition 


‘1 to the consideration expressed there was another 


consideration, namely, that Y. should vote for 
the winding-up of the society.—Re BARNSTAPLE 
"oye ANNUITANT Sociery (1884), 50 L. T. 

1491. To disprove allegation of 
tion.|—-In an action on the follo iE guarantee : 
‘* In consideration of ae having this day advanced 
to our client, D., £750, secured by his warrant, of 
es payable on "Aug. 22, next, we hereby 
jointly & severally undertake to pa pay the same on 
default, etc. Dated June 20, 1840” : the declara- 
tion stated, that, in consideration that pltf. would 
on June 22, 1840, lend to one D. £750, on the 
security of a warrant of attorney, payable on 
Aug. 22, then next, & would forbear & give time 
to D. until Aug. 22, deft. promised, etc. :—Held: 
the instrument was sufficiently ambiguous to admit 
of evidence to show that the advance was not a 
past one, but was made simultaneously with the 
execution of the guarantee & that no amendment 
of the declaration was necessary.-~GOLDSHEDE v. 
SwANn (1847), 1 Exch. 154; 16 L. J. Ex. 284; 9 
L. T. 0. 8. 248; 154 BE. R. 65. 

—Refd. ease er raaor v. Margitson yA paet 

23; Stoe io v. Hoe. Ce ee 4 Q. olbourn v‘ 

Dawson ee 65 ; eon a Batohelor (1856), 

1H. & N. 255; Convio are (1862), 9 Jur. N. 8. 78 ; 

Bruner v. Moore, 1904) 1 oe a8. Me atd. Kdwards v. 

Jevons 1849 »80 B. 436; bridge v. Wade (1860), ie 

orlor p carpanten | Sure -27L. J 
food v. briestner 866), 4 H. & C. 681. 

1492, —-——.|—_A declaration: on guarantee 
stated that, in consideration that plife, at the 
request of dett., would sell & deliver certain goods, 
to wit, etc., hae B. & W. on certain credits, then 
agreed. upon oy & between pltfs., & B. & W., deft. 
then promise ltfis. to guarantee to them the 
price of the go to the amount of £200,” etc. :— 
Held: this was a good guarantee, the correspond- 
ence showing that it applied to future as well as 
to past credits.—COLBOURN v. DAwson (1851), 10 
C. B. 765; 20L. J.C. P. 1543 17L. T. O. 8S. 125; 
15 Jur. 680 ; 138 E. R. 302. 

1493. ———.]—-HOAD v. GRACE, No. 1319, ante. 

1494. To prove consideration in contracts in 
restraint of trade.|—Parol evidence of the con- 
sideration is admissible in regard to contracts in 
restraint of trade just as it is in regard to all other 
nee le contracts.—-OCOOPER v. SOUTHGATE (18904), 

.J.Q. B. 670; 10 BR. 552. 

gre To prove by whom consideration paid.|— 

An Tien assignment of a parish apprentice 


ast cacamede’ 


11 Q. B. 


stated that the new master, in consideration of 
£3 108. paid him by H., the old master, agreed to 
accept the 


i ae etc. :—Held : parol evidence 
was admissible to show that the money paid on the 
assignment of the apprentice was parish money.— 
R. vs LLANGUNNOR (INHABITANTS) (1831), 2 





consideration for the granting of the 
annuity different from that expressed 
in the agreement.—JAFAR ALI NIZAM 

Ali v. AHMED ALL IMamM HaIpDAR Bakar 
(1868), 5 Bom. A. C. 37.—-IND. 


roved.—— DROUGHT 1. | 


— Huku v. HIRALA 
ooeTeN. I. L. R. 3 Bom. 159-—iND- . 


= 
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cone Ad. 616; 9L. J. 0. 8. M. 0. 90; 109 H. R. 


A uno :—Montd. R. v. Billinghay (1886), 6 Ad. & El. 


E. Evidence of Matters Prior to Contract. 
(a) Parol. 

1496. raga ee inadmissible—Conversations. }|— 
CHRISTMAS v. CoRIaTMAS (1725), Cas. temp. King, 
20; 25 B. R. 199, L. 0. ° 
1 -]—Parol evidence not ad- 
missible to prove from conversations before & at 
the time of signing an agreement for a lease, that 
the intent of the panties was different from the 
memorandum, though the same was written b 
the lessee, & the words ‘“ clear of all taxes,’’ whic 
was the purport of the conversation, were ee 
in the memorandum.—RicH v. JACKSON (1794), 4 
Bro. O. O. 514; 29 E. R. 1017. 

Annotations :-—Oonsd. Ogilvie v. Foliambe (1817) 3 Mer. 53. 
Refd. Townshend v. 8 om (1801), 6 Ves. 328. 
1498, .]—If there are parol negotia- 

tions, which are afterwards reduced into writing, 

the writing must be looked to, as showing the 

final arrangement.— SINCLAIR v. STEVENSON (1824), 

1 0. & P. 582, N. P.; subsequent proceedings 

(1825),.2 Bing. B14,” 


meetone :—Mentd. Re Walsh, Ex p. King Bal Malbed 4 Jus 
610; Load v. Green cgse). 15 M. & W. 
: Ogle, (18 aes a Jur. 180; Burgess v. emanck (1872), 


a 


rae D 











1499, - ——— ~———.]—No weight is to be given to 
parol testimony which is contrary to the obvious 


“construction of written documents. 


I should not think it safe .o give any credit to a 
witness who should be called for the purpose of 
stating something that had passed in conversation 
inconsistent with the result of such documents 
(L6rnp COTTENHAM, O©.).—ATTWOOD v. SMALL 
1888), 6 Ol. & Fin. 282 +; 2 Jur. 226, 246; 7 E.R. 

84, H. L.: previous roceedings, sub nom. SMALL 
v. ATTWOOD 1882), You. 407. 

Ba pep ed entd. weal barn : Reap iirs (1883) ¢ Coop. 
ugh. 270; Lavell v. 36), 


ae 3 “Bea. 
Ca 


relan mrs 
pladden RL 
> Reynell v. Sprye (1849), 8 are 222 Bodenkern 
852), 2 De G. M. & Gcokell Tay lor 
Beav. 103; Morrell ». Wootten (1852) 
A.-G, 0. Cheaterfield (1854), 18 Beav. bog: 
eee. © H. L. Cas. 185; Smith ». 


Marshall » 


Eq. 4 485: Other 
Shedden "*& Shedden vw. A. “G. & 


em ee A 





ee eh le etre natn wee ge et 





14961. Evidence inadmtsaitble—Conver- 


eer of defts., hfe enect 


a a station house & gro repre- wnitten anaes of 

* —~ ae the. station would be Bel racter, anything 

advantageous both. The deed of | to it. as 

R Be ovided thet the as giles “z mediately afterw. 
tain on the lands a station for the 


ithe ation was erected on the land in 
taining this proviso 
not at the point represented hoa 9+ 


wee eee eee 


dots ene one ds they were ‘bound to do 


whieh called for the erection 


station house on the Tada without | LTp 
any ee point.— 


OHLIEHAUF v, CAN 
Oo, (1881), 28 Gr. 236. —CAN. 


an ambiguous cha: 


ch passed 
es prior thereto & leading i 





{ 
| 
well aa anything concurren | 
therewith & the Biowthe the parties im- | 
cpp ma go Patras oe 
—SCHEL e. e¢. MoCaLu VANN. 


1406 lil. ——- ——,.] — Evidence i: 


-Dawps-axp Oram Tuwratinewis. 


‘681: Torrance v. Bolton 


gan 41 L. J. Ch, 648; Weiwe. 
Wardle (1874), L. a a dk BY EE Pag smattg South Grant 


Co. Goy a2. T. 238 ; petits =e de ase 


W. pence ce 0 80) § Dr 
Cas. 1 v. Hurd 188i), 20 Oh. 
Selling (1888), 48 Le T. 216; Burstall v porta (1884), 


1500. —— ——.]—-When, after a parol contract, 
before the parties separate, one asks that he may 
have a note of it, & the other writes out a note or 
memorandum of it, which Aba age ter tahes to contain the 
contract, & does contain all the essential elements 
of it, the latter must be taken to contain the terms 
of the contract, & the previous parol contract 
cannot be referred to.—BROMLEY v. JOHNSON 
(1862), 10 W. R. 808. 

1501. ——.|—To allow a previous conver- 
sation to affect the is really to allow parol 
evidence to be given to alter the effect of the 
contract. The contract must be judged of & 
determined by the writing if there be one, & by 
nothing else, & the heads of damage are to be 
determined from the contract itself, & not from 
preceding conversations about which ‘there may be 
@ dispute (POLLOCK, O.B.).—BRADY v. OASTLER 
(1864), 8H. & 0.112; 83L. J. Ex. 800; 11 L. T. 
681; 11 hake S. 22 ; 159 EH. R. 469. 





Annotations :— Oey. Vane (1868), L a - Q. B. 272. 
Mentd. eee 0. ly (1864), 5 New Rep. 
1502. -]—The general rule “ot law is, 








that where a contract has been reduced into 
writing, the written document alone is the con- 
tract, &, therefore, where P. d in writing to 
engage E. to play a certain part in a drama ‘' during 
the run of the piece ’’ :—Held : parol evidence was 
not admissible to show that in conversations that 
took place before the contract was reduced into 
writing, it was guaranteed by deft. that the run of 
the piece should last for at least eight weeks, there 
being no such proviso in the written fereument: — 
EMERY v. PARRY (1867), 17 L. T. 152 
1503. ——.|—You cannot for the purpose 
of construing an agreement or explaining it, give 
in evidence what the parties intended when the 
result of the n ss plernguier is that the agreement 
has been reduced into writing. You cannot give. 
in evidence what has passed during the negotia- 
tions for the purpose of putting a construction on 
the agreement (MELLISH, L.J.)—LONDON CORPN. 
a Bigg iad LONDON CORPN. v. METROPOLITAN Ry. 
METROPOLITAN Ry. Oo. v. LONDON CORPN. 
(1872), 26 L. T. 86, L. JJ. 











on — ———.]— EVANS v. RoE, No. 1163, 
an 

1505, —— ——.|—-McCLEAN v. KENNARD, ae 
1164, ante. 

1506. -]—In a suit against one of five; 


joint & several phate to recover the amount 
| Soke. ios it a da that pltf. had without 
efts knowledge consent, released another o. 
the sureties ** from all debts due by him to the bani 


ee te eee ee er, Lent eerie: _— 








show what took place between the parties 
pice to the ma of the contract was 

eld eee ~_GRIEVE MoCLory, 
Domx LUMBER 00., LTD., att 
| 2 Ww. W. R. 1282.—CAN 


Parcs 
of the 


A SOUTHERN Ry. 

——— Representations.) — Where 
the covenants in a deed ae silent as to 
the aor of oases oF A ar bp ss 
on pro ¥ convey ereby, the 
that in advertisement tor the sale . 


between an 
of on property it was stated vous 


© pure 
to @ decree*for their removal: for any 
—_ Se Goa dee ee 


m™m ‘SULLIV 
v. CLUXTON (1879), 26 Gr. 61 2-~ CAN. 


ee et I ss 












high, date’ :—Held: the legal effect of the 
ies could not be modified by evidence of verbal 
Miations prior to the release for the purpose of 
er an to reserve rights against 

Breties.—. ANTILE BANK OF SYDNEY v. 

Dn, (1808) A.C. 317; 573. P. 741; OT. LR. 
| 1 RB. 371, P. C. 

2h. oo) comm v. ARMSTRONG & 
_-« (1896), 12 T. L. R. 167, 0. A. 
/ 1808. ———- ———.]—Re DuNOAN & Pryce, [1913] 
W.N. 117, D. CO. 

1509. Parol agreement.]|—Pltf., in answer 
0 an application on ; shares allotted to 
1im in a co. provisionally registered for making a 
‘ailway, the prospectus of which stated, that the 
sapital of the co. was to be £700,000; that there 
vere to be 35,000 shares of £20 each; & that all 
she shares had been allotted. He paid a deposit 
on his shares, & executed the subscription contract, 
which deed, after setting forth the intended railway, 
tated that the co. was to have a capital not exceed- 
ng £700,000, & it authorised the directors to apply 
ihe deposits for the purpose of the unde A 
o indemnify themselves. the shares were not, 
n fact, allotted, nor was there any likelihood that 
they ever would be allotted. The co., after in- 
*urring at preliminary expenses, were unable 
2 comply with the Standing Ords. of the House 
if Commons, & leave to bring in a bill to carry out 
ihe scheme was refused. Pitf. brought assumpsit 
or money had & received against a director, to 
recover back his deposit. On the trial, the judge 
old the jury that the scheme ha ailed, pitf. 
vas entitled to recover back his whole deposit, 
8 he had subscribed to & executed the subscription 
ontract in an association in which the capital was 
© be £700,000, & the number of shares 35,000, all 
M which it was said had been allotted; & it had 
“uned out that the whole number of shares had 

..er been subscribed for, & therefore that the 

Amittee were not authorised to go to Parliament 

Ntf.’s expense. He added that pltf.’s execution 
xe deed had no material effect on his right to 


er, a8 the deed was applicable only to a scheme 
ich 35,000 shares had been allotted :—Held: 


Kn 












ed which merely stated that the capital was 
reo exceed £700,000, must be read by itself, & 
“with reference to the previous parol contract 
‘ween the parties; & by executing it pltf. had 
shorised the directors to apply his deposit for 
, ha pa of the undertaking set forth in the 
-d.— Watts v. SALTER (1850), 10 C. B. 4773 20 
wv» OG P. 43; 138 BE. R. 190, Ex. Ch. 
lwnotation :— é ‘ 
ae a Menta Aldham & Bardsley v. Brown (1857), 
1510. ——— -]—An agreement to grant a 
2ase had been executed by the lessor & lessee, in 
"hich it was stipulated that the lease should be 
ranted ‘so far as the lessor can grant the same.” 
“he allegations in the bill filed by the lessee were to 
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the effect that the agreement was that the lessor 
should grant a lease in more ample terms than 
those which by the written agreement he had 
engaged to do :—Held: the lease could not set up 
the parol agreement against the written one.— 
LONDONDERRY (MARCHIONESS) v. BAKER (1860), 3 


L. T. 546 3; subsequent proceedings (1861), 8 De G. F. 
& J. 701, L. JJ. nee 7 
15 .]|—Evidence to show not that 


an agreement in writing was a mere blind & never 
intended to have any operation at all, but that it 
was only to have a partial operation :—Held: 
inadmissible, as in effect altering py vero the 
terms of the written agreement.—FENWICK v. 
BRINKWORTH (1860), 2 F. & F. 86, N. P. 

1512. -|—Pltf., on June 26, verbally 
agreed to purchase of deft. a smack load of herrings 
then on its way from A. to L., at 32s. 6d. per mace, 
to be delivered on the following day, & paid deft. 
£20 as earnest to bind the bargain. Deft. after- 
wards expressing a wish to have an agreement 
written out, pitf. said, ‘‘ I’ll write a bit of a note to 
specify I’ve bought the fish,’’ & thereupon he wrote 
& gave deft. the following memorandum: ‘ L., 
June 26, 1861. This is to agra that I, R. B., 
bought of B. J., all the fish in the smack Hliza 
Jane, now on her way from A., the fish to be in 
good condition, at the price of 32%. 6d. per mace.” 
The smack not arriving & the fish not being de- 
livered on June 27, plitf. subsequently declined to 
take them, & brought an action for breach of the 

arol contract to deliver on June 27. Deft. 
enied any contract to deliver on that day, & 
relied on the written memorandum :—Held; the 
memorandum was to be taken as evidence of the 
aa aa a v. JOHNSTON (1862), 5 L. T. 

1518. -|—Where a written contract 
has been executed, containing all the terms agreed 
upon between the parties, a previous parol promise 
relating to the same subject-matter is invalid. 
Deft. let a house & furniture to pltf. by a written 
agreement; evidence of a previous parol promise 
by deft. to put in more furniture was tendered at 
the trial & rejected :—Held: the rejection was 
right. —ANGELL tv. DUKE (1875), L. R. 10 Q. B. 
174; 44 L. J. Q. B. 78; 32 L. T. 320; 39 J. P. 
677: 23 W. R. 548. 

















Annotations :-—Consd. Carter v. Salmon (1880), 43 L. T. 490; 
Buratal v. Bianchi (1891), 65 L. T. ; De La e Vv. 
Guildford, (1901) 2 K 15; Braithwaite v. Forcign 


Hardwood Co. (1905), 92 L. T. 637 . Lee v. Colyer 
(1879), Bitt. Prac. Cas. 80; Boston v. Boston, [1904] 1 
. B,'124. Mentd. Re Banks, Weldon v. Banks (1912), 

56 Sol. Jo. 362. 

1514. |—Where land is sold by 
auction with a warranty that it answers a certain 
description, & a conveyance is afterwards executed 
which contains no covenant corresponding to the 
warranty, no action can be brought upon the 


warranty. 











1509 i. ———  Parol agreement.}—Pitt. 1509 
‘nght to restrain deft. rea 
1 on lands demirsed to him 
q to the covenants in a lease -— 
_-°, evidence of a parol 
teow o. Mourn ines R. 
2 v. ILLAN 1 e rf 
_o=—~CAN, ¢ ee 


“Tl cattta bo saat erareleraence ° 
= res has made 
23, 9n "he outering into of @ contract | contract, & that it door 
aanty, as it would be all the | Fea! agreement between the» 
ary, add to, or subtract the | 416.—N.z, © 


ORTHEY ° 
acTrunING Oo, v. SacunD 900), 
OL. 7. 1113 81 0. abe i 


iii, ——- ———-,]}—_ Held: whatever 
might have been the 
agreement, the lease pu 


legal operation..—- BELL ___v. 
(1 41), 2 Jebb. & 8. 629.— IR. 
1509 iv. ——- ——.}—A writtd&n 


had executed a deed of sale fixed | t 
property & the document was silent as | 


to the payment of costs of transfer, evi- 
dence of a poe parol agreenrent by the 
pure r to pay such costs was not 
admitted..—AYMARD ¥v. WEBATER (1909), 
T. P. D. 123.—S. AF. 
vr. Evidence admissible—Whenamount- 
ing to a condition precedent.)-—- Where 
there is a written contract complete 
t given | on the face of it, parol evidence cannot 
be admitted to contradict or vary ite 
terma, but parol evidence may be 
given of a prior or contemporaneous 
oral t inco t with 
‘—~ | the terms of what has been reduced to 
writing, or of a separate oral agreement 
constituting a condition precedent to 
the coming into ss ple of the con- | 
ract.—-CLARK v. MULLER (1914), 36 
N. L. R. 18.8. AF. ‘ : 
Zz 


revious parol 
an end to ite 
NANGLE 
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that nothing therein contained should give A. a 
right to any easement which did not belong to the 
premises agreed to be demised as they then 
existed, nor to any right of light & air derived 
from over the houses opposite, which belonged to 
. the lessors. The lease subsequently granted was 
of the land, together with the house erected thereon, 
& all lights, easements, & appurtenances thereto 
peonging in accordance with the scheduled form : 
—Held: the grant a the lease of lights & ease- 
ments was controlled by the antecedent agree- 
ment, which was to be read as part of the lease.— 
SALAMAN v. GLOVER (1875), L. R. 20 Eq. 444; 
44 L. J. Oh. 551; 82 L. T. 792; 23 W. R. 722. 
1528. ——— Settlement—Previous articles of.}|— 
Articles previous to settlement cannot in general 
be read to construe the settlement, unless the bill 
is brought to rectify the settlement, or the settle- 
ment refers to them.~—PRITCHARD v. QUINCHANT, 


JENKINS UV. QUINOHANT (1752), Amb. 147; 27 
E.R, 95, L. OC. 
Annitations :-—Refd. Dick. 295 ; 


Thomas v, Davis ine). Die kc ei Monta Milligan v 
Mitchell (1835), 4 et Ch BL. ar 

1529. Letters.|—-A conveyance, referring 
to letters of a preceding treaty, but not specifying 
what letters, is too uncertain to incorporate the 
letters, & make them part of the final contract. 
Such letters cannot be used in evidence, to explain 
the contract, by showing what was intended to be 
part of the sale & purchase, although not expressed 
in the conveyance.—Hueuiis & HAMILTON vw. 
GORDON (1819), 1 Bli. 287; 4 E. R. 109. 

1530. .|—If the terms of a contract 
are propos & accepted by letters, but are after- 
_.wards varied by the contract as drawn up, the 
‘construction of the contract cannot be affected 
by the letters.— FARQUHARSON v. BArsTow (1829), 
4 Bli. N. S. 560; 65 E.R. 199. 

1581. ———- —-—.]—Dimus v. Fou.Kes (1838), 
2 Jur. 180. a 











1582. ——— ———.]—HaLHEAD v. Youna, No. 
1219, ante. 

es ——- ——,|—INGLIS v. BUTTERY, No. 706, 
annie. 


15384. ——  —— & telegrams.j—Letters & 
telegrams between the parties prior to the execu- 
tion of the charterparty are not admissible in 
evidence to explain the contract on the ground of 
ras rae hatter Nira, [1892] P. 411; 62 L. J. P. 
12; 69 L. T. 56; 7 Asp. M. L. OC. 824; 1 R. 
_ 640, D. O. 

‘ndn eerie * i * § 

Erinoiations Mentd. Akt. Helios ». Ekman (1897) 16 


Brenda S.S. Oo. v. Green (1900), 69 L. J. Q. B 
; Palgrave, Brown v. 8S. Turid, [1922] 1 A. C. soy 
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purpose of rendering the prison more commodious 
or safe :—RHeld: 


the conveyance having, been 

executed, the minutes of the onside: “tee of the 
ustices were inadmissible as evidence ae | 

he purpose for which the land & the houses 

been bought.—Prison Comrs. v. MIDDLESEX 
CLERK OF THE Prace (1882), 9 Q. B. D. 506; &1 
L. J. Q. B. 488; 46 L. T. 861; 46 J. P. 740, 0. A. 
1586. ——— Draft assignment — Of book debt.|— 
Where the unregistered assignment of a book debt 
contained covenants onerous to some of the 
assignors & a subsequent registered assignment 





omitted the same :—Held: the second assignment 


being in substitution for the first, the covenants 
were no longer enforceable. ; 

The drafts cannot properly be received in. 
evidence to alter its language, still less to explain 
or assist in the interpretation of the deed as finally 
executed (per CuR.).—NaATIONAL BANK OF AUS- 


TRALASIA v. FPatKincHAM & Sons, [1902] A. 0. 


585; 71L.3.P.0.105; 87L.T.90; 18T.L. R. 

1537, Prospectus of company.]——-Where a 
policy of life assurance is expressed to be issued - 
subject to the deed of settlement of the co. & its 
bye-laws, & by the constitution of the co. power is 

ven in a prescribed manner to alter the bye-laws 
rom time to time, & no reference is madé in the 
policy to prospectuses issued by the co., the policy 
constitutes the whole contract, & the ct. cannot, 
for the purpose of construing the contract, refer 
to the prospectuses.—BRITISH EQUITABLE ASSUR- 
ANCE Oo., Lrp. v. Barmy, [1906] A. C. 35; 75 
L. J. Ch. 73; 94 L. Ih 1; 22 T. L. R. 152; 13 
Mans. 18, H. L.; revag. S. C. sub nom. BAILY v. 
nord eee ASSURANCE Co., [1904] 1 Ch. 
Annotations :—Mentd. British Murac cee v. Alperton 


Rubber Oo., (1915) 2 Ch. 186; Kulistrim v. Bally- 
mace Oo-op... ricultural & Dairy Soc., [1919] A. b, 


1588. ——— Initialed deleted words in the con- 
tract.|—INGLIs v. BurrerRy, No. 706, ante. 

1539. To show that several matters part of one 
transaction—Letters not inconsistent with bond— 
Admissible.}—A. borrowed from B. £200, & gave 
as security a bond for £400, conditioned for the 
payment to B. of an annuity & all additional . 
premiums of insurance that might be necessary. 
A. also gave a warrant of attorney to secure the 
£200, & B. insured A.’s life for £200. Some letters 
previous to the bond were tendered as evidence 
that all these matters formed part of the trans- 
action for securing the £200 & interest :—Held: 
these letters might be looked at, not being in- 
consistent with the bond.—GoTLIEB v. ORANCH 
(1853). 17 Jur. 686 ; on appeal, sub nom. GOTTLIEB 
v. ORANOH, 4 De G. M. & G. 440, L. JJ 








Minutes of proceedings.|—An action 


ex Annotations :—Mentd. Drysdale v. Piggott 
rag ee , yeen brought to try whether the reversion G. M. 


& G. 546; Freme v. Brade (1858), 
urtenay v. Wright (1860), 2 Giff. 337; Knox v. 


(1856), 8 De 
De G. & J. 


: 582; Co ) 
ouses was in the Prison Comrs. or the T 1870), L. R. 9 Hq. 155; Preston v, Neele (1879), 
arse be t. proposed to he hac avar th pe 12 Ch. b. 180. ‘ ete _ : ee 
that roceedings of the justices in order To show contract executory.|—See Sub-sect. 11, 

to show that ¥ te land had been bought for the | C., ante. me 








1520 i. ——— Lelté 
' Srnwart (1842), 1 Be 
scoT. N 


8.]—STEWART v. | priorcontract or cover partoftheground | May 9. Pitf. subsequently,-in the 

786.— | only.—TiczHURST tc. MOORE (1907), present action, for 
7S. R. N.S. W. 202; 24N,8.W.W.N. | non-completion of & defecta the 

e. Evidence 37.—AUS, finishing of the houses. The deed from 
instrument not final & eae Where formal the deft. contained no covenants 
—~— Where a prel .——— ———.} The deft., an assignee covering the matters complained of :—~- 
followed by the execution % contract is | for creditors, with pitt, to | Held: pltf. was entitled to recover 
ent & on the co : formal | ex five ho then in course | on the o contract. ntract 

latter document it is not clew&ction of the of e n, for lands of pitf. | to perform work or to do things for the 
the final & sole Ar that it By the contract, of Mar. 24, the houses | other con! perty on a sale of 
the parties, the ct. must take | between {| were to be oo May 30, | lands, at a period after the time fixed 
sideration the p cominto : ouses on Q. y the same contract for the execu- 
o> avanein hether the latter Yo onder ezchanged otween the "partie by bases d pee 2 eed ibn in the 

to © Ww. veyance, doce n 
ment was intended to supersed\instru- 24, but as a matter of fact oon —Smith ¢. TENNANT (1890), 
; ie were executed & exchanged AoA 20 O. R. 180.-—-GAN. 


* wie Fe 3 
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F. Evidenos of Matters Subsequent to Contract. 

1540. Kividence DP ror ras —BALFOUR v. 
WELLAND, No. 1890, ; 

1541. __——.] —Where a party entered his horse 
for a sweepstakes, towards which he paid £30, but 
did not sign the written agreement prescribing the 
terms upon which the race was to be run, & which 
had been signed by the other subscribers, in an 
action brought by him against the stakeholder — 
Held: he could not, in order to recover the sweep- 
stakes, go into verbal evidence of a subsequent 
variance in the written agreement, nor entitle 
himself to the amount of his subscription by mere 

roof of the payment, until the written agreement 
fad been given in evidence.—DAyY v. CANNING 
(1827),5L. J. 0.8. K. B. 2381. 

1542. ——— Documentary — Letters.] — Defts., 
being solrs. to the assignees of a bkpt. wrote to 
pltf.’s solr., saying ‘‘In consideration of pltf.’s 
consenting to the sale we hereby, on be of the 
assignees, consent that the net proceeds shall be 
paid to pltf.”? This offer was accepted & the goods 
were sold, but the net proceeds were not paid over. 
The letter was written by the authority of the 
trade assignee, but not known to nor ratified by 
the official assignee. Other subsequent letters 
were in evidence :—Held : subsequent letters were 
not admissible to aid in construing the contract 
in the first letter.—LEwis v. NICHOLSON (1852), 18 





Q. B. 603; 21L. J. Q.B.811; 19 L. T. 0. 8. 122; 

16 Jur. 1041; 118 B. R. 190. 

4 — ° T ° ry ° e 
LO LE TO ON ae 
SOB Tee AB Live Gree eke ae ia eee 

49; Randell v. Trimen (1866) is GB. Vee. Cherry v, 


a (1 6 Moo. P.O. C. N.S. 
oyal Hall Corpn. v. Winchilsea (1891), 7 

T. L. R. 862; ank of Hngland, (1903) A. O. 

114; Yonge v. Tonybee, {1910} 1 KE. B. 315. 

1543. Lease drafted in pursuance of 
written agreement.|—A draft lease was prepared 
at lessor, in pursuance of a written contract, 
which was not objected to by the lessee, who 
afterwards refused to complete:—Held: the 
draft lease could not be used for the purpose of 
controlling or explaining the contract itself.— 
Haywoop v. Oops (1858), 25 Beav. 140; 27 L. J. 
Ch. 468; 31 L. T. O. S. 48; 4 Jur. N. 8S. 227; 
6 W. R. 804; 58 BH. R. 589. 








1544, ——— Parol—Agreement between parties. |-— 
a v. De La Torre (1795), cited 12 Hast, at 
p. e 


Annotations :—Refd. White v. Parkin (1810), 12 East, 578; 
Thompson v. Brown (1817) 7 Taunt. 656. Moentd. Nash 
v. Armstrong (1861), 10 0. B. N. 8. 259. 

1545. ——— Declaration by party.]|—Doxr d. 

NORTON v. WEBSTER, No. 1521, ante. 

1546. -]—The construction of a 
contract cannot be affected by the declarations of 
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1640 1. Evidence tnadmissible.J—Sem- 
ble: evidence of what took place after 
the execution of a document is not 
admissible on the question of Ita con- 
struction.—Visasangi, Sons & Co. v. 
SHAPURJI BuRJORJI (1912), I. L. QR. 
36 Bom, 387.—IND. 

g. —— Documentary — Subsequent 
grant.J}—In 1857 a patont issued for 
‘the north-westerly q r’’ of a 
200-acre lot, the side lines of which ran 
N. 45° W,, S. 45° E. (or north-west 
& south-east); & in 1859 another patent 
was issued for “‘ the 8.E. + ** of the same 
lot :—Held: also, that the subsequent 
patent could not affect the construction 
of the first, for the question must he, 
what did the patent. cover when it. was 
issued. The assignments to the respec- 
tive patentees by the o 1 purchaser 
from the Crown of the N.W. 3} of the 
lot, could not be resorted to to aid in 
interpreting the patent.—Davis v. 
MCPHERSON (1873), 33 U. O. R. 378@.— 


CAN. 

h.: ; -+—Held : the 
first patent could not be controlled by 
the second: & the latter being to the 
first patentee, he thus acq the 
whole land in dispute, & there was 
no reason why the description in his 
own deed, which was accord to the 
first patent, should be qualified by the 
second.—-HARRISON v. FRosT (1873), 
34 U. Cc. R. 110.— CAN. 


15441, -———— Parol— Agreement between 
parties, ANDI ORETTI v. OLIVER 
1808), iu 22 Mad. 261.—IND. 

oe ee ee I ok BTit 
deft. pleaded a subsequent oral agree- 
ment by pltf. :—Held: evidence of such 
anh agreement was inadmissib) 


Kurup v. THEKKU 
VrrTr. apg pea a (1902), I.L. R. 
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Declarations 
arty.}—-While the Crown is the podBiy 
of land it may, by ita declarations, 
explain or control & previous Se 

ng under a grant, subse- 

4 baat such ncaa habe “pe mney. eau 
: All. ii7.—0AN : 
mceeeieas PHILPS % 


1545 if. ames ee, 
"RUEMAN (1876), 8 Pug. SLOAN. 
1648 fi, —— —— ——__,}-In an 
action to have a deed. given by one deft. to 


ing Be Sant 
ae 
BE ‘ “3 ey ie wg 


another doft. declared a mtge., evidence 
was offered of a declaration rises tint 4 
the tor two years after the d 

had been given & recorded, to the effect 
that the deed was in reality only a 
tee to secure the repayment of 
$200 :—Held: this declaration could 
not operate to affect the rights of the 
grantee or derogate from the con- 
veyance to him.—LINTON v. SUTHER- 
LAND (1890), 40 N. 8S. R. 149.—CAN. 


1545 iv. .] ~~ There 
beiug an amb ty in this case asto what 
was included in the words “ farm lot °’ 
& as to what was appurtenant thereto : 
—Held: the 











re was no objection to 
evidence of the user to enable the ct. 
to interpret that e used, but 














that the trial Judge e allo 
evidence to be given of declarations 
made by the grantor as to what he 
meant to convey or that he had con- 
veyed.—OGILVIE v. GRANT Qt 906), 41 
-8Ro1; 1 EL. R.117; EK. _R. 
196.—CAN., 
1845 v. -}—Declara- 
tions & admissions, either oralor written, 
made subsequently to the mak of a@ 
written contract cannot be considered 
in interpreting the contract. LL 
v MoCatLum & VANNATTYR, [1918] 
1W. W. R. 1; 88 D. L. R. 133; 10 
Sask. lL. R. 440; affd. (1918] 2 W. W. RB. 
735; 67 8. C. R. 15.—CAN, 
1545 vi. —— ——,}—Evidence 
wlll not be admitted at the trial to 
contradict the terms of a written docu- 
ment, nor are declarations of the lessor 
made some time after the execution -of 
the lease & the delivery of possession of 
the locus in quo to the lessee, evidence.— 
EAGAN © WARREN (1854), 4 Nfid. L. R. 
40.—NFLD. 
k. Whether evidence admteatble— Parol 
vartation of written contract.|—A. cove- 
nante under seal that he will repay 
B. on Sept. 1, 1847, any advances of 
DUFpOae of tailing OGL Ginter provided 
urpose oO ow r pro 
Ene tim taking, not before then be 
sold & of. " Sept. 1 
1847, sues A. upon this absolute covenant 
for the moneys advanced to C 
pleads this behirery 
agreed between B. & O., C. would 
make the t: in the 
pice, then B. would A. 
covenant 


; & that C. make the 
whereby A. became wholly 


discharged from his agreement :—Held : 
this plea being to set up a parol agree- 
ment to dis A. from his agreement 
under seal, was not a legal] defence,— 
MOPHERSON v. DIOKSON (1850), 8 
U. O. R. 29.—CAN. 





l. Se +—B, entered into a 
contract under seal, to build a house or 
pitt, according to a plan & specification, 

deft. became security for the per- 
formanoe of the contract. The plan of 
the house was changed in some particu: 
lars, by verbal atreouent between pltf. 
& B., without deft.’s consent. B. failed 

to perform the contract in ect 
of the building in which there 

d been alteration :—Held: th 
tract being under seal, ho was not 
discharged at law by the 
tion of it, though it woul 
otherwise if the contract had not been 
under seal.—PETERS v. BRYSON (1866), 
6 All. 489.—CAN ° 

m. ———-, }—A replication is bad 
which attempts to vary a deed bya parol 
agreement. —- MALOTT v. CARSCADDEN 
(1871), 31 U. C. R. 363.—CAN. 

n. ——.}—Held: a pope was 
bad, which eet up a new contract, not 
founded on any consideration, to con- 
tradict the written one.—FAIR v. PEN- 

o, —— ——. + An indenture of leaso 
contained a covenant for chsh fon oe 


to renew the lease he should give 3 
months’ notice in writing of his intention 
to do so. The lessee failed to observe 
this covenant & relicd on an oral state- 
ment or ment between meelf 
and his lessor for renewal of the lease :~— 
Held: there was no waiver & the oral 
statement or agreement - amounted 
either to a modification or a rescission, 

evidence of such oral statement or 
agreement was not admisaible.—D’ORUZ - 
v. JITENDRA NATH CHATTERJEE (1919), 
I. L. R. 46 Calc. al ations 

<n nee, pA MA or essen- 
tial term of a contract which by law 
is reaaiws to hae wrtve erg be 
va a su u agree: 
a ee 
property the mode 0 
purchase price is a material term of 
: —KUPER v. BOLLEURS, 








{ such contract. 
{1913)] Tt, P. D. 834.—— eo AF. 


q. ——~—- ——— _ Unteas variation amounts 
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the parties made subsequent to its date though 
when the words are ambiguous they may be 
explained by the previous or contemporaneous 
conduct of the parties.—-HovuLDER BrotuEers & 
Co., Lip. v. PUBLIC Works Comrk., PUBLIC WORKS 
Comn. v. HOULDER BrRotruERs & Co., Lrp., [1908] 
A. ©. 276; 77L. J. P. 0. 58; 68 L. T. 684; 11 
Asp. M. L. 0.1, P. ©. 


1547. Conversations.|—An agree- 
ment in writing cannot be qualified or altered by 
spies Naa conversations or a presumed intended 
departure from the terms of the original agree- 
ment.—BOuN v. StrRouD (1870), 21 L. T. 695. 

Act or conduct of party.|—See Sect. 4, sub-sect. 
8, A., ante. 

Rescission of contract by waiver or exoneration 
before breach.|—See Contract, Vol. XIT., pp. 332- 
334, Nos. 2790-2806. 

Rescission of contract by repudiation.]—See 
ContTRACT, Vol. XII., p. 388 et seq. 

Rescission of simple contract within Statute of 
Frauds.|—See Contract, Vol. XII., pp. 3853-358, 

Nos. 2938-2976. : 
' —— Not within Statute of Frauds.]—See Con- 
TRACT, Vol. XII., pp. 858, 8359, Nos. 2077-2987. 

Alteration of contract.|—See Oonrract, Vol. 

XIJ., p. 859 ef scg. 











G. Evidence of Collateral Agreemenis. 


(a) Contradictory of Contract. 

1548. Evidence inadmissible—-Bond.|—BuCcKLER 
v. MILLERD (1688), 2 Vent. 107; 86 E. R. 836. 
Annotation :—Mentd. Lancashire v. Killingworth (1700), 1 

Ld. Raym. 686. 

1549. |—A bkpt., previous to his 
bkpcy., gave a bond to trustees for the payment of 
£5,000 & interest, as a provision for his daughter 
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on her marriage. The trustees having proved the 
amount under the commission, a rig was 
presented to =ponke the proof, the bkpt. alleging 
that when the bond was given it was understood 
between him & the obligees, that it was only to be 
available in the event of the success of a certain 
speculation :—Held: such parol evidence was not 
admissible to control the absolute effect of the 
bond.—Re Govett & Lzian, Ex p. MoRLEY (1882), 
2 Deac. & Ch. 50, Ct. of R. 

1550. ——-. _ ———.|— FLIGHT v. PROVIDENT 
ASSOCN. OF LONDON, Lrp. (1895), 12 T. L. R. 61, 


°, A. 

1551. Agreement for annuity.]|—Parol 
evidence that it was part of the agreement for an 
annuity that it should be redeemable, although 
not made part of the contract in writing, was 
refused to be admitted.—PoRTMORE (LORD) v. 
Mornzis (1787), 2 Bro. C. C. 219; 29 E. R. 122. 
Annotations :—Refd. Townshend v. 8 om (1801), 6 

Ves. 328. Mentd. Haynes v. Hare (1791), 1 Hy. Bl. 659. 

1552. -|\—Parol evidence to prove 
that an annuity was intended to be redeemable, 
no such covenant being in the deed, is inadmissible. 
—HARE v. SHEARWOOD (1790), 3 Bro. C. C. 168 ; 
1 Ves. 241; 29 HE. R. 470. 


Annotation :—~—Refd. Townshend , Stangroom (1801), 6 
Ves. 328. - 


1558. —— Cognovit.J—ANon., No. 1207, ante. 

1554. ——— Agreement for partnership.]|—Where 
the terms of a partnership of which a rough sketch 
had been made in writing by one of the partners, 
& shown to & approved of by another, although 
it was intended subsequently to extend it into a 
formal deed, & this had“not been done :—Held: 
parol evidence was inadmissible to prove terms.— 
JONES v. HUNTER (1829), Dan. & Li. 214. 

555. ——— Hire of ship.]|—Simpson v. HENDER- 

son, No. 1311, ante. 

1556. Hire of furnished house.]—ANGELL 
v. DUKE, No. 1513, ante. 

















to indenendent agreement.}—Where the 
deft. claimed the property as preferen- 
tial heir, & also set up an alternative 
defence of an alleged oral ent 
cancelling a registered deed of sale of 
property by her co-widow to the pitt., 
he lower ct. was of opinion that prov. 
4 of s. 92 of the Kvidence Act (1 of | co 
1872) was a bar to any inquiry into 
the merits of this defence :—Zeld: 
the lower ot. was wrong. The object 
of the oral ment was not to rescind 
the original transaction, but to transfer 
an sy acquired by the pltfs. to 
defts., was an entirely new transac- 
tion.—RAKHMABAT v, TUKARAM (1886), 
I. L. Nn. 11 Bom. 47.—IND. 


io oe -——~.]—Subsequent to 
the execution & registration of a bond, 
a seme was made orally between 
the creditor and dobtor, by which the 
formor agreed to take the rents of certain 
‘ tenants of the latter in satisfaction of 

interest, the latter agroed to release the 


self, 


sanad 


upon imtge. at 


from payment of rent to him- bin 
‘self, & the tenants, who were parties to 
the ment, to pay their 
rents to the creditor. No mutation of i  —, 
names was ocffected in e® revenue 
registers. The creditor brought a suit | between mtgeo. & m 

debtor to recover the | when two bonds were 

principal and interest agreed to be paid | effect that 


under the bond, alleging tha 
never received any rents under the | be si 


jamog :—Held: the jamog was not a 
subsequent oral 
or modifying 
pemusvered BOC 


time ree 
AsvupHIA SAU (1887), I. L. R. 9 All. 
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eee eee ame, J—- Pltf. £0 t 
to attach a certain hak ae Gelonaing 
to his judgment debtor K. Deft., who 


was the original grantor of the hak, 
pleaded a re-grant of the hak to him- 
In support of this plea, the deft. 
produced from his possession the origina! 

bearing the following indorse- 
ment by K., ‘* You have passed mo a 
receipt : for the menad 

y given you the ownershi 
sanad. ithoceas over the said sanad 
I have no right or title.”’ The deft. 
offered to put in this indorsement & 
ulso tendered tho evidence of 
brother :—Held: th 
was a transaction entirely 
the original grant, & therefore deft. was 
at liberty to adduce evidence to prove 
this transaction.— HERAMBDEV DHARNI- 
DHARDEV2. K ASHINATH BHASK AR (1890), 
‘e L. R. 14 Bom. 472.—IND. 


t.——— ~———- ———. }}—A. lends money 


a 

interest, & afterwards, by parol, agrees 

to reduce the rate of * interes. this 
enh owen not in 


wri » is 
-—-MILTON v. EDGWORTH (1773), 
5 oe Cas. 313.—IR. ( ‘ 


ap eee play re glances ear t v. 
UWKLIP GARDEN «+ LTD. ‘ 
25 8. C. 946; 18C. T. R. poe 


b. —-—- ——- Distinction when evidence 
to show condition precedent performed. }— 
PANDURANG KRISHANAJI 0. 
aif TURKARAM (1921), I. L. R. 49 Cale. 
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co. General rule.}—The principlo is— 
Is the matter of the contemporancous 

oral ment so outside the scope o 
I havo ac- 


the written one that they can log call 
of the 2 


subsist together, so that the ora 

neither contradict nor modify the 
tten.— FISCHER v. FISCHER (1871), © 

§ Mad. 393.— IND. 


K.’s d. ———-.}-Evidence of a collateral . 
e all re-grant | agreement is inadmissible, when incon- 
tinct from | sistent with a written release —CowasJI 


RUTTONJI LIMBOOWALLA v. BURJORJI 
RvustToMJ1 LIMBOOWALLA (1888), I. L.R. 
12 Bom. 335.—IND. 


6. ——J)— TRIMBAK GANGADHAR 
RANADE v. BHAGWANDAS MULCHAND 
(1898), I. L. R. 23 Bom. 348.—IND. 


f. -J—A contract in writing 
cannot be added to by a contempo- 
raneous oral agreement.—KRISHNA- 
MARAZU v. MARRAJU (1905), I. L. R 
28 Mad. 495.—IND. 

g. ——.}—An alleged contempo- 
raneous verbal arrangement as to the 
rates pltf. was to pay for working a 
forest was held not to be proved :— 
Qu: whether, if proved, evidence of it 
would have been ble.—_MauUNG 
SHWE On v.' Mauna Tun Gyaw AA ), 
IL. R. 3 ; 9 CO. W.N, 147; 





certain rate of 


bd bd Cc. 6 
: : evidence of the = 
was admissible to the | L. R. 31 Ind. App. 188.—IND. 


h. ——-.}—PIltf. contracted in writing 
to cut, deliver & stack a certain 
Nagerreed of wood for defts. at the 

- Mine & for such services defts. 
agreed to*pay him at ai certain 
rate per load, One of the conditions 
of the contract was that all firewood 


1053.—S. AF. 


MrGalc. | Sethat in th t of the contracto 
e event o © con r 
cutting on land on which royalty could 


i) 
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1557. Spee ie ———.]|—_-GOLDFOOT v. WELCH, No. 


1171, ante. 

1558. —— Life insurance policy.)/—Pltf. 
effected a semi-tontine life poles for £5,000 with 
defts. through their agent, who represented to him 
in writing that the cash value at the end of fifteen 
years should be £7,300. At the end of the fifteen 
years pltf. claimed £7,890, which defts. refused to 
pay, upon the ground that under the policy only 
£6,106 5s. was due :—Held: assuming that the 
agent had authority to make the representation, 
it was not a collateral agreement, as 1t was incon- 
sistent with the terms of the policy, & was not 
admissible in evidence against defts.—_ HORNCASTLE 
v. EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED 
Srates (1906), 22 T. L. R. 785, C. A. 

Annotation :—Consd. Comerford v. Britannic Assce. (1908), 

247. L. R. 593. 

1559. Payment of reg Fie evidence is 
not admissible, to prove an additional rent payable 
by a tenant, beyond that expressed in the written 
agreement for a lease.—PRESTON v. MERCEAU 
(1779), 2 Wm. Bl. 1249; 96 E. R. 786. 

1560. .—Where land in the posses- 
sion of a tenant for years is conveyed by deed, the 
right of the purchaser, as assignee of the reversion, 
to receive the whole rent for the current quarter, 
cannot be controlled by a contemporaneous parol 
agreement to apportion the quarter’s rent between 
the assignor & assignee.—FLINN v. CaLow (1840), 
1 Man. & G. 589; 133 BE. BR. 468. 

1561. -]—Deft. occupied premises 
under a written ement :—Held ;: parol evidence 
was not admissible to show an understanding 
between the parties that the rents should commence 
from a later day than that named in the agreement. 
—HENSON v. COOPE (1841), 3 Scott, N. R. 48. 

62. —— -]—Where, in an action by 
lessor against lessee for a quarter’s rent upon a 
covenant in a lease for payment of the rent quarterly 
in advance, deft. set up by way of defence that by 
@ parol agreement made between pltf. & deft. 
antecedently to the execution of the lease, pltf. 
agreed to take a bill payable at three months by 
way of payment of each quarter’s rent in advance 
as it became due, & that deft. had tendered such a 
bill to Bek in respect of the rent sued for, which 
pltf. refused to take :—Held: evidence of such an 
agreement as alleged was inadmissible.-—HENDER- 
8ON v. ARTHUR, [1907] 1 K. B. 10; 76 L. J. K. B. 




















ri L. T. 772; 23 T. L. R. 60; 51 Sol, Jo. 65, 
Annotation :— : 3, E ‘ : 
re fe be Mentd. Re Defrics, Kicholz v. Defries, [1909] 
1568. ———- Breach of covenant in lease—Parol 


agreement not to sue in breach of covenant.|]— 


so aeipauiieaennemenetatnnenmeteanadetonten antangee 


be claimed he did so at his own risk :-— 
Held: from the tten contract 
itself it appeared that it was intended | 
by the parties to be a complete & final 
statement of the agreement between | 
them: & whether the effect of con- | 
| 
| 
| 
{ 





temporaneous oral agreement would be | was ina 
to import new terms into the written 
conract or to introduce terms which 
must be inferred from such written 
contract itself, evidence of such oral 
agreoment was inadmissible.—MANAVIS 
®. RHODESIA REDUCTION Co., LTD. 
(1.999), 3 Buch. A. C. (Supp), 31.— 


k. Evidence inadmissible—Bond.}— 
To an action on a bond, deft. cannot 
set up a separate contemporaneous 
agreement not under seal, va the 
condition from that which the bond 
itself ortse.—CRAMER vt. HODGSON 
(1846), 3 U. C. R. 174.—CAN. 

~—= Jea86.}--WILBON 0. 
(1864), 15 C. P. 38.—CAN. 





CAN 


Krys | 
\ 





m. Contingent agreement.}—On 
| a division of real estate, a written 
agreement was signed providing for 
the payment of $1,100 to P., one o1 the 
parties interested, to make his share 
equal to the others :—Held: evidence 
ble of a contemporaneous 
verbal agreement that the amount 
agreed to be paid was $1,800, part of 
the difference depen 
rr cat -— PHERRILL 
(1867), 13 Gr. 476.—CAN. 
Sale of land.)—A &ollateral 
parol agreement to deliver possession 
y a ed date canno 
when it contradicts or adds to the 
short form covenant for delivery of 
ossession in a deed of conveyance.— 
BAYS v. EMARD (1885), 100. 


0. ——»~,}—Deft. admitted the execu- 
tion of a deed of sale, b 
that contemporaneously with it he 
entered into an oral agrecment with the 


Where pitf., lessor, sued deft., administratrix of 
lessee, for breaches of covenants in a lease under 
seal, binding the lessee, his exors., administrators, 
& assigns, a parol promise by pltf. to deft. not to 
sue deft., in consequence of which promise deft. 
was induced to become administratrix, is no 
answer to the action.— HARRIS v. GOODWIN (1841), 
2 Man. & G. 405; 9 Dowl. 409; Drinkwater, 78; 
a Soot, N. R. 459; 10 L. J. OC. P. 62; 183 H.R. 


Annotation :—Mentd. Thames Haven Dock & Ry. Co. ». 
Brymer (1850), 5 Exch. 696, 
1564. ——— Sale of goods.|—F., a broker in 


London, having some rum for sale, made a contract 
with L., & gave hima sale note in these terms: 
‘‘ Mr. L., London, Jan. 15, 1861. I have this day 
bought in my own name for your account of 
A.K.T., 259 puncheons of Cuba rum, sold at 1s. 0d. 
per gallon. Landing charges 5s. per puncheon, 
to be paid by the buyer; landing gauge prompt 
Mar. 283; Money on delivery or £5 per cent.”’ 
Held: evidence was not admissible to show that 
F. & L. at the time of the bargain had agreed by 
word of mouth that a deduction of two months’ 
warehouse rent should be made from the pace of 
the rum.—FAwWKEs v. LAMB (1862), 31 L. J. Q. B. 
98; 8 Jur. N. S. 385; 10 W. R. 348. 

Annotations :-—Mentd. Bramble v. Spiller (1870), 18 W. BR. 

316; Fairlie v. Fenton (1870), 39 L J. Ex. 107. 

1565. Sale of land.|—Where the vendor of a 
piece of land, of which he was himself in occupation, 
contracted to sell the land under conditions of sale 
by one of which it was provided that the purchaser 
should be entitled ‘‘to the possession or the 
receipt of the rents & profits ’’ of the land from a 
specified date :—Held: evidence was not admis- 
sible to prove an alleged contemporary parol 
agreement by which the vendor was to retain 
possession of the land to a later date, paying the 

urchaser in the meantime, by way of rent, 
interest on his purchase-money.—ANKER v. FRANK- 
LIN (1880), 43 L. T. 817; sub nom. ANKIN v. 
FRANKLIN, 44 J. P. 830. 

1566. ——— Breach of warranty—Lease of 
premises..—KENNARD v. ASHMAN (1894), 10 
T. L. R. 447, 0. A. 

Annotation :—Refd. De Lassallo v. Guildford, [1901] 2 K. B. 


1567, ———- —— 


(1896), 12 T. L. R. 520. 
Annceaion :—Refd. De Lassalle v. Guildford, [1901] 2 K. B. 


1568. ——.]—CRAWFORD v. WHITH 
City RINK (NEWCASTLE-ON-TYNE), Lrp. (1913), 
29 T. L. R. 318; 57 Sol. Jo. 357; 77 J. P. Jo. 111. 

1569. Speed of yacht.]—CHANDLER 
v. Woops (1896), 12 T. L. R. 325. 
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vendee that the deed was to bo merely 
a security for the payment of a certain 
sum of money by deft. to the vendee, 
& that a large portion of the sum 80 
secured had already been paid to the 
vendee :—Jield: as the alleged agree- 
ment was wholly inconsistent with the 
terms of the deed of sale, evidence to 


rove such agreement was excluded.—— 
on @ con- ANAPA v0. SUNDARDAS JAGJIVANDAS 
© PHERRILL | (1876), I. L. R. 1 Bom. 333.—IND. 





Bil of Exchange.}—In an 
action on a promissory note oral 
evidence is not admissible to show an 
agreement contemporaneous with the 
making of the note that the Hability 
of the maker as it appears on the face 
of the note is contingent on the 
happening of some event.— RUTHENIAN 
FARMERS ELEVATOR Co. tv. GNIAZDOSKI, 
[1922] 3 W. W. R. 19; 86 é 
656; 32 Man. L. R. ae : 
.—~.}-Parol evidence will no 
| be admitioa to prove directly that 


t be 


314.— 


| 
enforced 
: 


ut alleged 


346 


Sect. 1.—Admission of extrinsic evidence: Sub-sect. 
11, G. (a) & (b).J 

1570. ———- _—— Enlarging scope of warranty.]— 
Where a written contract existe, parol evidence 
may be given to prove a verbal warranty ting 
@ matter on which the written contract is wholly 
silent. Such evidence is not admissible so far as to 
_ enlarge the scope of a warranty which is contained 
in the written contract.—Lioyp (EDWARD), LTp. 
y aa Farts Purp Co., Lrp. (1901), 85 
Annotations :—Refd. Fiarriacn ». Knowles & Foster, (1017) 

2 K. B. 606. Mentd. Re hton v Law Car & Gene 

Insce, Oorpn., [1910] 2 K. B. 738. 
Sale of animals.]—See ANIMALS, 
Vol. IL, p. 264, Nos. 422—424. 

ills of Exchange.]—Sce Bris or Ex- 

CHANGE, PROMISSORY oTEsS & NEGOTIABLE 
INSTRUMENTS, Vol. VI., PP: 80-85, 88, 90, 284, 
Nos. 618, 614, 619, 621, 626, 628, 680, 682, 687, 
649, 656, 1884. 


(b) Non-Contradictory of Contract. 


1571. Evidence admissible.|——Where there is a 
deed & also a parol agreement, the latter may be 
sued on at law when it stands with-& does not 
contradict the deed.—Foor v. SaALway (1683), 
2 Oas. in Ch. 142 ; 22 E. R. 885. 

1572. ——— To complete ec Big letter signed 
by both parties specifying the prices to be charged 
for somé work to be done, is not in itself a complete 
contract, & therefore parol evidence is admissible 
of a contemporaneous agreement ag to the period 
of payment.—KNapP v. HARDFN (1835), 1 Gale, 
47; previous proceedings, 6 O. & P. 745, N. P. 
An :—Mentd. Hayselden v. Staff (1836), 6 Ad. & El. 


1578. Proof of consideration.|—This is no 
new doctrine now promulgated for the first time 
but laid down in the time of Lord Thurlow, where 
he says parol evidence cannot be admitted to vary 
the terms of a written contract, except such a 
separate independent parol agreement that would 
stand by itself, & such would certainly require 

roof some consideration (PaTTESON, J.).— 
LIMO v. PHARCE (1840), 4 J. P. 237. 

1574. If collateral agreement unambiguous.] 
—A parol addition to an ement must be 
established without doubt or ambiguity before 
equity will assist in carrying the additional provi- 


simultaneously with the execution of a 
bill of sale there was an. oral agreement 
by way of defeasance.——-Baxsu LAKSH- 
MAN v. GOVINDA Kang! (1880), I. L. R. 
4 Bom. 504.—IND. 

oral agreement 


r * 6 }- An 
alleged to have been entered into 
between the parties to a promissory 
note at the time when it was made that 
upon ite fal due, an extension of 
time would be given, constitutes such a 

















suspen 
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2 Bom. 38.—IND. 





ment to conve 
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Jleasor to do the outside repairs, but 


conver pore neoas oral agreement to 
the operation of a written 
sale until an agreement for 
@ re-sale is executed is admissible as a 
defence even in a ot. of law.—Dapa 
HONAJI ¥. BABAJI JAGUSHET (1865), 


. ——,}—In a suit 
for specific performance of an agree- 
certain property, the 


sion into effect.—VovuILLON v. Sratrus (1856), 
95 L. J. Oh. 875; 27 L. T. O. S. 268 2 Jur. N. 8. 


foment :—Refd. North v. Loomes, (1919) 1 Ch. 378. 

1575. ——- Warranty.|—LiuoypD (EDWARD), 
Lrp. v. STURGEON FALLS Co., Litp., No. 1670, 
ante. 

1576, ——— ——— Condition of drainage in a house.| 
—Upon the execution of a lease of a dwelling-house, 
the vandlord verbally warranted that the drains 
were in good condition. The lease contained 
covenants by the lessee to do the inside, & by the 
was silent as 
té the then condition of the drains :-—Held: the 
parol warranty was collateral to the lease & 
admissible in evidence, & the tenant was entitled 
to maintain an action for the breach of it.— 
DE LASSALLE v. GUILDFORD, [1901] 2 K. B. 215; 
70L. J. K. B. 688; 84 L. T. 549; 49 W. R. 467; 
17 T. L. R. 384, 0. A.; revag. S. O. sub nom. 
LASALLE v. GUILFORD, 17 T. L. R. 264. 

— F F Falls Pulp Co. (1901), 
AM gation Gobure (1910), 27 T L. Ss tT 

Mentd. Heilbut, Symons v. Buckleton, [1913] A. C. 30. 

1577. Carrier’s consignment note.]—MAL- 
PAS v. LONDON & SOUTH WESTERN Ry. Co., No. 
1209, ante. 

1578. Charterparty—Payment of freight.] 
—One .of several joint owners alone having 
executed a charterparty, without the others being 
made parties to it:—Held: although all the 
owners could not sue the freighter jointly upon the 
charterparty, the deed never having been executed 
by them, yet it did not follow but that they had 
@ joint right of action agaiist deft., upon a promise 
of payment of freight to them all; such contract 
being perfectly collateral to the contract contained 
in the charte y.—BUSHELL v. BEAVAN (1834), 
1 Bing. N. C. 103; 4 Moo. & S. 622; 3L. J. O. P. 


279; 1381 BE. R. 1056. 
Annotation :—Refd. Caballero v. Slater (1854), 23 L. J. C. P. 


1579. Insurance policy—On goods shipped.] 
—A. representation made by an insurance broker, 
when the names of the underwriters are put upon 
a slip, is binding on the assured, unless qualified 
or withdrawn by some communication upon the 
subject between that time & the execution of the 
i ad a v. Footner (1808), 1 Camp. 


1580. 

















On ship.|—In an action on a - 


| alloged that they had retained posses- 
| gion of, & held the pottah for, the land 
| thro hout :—Held: defts. were en- 
titled to prove by oral evidence that the 
transaction was a mtge. & not a sale.— 
RAKKEN ¥. ALAGAPPUDAYAN (1892), 
I. L. R. 16 Mad. 80.—IND. 


b. —— ——,}—Held: the 
meaning of the contention of pitf. was 
that the document was accompanied 








contract, which was in ting, was | by a contemporaneous oral ent 

Bara on ee : oF ee moe admitted by te artica ; bu dott. oF statement, of intention, wh ch must 
° eged tha re een an under- | be erred from the seve ciroum- 

Semble: it would be otherwise if the | stanat verball come to that, if he | stances relied on, but that in anes 


agreement were written.—_-ORsMOoND 
%. Se ee 188.C.1; 100. T. R. 
763.—8, e 


PART Ill. SECT. yaaa 11.— 
G. (b). 


s. Whether evidence admissible—To 
ind ver eead eale Hap vot a 
Yollatera eement for ete ccles 
Oral evidence fa admissible in on ty 
rs) 


he pte he consideration-money with 
interest, eto., to pitf. within two years, 
ltf. would Parise A the premises to 
Bim -—~Held > the d 
evidence to supplement the 
contract, & show that it was ed 
to be a mtge. & not an absolute bill of 
sale.—BHOLANATH KHETTRI v. Kavi- 
yaa Sa ae (1871), 8 B. L. R. 


of this kind cta. in India must be 
guided by s. 92 of the Evidence Act, & 
cannot have recourse to those equitable 
. could give parol principles, which enable,the Ct. of 

tten hancery to give relief.—DaTToo wv. 
intend eras ae 1905), I. L. R. 30 Bom. 


Eby to. operation yagi mpeneds ; 
Pp oO ° 
agreement.}—When a pltf. er ts to 
enforce, as & ontrack. of loan ding 


where, by way of defence, the object | a. —— —— ——.}—In a sult to 

is to ob rid of a written contract’ | recover possession of land on thefooting | upon the deft., immediately apen its 
of s sale of land by sho that it is | of a sale-deed executed by defts. to | execution, an‘ instrument w he 
not the contract really entered pitf.’a vendor, defts. set upa contempo- | verbally agreed at the time should not 
by the parties, but the evidence must | raneous oral agreement for the re-con- | so operate, & for which the deft. 
be ery 0 : to induce the ct. Ps veyance of =e land bea them on the = no consiteravoe _ebe oat 
bell ressed repayment of a sum money: then | ma. ve © oe : 
not the real ones. lividenoe of a | borrowed by them from the vendee, & agrecteen Cuetri 


t.—ANNAGURUBALA 
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of insurance on a ship, for a loss by capture, 
@ material stipulation contemporanecously agreed to 
by the parties, though by a separate ree is admis- 
sible under non assumpsit; aliter, if lt were an 
after cig, ogg to vary the terms of the original 
policy, by substituting a different definition of 
capture.—HBATH v. DURANT (1844), 12 M:.. & W. 
488; 1 Dow. & L. 571; 13 L. J. Ex. 95; 2 
L. T. O. S. 381; 8 Jur. 181; 162 E. BR. 1268. 

1581. ——— Landlord & tenant—To keep down 
rabbits & game.]—In a conversation between a 
person who subsequently became the tenant, & 
the steward of the landlord, the former said, 
‘* I have no objection to take the farm, if the game 
is destroyed. I don’t care so much about the 
birds as the hares & rabbits.’’ To which the 
latter said, ‘‘ Why, you are a man who keeps no 
dog, & use no gun, & you ought not to be annoyed 
with rabbits & hares. You must let the keepers 
know, & they must kill them,’’ upon which the 
tenant said, ‘‘ Then upon these terms I will take 
the farm” :—Held: sufficient evidence for the 
jury to infer a contract on the part of the landlord 
to kill the hares & rabbits ; the landlord was 
liable for damage committed by the hares & rabbits 
on the tenant’s farm.—BarROwW v. ASHBURNHAM 
(LORD) (1835), 4 L. J. K. B. 146. 

1582. ——.]—A tenant entered on 
lands on the understanding that a lease should be 
signed at a future time. When the lease was 
presented to him for signature he refused to sign 
unless the landlord would undertake to destro 
the rabbits. This the landlord by word of mout 
promised to do, & the tenant thereupon signed. 
The lease contained a clause by which the tenant 








agreed not to shoot, hunt or sport on the demised |. 


land, or destroy any game, but to use his best 
endeavours for the preservation of the same, & 
to allow his landlord or friends at any time to 
hunt, shoot & sport on the land. In an action by 
the tenant against the landlord, for breach of 
agreement in not destroying the rabbits :—Hrid: 
this agreement was collateral to, & did not alter or 
vary, the written contract, & therefore evidence 
of such agreement was admissible in & supported 
an action for damage accruing from the failure by 
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v. KRISTNASWAMI NAYAKKAN (1863), 
1 Mad. 457.—IND. 

d. -}+—Where, at the time 
of the execution of a written con- 
tract, it is orally agreed between the 
parties that the written agreement 
Shall not be of any force until some 
condition precedent has been per- | I. 
formed, the rule that parol evidence of f 
such oral ment is admissible to 
show that the condition has not been 
performed, & conpoduenty that the 








he deb 








contract has not become binding, | tion 

cannot apply to a case where the may 

written a ment had not only become 

binding, but had actually been per- 

formed as to_a@ large portion of its | it cannot be shown by 


obligations.—JUGTANUND MIRSSER v. 
NERGHAN SINGH eel I. L. R. 6 
Calo. 433 ? 7 C. L. e 34 -—IND. 

6. ——~ ——.}—In a deed of m a 
executed on behalf of a minor b “¢¢ 
guardian Y did 


POD 





obtain an indemnity elther from K. or 
from the minor’s guardian before 
ayment, in case the minor repudiated 
t on coming 
District Ct. rejected the evidence :— 
Held: the evidence was admissible.— 
TIRUVENGADA ¥. RANGASAMI (1883), | 540.-——S. AF. 
L. R. 7 Mad. 19.—IND. 


‘: -J}—A distinction must 
be drawn between the cases where 
the matter sought to be introduced 
by extraneous evidence is a condi- 
recedent or a defeasance. It 
e shown that the instrument 
was not meant to operate until the 
happening of a given condition; but 


that the agreement is to 
the happening of a given event.— 
ALI JAWAD vv. KULARYARE SINGH 
(1922), I. L. R. 44 All. 421.—IND. 

-}—-Where there is a 
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the landlord to destroy the rabbits.—MOoRGAN ». 
Griffira (1871), L. R. 6 Exch. 70; 40 L. J. Ex. 
46; 23 L. T. 7838; 19 W. R. 957. 
Annotations -—Consd. De Lassalle v. Guildford, [1901] 2 
K. B. 215; *Lioyd «. St . . 
. _T. 162; Bos ane. Boston (1808) Gee: geo) ce 


efd. Erskine v. Adean , Dp. 756; 
2. Duke (1875), L. R. 10 Q. B. 174; Heseltine v. Simmons, 


(1805), 117 L, 2391+ Bristol Trams, eto. Garcage Oo, 

v. Fiat Motors [1810] 9K B. 681.0? OBTIBwO Oo. 

1588. -|—The lease reserved the 
game on the farm to the lessor. Two months 
before the lease was executed, the lessor’s steward 
verbally promised the lessee that the game should 
be killed down, & it was on the faith of that 
promise that the lessee entered into the lease. In 
spite of this promise the shooting was let to a 
gentleman who kept a large quantity of game. On 
a claim by the lessee for damage caused by the 
depredations of the game:—Held: the verbal 
promise constituted a good collateral agreement, 
& was binding upon the lessor.—HRSKINE v. 
ADBANE (1873), 8 . App. 756; 29 L. T. 284; 
38 J. P. 20; 21 W. BR. 802; sub nom. ERSKINE v. 
ADEANE, BENNET?Y’s CLaIm (Nos. 1 & 2), 42 
L. J. Oh. 835, 849, L. JJ. 

Annotations :-—Conad. Flight v. Provident Assocn. of London 

‘ ; De Lasralle v. Guildford, [1901] 

~ Be . Refd. Lianelly Ry. & Dock Co. v. L. & 
N. W. Ry. ( Ch. App. 42; Carter v. Salmon 
(1880), 43 L. T. 490; Heseltine v. Simmons 
Q. B. 547; Kennard v. Ashman (1894), 10 TT. L. R. 218 ; 
Lloyd v. Sturgeon Falls Pulp Co. (1901), ; 
Baily v British Equitable Assce., [1904] 1 Ch. 374; Bristol 
e Co. v. Fiat Motors, [1910] 2 K. B. 
831. entd. whuret v. Amersham ur oard 
(1878), 4 Hx. D. 5 j Saner v. Bilton (1878), 7 Ca. 7. 815; 
heater v. Cater, [1918] 1 K. B. 247. 

1584. Completion of premises.|— 
Deft. demised to pltf. a messuage in an unfurnished 
state, by a written agreement. Before & at the 
time of pltf.’s signing the agreement, deft. verbally 
promised pltf. to put the messuage into a condition 
fit for habitation. In an action for the breach of 
deft.’s promise to put the messuage into a condition 
fit for habitation :—He/d: deft.’s verbal promise 
to finish the messuage was collateral to the written 
lease, & evidence of the promise was admissible 
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agreement is not inconsistent with the 
written agreement & supplies some- 
thing which is lacking in & must have 
been contemplated by the written 
agreement itself.—WILSON vv. APE 
TOWN STEVEDORING Co., [1916]C. P. D. 


of age. The 


k. ——— Zo complete terma—When 
instrument nat inte to be complete. j~— 
When a verbal agreement has been 
made for the sale of horses or other 
chattels, & the purchasers afterwards 
ie @ lien note securing pay men, 

th the usual provisions of such & 
note, evidence may be given of repre- 
.sentations or conditions of the sale or 
roye a warranty, when it appears 
e defeated on | that it was not intended to include 
in the lien note all the terms of the 


Spreement between the arties.-~—~ 
al Yr. MOMULLEN 1906), 8 
CAN. — 


arol evidence | to 


ry L R. 460; 16 Man. L. R. 1 “— 





in favour of T. (who did | _%; ° 
ecute tten contract complete on the face 
the Tate wee Ewan recited that | of it, parol evidence may begiven ofa | _ 1. —— ——.}—In an action 
repayment of a certain sum which 7 contemporaneous oral ent not | by H. to recover expenses incu in 
had undertaken to expend in liqui. | ‘mconsistent with the terms of what has / an endeavour to make a sale, & | 
dating certain debts due by the minor‘s pecn seduced 2 hedeeer dA Ye ms separate erence See anibla te show thas 
ce Ww 
tor others, @ debt, due | 7 "te the coming into operation | the written instructions did not 


&, amo 
to K. T having failed to pay this debt, | P 
K. obtained a decree & was 
Fat sat tata ole 
on 0 i) or 
against T. to recover the amonnt paid 


f the contract. 


satisfaction of K.’s decree, T. | precedent to a writ 
Dleaded that it had been orally agreed may produce parol 
ver agreement 


at the time of the mtge. that he was to 


q 
4 
, 
ees 4 ow te YS : ‘s des 
" bey nu , 
wm et 4 one 


ent to the coming into opereion 
v. MULLER 


Qo 
(1914), 35 N. L. R. 18,.— ‘e AF. 


as iia welt SY, ST 


Suidence of such 
Ww. bal} 


contract, but there een & col- 
lateral oral agreement in respect to the 
expenses.— DUNSMUIR UV. LOWENBERG, 
Harris & Co. (1900). 20 0. L. T. 37? ; 
308. C. R. 334.—CAN. ; 


e condition 
agreement 


hen the 


fe", 


constitute the whole of the terms of the 
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Sect. 4.—Admission of extransic evidence: peng 
11, G. (0) & H.; a hoes 12 & 18. Sect. 5: 
Sub-sects. 1 & 2, A. (a).) 

at the trial— MANN v. Nunn (1874), 48 L. J. O. P. 

241; 30 L. T. 526; 35 J. P. 776. 





A -—Dbtd Duke (1875), 20. 
nnotatto Burteal v. bed. Angell v.'D BEL TO oo aia 
1585. ——— Payment of rent.|—By the 


terms of a written agreement J. agreed to lease 
to W. ‘‘ashop & premises, which are to be built at 
a cost not to exceed £400, at the annual rental of 
£75.’ J. expended £750 in building the premises, 
& refused to grant a — a W. at the annual rent 
of £75. In an action by W. against J. for specific 
performance of the tten agreement, deft. set 
up as a defence a contemporaneous parol proviso 
to the eement, to the effect that, if the outlay 
exceeded £400, the rent was to be raised in propor- 
tion :—Held : as such parol proviso did not contra- 
dict, but merely explained, the terms of the 
written instrument, evidence of it was admissible. 
—WILIIAMS v. JONES (1888), 836 W. R. 578. 

1586. Partnership—Agreement as to debts 
on dissolution.)—Hart v. Hart (1843), 1 L. T. 0.8. 
148; previous proceedings (1841), 1 Hare l. 

15 ; Agreement to settle action.|— 
LINDLEY, v. LACEY, No. 1443, ante. 

1588. Agreement for sale of shop— 
eee pe gee of preliminary. agreement.|] — Memo- 

in reference to the sale of a ship made 

pre reliminary to the execution of a formal contract, 
ut not included in terms in the bill of sale subse- 
quently executed in pursuance of the preliminary 
agreement, are not necessarily cisplaced, & do not 
necessarily cease to have effect, or to be admissible 
in evidence upon the execution of the more formal 
contract.—CHAPMAN v. OaLuis (1860), 2 F. & F. 
161; subsequent proceedings (1861), 9C. B. N.S. 769. 
Asfoigiton :—Refd. Stuckey v. Bailey (1862), 10 W. R. 720. 











H. In Actions for Specific Performance. 
See SPECIFIC PHRFORMANCE. 
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on the bond should have been liqui- 
the rents; that in accord- 
agreement, the pltf. 
possession of the land, & 
that he thus realised the whole of the 
due :—Held : 
agreement was not one which detracted & 
from, added to, or varied the original 
contract, but onl 
means by which the instalments were 
aid, & that it was therefore 
admissible in evidence.—RaM BAKHAH 
woo (1887), I. L. R. 9 All. 392.— 


the agreement was silent concern 
the use of the timber, track, trestle dated from 
ore uae it should have been left to ance with this 
n ue aury nt atateoe . whether pict was a | obtained 

r emen concerning 
these matters, & ih a0 be what it was 
IN ao ee ie } (1907), 12 


amount 
B. OG. R. 447; 
CAN. 


pO AD 





Parol agreement as to 
sande of performance.}—Action by the 
Sheriff upon a mtge. made by deft. to 
one L. seized by e sheriff under an 


nr ra he He eittinn Gk L. An equitable 

pi admit the making of a mtge. 
sor 2 certain era but cla 

ment th at certain sums 

(when paid as east mentioned), were 

aliowed on the first 


Mstaeaent: “for which this action was | holding, & 
brought, was held not to amount to a | leased, 


to be 








variance, Pia @ covenant by perv 
& therefore Sod moreover, was 

We hea (1860), 10 C. 0043. CAN. 

oe }—Oral evi- 


dence may be given to show that the 
partics at the same time verbally 


upon a number of collateral Mad. 603 





q. Collateral personal 
obligation to a lease. }}—An agreement by 
a lessee to pay for a term of years an 
annual sum of mone 
forming ae part of the terms of his 
no charge on the property 


& being 
obligation collateral to the lease, which, 
take effect Oi a 
future date after the terms of y 
eat run out, is admissible er evidence. 
—SUBRAMANIAN CHATTIAR v. ARU 
CHALAM pe 1902), i” “hi: R. 25 


6O. W.N. 865.-cIND. 


DrEps AND OTHER INSTRUMENTS. 


SuB-sect. 12.—To sHowW MISTAKE, MISREPRE- 
SENTATION OR FRAUD. ; ; 


See MISTAKE, MISREPRESENTATION & FRAUD. 


Susp-sEcT. 18.—Or DATE. 
See Sect. 6, post. 


5.—CORRECTION OF ERRORS BY 
INTRINSIC EVIDENCE. 
Sup-srcr. 1.—IN GENERAL. 
Construction by court according to intention of 
parties.|—See, generally, Sect. 8, sub-sect. 8, ante. 
See, generally, MISTAKE. 
1589. General rule—lIntent of parties to be 
preserved.|—-PARKHURST v. SmitTH, No. 650, ante. 
1590. ——— ———.—_SOLLY v. FORBES, No. 723, 


ante. 
.]—The result of all the author- 


SECT. 


1591.:———_ 
ities is, that when a ct. of law can clearly collect 
from the language within the four corners of a 
deed or instrument in writing, the real intention of 
the parties, they are bound to give effect to it by 
supplying anything necessarily to be inferred from 
the terms used, & by rejecting as superfluous 
whatever is repugnant to the intention so discerned 
(KELLY, C.B.). 

It is within the power of this ct. to see what is 
the meaning of the covenant. The right course 
is not to reform or correct the instrument but to 
construe it by the light of the recitals (CHAN- 
NELL, B.).—GWwyn v. NEATH CANAL Co. (1868), 
LL. R. 3 Exch. 209; 37 L. J. Ex. 122; 18 L. T. 


688; 16 W. R. 1209. 
Annotation :—Mentd. Watling v. Lewis, [1911] 1 Ch. 414. 


1592. —— Although contrary to express 
words used.]|—The ct. will, from the general 
frame of a settlement, collect the intent contrary 


contracting parties & correcting its 
terms by proof of a collateral contract, 
which regulates inter se of two indi- 
viduals who stand together as joint 
arties to the contract.—NoORTH 
RITISH INSURANCE Co. v. TUNNOCK 
FRASER (1864), 3 Macph. (Ct. of 
Sess.) 1; 37 Se. Jur. 1.—SCOT. 


PART III. SECT. 5, SUB-SECT. 1. 


1589 i. General rule—Intent of purties 
to be preserved.}—In the construction of 
an imperfect instrument, a judge is 
never justified in either striking out 
or inserting a word in order to arrive 
at the intention, unless there be no 
other means by which his clear & 
manifest intention can be effectuated. 
—FENTON v. FENTON (1837), 1 Dr. & 
Wal. 66, 76.—IR. 

1589 ii. -}~When a docu- 
mont is ro obscurely worded as to leave 
a doubt as to the intention of the 
Pcie ines it ma be open to the ir yoed 

& speculate upon 
TLIO Oi eee v. CAMBIE amas) 6 
I. L. R. 49, 68.— IR. 
1589 iii. ——.}-There is no 
liberty either to transpose 
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that the oral 


provided for the 


to his lessor, 





Cenanemrmiesee 


UNA* 
App. 138; 





agreements or yn oarryin conditions age or 
for conveniently oe ar r. Collateral inducement.}—In | to reject words out of the ins en 

written agreemen an action on a written contract it is | or to import them into it, unless i 
Decerss mt 18 ‘Man. Lei R. “esa; : | admissible to lead oral evidence in | becomes necessary to do so in order 
8 WwW . L. R. 378.— | defence to prove a colila induce- | to carry out the manifest intention of 


‘ ment, not mentioned in the contract, 
une oot was persuaded » 


enter in ontract.——-PETER 
THOMAS, (908) E. D. bee 140.—8. AF. 


by which 


Gees wee 


——.}-In defence to 
a suit a o. a eee bond 
instalments, it was pleaded 


mere at the te of the execution of the 


@® mere personal 


the gohan ap by the 1 age 
they ha ee warn ©. RYAN 


7 1589 iv. ‘;-although ao 


AERIS Senet teat the. | coniniediaig oareed 1 there are Oldie: dt ee fo fee the purpons 
8 ere & Giz J Tre or 
goligee ahould iy ied at fasten, Se tenor ea dee | Sta ayes PY alata 
+) e otne- wr: as de e 
cated property, until the aniount due | mines the relative righte of the principal ! e terms of dis- 


clause, yet if 
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to the express words of a particular clause.— 
NORTHUMBERLAND (EARL) . PEGREMONT (HARL) 
(1759), 1 Eden, 485; 28 E. R. 758. 
Annotation :—Consd. Rainy x. Ellis (1872), 26 L. T. 602. 
1593. tT —A ct. of equity looks 
to the general intent of a cae a & will give it such a 
construction as supports that see intent, 
although a particular expression in the deed may be 
ficanaiatent with it.—ARUNDELL v. ARUNDELL 
(1888), 1 My. & K. 316 ; Coop. temp. Brough. 139 ; 
.J.Ch. 77; 39 E. R. 701. 
Annotation : :—Retd. Mortimer v. Picton (1864), 33 L. J. Ch. 
1594. Wrong grammar.|—SHREWSBURY’s (HARL) 
Cast (1610), 9 Co. le 46b; 77 E.R. 793. 
Annolations :—Refd. Doe Devine v. Pa aed AN 


Moo. F P. 0, C. e0e. a oe geeks mes 
ob Ue bs 
Ho old F e38),"% : Car. oph. (1634), 
ro Or (iasS3S Bri et ;Jonn os Bey 694), 
yn v. Wyn . . © Knoll ; 
1 Ld. Raym R. Bp a ig 186 a Anat; 
me v. oe, Komp. ‘deo’, Garin ie "Burne 110, 
Ipswich ‘Baglits fi (1705), 3 
Loge: year La Bourne (1 1083 Rv. Ponsguby 
ie lOornac (1767), 4 Burr. 


a Rafael », 








yl; R. We 
998 ; Hamby v. Trott (178), 1 Cowp. 371; 
Verelst. (1776), 2 Wm. Bl. 1055 


1595. Wron spelling.| -SHREwsBURY’ Ss (EARL) 
Casz, No. 1594, ante. 
1596. ——— Bond.]—-VERNON v. OnsLOwW (1614), 
1 Brownl. 60; 112 EH. R. 665. 
—— ——.|—See, further, Bonps, Vol. VII., 
os. 239-260. 


pp. 185, 186, 

1597. Lease.|—A lease for octoginta et 
terdecem annos shall be taken for a term of 93 years, 
& not for eighty & thirty —-HoPEHILL v. SEARLE 
(1634), Oro. Car. 386; 79 EH. R. 937. 

See, further, LANDLORD & TENANT. 

Clerical errors.|—See MISTAKE. 

1598. Plural read for singular— Warrant of 








een! ph edi Abe me a ee a ree et eed 


positive clause are per se sufficient to 
ie a right they cannot. be controlled 
a reference to the other clauses of 
the disposition.—-LEE 1. ALEXANDER 
pees) 8 App. Cas. 853; 10 R. (Ct. of 
ess.) 91; 20 Sc. L. R. 877.— SCOT. 
t. -~——— Correction should involve 
least departure from instrument.}—The 
Feost correction is that which involves 
ast oe Coperune from the terms of the 
MORRISON 


would affect t 


selves.— THO 


the word ‘“‘ or 


LAYTON wv. 
(i873). 2 °C. A. 263.—N.Z. 





nen eo maaniteT 


to puta consteuciion upon them, which 
he rights of a purchaser, | 427.— 
which it would have adopted without 
hesitation as between the parties them- 
MPSON v. SIMPSON (1841), 
1 Dr. & War. 459, 491.—IR. 


1594 I. Wrong grammar.}—In a deed 

may be construed to 
mean ‘‘ &,"’ & “ & ’’ may be construed 
to mean “ or,”’ if such construction be 
necessary to give effect to the intention 
of the party by whom the word a 


attorney to enter judgment.|—Grapwin v. Scor 
(1753), Barnes, 538 ; veel E. R. 802. 








Annotations : arte os Futcher v. Smith (1779), 2 Wm. Bl. 
ne Distd. Geo v. Lane (1812), 15 East, 593. 
—FuUTCHER v. SmiTrH (1779), 
ow, BL 13801 ; 9 H. R. 762. 
1600. — ——.|—GEn v. Lane (1812), 15 
East, 592; 104 BH. a edee 


Annotations —Conad. F v. May (1813), 2 na & S. 76. 
Refd. Raw v. atetion ont Nyse! CG. P. 145. 


1601. Lease of sporting rights.|—-In an 
indenture of lease the lessor granted to the lessee 
the right of sporting | over the land demised, & 
certain other lands ‘‘in common with the lessor, 
his heirs, & assigns, & any friend of his or them ”’ ; 
—RHeld: the privilege might be granted to several 
friends to apart at the same time.—GARDINER v. 
wa Ss pte 4), 10 L. T. 715; 28 J. P. 698; 12 





SuB-sEcT. 2.—REJECTION, SUPPLY & TRANSPOSI- 
TION OF WORDS AND OLAUSES. 
A. Rejection. 
(a) For Repugnancy. 

1602. General rule.]—-Words of known significa- 
tion but so placed in the context of a deed that 
they make it repugnant & senseless are to be 
rejected equally with words of no known significa- 
tion (per OuR.).—OROWLEY v. SWINDLES (1671), 
Vaugh. 173; 124 E. R. 1024. 

1603. ——— Intention of parties.|—MaLLory’s 
Case (1601), 5 Co. Rep. lll b; 77 E. R. 228; 
sub nom. PAIN v. peimtloael Oro. Eliz. 832. 

Annotations held. wet v. Painter 

Bland’s oar 1682), "Godb. 448. entd. Finch’s Cage 


1606), 6 Co, p. 63 a; Molineux v. Molineux (1606), 
ro. Jac. 144; Beauincen's Case (1609), 8 Co. Rep. 89 b; 


Le emenatialetellanhimmahtiiamestdnead ee eed 


3 pea HSTATE (1874), I. R. 8 Eq. 





F emtndammnenenaine 





PART III. SECT. 5, SUB-SECT. 2.— 
A. (a). 


1602 i. General rule.J—No words in 
any deed or instrument which may 
have a significant & operative meaning, 
without more the natural & obvious 
sense of any other part of the deed or 
instrument, can be rejected as BUG COry. 

redundant. —ATKINSON WV 


& 

a. Name given to document by aud WORTH (1787), 1Ridg. Parl. Rep. 449. 
a, eee Dre Wan til) 1 Co ela | IR ; 

he name given by the parties to IR. 
document not concluaive as to i 1603 i. —— Intention of parties.}— 
nature; but the designation given we 1594 ii. .}~-The ct. can correct a | Letters patent granted land described 
the parties themselves to it cannot be ahaa berg error which would have | as extending from a certain point 32 
lost sight of, where the document is he effect of nullifying the obvious | chains, or to a certain road, thence 


intention of the 


b tib 
ambiguous & is susceptible of more policy contained 


than one construction as to its nature 
& scope.——KALABHAI v. eat ea ag or 
STATE FOR INDia (1905), I. L. R. 29 
Bom. 19.—IND. 

b. Words occurring twice in same 


word ‘ not” 


he words 


proceedings 
taken ” :—Held: the insertion of the 
was clearly a 
matica error, & the ct. was entitled to 


to run a certain distance ‘‘on said 
road ’’; the road was 69 chains 
distant from the starting point :— 
Held: the words of the grant neces- 
sarily imported that the second 
alternative in the description should 


anters. Where a 
** unless 
have not been 


&am- 





correct —-GLEN’S TRUSTEES  v. Pe the controlling one, & the land was 

A-word, which ogoure twice in the same LANCASHIRE & YORKSHIRE ACOIDENT | bounded by the road.—R. ». WILSON 
is to receive the same INSURANCE Co. Bot Foe 8 F. (Ct. of | (1835), Ber. [3], 1.-—CAN. 

Tmeantne ‘in both places, enh & Pind ; Sess.) 915.—800 1603 ii. ———,J—-In ejectment a 

intention to the contrary a, Punctuation.}—Regard should be | geed under which pltf. claimed was 


RIDGEWAY vw. MUNKITTERNCK etree 1 





Dr. & War. 84.— IR. of a lease 
co. N ve claim read as ess | ROBERTSON (1904), 
: negative claim oP pai 
deed implies, & contains If 
& co on affirmative, & th 
construction of the instrumen 1 


roma ong much weight Py neo as “ r 


nye 
have § ee KE. (istay ¢ 


d. After great lapse of time— 
Rights of purchasers under instrument 
adda een cae when the articles are 

amb & there has been a 
great lanae of time, the oe. willl be slow 


rational & self 
to adopt that in 
ence te another w 
to the parties 
capricious, 


had to punctuation in the coneenction 


-}+~—Where the meaning o 

dae in an instrument ig ng tat 
the ct. may insert punctuation, as a 
means of showing what construction 
the words are capable of; & if by such 
aid the he is enabled to see that the | Held 


can bear 
cb oll ma make the whole instrument 
-consistent, it 


ch would attribute 
an 
insensible, 


rigor to be an indenture made between 
G. ‘“H. acce ting hereof for & on 
Pohatt of *’ T. he consideration was 
declared to have been paid by T., 
the grant of the land was to him as 
wasalsothehabendum. The covenants 
including one for further assurance, 
were also made with T. The deed, 
however, was signed by & H.:— 

- in order to sive effect to the 
deed in every bariiouls r according to 
the plain intent of the parties, the 
words, ‘‘ H. accepting hereof for & on 
behalf of, must be struck out as 
repugnant to the eed.— 
EvLiorr v. DovuGaias (1879), *30 CG. P. 
398.—CAN. 


—AYL 
7 Terr. Le K. “168. 


an interpretation 


bound 
retation in prefer- 


intention utterly 
absurd.— | 


1611), 1 Bulst. 174; . 


3OU | 


Sub-sect. 2, A. (a).] 
(ise ie) Ley, 40 Bache Cro. ote hye te, 
B. 16; Wi vw. Bry 1672), 2 Keb. § 


Buoke (1718), 1 Btza. i Filta 5), 
13 M. & W. 888: Scaitook v. Baton 75), 10. P. De 


Biacee 2. Mole 
ng 2. 





1 —— -|——-When. different of a 
deed are inconsistent with each other, e act ought 
. to be given to that part which is caleulated to 


pry out aos real intention of the parties, & the 
should be rejected.—WALKER v. 
Gums RSa9), 60. B. 662; 18 L. J. O. P. 823; 


14L.7.0.8.413 18 Jur, 753 5 Hage a a od 
Annotations : Phat Oe B Pi 8. 
485. 3B o. Pileworth (1 (1840), B, 63 a, n. 3 
Doe xle v. are ics el 851), 7 exch . 
Souster (1853) ae Exch. 7 pss 
Counties, etc., oo. (385 Lee ee E. & E. "889 "Re Royal Liver 
pacoe Boc. (1870 ‘Monta. Thorn »v. 
886) Kq. ae Be g Potter, H . Parke 
crave i De boivars County Court Cases 234; Betts, 
Harrison (1881), 18 Ch. D. 127. 





1605. Inconsistent clauses.|—Where a 
deed containg inconsistent clauses, the ct. very 
reluctantly rejects one altogether, & never unless 
it is absolutely impossible to reconcile the incon- 
sistencles.—BusH v. WATKINS (1851), 14 Beav. 
425; 61H. R. 350. 

1606. ——- —-——— Or inconsistent contemporaneous 
deeds.|—Where contemporaneous documents can 
be read in two ways, in one of which they appear 
consistent & in the other inconsistent, the con- 
struction is to be preferred which will render them 
consistent. If one of two contemporaneous docu- 
ments is ambiguous in its terms, & the other is 
clear, force is to be given to the document whose 
terms are clear, so as to interpret the one con- 


taining ambiguous terms.—Re PHanrx BESsEMER 
STazt Co. Us 75), 48 ie J. Ch. 688; 82 L. T. e6f. 
nnotations ;: o—— RR 


Pyle Works 1890 44 Ch. 
Menta. Fowler : v. z. Broad’ . Patont Night by ht Co., D 8383 


Fy ee ey uatrallan nvestment Co. 
Debenture’ Holdere. | 1895] 244; Re Russian Say 


Peg Johnson »v. Heesaa Sp Spratts patent, {1898] 2 


1607. a a shipped on board 
@ steamship under a bill of lading which stated that 
the ship was then ‘‘ lying in the port of Malaga, & 
bound for Liverpool, with liberty to proceed to & 
stay at any port or ports in any station in the 
Mediterranean, Levant, Black Sea, or Adriatic, 


1605 ill, 














—— Inconatatent piaiines: }— 
A description of land in a deed, after 
a point two chains from a 





who covenanted o ndemny e at, 


‘DEEDS AND- THER | INSTRUMENTS. 
‘Sect. 5.—Correction of errors by intrinsic evidence: 


or on the coasta of Africa, Spain, Bosaeal France, 
Great Britain, & Ireland, for the puree of am 
coals, cargo or passe or for any er 
rss se whatsoever.” The bill of lading contained 
a clause whereby the a0" oad y agreed to 
all its stipulations whet tten or omited: 
The deviation clause was printed with the name of 
the port of shipment left blank & filled up in writing. 


Lora ship left a for a port on the east coast of 
out of her course for Liverpool, then 
Sania & made for Liverpool, where the oranges 


were delivered in a damaged condition stile be 

the delay. In an action by the shipper against th 

shi own for damages for breach of contract :— 

Held: rinted clause must not be construed 

80 as bs ne eat the main object & intent of the 

contest which was to carry the oranges from 
a to nae ool.—-GLYNN v. MARGETSON & 


1893) A 8B] 62 L. J. Q. B. 466; 69 
rt; 8 TL. R, 4373 1 Asp. M. L. 0. 866; 
iB. 198, H. L. ; affg. 8. 0. sub nom. MARGETSON 

V. GLYNN, 11892] 1 . B. 337. 

Annotations :—Retd. Cafin » seat ae 1, Com Cas. 
181; Evans v. Cunard 8.8 Co, (180 T. L. R. 374; 
Burstall v. Grimsdale (1906), 1 Com. Cas. 380% Sanda 
v. British ‘& Foreign Marine Tbe. {1916) 2 K. B. 781; 
Morrison v. Shaw, Savill, & Albion Co (1916) 2K. B 
788; Re Sutro & Heilbut, Symons (1917) B. 3483 

A.-G. v. Smith (1918), 87 L. J. K. B. 1 Naylor. 
Henson. Krainieche’ Industrie’ Gesellschaft 8), 87 
Van creat 1066; Ruffy-Arnell, etc. Co. v. R., [1922 
1608. ——— ———.]—-Where a municipal council 


granted to a railway co. authority to construct, 
maintain & operate railways in its streets, with the 
exclusive right to such portion of any ‘street as 
shall be occupied by the railway, but with the 
plain intent that the co. should have no concern 
whatever with any portions of any street not in 
actual occupation by their rails :—Held: a subse- 

uent clause in the deed of grant giving to the co. 
the refusal on terms of other streets in the city for 
railway purposes bre insufficient to constitute, 
contrary to the n meaning of the previous 
stipulations, a nt of monopoly in any of the 
streets of the city.—WINNIPEG STREET Ry. Oo. v 
WINNIPEG ELECTRIC ere Ry. Co. & City or 
WINNIPEG, [1894] A. C. 615; 64 L. J. P. O. 10; 
71L.T. 127; 6R. BOS, P. O. 

1609. First clause - words prevail.|-BLAUNCHET 





v. SyMOUND (1309), Y. B. 2 Edw. 2, 29. 
———-,}—In 1820, A. , mentioned *’:—Held: such proviso 
conveyed his life estate to his son B., | was ede tacit to eos grant & um 
in fee, void.—LARIO v. 


line w the east aide noe cree guard | amongst other debts, a bond of W., | WALKER (1881), OB" Gr. 216.—CAN. 
lock on ene ar canal proceeded; | who, in 1822, obtained judgmen 

** thenas 8. h degree RK. P06 chains, {| against A. In 1824, B. conveyed the 1609 li. ———.}—A lease with haben- 
more 0} leas, aware a distance of we estate, in trust, to sell, & to pay, first, | dum for a year contained a subsequent 
chains from a line with the east side of | the mtge. debta mentioned in the first | clause that ener ner might te 

the guard lock, to the northern limit {| schedule of the deed, then the judg- | the lease at the end act re vest on giving 
of lot 27,’ thence, otc. The course | ments in the neoond schedule, entered | three months’ notice prior 
should have been north instead of | u + B., & then bond debts in a | thereto /—Held: the a alauee was re- 
south, & the effect of it as written was third pone, | the debts to be paid pugnant to the habendum & must be 


to-go away from the northern limit of 

the lot, & exclude the land a i hater bt 
Held : the course quent be rejected 

& a line two chains from the east side 
the look be adopted ae the course 


to’ be taken ln cedar’ ter eek ta.) edema: 


in such priority as the 
deem pro per. The second achedule 

d to set out the judgments 
affecting oon appearing on record 


pace ment The trcates did not de- 
: e 


rejected, & the lease terminated at the 
end of the ‘year without any notice.— 
bh ery eg . CARNEW (1898), 29 O. R. 


1609 fli. ——-.}—-When a deed con- 
tains two pope of tainty 8 of 


trustee should 


merated W.’s 


CounT® Gonna. © SUPrALO @ Lane | Gute once seeinst Be might | sufficient 
wo . 6 Mics 
Huron Ry. Co “figT®) 92 U. ok R. | be rejected in i consten mg deed.— | variance is ‘shown by ¢ extringic evi 
147; afd. 31 'V.C —OAN. AYLOR ¥. Gomuan (1844), 6 I. Eq. R. | 60 Raine ones hen, be eatler . 
1606 ii. ea, Greer 634.— IR. D ° 


tained . clause under which the co. 
could at any time & for any cause 
oanoel “the contract. The co, 


goods . t buat “If 
ss from any by Cone the ce. ’ fails to ht pees 
e th thes 8 it shall not’ 
be lia ig to him for datoages in conse 
void, t eting ay ta the obline: 
@ 0 
Y Co. v. ZWICKER 
1908), ), 25. lL. R. 59.—CAN, 


the grantee, his 


— or dispose 


prone at tho ponoinging Bs 
declared ' eas, 

above L. shall have no right to 

in any way whatsoever 

of the Si tho neuen aring his ietime 


after which bis ck is ciuldren ‘will have f 


d ti prevail 
| ies (1859), it oO. L. R. 320.— 


ie ~——~ Not where inconsistencies — 
enue provimon.| Tne ral (aero 


an mo ke & rep , the first in 

dsed shall p has no application 
when the sup inconsistencics are 
found in one & the meu? poop 


OCATE-GENBRAL 
oRnmuBssI (1905), I. rT R. 39 Bom. 
375.-—IND. 


thet the 
to sell, 


re fui 


*b , mae ra B, vee ey Rabe OS Uy ANY ee cf 
id. 
Past fil. {11S 


ening __SHARPLES -¥  qiaceon 
tte, Er Bliz. 420 ; 76 B. R. 187. 
Annotation :—Relil. Graves v. Ashenburst (1873), Freem., 
orp __—]—Oonn v. SuRY (1627), Lat. 264 ; 


R. 878. 
paler s—-Mentd. Sacheverell o, Walker (1671), Freem. 


e e 6. 
aha MERRICK, No. 1088, 


ons. ——.]—The general rule is, that if there 
be a geht ech the first words in a deed, & the 
last words in @ will, shall prevail (MANSFIELD, O.J.). 
—Dor d. LEICESTER v. Bags (1809), 2 Taunt. 109 ; 
127 BE. R. 1017. 

Annotations : :—Consd. Sherratt ». Bentle 


Re Lashmar, M peu 891] aa 
Baker v. White 0008 L 20 tat 


hele ane 


(1595), 


1856), 2 & K. 
(Tsot} 1 Ob, 258. 


Mentd. 

Gibba v, Moody (isis), 8 Bing. O ohite o. 

penny « (1885), 1 Bing. N. 0. 578: Doe d. “oratrex v. 

Homfra 1), 6 Ad. 4 El. 306; boo a. J v. Pum- 

hrey (15 837), 1 Jur. Morrall - Sutton Cibtsy 1 a 
B33 anquera re Se eule Landau (1882) 
Ch, b. 46 53 Re Allsop & Joy's Contract 1380), 1 2) 

213 Re ersoee: Brooke v. ete . 


94) 

Re keen & Perry’s Contract, eog)t 1 Gh. 68 
1614. .]—The rule of law as to aalng 
a deed is that if you find that the first words 
have a clear meaning, but those that follow are 
inconsistent with them to reject the latter (SHAD- 

WELL, V.-O.).—COoPE v. Cops (1846), 15 Sim. 118 ; 

1b L. J. Oh. 274: 60 EB. RB. 562. 

cy peal :—Mentd. Bourne v. Hartley (1854), 2 Eq. Rep. 





1615. —-—.]|—Re WEBBER’S arte ary A aaa 
17 Sim. 221; 19 L. J. Ch. 445; 60 HE. R.1 
Annciation : :—Consd. Nichols »v. Haviland (1855), : a & J. 


1616. —-— Unless some reason to contrary.}—- 
The rule of law is clear, that if there be two clauses 
or parts of a deed repugnant the one to the other, 
the first part shall be received & the latter rejected 
except there be some special reason to the con- 
trary (WILLES, J.).—BATESON v. GOSLING (1871), 
L.R.7C.P.9; 41L. J.C. P. 53; 25 L. T. 570; 
20 W. KR. 08. 


Annotations :—Mentd. Cragoe v. Jones 1873), L as 8 Exch. 
81: Ellis ». Wilmot qs 4), L. R. 10 Re White 
house, Whitehouse v. Edw ards (188i), bd ren D. 688; 

Duck v. Mayeu, 11892] 2 Q. B 


Bonds.]|—See Bonpbs, Vol. VIL. » p. 185, Nos. 227— 
34. 


1617. Marine insurance policy—-When risk to 
attach.|—A policy of marine insurance expressed 
to be on freight of meat, ‘‘ at or from M.V. to an 
ports, etc.,”” provided ‘‘ that the assurance s 
commence from the loading on board at M.V.”’ It 
was known to both parties that meat could not be 
loaded at M.V. he words ‘‘M.V.’’ were in 
writing, the rest of the clause pane oe print :— 
Held: the clause was to be rejec as being 
absolutely inapplicable, & the policy attached. 

clause, as it stands, is clearly inconsistent 
with the previous part of the policy (LopEs, J.).— 
Hyparnes S.S. Co. v. INDEMNITY MouTUAL 
MARINE ASSURANCE Co., [1805] 1 Q. B. 500; 
64 L. J. Q. B. 368; 72 L. T.103; 11 T. L. R.173; 
7 Asp. M. L. ©. 553; 14 R. 216, 0. A. 

See, further, INSURANCE ; _ SHIPPING & NAvVIGA- 
TION. 





(1600), 1 Co. Rep. 40b; 
90 


‘The deed contained a proviso, that not 


that A. took a life =e 
HAMMERSLY 1861), 11 I. Ch. R 


rox OF ‘Dues 4 AND ‘Nox: Tiawrastnirnainy aati , so 


1618. Lease—Date of commencement.|—ANox, 
(1566), 8 Dyer, 261 b; 73 E. R. 580. 
ace :—Refd. Aldous v. Cornwell (1868), L. R. 3 Q. B. 


———.]—SEAMAN’S (1610), 
Godb. 168; 78 E.R R. 101. 

1620. Covenants ‘‘ hereinafter ’’ contained 
—No covenants following.|—Dor d. SPENCER v. 
GopwIn, No. 658, ante. 

See, further, LANDLORD & TENANT. 

1621. Settlement—In estate tail.]—BarkER 
v. FREEMAN (1772), Lofft, 31; 98 EH. R. 516. 

1622. Gift over following gift absolute.|— 
A settlor settled £1,000 upon trust for his ille 
mate daughter. The settlement containe 
proviso that if at her death the daughter should 
not be under coverture, which event happened, the 
money should be oe in trust for her, her exors., 

trators — Then followed a clause 
that if any interest the fund would, but for 
that proviso, be held in trust for the Orown, or 
belong to the trustees of the settlement, then this 
money was to be held upon trusts in favour of the 
settlor & his widow :—Held: the gift over after 
the absolute gift was void for repugnancy, & the 
Crown took.—Re Wiicocks’ SETTLEMENT (1875), 
1 Ch. D. pees 45 L. J. Oh. 168; 38 L. T. 719; 
24 W. R. 2 

See, ipl GHTTLEMENTS. 

1628. Repugnant proviso void—Limitation of 
estate.|—MoorE & SAvi.’s OASE (1585), 2 Leon. 
182; 74 BH. R. 419. 

1624. —— Statute.|— ALTON 


CASH 








Woops’ OAsE 
2 And. 154; 76 KE. R. 


‘Anno tations s—Oonsd. Alcock ». Cooke (1829), 2 State ‘Tr. 
.N. 8. 327. Abid. Yarmouth C a Case cumin a (1878) 
1 dos’ e (1607), o “Co, 


0 Ch. D. 5 Refd. Chan 
, 6), ‘i Co. . 66 eos 
t foe 


ni e 
1 Anst. 281. Mentd. Eng 
-11b.; Case of a Fine (1605), 7 Co. Rep. 
ase (1606), 8 Co. Hep. la; 8t.S 
e e 


p 
0; R.v. Waller & H 
ffield v. Ratcliffo (1615), Hob. 334; 
vis v. York The Hos ae! & sat (1619) 5 
(1626), Cro. Car. 47 ; Brockham’s 
rosse v. Gaver har ed Cro. Car. 


: ngwoo 0. Bridg. 4 ; Holland 
v. ea AL 62) ede Bridg. 181; Foot v. Borklay (1670), 
Keb yon v. Leach (1690), 2 Vent. 1 
Re Hombee's Pons (1691), Freem. K. B. 331; 8 
AN chess Carth. 257: R.v . London Bp. & 
1 Show. 441; Winter ». doveday (1698), 6 5 Mod. 
; Re @ Chostor Bp. (1697), 1 
v. Allgood 1743), Park, 1: Rk. v. Gotton “a751) 
Park. 112; Gledatanes »v. Sandwich 1842), 4 
ish: MS ols 
stern a roht pelago Co. v. 


js eB (1844), 1 
: ritish Maseuin Trustees 


; A. ‘Ge v. 
72 1. 3. Ch. 748 ; Live Dy) & North Wales 8.S. 


ne io ersoy Trading Co., [1908] 2 Ch. 460. 

1628. —— Personal lability.)—Pltf. covenanted 
with A., B., O., D., etc., churchwardens & 
overseers of the parish of St. B., to do certain 
works & repairs, & A., B., C., D., etec., in 
consideration thereof, for themselves & their 
successors, covenanted with pltf., that they, their 
successors & assigns, would pay pitf., his exors., 
etc., £1,169 at certain times particularly specified. 
hing therein 
contained should extend or be construed to extend 
to any personal covenant, or affect A., B., O., D., 


—Re remises, provided ae did not divide 
- 229; HN hem into tare than four ar or 








freehold leases trustees, to | affd. a i. R. 810; 13 ir. Jur. lote, unless with tho consent in writi 

hold to the use of A. his heirs & $33" of the ptor, his hei iver aaheice 
SOA ertee een ct ncat | 40881: Repuonane eithya ia) Cort pnnat youd & ec Palistae 
ement, fo e, ou ‘ nt proviso : e - 
ent of » with a power | covenant in a fee-farm of 1858 tion reer implied by the fee- 
© lease; remainder to the trustees, | that the tee, his heirs & assigns, i UNHAM's ESTATE 


reserve, etc. :—Held: the w gras, 
oe ie heirs” should be rejected, & 


ht » sublet, herwise part 
mie the SGaneamion ae tha domised 


(sii) Tr R. rf Eq. 170.—IR. 


3620 
Sect. 5.—Correction of errors by intrinsic evidence: 
Sub-sect. 2, A. (a) & (b) & B.] 


etc., or any of them, in their private capacity :— 
Held: the proviso was void, as repugnant to the 
covenant, & the churchwardens & overseers were 
personally liable on it.—FORNIVALL v. COOMBES 
(1843), 5 Man. & G. 786; 6 Scott, N. R. 522; 12 
L. J. 0. P. 265; 1L. T. O. 8S. 80; 7/3. P. 322; 
7 Jur. 399; 134 EB. R. 756. 

Distd. Veley v. Pertwee (1870), L. R. 5 9. B. 
Williams v. Hathaway (1877), 6 Ch. D. 544; 
Watling ov. Lewis, {1911] 1 Oh. 414. Data Hallett v. 
Dow (1852), 18 g. B. 2: tt v. Avery (1856), 5 
H. L. Cas. : De Vries v. Corner (1885), 13 L. T. 636 ; 
Kelner v. Baxter (1866), L. R. 2 C. P. 1743; Forbes v. 
Git, [1922] 1 A. C. 256. 








.}—A proviso which is in terms 
bbe sepugnant to a covenant creating a personal 
a 


6 
bility is void, but a proviso only limiting the 
dae liability without destroying it is valid.— 

ILLIAMS v. HATHAWAY (1877), 6 Ch. D. 544. 
Annotations :-—Consd. Watling v. Lewis, [1911] 1 Ch. 414. 

Refd. Forbes v. Git, [1922] 1 A. OC. 256. 

1627. .]—-A covenant by the trustees 
of a deceased mtgor. ‘‘ as such trustees but not so 
as to create any personal liability’ to pay the 
mtge. debt & indemnify the estate of a deceased 
co-mtgor., involves the personal liability of the 
covenantors. The words ‘ but not so as to create 
any personal liability ’’ are, in effect, a proviso 
destroying, & not qualifying, the covenant entered 
into by the covenantors ‘as trustees.’’ That 
covenant is an absolute one & imports personal 
liability, the subsequent words are repugnant to 
it & must be rejected, & the personal liability 
therefore remains.—WATLING v. Lewis, [1911] 1 
Ch. 414; 80 L. J. Ch. 242; 104 L. T. 182. 
Annotations :—Refd. Re Robinson’s Settlmt., vant 1. Hobbs 

{1911), 28T, L. R.121; Re Tewkesbury Gas Co., Tysoo v. 

ewkesbury Gas Co., [1911] 2 Ch. 279. 

1628. -|—A co: issued debentures 
which they covenanted to pay off on or after 
Jan. 1, 1898, the debentures to be paid off to be 
selected by ballot, & six months’ notice being given 
to the holders thereof. The co. contended that 
the debentures were repayable after Jan. 1, 1898, 
only after a ballot been held, & six months’ 
notice had been given to the holders of the drawn 
debentures :—-Held: inasmuch as the covenant 
created a liability to pay on or after the date 
specified pe a demand, the clause secking to limit 
its operation to such debentures as should be 
drawn by ballot was void for repu 
TRHWKESBURY Gas Co., TYSOE v. WKESBURY 
Gas Oo., [1911] 2 Ch. 279; 80 L. J. Ch. 590; 
106 L. T. 300; 27 T. L. R. 511; 55 Sol. Jo. 616; 
18 Mans. 801; affd., [1912]1 Ch. 1, C. A. 
Annotation :-—Refd. Wylio v. Carlyon, {1922} 1 Ch. 51. 


1629. rae fare in a deed an earlier clause is 
followed by a later clause which destroys altogether 
the obligation created by the earlier clause, the 
later clause is to be rejected as repugnant & the 
earlier clause prevails. But if the later clause 
does not destroy but only qualifies the earlier, then 
the two are to be read together & effect is to be 

ven to the intention of the parties as disclosed 

y the deed as a whole (LORD WRrENBURY).— 


So ansememeaienaudimansmmanabald 














ancy.— He 


Ot mnt opename Ae ten GT Nhe OE APD | 


PART Ill. SECT. 5, SUB-SECT. 2.— 
A. (b) 





— stegie 


h. Additional words—To previously 
defined terms.)—Held: the words “ be 
the same more or less,’’ follo 


e 

description of the -quantity of land, 

pp ery aonad rae pean lad gi : 

NELLESv. WHITE (1881), 29 Gr. 388; fia. | ANDERSON (190 

on another potnd 8. ¢ R. $87.—-CAN. | 0. W R. 1037.—-GAN 
-——— ———]—A contract con-« 1630 1. Znsensid 

tained the wanda: ** being the premises | omifted. * 


et atta a 


known as number 23 A. street.”” The 


en 
.:) without the aid of 
street number, the words quoted might 
be rejected as surplusage.—FOoOsTER v. 

8), 160. L. R. 665; 11 


Z be 
kA Crown grant setting out, 


‘Dezps anp Oraer InsTRUMENTS. 


Forses v. Grr, [1922] 1 A. 0. 256; 91L. J. P.O. 
97; 126 L. +6 6, P. ° : 
1680. bat i Not rejected if covenant only modi- , 
filed.|—ANoN. (1428), Jenk. 96; 145 E. R. 68.. 
1 


._—— —.)—WILLIAMS v. HATHAWAY, 
No. 1626, ante. 
1632, ——- ——.]—Forsms v. Grr, No. 1629, 
ante. 


Proviso limiting liability on bill of exchange.|— 
See Bruxzs of ExcuanGcn, Promissory Notes & 
ae INSTRUMENTS, Vol. VI., p. 48, No. 


1638. Contemporaneous documents—One ambig- 
uous one clear—Ambiguous one rejected.|— 
PHa@Nix BESsSEMER STHEL Co., No. 1606, ante. 
Execution of.]—See Part I., Sect. 5, Sub- 
sect. 8, ante. 

16384. Two clauses relating to same matter— 
One absolute one restrictive—Restrictive prevails.] 
—Where, in a deed of settlement, there are two 
clauses relating to the same matter, the first 
absolute & the other restrictive, that which is 
restrictive prevails—Re LONDON & COUNTY 
ASSURANCE Oo., Woop’s CLAIM, BrRown’s CLAIM 
(1861), 80 L. J. Ch. 873; 9 W. R. 866. 

Several instruments—Whether construed as one 
deed.|—See Part II., Sect. 3, sub-sect. 25, ante. 


(b) As Surplusage or for Insensibility. 

1685. Obligation to pay money—Designation 
of object of payment.]—ANoN. (1574), Ben. & D. 
116, pl. 7; 123 KB. R. 319. 

1636. Lease—Additional words—To an absolute 
reservation.|—-HAVER v. CLIFTON, No. 1118, ante. 

7. —— —— To previously defined terms.]— 
ANON. (1583), Sav. 71; 123 E. R. 1019. 

1688. Conveyance to corporation aggregate— 
‘* Successors & assigns.’*]—In 1777 an Act of 
Parliament was passed for making a canal. It 
incorporated a co. by name of the Co. of Pro- 
prietors of the Basingstoke Canal Navigation, 
authorised them to construct the canal, & make 
bye-laws, demand tolls, & acquire land. All 
persons were to have the right to use the canal on 

ayment of tolls. The co. were to make & main- 
ain bridges. Throughout the Act in conferring 
rights or imposing obligations on the co. the words 
‘‘their successors & assigns’? were added. 

I think the words “ their successors & assigns ”’ 
are meaningless & must be disregarded (COZENS- 
Harpy, M.R.). 

The words ‘‘ successors & assigns ’’ have not any 
more meaning in the case of a statutory co. formed 
to carry out a public undertaking than they have 
as words of limitation in a conveyance to a cor: 
poration aggregate. They are mere surplusage & 
meaningless (SWINFEN EApy, L.J.).—Re WOKING 
URBAN Councit. (BASINGSTOKE CANAL) AcT, 1911, 
[1914] 1 Ch. 300; 83 L. J. Ch. 201; 110 L. T. 
oT ae P. 81; 830T. L. R. 1385; 12 L. G. R. 


Annotations :—Mentd. A.-G. v. N. E. Ry., [1915] 1 Ch. 905 ; 
R Bedfordshire County Council, i'- p. , [1920] 


9K. B. 465. . 
1639. Insensible words—May be omitted.|— 


If in a covenant the name of a person not a party 


nese eacencetanerermenn nanan seaseitenantenneremremesssares oreo iprnnnsnme 
& purporting to describe parcels, but 
the description obviously & by demon- 
stration is incorrect, as not enclo 
re | a space, such description is inoperative, 
tified | & should be wholly Najocted.-OTEPHES 
the |v. BEeLrast SHIRE COUNCILLORS & 
aaa (1870), I. V. R. (Law) 59. 
1639 1. ——- ——.}—_DoHN v. TICE 
(1861 » 1l C. i 289.—CAN. 


1639 iii, ——. -——-.}—-The premises 
intended to be conveyed by a tax deed 





words — May 


en 
+ 


‘Pant Il1.—InrerPretation or DEEps anD Non-TrstaMENTARY INSTRUMENTS. 


to it be inserted, & words introduced which are 
insensible, a declaration thereon omitting the — 
of that person, & the insensible Pk is good 
GoopMAN v. KNIGHT (1614), Oro. Jac. 358; 
B. Supply. 
1640. General rule.|—SLEIGH v. MeTHAM (1697), 
1641. Name supplied——Of grantor.|—TRETHEWY 
v. ELLESDON DO a eae 141; 86 EH. R. 356. 
. Say v. Seal’s Case (1711), 10 Mod. Rep. 40. 
.|—Say & SEAL’s (LORD) CASE 
SEALE net v. LLOYD (17 12), 4 Bro. Parl. Cas. 73. 
tations : “aa A Hill (1852), 3 H. L. Cas. 828. 
Refd. Dart v. Clayton 








Roll. Rep. 84; 79 E. R. 307. 
1 iat 782 ; 125 EB. R. 410. 
. Milburn ». Salkeld (1755), 
Wiles, 873. 
Annotations :— Hill 1853), 38 H. L. Cas. 828. 
1642. 
(1711), 10 Mod. Rep. 40; on appeal, sub nom. Say & 








1864), 4 New Rep. 221. Mentd. 
Grecihough | v. Gaskell i833), Coop. temp. Brough. 96. 
ante. 
1644. ——— Of grantee—Where omitted in 


premises—Mentioned only in habendum.]|—-BUTLER 
v. DopTon (1579), Cary, 86; 21 E. R. 46. 

1645. -——- ——- —— ——.]—BUSTARD Mp 
CouLTER (1602), Cro. Eliz. 902, 917; Yelv. 8; 
Moore, K. B. 665; 78 E.R. 1124, 1138. 

1646. Words or clauses—Heirs ‘supplied.]—ANON. 
volt Cary, 16; 21 E.R. 9. 

1647, ——- ———_.] VERNON 7. GATACRE (1568), 
3 Dyer, 258 a ; 73 i. R. 561. 


td. Chudleigh’s Case, Dillon v. Froine 


notations : —Mien 
“G305), 1 Co. Rep. 113 b; Gawen ». ‘tates (1601), Cro. 
o&3 


804; Seymor’s Case (1612), 10 Co. MED: amb 
v.. ae (1618), Hut. 40; Took v. Glascock (1669), 


} ———.|—-BAILDON v. CHURCH (1606), 
Toth. 132 ; 21 E. R. 145. 
1649. ———- ———.|—-By surrender & a settlement 





| 


| —An equitable estate of inheritance in re 


| 
| 
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dated in 1881 co ag hereditaments were limited 
in trust for M. for life, & after her death for her 
husband, & after { the death of the Nec in trust 
for the children of the marriage e as tenants 
in common, & in default of ane ee such uses 
as M. should declare by her will, with remainder 
to the right heirs of M. There were three children 
of the marriage :—Held: there being upon the 
face of the instrument sufficient indication of 
intention on the part of the settlor that absolute 
interests should be given, the three children, not- 
withstanding the absence of any limitation to 
their ‘‘ heirs,’’ were entitled as tenants in common 
in equal shares for equitable estates in customary 
fee simple.—Re TRINGHAM’s TRUSTS, TRINGHAM 
v. GREENHILL, [1904] 2 Oh. 487; 73 L. J. Oh. 693 ; 
pare T. eke 20 T. L. R. 657. 


istd. Re Irwin, Irwin v. Parkes, [1904] 2 

Folld. Re Oliver's Settimt., Evered v. Leigh, 

Wok. Ce : Ch. Distd. Re Thuraby’s Settlmt., Grant v. 

ittledale, 1910] 2 Ch. 181. N.F. Bostook’s Settimt., 

Norrish v. Bostock, reaina Ch, 469. Refd. Re Monckton’'s 
Settlmt., Monckton v. Monckton, (1913) 2 Ch. 636. 


1650. |—Re OLIVER’s SETTLEMENT, 
EVERED v. LeieH, [1905] 1 Ch. 191; 74 L. J. Ch. 
62; 53 W. R. 215; 21 T. L. RK. 61. 








Grant v. Little- 





Annotations ‘Reid. Re Thureby’ 8 Settlmt. 
dale, (1910) 2 Ch. 181; Re Bostock’s Settlmt., Norrish 
v. Bostock, {1921} 2 Ch. 469. Mentd. He Beales’ Sottimt, 
Barrett v. Beales, aoe }1Ch 256; a WwW hit- 
worth v. Wright, [19 Mie 2 Ch. 288; He Nash, ‘Sook v. 
HP piaeataeat [1910] 1 Ch. 1; oe Macartney, Macfarlane ». 
Maca ney Clee 1 os "300; Re Ochre. Ogilvie v. 
Oglivie [ $18J)1C 
1651. When words of limitation supplied.] 
pro- 
perty cannot be passed by grant or assignment 
without proper words of limitation, & the intention 
of'the grantor or pear pe to pass it, even although 
manifest, is not s ient, except in two cases: 
(1) where the grant or assignment is expressed to 
be for the same estate as that for which other 


re a gem bint eat alte NN ALN eG RN Aah NTL I EN 1, NIT Jenne IT A TAR SAR ae cat 


‘trom the warden & treasurer to pltf., 
ore described therein as 180 acres 
the east halves of two lots ‘‘ com- 
mencing at tho front east halves of 
lots, taking the full breadth of cach 
half respectively, & running north- 
wards so far as required, to make 90 
Gora of each east half :—Held: 
‘* northwards ’’ might be rejected, 
being cvidently a mistake for weat- 
ward.—-FERGUSON v. FREEMAN (1879), 
27 Gr. ia -—CAN. 

1639 -J-~To reject words 
having ‘4 ‘definite signification, & treat 
them as insensible, would be manifestly 
to take such a liberty as neither law 
nor reason could justify, unless it bo 
absolutely necessary to do so for the 
purpose of preventing the defeat of the 
object which the Dartiee have clearly 
shown they had in mn ew.—O’DONNELL 
v. as (1854), 41.C.L. R. 44, 56, 57. 


oe 








1639 v. -}—If there are 
fonors: words of the same kind, which, 
f applied to other general words 
rect scour ber eevee & rou 

© grant oO e ngs gran 
these insensible words should not only 
not be so applied, but further, aney 
should be rejected. —M ‘NEILL 
Crosoentix 1858 ,8I.C.L. Re 61, 68: 


1. ey surplusage.|—A policy 
of marine insurance provided tha 
L. Co., on account of By pi i. 
case of loss to be paid to L. & Co., do 
cause to be insured, lost or not lost, 
the sum of $2,000, on advances, upon 
con pokey ete., of the L. The of 
on he ate was ap er to insurances 
6 y. Co. were 
y Oran who had expended 
nee money in reps rs on the 
Tn an action opp licy the 
nsurers claimed surance 











one 
hrensicatl 


ia 


was on advances by the owners which 
wero not insurable :—Held : the instru- 
ment must, if possible, be construed 
as valid & offectual, & to do so the 
words ** on advances mi ht be treated 
as surplusage or as merely a reference 
to the inducement which ,led the 
owners to insure the ship.— BRITISH 
AMERIOA air eee Co. v. a & Co. 
--—Cases 7 ae it 
was “held that the irritant clause in a 
strict entail was not rendered nugator 
by the use of a word which, thoug 
unhappily chosen, expressed neverthe- 
less with sufficient distinctness the 
meaning required for validity. The 
irritant clause, after nullif 1 con- 
traventions, closed with these words: 
‘* sicklike as if the same had never been 
made ’’:—Held: the entire passage 
quoted was not restrictive o what 
went before, but was rather emphatic, 
or at the worst amounted to no more 
than mere illustration or surpl 
HOWDEN 2. Peal tell (1866), L. 
8c. & Div. 40.—8SCOT 


PART III. SECT. 5, SUB-SECT. 2.—B. 


1640 i. General rule.}—Where an in- 
penture was drawn inartlificially pe 
altered a word, bod consti tituted th 
itu according to the eeeaaee 
intention of the parica.—— arias LSHMAN 
1 acted (1876),1V.1L. R.124.— 


1640 li. ——-.}—To import into an 
instrument words which the parties 
themselves have not thought fit to use, 
would be manifestly to take such a 
liberty with {it as neither law nor 
Feagon could fustity unless it be abso- 

tely nec do so for the 
purpose of preventing the defeat of the 
object which the parties have clearly 
wh they had in yview.—O’DONNELL 








v. ae (1854), 4 I. C. Tu. R. 44, 56, 57. 


Uy he sep covenantor.] 
—W here it is aufficiently clear from the 
instrument itself, & the acts of the 
parties, that defta. were the parties 
covenanting with the plttf., the 
instrument war intended so to operate, 
tho omission of the names of the parties 
can be supplied.—COGHLAN tr. TILBURY 
Kast ScHoor, TRUSteEES (1874), 36 
U. Cc. R. 675.—CAN. 

1651 i. Words or clausea—When words 
of limttation pets an Fa —~A limitation, 
in a deed, of an equitable estate without 
words of limitation, may confer the 
equitable foe where the intention to do 
so appears from the deed.— Re Cross's 


n. Name sup 





TROSTS, Cross v. Cross, [1915] 1 
I. R. 304.—IR. 
1681 ii. eo estate was 


settled to A., B., & C., as tenants in 
common. for life, with successive 
remainders to their issue male & fomale 
in tail romaindor * in care one or two 
of A & C., should peppen to dle 
without {eaue of her or their bodies, 
then as to the share or shares of such 
one or two so dying without lasue, to 
the use of al] & every the daughter & 
daughters of such survivor or survivors, 
as nants in common in tail ’’ :— 
Held: the word “ survivors ”’ might 
be construed ** others,’’ & tho daughters 
of one of the tenants for life, wha did 
not survive, were entitled under the 
limitation.—CoLe v. SEWELL (1 843), 

I. Eq. R. 66; 2 Con. & Law. 3443 
4 on & War. 1.—IR. 

——— Ssnertainment of goods 
Weepionely described.jJ—A lease was 
made he hae three partiesa—pltf. 4 

first pa one B. of second part, & 

dett. of Petntel part. Pltf. leased to B. 
an hotel, with certain goods & chattels, 
& B. covenanted, among other things, 
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Sect. 5.—Correction of errors by inirineic evidence: 
Sub-séct. 2, B. & C.) : 


| roperty has been granted or assigned, where this 

fatter grant or assignment has been in terms 

absolute; & (2) where the grant or assignment is 

expreased to be for the whole estate which the 

tor has in the a roy.—He Inwin, IRWIN v. 

, (1904] 2 Ch. 752; 78 L. J. Oh. 882; aud 

nom. Re IRWIN'S SETTLEMENT, 53 W. R. 200; 48 
Sol. Jo. 640. 

— on: ‘g 
eTienokton (1615) 2G. 686. Oona. Re Nutt's Settimt., 
McLaughlin v. McLaughtin, [1915] 


(.) hb a 2 Ch. 481. 
re Bostock’s Settim Sora v. Bostock, [1921] 3 Ch, 


1652, -—— ———.]|—-Words of limitation are un- 
necessar* in disposing of the equitable interest 
either in perso roperty subject to a trust for 
conversion into land or in the prospective proceeds 
of sale of land which is under a trust for conversion 
into money. The conveyance can have regard to 
either the interest in the existing property or the 
interest in the property which is ultimately to 
represent the existing property after conversion ; 
& if either the existing property or the ultimate 
property is of the nature of pone he can 
properly deal with the equitable interest in that 
property without using the word “ heirs‘ or its 
equivalent ‘‘in fee simple.’”—Re MONCETON’s 
SETTLEMENT, MONCKTON v. MONCKTON, [1918] 
2 Ch. 686; 88 L. J. Ch. 84; 109 L. T. 624; 57 
; Sol. Jo. 836 ° 


Annotations :-—Retd. Re Nutt’s Settlmt., McLaugblin v. 
. McLaughlin, [1915] 2 Ch. 431; Re Bostock’s Settlmt., 
sh k, fig 2 Ch. 468; Re Dickson’s 8. K. 


: Norrish v. Bostoc 
(1021), 90 L. J. Ch 
1658. Whether assigns supplied.|—F., a 

builder, bought one lot of an estate laid out for 
building, & covenanted with the vendors that ‘‘ he, 
his heirs, executors, trators, & assigns,’’ 
-* would make certain payments & do certain acts 
in respect of the property purchased, & the cove- 
nant proceeded “ & F. on erecting any building on 
the land shall only erect’ buildings of a certain 
description :—Held: the restrictive covenant was 
only a personal covenant binding on F., & a pur- 
chaser from F.’s devisees could not object to the 
title on the ground that this covenant had not been 
disclosed 





When we look at the conveyance we find that it 
contains a covenant by F.. that ‘‘ he, his heirs, 
executors, administrators, & assigns,” will do a 
number of acts, but when we come to the restric- 
tions on building the words of limitation are 
omitted. It may be that in some conveyances 
those words though left out might be implied, but 
here the circumstances point to the opposite view 
(Lonp EsHer, M.R.).—Re Fawcett & Horas’ 





Settlmt., Monckton v. 
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Contract (1889), 42 Oh. D. 150; 58 L. J. Oh. 
768 3 61 L. T. 105 3 5 A L. R. 516, 6. A. i 
Annotation :—Mentd. Jacobs v. ell, [1900] 2 Ch. 858. 

1654. ——.|—In certain cases the word 
‘* assigns,’’- when not expressed, may be read into 
a document,* but whether it is prover to do so 
depends on the context in each case.—ANGLO- 
NEWFOUNDLAND DEVELOPMENT Co. v. NEWFOUND- 
LAND Prine & Purp Co. (1918), 88 L. J. P. O. 50; 
110 L. T.-82, P. CO. 

1655. ——— Memorial of annuity.|—-Memorial of 


annuity sufficient not ding the omission of 
the word “life ’’ in the od .‘* Person for whoee life 
ot 
oO 





the annuity is grante GHT v. LAKE (LORD) 
(1880), 2 Bing. N. C ode. 100% 2 Scott, 


26; 4L. J. 0. P. 263; (fie Be 28. 
Annotation :—-Reld. Re Ethel tchells & Butlers’ Contract, 
{1901} 1 Oh. 945. 
1656. ——— Appointment of funds—Provisions 
**hereinbefore declared ’’—Read as _  ‘** herein- 


before recited to have been declared.’’]—A 
father who had a power to appoint to his children 
& their issue born in his life, appointed £5,000 to 
his daughter O., who, on the next day, settled it 
on herself, her husband & her children generally. 
Afterwards, by a deed, stating the appointment of 
£5,000 to O., for her separate use, with power to 
appoint it, the father appointed another fund to O. 
‘* & her children,’’ ‘‘ upon the trusts & subject to 
the same provisions as are hereinbefore declared 
of & concerning the sum of £5,000 hereinbefore 
ry atari unto & for the benefit of O., or as near 
thereto as circumstances will admit ’’:—Held: O. 
took the second fund for her separate use, with 
power to appoint it, & the children took nothing. 

Now it is no great strain or latitude of con- 
struction, instead of ‘‘ hereinbefore declared’ & 
‘hereinbefore appointe’ ” which, taken literally, 
have no meaning, to say hereinbefore recited to- 
have been declared’? which would make the thing ' 

lain (ROMILLY, M.R.).—Hanspury v. TYRELL 
1856), 21 Beav. 322; 652 E. R. 883. 

—— Bond.|—-See Bonps, Vol. VII., p. 185, Nez 
235, 236. 

1657. Conveyance of property — Cro. 
remainders cannot be implied.]—A. a grandfath 
after the marriage of his son B. who had t., 
children then living, by deed conveyed lands +- 
trustees to the use of himself for life, remainder to 
B. for life; remainder to trustees, etc., remainder”. 
to the use of such child or children of B. & in such % 
shares, etc. as B. should appoint, & in default . 
of such appointment, ‘‘ to the use of all & eve 
the children of B. & the heirs of their several & - 
popecre bodies as tenants in common, but if’v 
only one such child, to the use of such only child & . 
the heirs of his or her body ’’; remainder to the _ 
right heirs of A. in fee. Then A. conveyed the 








at the end of the lease to Rey pltf. the 


difference between #550 the value | conveyance bei 


former one, were fully d 
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eclared. The | right of way over a road. In the deed 
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real estate was conveyed by the 


ng 
ground of fraud :—Held: it was com- 
Pperent to those upholding it to show 
he existence of conniderations other 
the 5a. exp although the 
commoa words, “& for other con: 
Tonowag >. Hocias (Hb), 10°C. ¥ 
vw. . P. 
2823.—GAN. one ( » 7 
q@. ——— Words of tranafer.}~—Where 
a overdon,& tie dsed purported J 
) 
quish & quit claim fre pro » 
with no other words of er i 
Held: in order to remove any doubt 


the vendee was entitled to have proper 
tech VER 


nical words in LL 
v. Saaw (1873), 19 Qr. 599.—CAN. + 1 


BP. oa * long as performance is 
somata Prt deft. od to 
ar tank te a cakes cree ah 


eft. covenanted ‘‘ to 
& bridges 


in as go 
now.” In 1918, G. conveyed a pore 
th to pltf. The road having 
reason of the en- 
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tenance is legal.” 
KERRIGAN* 0. HARRIBON (1930), {7 . 
Oo: He es 64 D. L. R. 368; 18 


oa 





Part Hts 
reversion in fee to CO. B. had other 
dren, & died without a ting :—Held: B.’ : 
children, took vested inte: - as tenants in tail, & 


on the death of each child without issue, his 
fell into the reversion conveyed to O. Oross 
remainders cannot be implied in the ochre rn 
of a deed.— Doz d. TANNER v. DORVELL (1794), 5 
yh Rep. 518; 101 HE. R. 291. 


7 ws —-F We ta Foquett v (is Phere (1 801), 
ast, atgon v. Foxon ) 

wn ast vy. Frank 814), 3 M. & Scott v 
esas (1818), 5 Re 482; "Doe d. Long v,  Prigg (1828), 
1688. ——— —— ——-.]—Oross remainders can- 


not be implied in a deed; & can only be raised by 
proper words of limitation ; ; however plainly 
expressed the intention of the parties may be. 
Under a limitation in' a marriage settlement to the 
use of all & every the dau tare & daughters of etc. 
to be be svat share & 5 alike, equally to be 
divided between them & of the heirs af the body 
& bodies of all & every such cael pe & daughters ; 
& for default of such issue to the right heirs, etc. :— 
Held: there were no cross remainders between the 
daughters or their issue—Dor d. FOQUETT v. 
WOoRSLEY (1801), 1 East, 416; 102 E. R. 161. 


annotanoes —Refd. Doe d. Littledale ov. Smeddle (1818), 2 
Pas Ald. 126; Doe d. Oliftt v. Birkhead (1849), 4 Exch. 


Tk —— —— ‘* Successors ’’ omitted.|—JOHN 
BROTHERS ABERGARW BREWERY Co. v. HOLMES, 
[1900] 1 Ch. 188; 69 L. J. Oh. 149; 81 L. T. 771; 
64 J. P. 153; 48 W. R. 286; 44 Sol. Jo. 182. 
Annotation :—Mentd. Wilkes v. Saeoner [1911] 2 K. B. 473. 


1660. ‘‘Simple ’’ after ‘‘ fee.’”]— 
Upon perioe. off by the mtgor. of a mtge. debt 
create in 1895, the property which had constituted 
the security for the debt was conveyed by the 
mtgees. unto the mtgor. ‘‘ to hold the same unto 
é to the use of” the mtgor, ‘‘in fee freed & dis- 

ed’’ from the mtge. debt secured by, & 
all c claims & demands under, the mtge. deed :— 
Held: to supply the word “ simple ’’ after “‘ fee "’ 
from the obvious intention as appearing by other 
parts of the deed of reconveyance would not be a 
compliance with the terms of the Conveyancing & 
Law of a ah er Act, 1881 (c. 41); &in the absence 
of the wo heirs,’’ as words of limitation 
in the bandana the deed could not operate to 
pass the legal estate in fee-simple, & therefore only 
& legal estate for life passed under the deed to the 
mtgor., having the legal estate in remainder out- 
standing in the mtgees.— Re Erne, & MITCHELLS 
& Buriers’ Contract, {1901} 1 Ch. 945; 70 
L. J. Ch. 498; 84 L. T. 459; 17 L. T. R. 392. 
1661, ——— "Marriage settlement—Words to save 
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interests of children.]— Articles construed against 
the words for the sake of the intent. As where the 
wife’s portion was to be laid out in land, to be 
settled on husband & wife, & the heirs of their 

bodies; & if not laid in land during their joint 
lives, & the wife should die first, that the money 
should go to the wife’s brother & sister; wife dies 

first, leaving issue, & the money is not laid out in 
& purcnene; yet the issue, & not the wife’s brother 
& shall have it; equity s supplying the 
words, “ ‘if the wife ri Bie issue. sc ha 
v. NEWMAN (1718), 1 P. Wms. 284; 24 H. R. 


868. 
Puget 151)? X Ves. Sen. 


Annotations :-—Reld. Targus v 
+ 194; Lloyd ». Lloyd (1837), "9 My. & Cr. 1 Abbott». 


Middleton, Ricketts v. Carpenter (1858), 7 H. L. 
1662. -|—Trust money in mar- 
riage articles in power of the ct., & construed 
against the words for sake of the intent, by supply- 
ing the words, if wife ee die without issue.— 
TARGUS v. PUGET (1751), 2 Ves. Sen. 194; 28 
E. R. 126. 
Annotation :—Refd. Abbott v. Rickette r. 
Carpenter (1858), 7 H. L. Cas. 
1663. Words to save interest of wife. 
—A marriage settlement omitted, in an even 
which happenel, to declare a life ‘interest in the 
settled fund for the intended wife. The ct., being 
of opinion that the settlor did not intend to reserve 
any portion of the fund for himself, declared the 
wife to be entitled by implication to a life interest 
in the settled property.—ALLIN v. ORAWSHAY 
eet) 9 Hare, 382; 21 L. J. Ch. 873; 68 E. R. 











ae gtiddleton, 








He uolationss Rela. Re Thureb ’a Settlmt., Grant v. Littlo- 
"tale, 1910) 2 - 181; tanley’s Settimt., Maddocks 
v. Andrews, F918) 2 Ch. re 
1664. Warrant of attorney to enter up 





judgment—Executors & administrators not men- 
tioned.|—If a warrant of attorney authorises a 
poe to ate’ up judgment without mentioning 

exors & administrators, the ct. will not allow 
his exor. to enter it up, although the defeasance 
states that on non f tag beta of a certain sum, the 
person, his oxors., & administrators may enter it 
up. An authority of this nature must be strictly 
pursued & we cannot supply any supposed omission 
of the parties (WILLIAMS, J.).—FOSTER v. CLAGGET 
(1838), 1 Will. Woll. & H. 182; 2 Jur. 442. 


C. Transposition. 
1665. Marriage settlement—Term to secure 
position—Subsequent to limitation in eee 
UVEDALE v. HALFPENNY (1723), 2 P. Wms. 161; 


a E. R. 677. 
notations :—Refd. Heneage v. Hunloke (1742), 2 Atk. 


omer a a ge 





; more pre a neement or judgments,’’ road or passage where the same vy. CROMMELIN (1 (1 858), 8 IC. l. R. 61, 
iw ter judgment seatnt might be Tnade a public is thorouahenre, 88 ; ; 10 Ir. Jur. 297.—IR. 
ire. eae aemaens to eed Be a ie separate a covenant on Heeger lease, » pitt, assigned as: Not supplied when langua 
ainst o WELI, ¥. @ breach t rtain 
OHNSON mee Glascock, 216.—IR. | houses ag Upon the ound in the roar Or Whine & Nerd langa COnsrast baer an 
t —-- ressed in. some covena: premises g X, pe 
buf omitted in othera—- Whether supplied.) certain sublio. ‘thoroughtare, whereby word daily of sie dinot be Tea ead ae 
——-Held: the full covenant for quie the demised premises are conan tee forced construction, so as to enla 
enjoyment & freedom from incum- | deteriorated or lesaoreG reach of any | the obligation of tho Crown, & 
cea, con in a deed for the : this was not @ breach of any | vo onds * approximately “70,000. men 
ordinary statutory 7 oqnveyance of recrictivs covenant in the jeer) Soe ue therefore Ould. Oe at euorowine 
was not controll RYAN 0, (1848), 6 / 95,000 men dally."—R. o. Hoy (1919}, 
words p he earlier oovenan i. = R. 195.—IR. 19 Exch. C. R. 365.— : 
a 5, WALLERIDGE #. EVERITT (1871), Fr General construed 
a 38.—CAN. ee er disivtbutively Unless nota neat YF PART III. SECT. 5, SUB-SECT. 2.—O, 
n d. General rule. ret transpose words 
with ergo of pat oulert folowing an enomerete so as to alter the meaning of a legal 


distinct covenan 
analtios. One of the covenanta was, 
pen the leasee should not build any 


construed tributivel A 
& it the 


instrument would pe manifestly to 
take atch a jiberty with it as neither 
uld j » unless 


house on the ground at the rear of endo “singuls 2 singulis ; 

bang “general law nor reason would 

value. of pe, the premises would. be i things "not to 2" i to tome i be ov purbowe of necomery > do “ee 
or whereby such b Ww are things 0 wien outing 
considered a misance. The | to which they will, & those defeat of the e object arties 

oe St not to open any |! which they ert not Fy Mt NaILL have clearly shown maw K > yet el 


ad 


~ transposed 


‘ ANDERSON (1880), 
CAN 
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Sect. 5.—Correction of errors by intrinsic evidence: 
Sub-sect. 2, C.; sub-sects. 3 & 4.) 
456; Brown v. Jones (1744), 1 Atk. 188; Worsley ». 


Grenville (1781) 3 Ves. Sen. 33): Mentd. Ma v. 
Mansell (1757), Wilm. 86; Rogers v. Earl (1757), Dick. 





1666. Recovery—-Transposition of names.|— 
Recovery amended Et Be rting the christian 
name of the demandant.—SHEPHERD v. JAMES 
(1812), 4 Taunt. 226; 128 E. R. 3815. 

1667. ——— .]—Recovery amended by trans- 

ing the names of demandant & tenant.— 

AMILTON v. FARRER (1831), 8 Bing. 10; 1 Moo. 
&8.48;1L.3.0.P.6; 181 EB. R. 308. 4 

Bonds.]|——-See Bonpbs, Vol. VII., p. 184, Nos. 225, 





Sun-sect. 8.— REFERENCE TO COLLATERAL DOocu- 
MENTS & COUNTER PARTS. 


1668. Collateral documents—Second bond secur- 
ing same debt as first.|A. having been indebted to 
the estate of B. in a sum of money, but from which 
he had been discharged under a commission of 
bkpt., voluntarily executed to C., the widow of B., 
a bond-for the pare of part of such debt, for 
the use of herself & children, but at her disposal. 
Two years afterwards A. executed to C. another 
bond for the payment of the remainder of such 
debt, for the use & benefit of herself & children 
only, in what proportions among the latter she 
may think proper to direct, but for no other use, 
purpose or intent whatsoev'r. Though generally 
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speaking, an instrument must be construed by the 

pa hea contained in it, & not by anything 
ehors, yet, under the circumstances.of this case :— 

Held: the ct. might call the language of the second 

bond into aid in construing the effect of the first.— 

FOWLER v. HUNTER (1829), 3 Y. & J. 506; 148 

EK. R. 1279, Ex. Oh. in Eq. 

1669. Lease—Instrument containing power 
to lease.|—SMITH v. DOE d. JERSEY, No. 724, ante. 
landlord’s copy of an agreement contained a clause 
which was not in the tenant’s copy, the original 
draft signed agreement was looked at to ascertain 
the contract between the parties.—INGLEBY v. 
SLack (1890), 6 T. L. R. 284. 

1671. Counterparts — Lease.|—The rule that 
where there is a discrepancy between the habendum 
& the reddendum in a lease the habendum is to 
prevail does not apply to cases where it appears 
upon the face of the deed that the habendum is 
wrong. & the rule that where there is a dis- 
crepancy between the lease & the countérpart the 
lease is to prevail does not apply when the mistake 
is clearly in the lease.—BURCHELL v. CLARK (1876), 

C.P. D. 88; 46 L.J.Q. B. 115; 35 L. T. 690; 
42 J.P.182; 25 W. R. 334, C. A. 

Annotations :—Apld. Matthews v. Smallwood, [1910] 1 Ch. 
777. Retd. Ingleby v. Slack (1890), 6 T. L. R. 284. 
1672. ——~— ee patent ambiguity in a 

lease may be explained by a reference to the 

counterpart.—-MATTHEWS v. SMALLWOOD, [1910] 

1 Ch. 777; 79 L. J. Ch. 322; 102 L. T. 228. 


Annotations :-—Mentd. Hurd v. Whaley, [1918] 1 K. B. 448; 
Davenport v. Smith, [1921] 2 Ch. 270; Atkin v. Rose, 
1923] 1 Ch. 522; 














Fuller's Theatre & Vaudeville Co. v. 
ofe, [1923] A. C. 435. 
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O'DONNELL wv. RYAN (1854), 4 I. C. 
L. Rt. 44.— IR. 

e. -]}~Deeds are to be read in 
their grammatical & ordinary sense, 
&, the ct. should not transpose the 
words of a clause, unless it is absurd, 
or repugnant to, or inconsistent with 
the rest of the deed.—CLEMENTS WU. 

ft. Second habendum transposed to 
be read firet.}—By a patent from tho 
Crown, after a recital of one J. 
having contracted for the purchase of 
certain land from the Crown lands 
departmont at a price specified, the 
land, in consideration of the payment 
of said sum Oy J. L., was granted ‘‘ tu 
the said J. L. upon the conditions 
below stated,’® etc.: ‘To have & to 
hold to the said J., L. for the use & 
benefit of herself & children, Margaret, 
Robert & Mary, their heirs & —— 
for over. & also to have & to hold the 
said parcel or tract of land hereby 
granted,’’ etc., ‘‘ unto tho said J. L. 
upon the conditions above stated, her 
heira & assigns for ever’ :—Held: 
in order to carry out the intent of the 
Crown the second habendum must be 
& read as the first & 
thereby a feo simple under the Statuto 
of Uses was created in L., & her 
three children named, as the tees 
of the first use deéolared. ONG UW. 
$0 Gc P. 5616.— 
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PART III, SECT. 5, SUB-SECT. 3. 


. Collateral documents—-M ortgage 
uh aarate deed of covenant,}-—-A mtge. 
of a brewery of an hotel held upon 
@ lease contained a covenant by the 
mtgor. that Curing the continuance 
of the lease he would deal exclusively 
with the mtgee.. At the same time 
as this mtge. was executed the mtgor. 
executed a se 


to the same effect :—Held : in deed of 
covenant & the mtge. were both parts 
of one tion & were to be read 


as if in the samo doed,—-PERTH 


te deed of covenant: 


BREWERY Co. v. Sims (1903), 8 W. A. 
L. R. 24.—AUS. ¢ 


h. Special agreement excluding 
covenrnt in conveyunce.}—Pltf. declared 
on covenants for seisin & quiet enjoy- 
ment in a conveyance of land, alleging 
as @ breach the prospective claim for 
dower of deft.’s wife. Deft. by his 
plea set up a special agreement with 
pitf., by which the claim for dower 
was excluded from the operation of 
the covenants, & provided for by a 
certain bond. Qu.: whether, taking 
the bond & award together as one 
instrument, the covenant might not 
be read as containing an exception of 
the claim for dower.—THORNHILL v. 
JONES (1854), 12 U. C. R. 231.—CAN. 

k. Preliminary contract ez- 
pissing term in final agreement.}—A 

ond con the agreement be- 
tween the parties, in pursuance of 
which the conveyance appeared to 
have been made, define ** high- 
water mark ’’ to be “‘ where the water 
has already or may hereaftor be flowed 
for mill conveniences or other 
machinery ’?:—Held: the 1 age 
of the deed was explained by the bond 
& high-water mark was the line 
to which the water was flowed for 
the purposes therein mentioned.— 
GRAHAME v. BROWN (1862), 12 C. P. 


418.—CAN. 
L Trust deed— Will.jJ—A 
trustee having executed, on fee aaaae 
date with his trust deed, a will disposing 
of the rest of his property :—Held: the 
terms of the will ht be looked at 
in order to explain the trust-deed 
Pabetens Tages ago" Goa ges 
F & e e ° 

206; 39 Sc. Jur. 96. goo: . : 
m. Counterparte — Con jJ— 
The question was whether there A 
the offer of one performance for 











another, & whether the continuous 
erformance of services on the on 
side was the 


resupposition of th 
uous ce a on the 
other, or whether there was a mere 


gift with thecharge upon it, the primary 
intent being to give "Held : this 
was a question of construction, & 
eee J the agreement & counterpart 
together, there was clearly a covenant 
for the hereditary performance of the 
services.—K ACHUR SURRAYA UU. BENGAL 
caer aes (1872), 7 Mad. 167.— 





n. -)— Though provisions for 
payment by instalments & of the wholo 
amount in default of instalments were 
contained in a counter-deed signed 
only by the transferee of the land :— 
Held: they were equivalent to a 
covenant by the transferer so to repay, 
because the two documents being par 
of one transaction, both parties were 
bound by or could take advantage of 
every stipulation.—RaMAYYa v. KRISH- 
ale 1899), I. L. R. 23 Mad. 114. 


o. Marginal note.}] — By referring 
to the mtge. in the receipt in the 
margin of a mtge. deod deft. had made 
the receipt part of the mtge., & it 
clearly showed him to be the miter. 
& that possession of the deed by pitf. 
delivered to him by deft. & the acknow- 
ledgment in the receipt showed pltf. 
to be the mtgee.——-MCDONALD vv. 
CAN. 

p. ———.] — Upon & proper con- 
struction of acontract plitfs. were to be 
disch from liability if prev ontes 
a a Bg by any, of causes 
sp ed in a margina note to their 
letter of acceptance.—ALGOA MILLING 
Co., LTD. v. ARKELL & DOUGLAS, 
[1918] App. D. 145. 

q. Prior deed of similar nature. 


A party who was served heir of ‘ine! to 
the grantor of an entail & trust-deed, 


xistence of a prior entail & 
trust-deed, under which he was called 
as an'heir of entail, but excluded from 
pe ad his life.—Dvurr v. 
FE'S ( at USTEES (1823), 1 
Sh. Se. ADP. 4 8.—SOOT. 
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SuB-sECT. 4.—DOCUMENTS PARTLY PRINTED AND 
PaRTLy WRITTEN. 


1673. Written words prevail—In case of incon- 
sistency—Policy of assurance.|—-ROBERTSON v. 
FRENCH, No. 626, ante. 

1674. —— J—The ordinary & 
general rule in the case of a policy of insurance of 
course is, that we must take the policy as we find 
it; it is in a printed form, with written parts 
introduced into it, & we are to take the whole 
together, both the written & the printed parts. 
And although it has been said that we ought to 
bestow no more attention on the written parts 
than on those printed parts which are alike in the 
common form of policies of insurance, there is no 
doubt that we do, & ought to make a difference 
between them. The part which is actually & 
cl catt inserted in a printed instrument is 
naturally more in harmony with what the parties 
are intending than the other parte although it 
must notbe used so as to reject the residue (BLACK- 
BURN, J.).—JOYCE v. REALM INSURANCE Co. 
(1872), L. R. 7 Q. B. 680; 41 L. J. Q. B. 356; 
27 L. T. 144; 1 Asp. M. L. C. 396. 

1675. |—A policy of reinsur- 
ance was in the form of an ordinary Lloyd’s 
policy, containing in print the usual undertaking 

y the assurers to contribute to suing & labouring 
charges. It also contained in writing the following 
clauses: ‘‘ Being a reinsurance subject to the 
same clauses & conditions as the original policy 
& to pay as may be paid thereon ’”’; &, ‘‘ No claim 
to attach to this policy for salvage charges.” 

‘* Tf I am right in supposing as 1 do that “‘ salvage 
charge” is an equivalent for suing & labouring 
expenses, then the printed clause & written 
clause are inconsistent & the latter must prevail 
(BiGHAM, J.).—WESTERN ASSURANCE (CO. OF 
Toronto v. PooLe, [1903] 1 K. B. 8376; 72 
L. J. K. B. 195; 88 L. T. 362; 9 Asp. M. L. OC. 
390 ; 8 Com. Cas. 108. 

Annotations :—Mentd. Crouan v. Stanicr, [1904] 1 K. B. 87; 


Street v. Royal Exchange Assce. (1914), 111 L. T. 235; 
ee Dominions General Insce. v. Duder [19168] 2K. B. 
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See, generally, INSURANCE. 

1676. —— Bill of lading.|—Guiynn v. 
Maraetson & Co., No. 1607, ante. 

1 Charterparty.|—-Defts. char- 
tered a vessel from pltfs. to convey a cargo of coal 











-_— 


clause that in case of strikes, lock-outs, civil 
commotion, or any other causes beyond the control 
of the consignees which should delay discharging 
such time should not count in the unloading. The 
charter also contained a written clause whereby 
the charterers guaranteed, notwithstanding con- 
gestion caused by the European war, to pay de- 
murrage if a certain number of tons were not 
discharged per day. The unloading was delayed 
by congestion owing to the war, & the owners 
brought an action against the charterers for 
demurrage :—Hfeld: the written clause overruled 
the printed clause, & even if it did not the rule of 
ejusdem generis prevented the ‘ other causes ”’ 
mentioned in the printed clause from including de- 
lay caused by too much business._—-HADJIPATERAS 
v. WRIGALL (S.) & Co. (1918), 34 T. L. R. 360. 
1678. Effect given to both provisos—-Where 
consistent reading possible.|—-Defts. were char- 
terers of a stcamship engaged in the Mediterranean 
trade, & had ship’s agents or consignees at the 
ports of call. It is the custom for a ship’s agent 
or consignee to sign bills of lading instead of the 
master, & no difference is recognised in trade 
usage between the efficacy of his signature & that 
of the master. Defts.’ agents at Genoa signed a 
bill of lading for manganese, shipped in bulk & 
not weighed at the time of shipment, which de- 
scribed the manganese as of a certain weight, but 
contained in print the words, ‘‘ weight, contents, 
& value unknown.” ([Tltf. was assignee for full 
value of this bill, & the whole of the manganese 
shipped was, on the arrival of the ship, delivered 
to him, but was found to be short of the weight 
stated in the bill. In an action brought by him 
to recover damages for non-delivery of the full 
weight :—Held: (1) the printed words controlled 
the statement of weight; (2) defts. were not 
bound by the signature of their agents to a bill 
of lading for a greater quantity than was actually 
shipped.—JESSEL 7. Batu (1867), L. R. 2 Exch. 
267; 36L. J. Ex. 149; 15 W. BR. 1041. 
Annotations :—As to (1) Refd. Lebeau vr. General Steam 
Navigation Co. (1872), L. li. 8 C. P. 88; Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain, [1917] 2 K. B. 534; New 
Chinese Antimony Co. v. Ocean S.S_ Co., (1917) 2 K. B. 
664. da to (2) Consd. Hogarth Shipping Co. v. Blyth, 
Greene, Jourdain, (1917) 2 K. B. 534. Refd. Brown vv. 
Powell Duffryn Steam Coal Co. (1875), I. KR. 10 C. P. 
662; Thorman »v. Burt, Boulton (1886), 59 L. T. 349. 
Generally, Mentd. The Ida (1873), 29 L. 'T. 623, n.; Parsons 
v. New Zcaland Shipping Co., [1900] 1 Q. LB. 714. 


to Spezia. 


- PART III. SECT. 5, SUB-SECT. 4. 


1673 i. Written words prevail — 
In case of inconsistency.J—In con- 
struing a contract containing torms, 
some of which are in writing & others 
printed in a common form, if there is 
any doubt as to the meaning of the 
whole, greater weight should be given 
to the written portion, inasmuch as it 
embodies the language terms 
selected by the partics themselves as 
peat hip to express toon: a : 

v. KERGERSON (1909), ~L. R. 


1673 fi, ——--——..}—-SuTron v. CARY 
(1916), 16 S. R. N. 8S. W. 254.—AUS. 
1673 iif, ——.)—Pltf. brought 





action to recover possession of lease- 
hold premises for Froach of covenant 
pay taxes. The lease wae in the 
short form & contained in the printed 
form a covenant ‘‘to pay taxes.” 
There was also a later covenant in 
writing “‘ to pay taxes on any building 
that he, the lessee, may hereafter see 
fit to erect.” The trial judge found 
that the first covenant, in print, had 
been retained in the lease by mistake : 
Held: the lease should be rectified 
by striking cut the | printed noe ** & 
’ . —DBOOTH v, ALLOW 
1913), 18 B.C. R. 499.—CAN. 


The charter provided in a printed | 


et ae en ere ee en aes 


1673 iv. -}—Where a con- 
tract is partly printed & partly written, 
& there is a conflict between the 
printed & written part, the written 
part must be taken to control the 

rinted part.— CARLISLE v. NUTHMULI 

oyEvcaes (1864), 2 Hyde, 242. 














1678 v.—— ——.]— HALLY v. 
1678 vi. Policy of assur- 
ance.|— A condition clause written 
across the face of a marine policy of 
insurance must prevail over the printed 
parts of the policy which are at variance 
with it.—MEAGHER v. HomrE INBUR- 


1678 vii. ~~, +» The blank 
of a printed form of a 

ine poe” ml ag in writing won 
up e wo w ** on 
colonial produce as per bill of lading. 
Warranted m average unless 
gen .” In the conditions in the 


rinted 
certain provisions were made about 
wool & cotton, & then the follo 
printed words ococurred : ‘‘ & all other 
goods or merchandise, except live- 
stock, are warranted free from average 














See, generally, SHIPPING & NAVIGATION. 
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unless gencral or the ship be wrecked "' ; 
—Held: the written & printed matter 
could not be taken as cumulative, but 
must be treated as so discrepant that 
the written matter must prevail, as 
expressing the immediate intention of 
the contract partics, & therefore 
that. the assu. could not recover for a 
pee logs on the wreck of the ship.— 

ELCHER v. SOUTHERN INSURANCE Co., 
LTD. (1872), 2 C. A. 59.—N.Z. 


r. Blank left in printed form — 
Presumption of %t ton not to take 
effect.}—Where a printed form of 
agreement contains a space which it is 
necessary to fil] up in order to make an 
effective contract, & where the parties 
intentionally leave this space a blank 
they must bo taken as meani that 
the clause is not to take effect.— 
CANADIAN Port HURON Co. v. FAIR- 
See (1910), 3 Sask. L. R. 228.— 


s. Printed words in margin—Form 
part of contract.}—A contract partly 
written & partly printed, on «4 
form usually employ by defta., con- 
tained printed words in the m — 
Held: these words formed of tha. 


contract.-- DICKINSON & IGHER 0. 
ARNDT & COHN (1909), 30 N. L. R. 
172.—8. AF. 
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‘Sect. 5.—Ceorrection of errore by intrinsic evidence: 
Sub-sect.5. Sects. 6 & 7: Sub-sect. 1, A. (a).] 


Son-skor. 5.—MISTAKE. 
See MISTAKE. 


Sror. 6.—DATE. . 
Deed speaks from date of delivery.|—See Part I. 
Sect. 7, ante. 
' Whether date essential—Part of deed.]-—See 
Part Li; Sect. 4, sub-sect. 4. 
1679. Whether date on document prima facie 
nt date.)—ANON. (1609), 2 Brownl. 300; 123 


1680. ——.J]—-In an action by drawer against 
acceptor of a bill of exchange for £101, deft. 
roved that he was under age when he accepted 
he bill. Pltf. then produced in deft.’s handwriting, 
purporing by its date to have been written after 


e came of. age, addressed to a third person, in 
these words: ‘I request you to Pay .” pitt, 
‘© $101 at your earliest convenience r the date 


of this letter, from the money left me by my late 

andfather, for which I have given my Dill.” 

is letter was proved to have been delivered to 
pltf.’s clerk, but it did not appear when :—Held: 
the letter must, primé facie, be taken to have been 
written & issued at the time when it bore date; & 
that, having been written after deft. came of age, 
& before the bill became due, it would support a 
count on a promise to »ay according to the tenor 
& effect of the bill—Huwr v. Massmy (1834); 5 
B. & Ad. 902; 3 Nev. & M. K. B. 109; 110 E.R. 


10265. 
Annotations :—Reid. Anderson v. Weston (1840), 6 Bing. 
N. 0. 296. Mentd. Owen v. Waters (1836), 2 Gale, 208. 


1681. ———.]—-In ejectment by mtgee. against 
assignee of the mtge.:—Held: a letter from 
mtgor. to mtgee. dated previously to the assign- 
ment was evidence against deft., & would be pre- 
sumed to have been written at the time of its 
date, until the contrary was shown.—-GOODTITLE d. 
BakER v. MILBURN (1887), 2 M. & W. 853; Murp. 
 & H. 207; 6L. J. Ex. 209; 150 EB. R. 1004. 
aasciarion :~—-Montd. Williams v. Eyton (1858), 27 L. J. Ex. 


1682. ——.]—-A written paper containing a 
statement of mutual accounts between a creditor 
& a bkpt. by whom it was signed & bearing date 
previous to the bkpcy. is primé facie evidence as 

ainst the assignees, in an action brought by 
them against the creditor, that it was written at 
the time it bore date.—SIncLam v. BAGGALEY 
' (1888), 4 M. & W. 812; 1 Horn & H. 194; 7 


L. J. Ex. 8308; 2 Jur. 688; 160 BE. R. 1448. 
‘—Folld. Anderson v. Weston (1840), 6 Bi 
N. C. 296; Potesz v. losesp ete) 2 Exch. 191: An 
Ba womey CR) DFE Ce ea ath tae 
Fe easy a AG. OE IS Doe a: Clarke v. 


1688. ian the absence of evidence to the 
contrary a bill of exchange must be taken to have 


S eneseanatageeee naa seoantpmmeerns nan anene? 


ft. distrained, on M dealt 
for a quarter's rent due by pitf., who very of the 
on roplovt & pu distress 
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_allegéd sale. 


sumption arising from the date of the 
deed been rebutted, & it was the 


the — GHER v, 
(1880), 1 R. & G, 27 


been issued at the time it bears Sate.-ANDERSON 


v. WESTON (1840), 6 Bing. N. 0. 296; 8 Scott, 
588; 9L.J.0.P.194; 4Jur.105; 183 B. R. 117. 


notations : & Folld. Potez v. Glossop (1848), 2 
Annotations -—Sonnd. & Faia. J oreley (1849), 19 L, T. 0; 8. 
428. Consd. Morgan v. Whitmore (185 


Mountgarret (1859), 7 H he ao Bet: 

D. Onn rre ° ‘ s a . 

De es v. Lowndes (1843), 6 Man. & G. 471; Roberts v. 
ethell (1852), 32 L. J. O. P. 69 


1684, ——.|—The date a letter bears is prima 





facie its true date.—PoTsz v. GiossoP (1848), 2 


Exch. 191; 154 H. R. 460. : 
tations :— . Angell v. ral 1849), 12 L. T. O. 8. 
arte Me aa Olas Carsley, L. hy . Q. B. 435. 
Consd. Morgan ». Whitmore (1851), 6 Exch. 716; Butler 

v. Mountgarret (1859), 7 H. L. Cas. 633. 

1685. .|—The date which appears on the 
face of a document is primé facie its true date.— 
MALPAS v. CLEMENTS (1850), 19 L. J. Q. B. 485; 
15 L. T. O. 8. 348. 
ana :—Folld. Morgan v. Whitmore (1851), 6 Exch. 


1686. FR reas documents purporting to 
be a receipt of & a delivery order for the goods, in 
the handwriting of the bkpt., & dated as of the 
day of the sale, were delivered to a witness by the 
bkpt. after his bkpcy., & about a month after the 
There was no evidence, independent 
of the documents themselves that they existed 
before the bkpcy. :—Held: the documents were 
admissible as evidence of their existence at the 
time they bore date. 

It is to be presumed that primd facie a document 
is written at the time it bears date (MARTIN, B.).— 
MorGAN v. WHITMORE (1851), 6 Exch. 716; 20 
L. J. Ex. 289; 155 KE. R. 733. 

1687. J—Qu.: whether the date a letter 
bears is prima facie its true date.—BUTLER . 
oe eae (1859), 7 H. L. Cas. 683; 11 E. R. 
Annotation :—Mentd. R. v. Fanning (1866), 10 Cox, C. ©. 411 


1688. Dominical year—Relation to year of 
reign.]|—If certain figures are put after the day of 
a particular month which can be supposed to refer 
to the year of Christ, it shall be intended that it 
does refer to it. The cts. will take notice of the 
correspondence between the Dominical year & 
the year of any King’s reign. Therefore a deed 
which really is dated according to the Dominical 
year only may be represented to bear date in the 
yest of the reign of the King with which that 

ominical year corresponds.—HoLMAN v. BURROW 
a wr Raym. 791, 794; 2 Salk. 658; 92 

e e b e 
Annotation :—Mentd. Waugh v. Bussell (1814), 1 Marsh. 214. 

1689. Date referred to in body of deed-——Whether 
day of date or of delivery.|—Where a deed has no 
date, or an impossible date, as Feb. 30, & in the 
deed reference is made to the date, that word must 
be construed delivery, but if it has a sensible date, 
the word date occurring in other parts of the deeds, 
means the day of the date & not of the delivery.— 
STYLES v. WARDLE (1825), 4 B. & 0. 908; 7 Dow. 








on a document is bound to suppor 
or adminiculate its date, whick. he 
rept oe by facts & circumstances of ar 
indirect nature, & the deed itself & thi 
date expressed in it, are not to bt 


t in 
deed from @ to W. 1.—CAN. thrown out of considera: —WADDE] 
uw. WADDEL’S TRUSTEES (1845), 7 Dun! 
Sravey ine ervey the xeversign, dated ee ee es ene (Gt, of, Seem.) G06, 1017; 17 Bo. Jur 
called by pitf., proved that the deed | in ejectment with costa to abide the : : 

was delivered for some daye: event, w there was reason to do‘1bt bh. Hatrinsice evidence to _ 

perhaps @ fortnight or a mouth F | upon the evidence whether the deed admtsstble.}—In a suit 
e date it bore, & deft. said she did | under which pitt, claimed was not | Tecover possession of fmmovabl 
ues Won rose Gate ie signed executed aftes the of the writ.— under a grant from th 
© , + was some weeks Bakrets v. Bannon (1861), 31 U. O. R. a of P. on tlie that the gran 
Mar. i t grantee had on | 148.—GAN, " | yaa prior in time the grant tram 
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3; Ry. K. B. 607; 107 BE. R. 1297; sub nom. 

WaRDEN v. Styvrizs, 4 L. J. O. S. K. B. 81. 

‘nnotation :-—Refd. erldge vv. Flight (1826), 5 
L. J. O. 3. K. B. 21. 


1690. Deed made in leap year—Meaning of next 
9th February.]—An indenture having been made 
m Aug. 29, 1882, being leap year, the words 
‘eb. 29 then next ensuing were construed to mean 
‘eb. 29 in the next leap year.—OHAPMAN v. 
3EECHAM (1842), 8 Q. B. 728; 8 Gal. & Dav. 71; 
2L. J. Q. B. 42; 6 Jur. 968; 114 E. R. 683 
“‘nnotations :-—Moentd. Pollitt v. Forrest (1847), 11 Q. B. 

oat : ~ . dye ©. Metropolitan Counties, etc., Soc. (1859), 1 

1691. Computation of time—Whether day of 
xecution inoluded.|—A lease ‘habendum, from 
enceforth, includes the day of the making; & a 
aase habendum from the day of the date excludes 
he day of the date.—CorNiIsH v. Cawsy (1648), 
aleyn, 75; Sty. 118; 82 E. BR. 923. 
‘nnotation :-—Refd. Pugh v. Leeds (1777), 2 Cowp. 714. 

1692. ——— Habendum ‘‘ from henceforth.’’] 
—MERCEB v. OGILVIB (1796), cited in 15 Ves. at 
. 254; 83 BB. R. 751, H. L. 
nnotation :—Refd. Lester v. Garland (1808), 15 Ves. 248. 

1698. Whether day of date included.|]— 
JORNISH v. Cawsy, No. 1691, ante. 

1604. ——.|—By a _ settlement dated 
“ay 13, 1892, real estate was conveyed to two 
custees on trust that during a term of 21 years 
‘om the date of the settlement they or the survivor 

» them or other the trustees or trustee for the 

3e being thereinafter referred to as ‘‘ the said 

istees or trustee,’’ should made certain payments, 

ithat “‘ at the expiration of the said term of 21 
ars’ ‘‘ the said trustees or trustee ’’ should sell 
ae paoperty :—Held: the term of 21 years deter- 
dined & the trust for sale arose, at the same 
lentical moment ; on the construction of the deed 
‘xe day of the date was included in the term; & 
1e trust for sale was therefore valid & effectual.—— 
JNGLISH v. CLIFF, [1914] 2 Ch. 376; 83 L. J. Ch. 
Be ; L111 L. T. 751; 80 T. L. R. 599; 58 Sol. Jo. 


: 1695. —— Habendum from day of date.]~-— 
JORNISH v. Cawsy, No. 1691, anie. 

1696. Vesting of interest—Delivery after date 
xpressed—-Reference back to date.|—Under a 
ower to demise for 21 years in possession, & not 
1 reversion, a lease dated in fact on Feb. 17, 1802, 
abendum from Mar. 25 next ensuing the date 
aereof, is good if not executed & delivered till 
fter Mar. 25, for it then takes effect as a lease in 
ossession with reference back to the date actually 
xpressed._—DorE d. Cox v. Day (1809), 10 East, 
273; 103 BR. R. 838. 

1687. Extrinsic evidence as to date—Whether 
imissible—To prove execution subsequent to date 

Rie Oase (1588), Owen, 188; 74 


notation :—Refd. Garrick v. Williams (1811), 8 Taunt. 540. 
nt was dated “‘ 25th in 














a suit in ch 


1698. —— _-———— ———-. CAMPBELL v. LEACH 
(1775). Amb. 740; 27 BE. R. 478, L. O. 
Annotations :—Mentd. Medwin v. Sandham 1789), 3 Swan. 

A 7 Smyth, Kz Pp Smyth ure 1 Swan. $ 
fs) v Milman (1852), 10 Hare, 279; Daly v. Beoketé 
(185 ), 24 Beav. 114; Clegg ». Rowland (1866), L. R. 2 Eq. 


1699. j—The question, on a 
plea of insolvency, being, whether the debt was 
contracted before the final order, a deed given at 
the time by way of security being dated before the | 
order, parol evidence on part of plitf. to explain 
this, & to show that the real date of the transaction 
was later, was admitted, he not being a party to 
the deed, although drawn & attested by his agent 
in the business.—EDWARDs v. PuHrurps (1860), 2 
F. & F. 102, N. P. 

1700. —-—— To show that date repre eae pa 


GARRICK v. WILLIAMS (1811), 3 Taunt. 540; 128 


EB. R. 214. 
Annotations :—Oonsd. R. v. Hopper (1817), 3 Price, 495. 

Mentd. De Ponthien v. Pennyfeather (1814), 5 Taunt. 684. 

1701. To supply missing date.|—The 
day upon which an acknowledgment was taken, 
which was left blank, permitted to be supplied by 
affidavit.—LANE v. Pewtriss (1812), 4 Taunt. 
589; 128 EB. R. 461. 

17 ——.|—Davis v. JoNRS, No. 
1456. ante. 


1708. Acknowledgment of ree 
—Where a letter acknowledging the existence o 
a debt, which was produced for the purpose of 
taking the case out of Stat. Limitations, did not 
contain any date :—Held: the time when the 
letter was written might be supplied by parol 
evidence. —EDMUNDS v. DOWNES (1834), 1 Or. & M. 
; 4 Tyr. 173; _E 
Annotations :—Refd. Hartley v. 
El. 934; McGuffle v. Burleigh (1898), 78 L. T. 264; 
Mowbray »v. Appleby (1899), 80 L. T. 805. Mentd. 
Evans v. Nicholson (1875), 32 L. T. 778. 
1704. Reference to deed of specified date-—-Two 
deeds bearing same date.|—WADESON v. RICHARD- 
SON (1812), 1 Ves. & B. 103; 35 BE. R. 40, 
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x. 98. 
Wharton (1840), 11 Ad. & 


Sxcr. 7.—WHEN INSTRUMENT IS VOID FOR 
UNCERTAINTY. 


1.—UNCERTAINTY REMOVABLE BY 
ELECTION. 


A. When Election may be made. 
(a) In General. 


Mode of performance of contract—Alternative 
| Deira — See CONTRACT, Vol. XII., pp. 305, 306, 

os. 2515-2525. 

1705. Grant of one of definite things—‘‘ One of 
my horses.’’|—In an action for waste for cutting & 
selling trees, defts. pleaded a bargain & sale to 
them of all those trees growing in & upon the lands, 

TREO IES OTS eee a non nelae one 


exceptional circumstances, the ct. may 


SUB-SECT. 


Ce 


~ 16” :-—Held: the m of t. be ght to im h the 1 th t it der the real date of the execution 
Par : eaning 8 ro each the lease, tha conside 
‘ds “in the year 16” might, for had been ae exeouted * on Mar. 27.— | of an instrument, when that date Is 
ae showing it to be a | Jack d. WHEATLEY v. OREED (1828), 2 | different from the date appearing oy 
sument more 30 years old, be | Hud. & B. 128.—IR. the instrument itself.—Re MAHER 
own by reference to another grant |, q,——— ——..}— The memorial of | Nuagnr’s Cowrract, [1910] 1 LB. 
Pelt ihg came officer, from which |'s deed lodged in the Registry Office | 167.—IR. 
e Sith year of the Raja of P., & that | Cited to state the day of the month | paor wi, SECT. 7, SUB-SECT. 1.— 
ermeuponded with 11 8.— | was evidence outside the deed iteelf, A. (a). 
AS ate + Lip. v. GONESH | that the day of month had been of land ed to 
BUNDER BANERJEE (1881), 9 ©. L. R. | inserted in le pl i £. Grant fe anne eee 
7 “ eld: it qould not be p at | gave a bond to B. to convey to B. a 

gal aoe CEU Ags lease bore date | the deed co with the state- | water privilege on lot 17, & to convey 
ae, 7, from May 1 then | ment of it in memorial, & no | also so much land as h ulpe 
xt :+—Semble: evidence was ad- Rud re prod the | for the purpose of making & raceway or 
iesible for the purpose of showing —He Momsurt (1856), 5& for erecting Dulidings on the lot at fhe 
tat the lease was executed on May 1, | I R. 539.—IR. rate of £10 per acm :—Held: 
shough the tenant had stated, in .—— ——J—Save in certain | selection of such land must be made 


358 
Sect. 5.—Correction of errors by intrinsic evidence: 
Sub-sect, 6, Sects. 6 & 7: Sub-sect. 1, A, (a)-1 


SUB-SECT. 5.—MISTAKE. 
Sec MISTAKE. 
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Sect. 6.—DATE. 


Deed speaks from date of delivery.| --Sce Part I. 
Sect. 7, ante. 

Whether date essential—Part of deed.|—-Scec 
Part. I., Sect. 4, sub-sect. 4. 

1679. Whether date on document prima facie 
true date.|}—ANOoN. (1609), 2 Brownl. 300; 123 
Io. R. 954. 

1680. —- —.|—In an action by drawer against 
acceptor of a bill of exchange for £101, deft. 
proved that he was under age when he accepted 
the bill. Plt. then produced in deft.’s handwriting, 
purporting by its date to have becn written alter 
he came of age, addressed to a third person, in 
these words: ‘TI request you to pay If.,’’ plitt., 
““SIOL at your earliest convenience after the date 
of this letter, from the inoney left me by my late 
grandfatber, for which 1] have given my _ Dill.” 
This letter was proved to have been delivered to 
pltf.’s clerk, but it did not appear when :--—-//eld : 
the letter must, primd facie, he taken to have been 
written & issued at the time when it bore date; & 
that, having been written after deft. came of age, 
& before the bill became due, it} would support a 
count on @ promise to pay according to tle tenor 
& effect of the bil- Jlunr ov. Massey (1834), 4 
B. & Ad. 902; 3 Nev. & M. KK. B. 109; 110 FR. 
1025. 

Annotations :-- Refd. Anderson 7. Weston (1810), 6G Bing. 
N ©. 296. Mentd. Owen v. Waters (1836), 2 Gale, 208. 
1681. -—.|--In ejectment by mtgee. against 

assignce of the mtge.:—Meld: oa detter from 

uityor. to mitvee. dated previously to the assign- 
ment was evidence against deft., & would be pre- 
summed to have been written at the time of its 

date, until the contrary was shown. -Gooprrruis d. 

BAKER v, MILBURN ($807), 2 M. & W. $533 Murp. 

& H.207; 01. J. Wx. 2005 150 H.R. 1008. 

af Aten :- Mentd. Williams «. Myton (1858), 27 lL. J. ex. 
(ary 
1682. -- .| -A’ written paper containing a 

statement of mutual accounts between a erediter 

& a bkpt. by whom it was signed & bearing date 

previous to the bkpey. is prin facie evidence as 

against the assignces, Ino an action brought by 
them against the creditor, that it was written at 
the time it bore date. -SiInchaAIR cr. BAGGALEY 

(1838), 4 .M. & W. 5123 1 dforn & Th. 1943 > 7 

J. J. Wx. 8005 2 Jur 680; 150 Kh. R. 1448. 

Annotations :---Folld. Andermon vr. Weston (1810), 6 Ding. 
N.C. 2065) Poles oe. Glossop (E808), 2 eweh. P90; Angell 
v, Worsley (i842), 12 L. 'T. OS. 428, Refd. Gibson v 
King as Car. & M. 408. Mentd. boc d. Clarke vc. 
Stilwell (1838), & Ad. & El. G44, 

1683. --—.|—-In the absence of cvidence to the 
contrary a bull of exchange must be taken to have 
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DEEDS AND OTHER INSTRUMENTS. 


been issued at the time it bears date.— ANDERSON 

v. WEsron (1810), 6 Bing. N. C. 296; 8 Scott, 

583; 9L.3.C.P.194; 4 Jur. 105; 133 kb. R. 117. 

Annotations :—Consd. & Folld. Potez v. Glossop (1848), 2 
Ixch. 191. Folld. Angell v. Worsley (1849), 12 L. T. O.S. 
428. Consd. Morgan v. Whitmore (1851), 6 Exch. 716; 
Butler v. Mountgarret (1859), 7 H. L. Cas. 633. Refd. 
Davies v Lowndes (1843), 6 Man. & G.471; oberts v. 
Bethell (1852), 22 L. J.C. P. 69. 
1684. - |—The date a letter bears is primd 

facie its true date.—PoTEz v. Giossop (1848), 2 

Exch. 191; 154 HK. R. 460. 

Annotations -—Folld. Angell v. Worsloy (1849), 12 L. ‘T. O. S. 
448: Malpus v. Clements (1850), 19 L. J. Q. B. 435. 
Consd. Morgan v. Whitmore (1851), 6 Exch. 716; Butler 
v. Mountgarret (1859), 7 H. Li. Cas. 633. 

1685. ——.]—The date which appcars on the 
face of a document is primd facie its true date.— 
MALPAS v. CLEMENTS (1850), 19 L. J. Q. B. 485 ; 
15 la. T. O. S. 3438. 

Annotation :-—Folld. Morgan v. Whitmore (1851), 6 Exch. 
716. 


1686. —--—.]-—Certain documents purporting to 
be a receipt of & a delivery order for the goods, in 
the handwriting of the bkpt., & dated as of the 
day of the sale, were dclivered to a witness by the 
bkpt. after his bkpcy., & about a month after the 
alleged sale. There was no evidence, independent 
of the documents themselves that they existed 
before the bkpcy. :—leld: the documents were 
admissible as evidence of their cxistence at the 
time they bore date. 

It is to be presumed that primd facie a document 
is written at the time it bears date (MALTIN, B.).— 
MoRUAN @ WHITMORE (1851), 6 Exch. 716; 20 
L. J. dix. 289; 155 Le. Lt. 733. 

1687. ——-.|—Qu.: whether the date a letter 
bears is primd facie its true date.—BUTLER v. 
MouUNTGARRET?T (185Y), 7 LL. LL. Cas. 633; IL KH. RR. 
5) 


eal (7 od 0 








Annotation :--Mentd. LR. r. Fanning (1866), 1G Cox, CG. C. dtl 


1688. Dominical year—-Relation to year. of 
reign.| —If certain figures are put after the day of 
a particular inonth which can be supposed to refer 
to the year of Christ, if shall be intended that it 
docs refer to it. he cts. will take notice of the 
carrespondence between the Dominical year & 
fhe year of any King’s reten. Pherefore a deed 
Which really is dated according to the Doniinical 
year only may be represented to bear date in the 
year of the reign of the King with which that 
Dominical year corresponds. —HOLMAN v. BURROW 
(1702), 2 Ld. Raym. 791, 701; 2 Salk. GOS; 92 
i. R. 28, 30. 
lnnolation :-—Mentd. Waugh v. Bussell (1814), 1 Marsh. 214. 

168S. Date referred to in body of deed —Whether 
day of date or of delivery.|—Where a deed has no 
date, or an Impossible date, as Feb. 30, & in the 
deed reference is made to the date, that word must 
be construed delivery, but if it has a sensible date, 
the word date occurring in other parts of the deeds, 
means the day of the date & not of the delivery.— 
STYLES vt. WARDLE (1825), 4 B. & C. 908; 7 Dow. 
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1679 i. Date on document prind faci 
frae date, -— Deft. distrained, on Mar. 25, 


brought an action of replovin, & put iu | 


evidence a deed froin deft. to W., 
conveying away the reversion, dated 
Mar. 1. The grautee in the deed 
ealled by pltf.. proved that the deed 
was not delivered for some days, 
perhaps a fortnight or a month, after 
the dute it) bore, & deft. snid she did 
not kuow on what date she signed 
the deed, that it was some weeks after 
Mar. 1; that the grantee had not on 
Mar. 25 got possession, & pltf. was 
still her tenant:—Held: the = pre- 


sumption arising from the dute of the 
deed had been rebutted, & it was the 
duty of pitf. to establish the fact of the 


for a quarter's rent due by pl{f., who | delivery of the deed befure the date of 


the distress.— Mewduwik or. 
(ISS80), 1 RO & G. 2T1.—CAN. 


; Whether catrinsie cridence 
admissible. J—-A new trial was granted 
m ejectment with costs to abide the 
event, where there was reason to do bt 
upon the evidenee whether the deed 
under which pltf. claimed was not 
executed after the issuiag of the writ.— 
BARTELS t. BENSON (1861), 21 U. C. RB. 
143.—-CAN. 


COLEMAN 


t win cia tn ma 


| 
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{ 
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| 
| 
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a. —~- —- ./_The party founding i 


ou a document is bound to- support. 
or adminiculate its date, which he 
nay do by facts & circumstances of un 
indirect nature, & the deed itself & the 
date expressed in it, ure not to be 
thrown out of consideration.—-WAUDDEL 
™% WADDEL’S TRUSTEES (1815), 7 Dun, 


(Ct. of Sess.) 605, 1017; LT se. Jur. 
542.—SCOT. 

b. Eutrinsic eridence as to date ~— 
Whether admissible.)}—In a suit to 
recover possession of immovable 
property under a grant from. the 


Raja of P. on the ground that the grant 
was prior in time to the grant from the 
same grantor under which defts. pro- 
fessed to hold, it was found that pltf.’s 


Lhe 
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& Ry. K. B. 507; 107 E. R. 1297; sub nom. 
WARDEN v. STYLES, 4 L. J. O. S. K. B. 81. 
Annotation :—Refd. Buckeridge v. Flight (1826), 5 

3.0. 8. K. B. 21. 

1690. Deed made in leap year—Meaning of next 
29th February.|-——-An indenture having been made 
on Aug. 29, 1832, being leap year, the words 
eb. 29 then next ensuing were construed to mean 
Keb. 29 in the next leap year.—CIIAPMAN v. 
BEECHAM (1842), 3 Q. B. 723; 3 Gal. & Dav. 71; 
121 J. Q. B. 42; 6 Jur. 968; 114 I. R. 683 
Annotations :-—Mentd. Pollitt v. Forrest (1847), 11 Q. B. 

949, Brown v. Metropolitan Counties, etc., Soe. (1859), L 

kk. & i. 832. 

1691. Computation of time—Whether day of 
execution included.}]—A lease habendum, from 
henceforth, includes the day of the making; & a 
lease habendum from the day of the date excludes 
the day of the date.--CorNisH v. Cawsy (1648), 
Aleyn, 753 Sty. 118; 82 H.R. 923. 

Annotation :-—Refd. Pugh v. Leeds (1777), 2 Cowp. 714. 

1692. ——-- -—— Habendum “‘ from henceforth.’’ | 
—MERCER tv. OGILVIE (1796), cited in 15 Ves. at 
p. 251; 33 BE. R. 741, H. 1. 

.fnnotation : -—Refd. Loster ve. Garland (1808), 15 Ves. 218. 

1693. Whether day of date included.|— 
CORNISH v. Cawsy, No. 1691, ante. 

1694. --— —--.]--By a settlement dated 
May 138, 1892, real estate was conveyed to two 
trustees on trust that. during a term of 21 years 
from the date of the settlement they or the survivor 
of them or other the trustees or trustee for the 
time being thereinafter referred to as ‘the said 
trustees or trustee,” should made certain payments, 
& that “at the expiration of the said term of 21 
years ”? “the said trustees or trustee ’? should sell 
the property : —Held: the term ot 21 years deter- 
mined & the trust for sale arose, at the same 
identical moment ; on the construction of the deed 
the day of the date was ineluded in the term; & 
the trust: for sale was therefore valid & effectual.--— 
ENGLISH v. Crirr, [1914] 2 Ch. 3763; 83.1. J. Ch. 
S503; 111 L. 1. 7513 80 T. TL. R. 599; 58 Sol. Jo. 
GS7. 

1695. —-.--- Habendum from day of date.]--- 
CORNISH t. CAWSsyY, No. 1691, ante. 

1696. Vesting of interest—-Delivery after date 
expressed-—Reference back to date.J|—Under a 
power to demise for 2] years in possession, & not 
In reversion, a lease dated in fact on Feb. 17, 1802, 
habendum from Mar. 25 next ensuing the date 
thereof, is good if not’ exccuted & delivered till 
after Mar. 25, for it then takes effect. as a Icase in 
possession with reference back to the date actually 
expressed.—DoE d. Cox v. Day (1809), 10 Hast, 
427; 103 EK. RR. 838. 

1697. Extrinsic evidence as to date—-Whether 
admissible— -To prove execution subsequent to date 
Stated.|—Howakp’s Case (1588), Owen, 188; 74 
i. R. 958, 

Annotation ;-—Refd. Garrick v. Williams (1811), 3 Taunt. 540. 
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1698. ——- —-—— - -|—CAMPBELL v. JEACH 


(1775). Amb. 740; 27 BK. ht. 478, L. C. 

Annotations :—Mentd. Medwin v. Sandham (1789), 3 Swan, 
App. 685; Re Smyth, Fx p. Smyth (1818), 1 Swan. 337; 
Morgan v Milman (1852), 10 Hare, 279; Daly v. Beckett 
a 24 Beav. 114; Clegg v. Rowland (1866), L. Kh. 2 Eq. 


1699. —— -|—The question, on a 
plea of insolvency, being, whether the debt was 
contracted before the final order, a deed given at 
the time by way of security being dated before the 
order, parol evidence on part of pltf. to explain 
this, & to show that the real date of the transaction 
was later, was admitted, he not being a party to 
the deed, although drawn & attested by his agent 
in the business.—HDWARDS v. PHILiIps (1860), 2 
F. & F. 102, N. P. 

1700. To show that date incorrect. |— 
GARRICK v, WILLIAMS (1811), 3 Taunt. 540; 128 
E.R. 214. 
annotations :-—Consd. R. v. Hopper (1817), 3 Price, 495. 

Mentd. De Ponthicu v. Pennyfeather (1814), 5 Taunt. 634. 


1701. -—— To supply missing date.|---The 
day upon which an acknowledgment was taken, 
which was left) blank, permitted to be supplied by 
alfidavit.—LANE v. PEwrriss (1812), 4 Taunt. 























589; 128 BH. R. 461. 

1702. ase eee |-—-DAVIS v. JONES, No. 
1156. ante. 

1703. ——- ——— Acknowledgment of debt.]| 





—Where a letter acknowledging the existence of 
a debt, which was produced for the purpose of 


' taking the case out of Stat. Limitations, did not 


contain any date :—Held: the time when the 

letter was written might be supplied by parol 

evidence.—ISDMUNDS v. DOWNES (183-4), 1 Cr. & M. 

4593 4 Tyr. 17383 3.1L. J. Wx. 98. 

Annotations - -Refd. Hartley vr. Wharton (1840), LL Ad. & 
Kh O84: MeGuile vo. Burleigh (1898), 78 L. TT. 268 3 
Mowbray 7. Appleby (1899), 80 L. T. 805.  Mentd. 
Evans v. Nicholson (1875), 32 L. 'T. 778. 


1704. Reference to deed of specified date—-Two 
deeds bearing same date.| --WADEFSON v. RICHARD- 
SON (1812), 1 Ves. & B. 103; 35 i. WR. 40. 


Srcr. 7.—WHEN INSTRUMENT IS VOID FOR 
UNCERTAINTY. 
1.——U NCERTAINTY REMOVABLE 
MLECTION. 


A. When Election may be made. 
(a) In General. 


Mode of performance of contract—Alternative 
promises.]|—See Contract, Vol. XIT., pp. 305, 306, 
Nos. 2515-2525. 

1705. Grant of one of definite things --‘‘ One of 
my horses.’’|—In an action for waste for cutting & 
selling trees, defts. pleaded a bargain & sale to 
them of all those trees growing in & upon the lands, 


SUB-SECT. BY 


- —_ i 


—— ae 


grant was dated * 25th Falgoon in the 
year 16 °° :— Held: the meaning of the 
words ‘fin the year 16 might, for 
the purpose of ‘showing it to be a 
document more than 30 years old, be 
shown by reference to another grant 
signed by the same officer, from which 
it appeared that the * year 37 ” meant 
the 37th vear of the Raja of P., & that 
its corresponded with 1186 3B.S.— 
CAUITABLE COAL. Co., LTh. ve GONESH 
‘HONDER BANERJEE Pas! ie Ora Orta | oe 
276. LIND. (1881), 9CL. R 








5 Cc. . -]1—A lease bore date 
Mar. 27, habendum froni May 1 then 
next :— Semble: evidence was ad- 
Missible for the purpose of showing 


that the lease was executed on May 1, | 
the tenant had stated, in | 


although 


\ 


. had been 


his answer in @ suit in chancery 
brought to impeach the lease, that it 
“executed ’ on Mar. 27.— 
JACK d. WILEATLEY v. CREED (1828), 2 
ifud. & B. 128.—IR. 

d. -)}— The memorial of 
a deed lodged in the Registry Office 
oinitted to state the day of the month 
when the deed was dated. As there 
was evidence outside the deed itself, 
that the day of the month had been 
inserted in it when it was executed :— 
Held: it could not be presumed that 
the deed corresponded with the state- 
ment of it in the memorial, & had no 
date, when they were produced to the 
Registrar.—Re MONSELL (1856), 5 
I. Ch. RR. 529.—IR. 


e. ——.,] eae Save 








in certain 





| 
: 
: 
| 


exceptional circumstances, the ct. may 
consider the real date of the execution 
of an fimstrument, when that dato is 
different from the date appearlug by 
the instrument ityelf. -/ée MAKER & 
Nugent's CONTRACT, [1910] 1 LB. 
167.—IR. 


PART III. SECT. 7, SUB-SECT. 1.— 
A. (a). 


f. Grant of land -— Defined as to 
position-—Indefinite in amount. J-——R. 
gave a bond to B. to convey to B. a 
water privilege on lot 17, & to convey 
also so much land as he might require 
for the purpose of making & raceway or 
for erecting buildings on the lot at the 
rate of £10 per acre :—JIeld: tho 
selection of such land must be made 
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Sect. 7.—When instrument is void for uncerlainty: 
Sub-sect. 1 1, A. (a) & (6), B.S & C.; sub-sect, 2.) 


which there here might reasonably ly be spared ved :-—Held : 

the bargain & sale alleged was void for uncertainty. 
If I give you one of my horses, although that be 

uncertain, yet by your election that may be a 

good gift (DyER, C.J.) —MERVYN v. Lybps (1553), 

1 Dyer, 90a; 73 Ki. RR. 195. 

Annotations :—--Refd. Corbet’s Case (1599), 2 
Berry ». Heard (1632), Cro. Car. 242. Mentd. Herlaken- 
den’s Case (1589), 4 Co. Hep. 62 a; Stukeley v. Butler 
(1614), Hob. 168; Liford’s Case (1615), 11 Co. ep. 46 b. 





And. 134 ; 


1706. Grant of land-—Defined as to amount— 
Indefinite in  position.|—HUNGERFORD’s CASE 
(1585), 1 Leon. 30; 74 i. RR. 28. 


Annotations :-—Refd. Savill v. Bethell, [1902] 2 Ch. 523. 
Mentd. Doe d. Devine v. Wilson (1855), 10 Moo. P GC. C. 
502. 

1707. -—-- - -- -—--.]- An incumbent agreed 


to grant, at a hue period, a lease of his slebe, 
containing about 437 acres, except 37 acres thereof, 
which were not. specified :—Held: the contract 
was not void for uncertainty, & the right of 
selecting belonged to the lessor, he having the first 
act to do; & this right of selection must not be 
exercised oppressively, so as to interfere with the 
beneficial enjoyment of the rest of the farm. 
JENKINS ¢. GREEN (No. 1) (1858), 27 Beav. 437; 
284. 3.Ch. 8173; 2835.2. 5635 54 1. R. 172. 

Annotation >- Reid. Savill v. Bethell, [1902] 2 Ch. 523. 

1708. Grant of right of way-- Position not 
defined.| In 1878 the G. W. Ry. Co. leased to the 
Met. Ry. Co. the northem part of a railway 
station for 100 years, together with a right. of way 
from time to time & at all times over the southern 
part of the station. The way was not definitely 
described 5 it; was never in fact used by the Met. 
Ry. Co. In 1897 the Met. Ry. Co. desired to make 
use of their right: of way: //eld: the right of 
way was still valid & must be defined by deft. co. 3 
failing them, by pltf_s.—Mertroponiran Ry. Co. 
v GREAT WESTERN Hy. Co. & LONDON CoRPN. 
(19005, 82 L.'R. fob 5 G4 J. 7. rs revsd, on other 
grounds (1901), 84 l.. PT. 358, CL A, 

1709. Grant of right to Fane a tunnel - Position 
not defined.; A rulway co. desired to purchase 
a strip of land for their line which eut. in two the 
estate of €., & agreed that C@. should be at. liberty 
to construct a tunnel under the proposed railway 
where it passed through the land. The point at 
which the tunnel was to be made was not. defined : 





—Jleld : the provision as to the site of the tunnel 
was not too vague to be carried out.—SouTH 
EASTERN RY. Con ou. ASSOCIATED PORTLAND 


CEMENT MANUFACTURERS (1900), Tarp. 
Ch. 123; 79 0. 2 Ch. 150; 
J.PL215 2677. L. Re 61s St Sol. Jo. SO, CL A, 
Annotations + Refd County Hotel & Wine Ll. & NW. 

Ky. [INGRP ZR. Bat. M Durrant (191h) 

05 Sol. lu. 428, 

1710. Date of payment— Year fixed --Not day of 
month Necessity for reasonable notice.!— A cove- 
nant to pay money on the... day of ..., Avp. 
1815, is not void for une ertainty. 


, {1910} J 
10L L. T. 8653 74 


Co. r, 
entd. Sharpe ev. 


during the Vtetiine of both ‘obligor & i 
oblizee.- BURNIAM Ramsay (1872), 
oe Boo, RAGE, AN. 


half, ete., or 
cast side 


| 
&- alobiguity.)]- ~ PU & deft. | 
were entitled, under the “eat of cone | 
veyance to their predecessors in title | 
respectively, to the western & castern | 
purts respectively of a fractional 
quarter seetion of land of an irregular | 
shape bordering on a lake at the east | 
Kide & containing about 132 acres. 
The land was crossed by the G. road in | 
av somewhat oblique direction from | 
north to south. The conveyance on | 
Which pitf, relied deseribed bis laud as | 


into nearly equal 


on the west. 


possession of 


oe a 
er = a a 


the west half of the quarter Shien or 
that part lying on the west side of the 
ti, rowd, & dett.’s title was for the east 
that part lving on the 
of the a. 
had continued in accordance with the 
behef on both sides that the G. 
divided the fractional quarter 


COVCrINg that there was in fact a larger 
; &rea in the east side of the road than 
pitt. 
possession of such excess, 
of the laud on the cast side in the 
deft. : 


DEEDS AND OTHER INSTRUMENTS. 


Whatever the intention was when instructions 
were given for the deed the parties, when they 
executed it, chose only to fix the year for payment, 
& to leave the day uncertain. Reasonable notice 
must be given of a day within the particular year ; 
& if deft. does not pay then, the breach will be 
complete (DENMAN. C.J.).—-GODDEN v. WATTS 
(1847), 9 L. T. O. S. 218. 

1711. Grant operating in either oi two ways — 
Feoffment or confirmation.;—LENNARD'S CASE 
(1586), 2 Leon. 192; 74 KE. R. 469. 

Annotation :—Mentd. Godfrey v. Saunders (1770), 3 Wils. 73. 

1712. -—— Demise or bargain & sale.|-—HlEy- 
WAkD’s Case (1595), 2 Co. Rep. 35 a; 2 And. 
202; TOE. KR. 489. 

Annotutions :--—Consd. Pepeys _». Crereton (1714-27), Gibb. 

Ch. 2495 Dann v. Spurrier (1803), 3 Bos. & P. 399. Refd. 


Colt. & Glover v. Coventry & Lichfleld Bp. (1616), Hob. 
140; Vaspor v. Edwards (1701), 12 Mod. Rep. 658; 


Doe d. Berkeley v. York Archbp. (1805), 2 Smith, K. B. 
166; Miller v. Green (1831), 8 Bing. 92; Haigh v. Jagear 


(1817), 16 M. & W. 525; Hogan v. "Wand (1861), 14 


Mov. P. CC. C. 310. Mentd. West v. Monson (1596), Cro. 
Kiliz. 480; Fox’s Case (1609), 8 Co. Rep. 93 b; Stukeley 
v, Butler (1614), Hob. 168; Dixon v. Harrison (1669), 
Vaugh. 36; Coultinan v. Senhouse (1678), T. Jo. 105; 
Russell 2. Stokes (1791), 1 Hy. Bl. 562; KR. ow Bell (1822), 
11, J. 0.8. K. B. 423; The Harriott (1842), 1 Notes of 
Cuses, 613; Tidgway v. ee BE) 14 Q. B. D. 1103 
Savill v. Bethell, [1902] 2 Ch. 5 
1713. —-— Grant or bargain & sale.|—A deed 
which may take effect either at common law, or, 
as a bargain & sale under the Statute of Uses, 
cannot operate under the statute before election 
by the grantee.- MILLER v. GREEN (1831), & Bing. 

92; 2 Cr & J. 1423; 1 Moo. & 8S. 199; 2 Tyr. 1; 

LIL. J. ix. 51 ; 131 H.R. 336, Ex. Ch. 

Annotations : Refd. Haigh cv. Juggar (1817), 16 M. & W. 
f25. Mentd. Johnson ro Faulkner (1812), 2 Gal & Dav. 
TS: Poe de. Agar r. Brown (1853), 2 CG. TL. 2. 1O8S ; 
Hogan vr. Wand (1861), 14 Moo. P. oC. C. 3103 Mann, 
Crossman & Panlin ¢, Land Registry, {1918} 1 Ch. 202. 
1714. - -— ----.!-—Where a deed may operate 

in either of two ways, under the Statute of Uses or 

at; common law, in pleading such a deed it. will be 
considered to operate at conmmon law unless ¢x- 
pressly averred that) by election of the partics 
themselves it is to operate under the Statute of 

Uses. Vhe grant of the indenture even if it could 

be construed as a bargain & sale by way of use, 

certainly might also be taken as a common law 
grant, & in order to make it) operate under the 

Statute of Uses an election to that effect: must be 

made, & such election to be valid must) have been 

made, not by the exors., but by the parties them- 
selves, or by the survivor or survivors. The 
reason is, that after the death of the survivor, all 
interest. Inthe deed, treating itas a grant at common 
law, was at an end. The election must be made 
while he has the power of making the choice; & 
this cannot: be done at all while one of the two 
things between which the choice is ta be made has 
become Inpossible. Without election, the deed 
must be taken to have operated as a grant at 
common law, & no clection could be valid which 
| Was not made in the lifetime of the surviving 

1 lessee ('OLLOCK, C.B. )— Hs AIGH @. JAGGAR (1848), 


night: sacceed on the Mudie of 
election on the ground that lis deed 
gave him the opuion of taking the east 
* half or the land on the east side of the 





road. Possession road. —OLESON tt. JONASSON (L9U6), 16 
Man. L. RK. 94.—CAN. 
road 
section h. -——- Point ef commencement un- 
portions. On dis- 


asccrlainable-—No election. }—-Where 4 
deseription is such that the point of 
commencement cannot be ascertained, 
it cannot be determined at the election 
of the grantee.—BARTHEL t. 
(1895), 24 35. 


brought action for 
being part SCOTTEN 
Cc. h. 367.—CAN. 


—Nemtle : deft. 


Part I1J.—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


& 


3 Exch. 54; 18 L. J. Ex. 125; 12 L. T. O. S. 

352; 154 BE. 1. 753. 

Annotations :—Mentd. Doe d. Agar v. Brown (1853), 1 
C. L. KK. 1048; Carrow v. Ferrior, Dunn v. Ferrior (1868), 
37 L. J. Ch. 569; Low Moor Co. v. Stanley Coal Co. 
(1875), 33 L. T. 436. 

1715. Not where certainty can be ascertained-— 
By method provided for—Sale of * trees that can 
be spared.’’|—Mrnrvyn v. Lyns, No. 1705, ante. 

1716. ——— ——-— ‘‘ Necessary land for making a 
railway.’’|-—A contract was entered into for the 
sale of an estate & contained these words: ‘' The 
said W. reserves the necessary land for making a 
railway’ :—Held: the reservation, or more 
properly exception was so uncertain in its terms 
that the ct. could not enforce the contract.— 
PEAKCE v. Warts (1875), L. R. 20 Eq. 492; 41 
I. J. Ch. 492 3 23 W.R. 771. 

Annotations :—-Apld. Savill v. Bethell, [1902] 2 Ch. 523. 
Consd. S. FE. Ry. vo. Associated Portland Cement Manu- 
facturers (1900). Ltd., 11910} 1 Ch. 12. Refd. Jee Vince, 
ivr p. Baxter (1892), 67 L. I. 70. 

1717. Not where effect of conveyance under 
election—-Creation of freehold in futuro.]|—SAVILL 
BrovTrueEns, Lrp. v. BerueLi, No. 1065, ante. 





(b) Crown Grants. 
See CONSTITUTIONAL LAW, Vol. XI., p. 561, 
Nos. 635, 636. 
1718. General rule.|—Dot d. Devine v. WIL 
SON, No. 1087, ante. 


Be. Who may Eleet. 
Alternative promises —By whom option exer- 
cisable.! —-See Conrracr, Vol. XL, pp. 305, 306, 
1719. General rule.) —Iteywarp’s Cask, No 





1712. ante. 

1720. — ----.]- WunGirrorp’s Case, No. 
1706, ale. 

1721. —-— -—-.;-DANN rv. Spurrier, No. 
1051, ante. 

1722. -— .j-- TAH v. JAGGAR, No. 1714, 
ante, 

1723. — -- -!- JENKINS vt. GREEN (No. 1), 


No. 1707, anle. 

1724. Grantor— Grant incomplete.] — I... was 
selsed of a manor, & aliened the manor except 
one close pareel of the manor called Newdick, 
& there were two closes called Newdiek, one con- 
taining nine, & the other three acres : —/eld : 
the alienee should not) choose which of the said 
Closes lie would have, but the alienor or feoftor 
should have the election which of the closes should 
i —LEE’sS Caste (1578), L Leon. 268; 71 KH. RR. 
*) 

Annotation :-—Mentd. Savill ev. Bethel, [1902] 2 Ch. 523, 
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to grant at future 
JENKINS v. GREEN (No. 1), No. 1707, 


1725. —-— Agreement 
period.| 
ante. 





C. Time of Election. 

1726. In lifetime of parties—Where no interest 
passes.|—-LIEYWARD’s CASE, No. 1712, ante. 

1727, -—— .|—Hatan v. JAGGAR, No. 1714, 
ante. 

1728. At any time —If interest passes.|—lHlry- 
WARD’s Cash, No. 1712, ante. 

Alternative promise—Whether option recover- 
able after exercise.}]—Sce Conrract, Vol. AIL, 
p. 306. 





SuB-SEcT. 2.—IF-INALLY UNINTELLIGIBLE OR 
DOURTFUL. 


1729. Grant to A. & his son—Without averring 
that he had only one on.| —A grant to A. and 
his son is void, except it be averred that he had 
only one son. -CoB ov. BeTrreERsON (1615), Cro. 
Jac. 3713 70 H.R. Sig. 

1730. Covenant to stand seised—-As much land 
as would be worth £20 a year.| —TuiomaAs & Rice's 
CASE (L629), Litt. 807; 124 1. R. 260. 

1731. Term of years ~‘* So much as shall be to 
come at time of death of grantor.’’] --CAPONITURST 
v. CAPONHURSE (L661), 1 Lev. 455 83 Id. BR. 280 5 
sub nom. CAPENHURST @ CAPENITURST, LL Keb. 
164, 1833 T. Raym. 27. 
wf nnotations >--Mentd. Aylet o. Williams (1683), 3 Lev. 193 5 

Northeott ov. Underhill (1697), Lb lid. Rayos. 388; Johnson 

v, Wilson (L710), Willes, 218. 

1732. -—- Uncertainty as to commencement - 
Irrecoverable by election.! --A lease mnade on Oct. 
10, habendum from Nov. 20, tor five years, is void 
for uncertainty.— ANON. (L674), 1 Mod. Rep. 180 ; 
86 Hd. 1k. Sid. 

1733. Proviso if tenant in tail alienated or 
determined his estate—-Clause void.|--—Corpet’s 
Case (1599), 2 And. 1313; 1 Co. Rep. 77 b; Moore, 
K. B. 6013 1238 1K. RR. 585. 
slunotations : - Consd. Mildmay's Case (1606), 6 Co. Rep. 





da. Refd. Butler & Baker’s Cuso (1591), 3 Co. Rep. 
25a: Foy «. Hynde (1624), Cro. Juc. 697 5) Baker vo. Willis 


(1637), Cro. Car. 176; Goodright d. Fowler v. Forrester 
(1807), & Kost, 552. Mentd. Chomilcy eo. Humble (1593), 
Cro. Kliz. 370; Upton rv. Basset (1595), Cro. Whiz. 445 ; 
Manby rv. Seolt (1662), O. Bridg. 229; Payne vo. Barker 
(1662), O. Bridy. (8 5) Luddington v. Kime (1696), 1 Ld. 
Raym. 2033; Holmes e. Godson (1856), 8 Do G. M. & Gi. 
1625 Meredith v7 Limerick, Ardgerl & Aghadoe Bp. 
(1863), 9 1. TP. 2693 Astley c. Essex (1874), 30 L. UT. 485. 


1734. Proviso against * unnecessary interference ”’ 
—-Clause void.| “Ihe owner of land under which 





PART III. SECT. 7, SUB-SECT. 1.— B. 


k. Cfrantee -Graut complote.]  -A cone 
veyanee, bad for uncertainty, may 
be made good by the clection of the 
vendec, & possession under it with the 
assent of the vendor, notwithstanding 


the land so occupied is in exeess of the | 


grea included in’ the conveyanece.—- 
Dick v. EBSWoRTH (1854), 2 Legge, 
865.- -AUS. 


1, ——-- --—- .J}—An agreement to sell 
& convey, or a deed of, “one acre 
of laud, being part of the north-east 
quarter of Jot 19 in the 7th concession 
of D.,’’ is not void fur uncertainty, but 
the purchaser may elect what acre he 
Will have.---CUMMINGS ot. MCLACHIN 
(1558), 16 U. C. RR. 626.—-CAN. 


PART III. SECT. 7, SUB-SECT. 1.—C. 


1726 i. In lifetime of parties -Where 
no iieerest passes, }-—-R. gave a bond to 
B. tu convey to B. a water privilege 
on lot 17, & to convey also so much 
land as he might require for the purpose 


of making a raceway or for erecting : 


buildings on the lot at £10 per acre: 
Hield : the selection of sueh Jand must 
be made during the Jifetime of both 
oblizor  & 9 obligee.~ -BURNITAM n, 
Ravsay (1872), $2 UL CC. Re Aged. 
CAN. 


PART III. SECT. 7, SUB-SECT. 2. 


m. Term of years-—Deed illegible.) 
—-Where in ejectinent the deed under 
Which the lessor of pltf. claimed, wus 
in several purts illegible, & contained 
no description by which the part of 
the lot. intended to be couveyed could 
be certainly ascertained, & there was 
strong evidence that the deed was 
made to defeat creditors, the ct. set 
aside a verdict for pltf.--Dor d. 
MCDONALD wv. MCDONALD (1815), 2 
G.C. R. 267.—CAN. 


n. —-- Inilefinile covenant.) -- A 
lease containcd a covenunt by the 
lessee to) plant, with propee forest 


trees, @ portion of the deimised pre- 
inises, & to re-plant such party thercuf 
whereon trees then stood, or were 
planted, & which trees had been in- 


jured or destroyed, & to repair & keep 
in repair the fence or fences whereby 
the planted portion of the lands were 
then, or might thereafter be enclosed, 
KO as wt all times during the term to 
preserve ®& keep the trees which then 
were, or should thereafter bo, growing 
or planted as aforesaid, from all waste, 
spoil, damage, or destruction whatse- 
ever:—Held: the coverant was too 
uncertain & indefinite to be carried 
into specific execution by the ct.— 
BERNARD o. Meara (1861), L210. Ch. R. 
3893 [4 1r. Jur. 333.—--IR. 


o. —- -— * Together with half-acre of 
bog.) —-Deviso of & farin of land in 
the townland of ©., ‘* together with 
half au acre of bog, during the con- 
tinuance of the demise,’? with a cove- 
naot by the lessor for quict enjoyment 
of the demised) premises, with the 
appurtenances. The  fessee having 
been disturbed in the enjoyment of 
the bog allotted to him, brought an 
action on the covenant :—/leld: 
whether the clause in the lease relating 
to the half acre of bog amounted to 
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Sect. T.—When instrument is void for uncertainty: 
Sub-sect. 2. Sect. 8: Sub-sect. 1, A. (a).] 


rn ee ee 


there were several strata of coal, demised one of 
the upper strata to pltf., reserving to himself & 
his lessees the right of working any coal not in- 
cluded in that demise, provided always, that in 
exercising such powers & privileges the working 
of the coal then demised should not be prevented 
or unnecessarily interfered with:—Held: the 
proviso in the lease was unintelligible & could not 
determine the rights of the parties; that if a lessor 
wished to reserve rights in derogation of his grant, 
he must do so in plain terms.—MunpDyY v. RUTLAND 
(DUKE) (1883), 23 Ch. D. 81; 31 W. R. 510, C. A. 
Annotation :-—Mentd. Re Mundy’s S. EF. (1890), 63 L. T. 311. 
1785. Proviso against ‘‘ buildings of unseemly 
description ’’—-Clause void.|—A condition against 
the erection of buildings of ‘‘ an unseemly descrip- 
tion’ is too vague & indefinite to be valid as a 
ermanent restraint on the use of property.— 
7 Paeee v. DuNN, [1907] A. C. 283; 97 L. T. 112, 
1736. Covenant to settle—Amount left blank— 
Omission insufficient to make deed unintelligible.}|— 
A. covenanted that if he should at any time become 
entitled to property exceeding the value of 





ae ee me ee nee eee 


an actual demise of the soil or to a 
grant of turbary, it was in cither case 
too vague & uncertaiu to maintain an 
action. —M'KeNNA v. MOUTRAY (1863), 
15 Ir. Jur. 233.—IR. 





parties in the agreement.—KELL v. 
HARRIS (1915), 15 S. R. N.S. W. 473; 
32 N. S. Ww. WwW. N. 133.—AUS. 


8s. Uncertainty in description.) ——- If 


Deeps anp Orner INSTRUMENTS. 


which was left in blank, he would settle it upon 
certain specified trusts. Before any such property 
accrued, he filed a bill to have it declared that the 
covenant was void for uncertainty :—Semble: 
there was no such uncertainty as to render the 
covenant void.—FYFE v. ARBUTHNOT (1857), 
1DeG. & J. 406; 26L. J. Ch. 646; 29 L. T. 0.8. 
306; 3 Jur. N.S. 651; 5 W. R. 793; 44 E.R 
780, L. C. 

Annotations :—Refd. Re Clarke, Coombe v. Carter (1887), 


35 Ch. D. 109. Mentd. Carroll v. Graham (1865), 11 Jur. 
N.S. 1012. 





Sect. 8.—RECITALS. 


SuB-SECT. 1.—VARIANCE BETWEEN RECITALS AND 
OPERATIVE PART. 
A. Where Operative Part Clear. 
(a) General Rule. 

1737. General rule.|—-Where the recital & the 
operative part of a deed are at variance, the latter 
must be acted on until the deed has been reformed. 
In a suit to reform the instrument, the ct. would 
be enabled, from the circumstances, to judge 
which was erroneous. 





ey 





~—— 


being a part of lot 27 in the Ist con- 
cession of F., now in the town of S.”” :-— 
Ticld: this was an insufficient descrip- 
tion, & the deed was void.— DAVIDSON 


_ 


p. Mortgaye of ship — Covenant to 
pay cnhanced interest —-Unintelligible.) 
-—The owners of a vessel for the 
purpose of repairing it} borrowed a 
burn of K10,000 from pitt. & executed 
an instrament stating the purpose of 
the loan & bypothecating the vessel to 
him & promising to repay tho principal 
with intorest by Mar. 12, 1891. Tho 
instrument proceeded as follows :- 
“You have no connection with the 
security or seaworthiness of the ship 
up to the above stipulated time. If 
the money Is net paid in the stipulated 
time, we shall add vattam at R20 per 
cont per annua on the amount of 
principal & interest accrulug on that 
date, adding vattam once in twelve 
mouths until date of payment after 
the stipulated tine on the hypotheca- 
tion seucusity of the ship, & shall get 
back this mfgwe. bond.’? ‘The money 
was not repaid op the stipulated date, 
& the vessel, after making several 
voyages, foundered in port: —Held : 
tf. was not entitled under the 
netrumnont, regarded us an lastrament 
of hypothecation merely, to recover 
the euhanced interest referred to in 
the passage abeve quoted, because 
that part of the agicsment was void 
for uncertainty.---ASAN KUTHU SAUIB 
MERCOYAR tt. RAMANATHAN CHETSTIL 
(1898), I. L. R. 22 Mad. 26.—IND. 


q. Sum hercaftcr to be agreed upon.) 
—An agreement provided that pltf. 
should receive, under certain cireum- 
stances, a ‘‘sum hereafter to be 
agreed upon, & an extra sum or 
bonus for every load of blue ground 
hauled ’:—~Held ~~ there was nothing 
to show what the partics meant hv 
such suin, & as thero was no detinite 
comploted agreement upon this point, 
itt, was not entitled to any payment 
hereunder.—KENRICK  t, PENTRAL 
D. M. Co. (1885), 3 H. C. 414.—-S. AF, 


r. Where meaning not in dispute 
—Ambiguity will not avoid.|}—Where 
there is in point of fact no dispute 
between the partics to an agreement 
in writing as tu tho real meaning of 
the agreement, it is not open to one 
of the partivs to objoct that the agree- 
ment is void for uncertainly even 
though there may be ambiguity in the 
method of expression used by the 


ee ee ee ee ee 


| Other :—Held : 


the description of the whole land in 
& decd be so blended together that 
one cannot distinguish between what 
was sold & what was not, the deed 
will be bad.—-~Dor d. MILLER tv. 
‘TIFFANY (1848), 5 U. GC. R. 79.—CAN. 


t. ---—.]—Doft. agreed in writing 
not under scal to sell to pltf. certain 
buildings specified, ‘with the land 
Which they occupy, with the whole of 
the dain & water privilege ’’ :—Qu.: 
asx to the effect of the uncertainty in 
the agreement with regard to the 
description of the premises.---SNYDER 
? PROUDFOOT (1858), 15 U. C. R. 532. 


ma 


a. -——.J — In ejectment for land 
described as being formerly a public 
highway from W. to C., it appeared 
that before 1835 thero had been a 
trespass road between those places, 
running across deft.’s lot. In that. 
your wu road was luid out. & sanctioned 
by the sessions, intended as w substitute 
for the former one. Deft. then en- 
Closed a portion of the old ruad, & had 
possessed it for moro than twenty 
Years, but a small pices remaived not 
enclosed, & pe claimed this under 
a deed which he received from the 
surveyor of highways in 1837, purport- 
ing to convey to him ‘the public 
highway or road from W. to C.,” as 
described by metes & bounds :-— 
Semble; the description in the deed 
to pitf. was too uncertain to convey 
anything.- -CLapp v. Hategutr (1859), 
19 UC. WR. 94.-—CAN. 


b. -———.]—-In the sheriff’s deed of 
lund sold, land was described as ** 25 
acres of lot 31 in the 12th con- 
evsrionh of the township of K.’’:— 
deld: the description was insufteient. 
~-CAYLEY uv. Foster (1866), 25 
U. Cc, Rh. 4105.—CAN. 

Go. -~—.|—Where there were two 
lots on a strect with the same number, 
one on the south side & one on the 
north side, & neither the assessment 
hor the sheriif’s deed on a tax sale 
thereof distinguished the one from the 
the sale was void for 
uncertainty.—LoUNT v. WALKINGTON 
(1868), Lo Gr. 332.— CAN, 

d. -}— A sheriff’s deed for 
‘about fifteen acres, more or Jess, 
being the whole of a block or picce of 
land adjacent to the Grand Trunk Ry., 





v. KIELY (1871), 18 Gr. 494.—CAN. 

6. -———.}—In advertising lands for 
sale for taxes they were described as 
“Taco lands, Paris Hydraulic Co.,’’ 
no further specification of the locality 
or quantity to be sold being given :— 
Held: the description was ijnsuflicient, 

the sale void.—GREENSTREET Uv. 
PARIS (1874), 21 Gr. 220.—CAN, 


{. -——.}—In a chattel mtge. made 
by M. & Co., the goods were de- 
scribed as ‘“ Two sets of  black- 


Bmithing & one set of waggon maker’s 
tools complete, together with all their 
floating capital, stock in trado, to the 
value of $1,000, connected with the 
business they carry on in the village 
of W., as waggon & carriage builders, 
general blacksmiths, ete., under the 
name & tirm of M. & Co.’ :-— Held: 
this was an insufficient description as 
regarded the tools.—Mason v. MaAc- 
DONALD (1875), 25 C. VP. 435.—CAN. 

g. — —.}-—The property in an agree- 
ment for exchange was described as 
“135 fect on G. avenuc, the same 
being 337 feet west from MR. avenue, 
Parkdale, on the north side of the 
uvenue. It was shown that KR. avenue 
was the west boundary of Parkdale, 
& G. avenue a street in it, which, as 
such street, Would have its termination 
at lk. avenue, but it extended across 
ik. avenue as a road or way outside of 
Parkdale, & no further description 
was given, such as the depth or by 
reference to a plan or otherwise :— 
Ileld ; the property was not sufficiently 
described.—-STEVENSON tv. MCHENRY 
(1888), 16 O. It. 139.-—CAN. 


: .}-~A sheriff’s decd of lands 
sold at a tax sale described them as 
“45 acres of the south half of lot 17 
in the {th concession ”’ of K., & a deed 
given to S. contained an ‘*exception, 
‘““save & oxcepting out of the same 
45 acres sold for taxes ’’:—ZHeld: the 
exception was void for uncertainty.— 
PEARSON tv. MULITOLLAND (1889), 17 
O. R. 502.—CAN. 

k. Agreement completely wnintelli- 
gible.J-—-SMITH v. LIVINGSTON (1908), 8 
W. L. R. 242.—CAN. 

1. Absence of necessary part.j}— An 

reement as a deed is from the 
absence of schedules (such as plan & 
specifications in a building contract) 
insensible.—W ALSH v. ST. JOHN (1864), 
& Nfid. L. R, 30.—-NFLD. 





Part [I].—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


A marriage settlement recited an agreement 
that the future property of the wife should be 
settled, but the covenant to settle was on the part 
of the husband alone, to execute all necessary 
deeds, as that such property should so far as he 
was concerned be vested in the trustecs on the 
trusts of the settlement :—Held: property after- 
wards given to the separate use of the wife was not 
liable to be settled —HaAmmonnp v. HAMMOND 
(1854), 19 Beav. 29; 3 Iq. Rep. 119; 23 L. T. 0.8. 
161; 3 W. R. 36; 52 E.R. 259. . 

Annotation :—Folld. Young v. Smith (1865), 35 Beav. 897. 
1788. Not controlled by recitals..—-When the 

words in the operative part of a deed of conveyance 

are clear & unambiguous, they cannot, be controlled 
by the recitals or other parts of the deed. On the 
other hand, when those words are of doubtful 
meaning, the recitals & other parts of the deed may 
be used as a test to discover the intention of the 
parties, & to give the true meaning of those 
words (PATTESON, J.).—WALSH wv. REVANION 

(1850), 15 Q. B. 733; 19 L. J. Q. B. 4585 15 

L. T. O. 8S. 433; 14 Jur. 11384: 117 E. BR. 6386. 

Annotations :-—Consd. Fowler v. Fowler (1859), 4 De G. & J. 
250. Mentd. Rouke v. Kensington (1856), 2K. &J 753; 
Mellor v. Porter (1883), 25 Ch. ID. 158. 

1789. ——~—.]—The plain effect of the operative 
part of a deed cannot be cut down by the recitals.— 
LloLLIDAY v. OVERTON (1852), 14 Beav. 467; 
1d Beav. 480; 21 L. J. Ch. 7693; 19 L. T. OWS. 
211; 16 Jur. 316; 51 HK. WR. 366, 623; affd., 
16 Jur. 751, L. JJ. 

Annotations :—Consd. Lucas v. Brandreth (1860), 2 L. 'T. 
785. Refd. ‘l'atham v. Vernon (1861), 29 Beav. 604: Re 
Hudson, Kiihne v. Hudson (1892), 72 L. TT’. 892; Re 
Tringham’s ‘Trusts, ‘Tringhaun v. Greenhill, (1904) 2 Ch. 
487. Mentd. Osborn v. Bellman (1860), 3 LL. T. 265; 
He Whiston’s Settlmt., Lovatt ev. Williamson, [1894] 
1 Ch. 661; He Lrwin, Irwin v, Parkes, [190$) 2 Ch. 752 ; 
He Bostock’s Scttlut., Norrish v. Bostock, (1921) 2 Ch. 


1740. -|—A marriage settlement recited 
an agreement that the after-acquired property 
of the wife should be settled, but the covenant 
to settle was on the part of the husband only :— 
Held: the wife was not bound by it. Where the 
operative part of a deed is at variance with the 
recital, the proper mode of dealing with the case 
is, to act on the operative part, unless & until the 
deed has been reformed (ROMILLY, M.R.).— 
YOUNG v. SMITH (1865), L. R. 1 Eq. 180; 35 Beav. 
873 11 Jur. N.S. 963; 55 EB. It. $27. 

Annotations :—Refd. Re De Ros Hardwicke v. Wilmot 

(1885), 55 L. J. Ch. 73; Crouch v. Crouch, (191211 K. B. 

378. Mentd. Lee v. Lee (1876), 4 Ch. 0.175; 7 Maecpher- 


son, Macpherson v. Macpherson (1886), 55 L. J. Ch. 022; 
Buckland v. Buckland, [1900] 2 Ch. 434. 


1741. -|--When the operative clause in a 


PART III. SECT. 8, SUB-SECT. 1.— 
A. (a). 








under which A. received his original | 
share during the lifetime of the | 
testator’s widow, 
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deed is unambiguous, it is not right to resort to 
the recitals for the purpose of interpreting it, but 
if there is any ambiguity in the operative part of 
a deed then it is allowable to have recourse to other 
parts of the deed in order to ascertain what is the 
real meaning of the author of the deed (MELLISH, 
LL.J.).—Re DANIEL’S SETTLEMENT TRUSS (1875), 
1 Ch. D. 375; 45 L. J. Ch. 105; 34 L. J. 308; 
24 W. R. 227, C. A. 

4nnotations :-~Mentd. Re 


Cea 6 Ch. D. 133; 
1911), 104 L. T. 631. 


Redfern, Redfern tv. Bryning 
Re J.itchficld, Horton v. Jones 











is ——.]—LracoTr vp. BArretr, No. 1515, 
ante. 
1743. -|—A maurriage settlement recited 


that it was agreed that all property which during 
the marriage should vest in the wife or the husband 
in her right, should be settled on the trusts of the 
settlement; & the husband did covenant, that 
he would make & concur in making all such assur- 
ances aS would vest the same in the trustees on 
the trusts of the settlement. After the marriage 
the wife became entitled to property for her 
separate use :—IHeld: the wife’s separate estate 
was not bound by the covenant. 

The rule is, that a recilal does not control the 
operative part of a deed when the operative part 
is clear (JESSEL, M.R.).—DAawes v. TREDWELL 
(1881), 18 Ch. D. 354; 45 L. T. 1183 20 W. KR. 
703, C. A. 

Annotations :— Consd. Re D’stampes’ Settluit., D’Estampes 
vr Crowe (1884), 563 Le. J. Ch. 11173) Re Do Ros’ ‘Trust, 
Hardwicke v. Wilmot (1885), 31 Ch. D. 813 Re Rickman, 
Stokes v. Rickman (1899), 40 L. 'T. 518. Apld, We Smith, 
Robson v. Tidy, [1900] W. N. 75. Consd. Crouch v. 
Crouch, [1912] 1 K. B. 378. Refd. Hancock v. Wancock 
(1888), 38 Ch. D. 78; Re Haden, Coling v. Haden, [1898] 
2Ch. 220. Mentd. Re Macpherson, Macpherson v. Macpher- 
son (1886), 55 L. J. Ch. 922. 

1744, -~~ -|-—A. deed of composition executed 
by a debtor who had filed a bkpcy. petn. recited 
that the debtor was possessed of or entitled to the 
real & personal estate specified in a schedule to the 
deed, & that in accordance with his desire to pay 
his creditors 20s. in the pound, & in order that the 
composition should be secured, he had agreed with 
the trustee to assign to him all the property set 
forth in the schedule, upon the trusts thereinafter 
contained. By the operative part) the debtor, 
for effectuating the desire, & in pursuance of the 
agreement, assigned to the trustee all & singular 
the several propertics, chattels, & effects set forth 
in the schedule thereto, & all the estate, right, title, 
interest, claim, & demand, of the debtor in, to, & 
upon the chattels, properties, & effects, & all other 
the estate if any, of the debtor. The debtor was, 
under the trusts of a@ post-nuptial settlement, 


1738 iv. gest ean recital ip a power 
of attorney that the person cxecuting 


the share being |: it is about to leave the colony & Is 


1738 i. Not controlled by recitals.}— 
BANK OF BRITISIT NORTH AMERICA DV. 
CUVILLIER (1861), 5 L. C. J. 57; 14 
Moo. P-. C. C. 187.—CAN. 


1738 ii. -]}--The construction of 
an ambiguous stipulation in a written 
agreement may be governed or qualified 
by a recital, but, if the intention is 
clearly to be cuollected from the 
opcrative words, that intention is not 
to be defeated or controlled because 
it may go beyond what is expressed 
in the recital.— MARCAR v. SIGG (1880), 
I. L. R. 2 Mad. 239.—IND 

1738 iii. ——.]—A testator’s residuary 
cstate was by his will given in trust 
for his four step-children, F., H., A., 
& E., in certain shares, subject to a 
life interest given to his widow. The 
fhare of H. was, however, settled 
upon trusta under which it would, in 
certain events, become divisible 
amongst F., A., & E. A deed of 
family arrangement was executed 








fixed at a certain sum, & the deed 
providing that the whole residuary 
estate remaining vested in the trustees 
should belong exclusively to & be 
available for division between F., H., 
& K. only, in the proportions mentioned 
in the will, A. surrendering & releasing 
all his beneficial right, title, & interest 
therein & thereto. 


The recitals in the | 


deed did not show that A. might in , 


certain events become entitled to 
participate in the share of H., & there 


was a clause in the operative part of : 


the deed which indicated that the 
intention was that the sum paid to A. 
should be received by him in discharge 
of his original share only :—Jie¢eld: the 


construed as applying only to his . 


original share 
right to participate in H.’s share in 
the cven 
DYER v. BAKER (1898), 16 N. Le lL. hi. 
714.—N.Z. 


& not as affecting his . 


mentioned in the will.— . 


desirous of appointing some one to 
act for him does not limit. the powers 
of the person appointed to acting 
during his absence where it is not 
stated, either in the recital or else- 
where, that the appointinent is to 
act during his absence.—-FELL  v. 
PUPONGA COAL & GOLDMINING Co. OF 
NeW ZEALAND, LTv. (1904), 24 N. Z. 
L. it. 758.—N.Z. 


1738 v. ——-.] —I1n construing an 
agreement, no welght should be 
attached to epexegetical matter in the 
recitals, which formed no part of tho 
operative portion of the agreement.— 
MAcMULOOW v, SALISBURY MUNICI- 


' e yO 
surrender & release by A. must be - PALITY, [1916] App. D. 252.—S. AF 


1738 vi. .J—Tho recitalin a deed 
canuot control the operative part, 
where the latter is unambiguous. 
CLAYTON v. METROPOLITAN & SUBUR- 
a a Co. (1893), 10 8S. C. 291.—~— 
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Sect, 8.—Recitals: Sub-sect. 1, A. (a) & (b) & 
B. (a).) 


entitled to a life interest in certain property. This 

life interest was not mentined in the schedule :— 

Held: the general words of the assignment were 

controlled by the recital, which showed that the 

deed was intended to apply only to the property 

specified in the schedule, & the life interest did 

not pass to the trustec. 

If the recitals are clear & the operative part is 
ambiguous, the recitals govern the construction. 
Tf both the recitals & the operative part are clear, 
but they are inconsistent with cach other, the 
operative part. is to be preferred (ESHER, M.R.).— 
lic Moon, Le pp. DAwses (1886), 17 Q. B. D. 275; 
55 1. NT. 1143 84 W. R. 753; 27. lL. R. 506; 
3 Morr. 105, C. A. 

Annotations :-— Refd. Crouch v. Crouch, [1912] 1 K. B. 378, 
Mentd. Itc Garnett, Robinson v. Gandy (1886), 55 L. . 
5662; Ze James, Clutterbuck v. Jamos (1890), 62 J. TT. 
454; Ite Knight & ‘Tabernacle Permanent Bldg. Soe. 
1802), 67 L. TY. 403; Re Sartoris’s Mstate, Sartoris v. 
Sartoris, [1892] ] Ch. J1; Jee Gates (1895), 39 Sol. Jo. 
831; Re Riges, Wwe pp. Lovell, [1901] 2 K. B. 163 Fee 
Cotgrave, Mynors «. Cotgrave, [1903] 2 Ch. 705: Post- 
master General v. National Telephone Co. (1908), 72 J. 2. 
307; Loraine v Loraine & Murphy (1913), 82 TI. J. P. 
29; Cohen v. Popular Restaurants, (1917) 1 K. B. 480. 


1745. —-—.|—By the law of Scotland, the dis- 





DEEDS AND OTHER INSTRUMENTS. 


1748. Recitals relating only to joint property— 
Operative part including separate property.|— 
Two partners, to secure a partnership debt, con- 


- veyed certain joint property particularly described 


in the deed & all other the hereditaments of them, 
or either of them, situate elsewhere in the town of 
M., the recitals, covenants. & premises in the deed 
relating solely to the joint property :—Held: 
the operation of the deed extended to a separate 
estate of one of the partners in the town of M.— 
Re GOowEN & SHANKS, Ha p. YOUNG (1839), 4 
Deac. 185, Ct. of R. 

1749. Recital of agreement to give mortgage on 
freehold land—-Operative part including all estate 


. in lands.|—By arts. of agreement between bkpt. 


ee 


positive clause of a deed in implement of a sale of - 
' Mont. D. & De G. 29; 9 L. J. Bey. 413 4 Jur. 305. 


Jand rights is the governing clause, & if its terms 


are express & unambiguous they cannot be con- | 


tradicted or cut) down by inference drawn from 
other parts of the deed; but if the dispositive 
clause contain gencral words of description sus- 
ceptible of more than one mear ing, other clauses 
of the deed may be referred to as showing the sense 
in which these general words are used. 

When the words in the dispositive or operative 
part of a deed of conveyance are clear & unam- 
biguous they cannot be corrected by reference to 
other parts of the instrument. When those words 
are susceptible of two constructions the context 
may properly be referred to for the purpose of 
determining which of the two constructions is 
the true meaning (LORD MACNAGHTEN).-—Onn v. 
Mircuent, [E898] A. C. 238; 9 TW. LL. RR. 356 ; 
1h. 147, LI. L. 

1746. ---- .|- If the covenant itself is) not 
ambiguous, ] have no right to refer to the recitals 
(Lorp JPAusBnury)— Melngunam ov. Taynor, 
[1805] 1 Ch. 535 Gi. J. Ch. 2065 71 L. T. 679 ; 
43 W. BR. 2073 30 Sol. Jo. 42, CL. A. 


Annotation :-— Mentd. Andrewes v. Cias Meter Co, (1896), 
763. 'T. 267. 





(6) Application of Rule. 

See, generally, SisTTLEMENTS. 

1747. Recital of amount in indemnity bond. - 
Expansion of Hability by operative part.|—-The 
recital in the condition of an indemnity bond, 
professing to state the agreement between the 
parties, does not. contine the responsibility of the 
sureties to the limits therein specified.—-SANsoM v. 
BerLL (1809), 2 Camp. 30, N. DP. 
lnnotation :-—Refd. Hassell v. Long (1814), 2M. & S. 363. 
PART Ill. SECT. 8, SUB-SECT. 1.— | 

A. (b). deft. 


m. Recitala stating = acisure of Held . 
debtor's right in land-—Operatire part 
granting “all the land,”*}—A_ sheriff's 
deed recited that the sberit? had 
seized all the right & title which the ' 
judgment debtor had in aoecertain 
piece of land, describing it, at. the time 
of registoriug a wemorial of judgment. 


deed.-—Dor dd. 


‘tire part 


The grauting part of the deed coan- | 
veyed “all the said landa & tene- | 


ments.” At tho time of registering 
the memorial, the debtor had no title | 
to the land. but it was afterwards 


denominations; 


M., & petitioners, reciting that M. had agreed to 
give to petitioners a mtye. on his frechold estates 
at I., subject to the charge affecting same, M. 
consented to execute a good & effectual mtge. 
to petitioners of all his Jands, tenements & here- 
ditaments at or near |]. Part) of the property 
at I. was mortgaged to B., & a small part also was 
conyhold :—eld: the recitals in the agreement. 
did not restrain the general words in the essential 
part. of it, & the security extended to the property 
at I. which was not subject to any previous charge, 
& also to that portion of the property which was 
copyhold.—Re MEpLEY, Lae p. GLYN (1840), l 


1750. Recital stating port of embarkation-—No 
part stated in condition.|—Deft., as surety, exe- 
cuted a bond, the condition of which recited an 
agreement that P. should serve the co. at a certain 
salary to commence from the day of his embark- 
ation at) Southampton. The condition was in 
the terms of the recited agreement, but mentioned 
no place of embarkation. DP. embarked at Dover : 
—Held: the condition of the bond was not 
restrained by the recital, & consequently the surety 
was lable, notwithstanding the principal did not 
embark at Southampton.— EvANs v. EARLE (1854), 
1 Exch. J; 23 LL. J. Mx. 265; 2 W. KR. 476; 
2C. iL. R. 1222 5; 156 i. RR. 830. 

1751. Recitals excluding interest-—Operative part 
including interest.) -The words in the operative 
part being clearly suflicient to include interest, 


_ the et. refused to cut them down by reference to 


ambiguous words in a recital, which did not clearly 
include such interest. —Re TrRustTre RELIEF ACT, 
Re OWEN’'s Trust (1850), 1 Jur. N.S. 1069. 

1752. Recital of agreement to settle after acquired 
property- —By husband. --Operative part binding both 
spouses.;—.\ marriage settlement contained a 
recital of an agreement that. the husband should 
covenant to settle future property coming to the 
wife, followed by an agreement by all parties, & 
a covenant by the husband that the wife’s future 
property should be settled :—J/eld: property 
bequeathed to the wife’s separate use was bound 
by the covenant.—WILLOUGHBY v. MIDDLETON 
(1862), 2 John. & H. 841; 31 L. J. Ch. 6833; 6 
lL. T. 814; 8 Jur. N.S. 1055; 10 W. RR. 460; 





70 Ie. HR. 1089. 


Annotations :-—Refd. Codrington vr. Codrington (1875), 456 


; : Seaton gee : 
granted to him, & he conveyed it to , the lands of K., which it was proved 
before the execution issued :— 
the granting part of the deed 
: Was hot controlled by the recital, but 
conveyed all the land described in the | 
KERR t. 
(1871), 2 Han. 446.—CAN. 
n. ftecitals excluding land — Opera- 
including sante 
marriage settlement recited an agree- 
ment to convey a certain estate, suave 
& except the lands ot B. & its sub- 
u 
art of the deed purported to convey 
yy name, as a separate denvmination, 


Were reputed a sub-denuomination of 
B.:—Held: there was not sutlicient 
evidence of mistake to justify the ct. 
in striking K. out of the scttlement.— 
ALEXANDER tr. CrROSHIE (1835), 1 
L. & G. temp. Sugd. 145.—IR. 


o. Recitals mentioning five dcenom- 
trations of land—Operatire part omitting 
two.j—An indenture of settlement, 
after reciting that the settlor was 
possessed of five distinct denominations 
of land, specifically described, & that 
it had been agreed to settle the said 
lands upon the trusts thereinafte 


JAMIESON 


land. j}—A 


the operative 


Part IIJ.—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


L. J. Ch. 660; Smith v. Lucas (1881), 18 Ch. D. 531; 
Re D’Estampes’ Settlmt., D’Estampes v. Crowe (1884), 
53 L. J. Ch. 1117; Re Vardon’s Trusts (1885), 31 Ch. 1. 
275. Mentd. Coventry v. Coventry (1863), 8 L. T. 819; 
Brown v. Brown (1866), L. R. 2 Eq. 481; De Serre v. 
Clarke (1874), L. R. 18 Eq. 587; Re Wheatley, Smith v. 
Spence (1884), 27 Ch. D. 606; Re Queade’s Trusts (1885), 
54 L. J. Ch. 786; Bateman v. Faber, [1898] 1 Ch. 144. 


1753. By both spouses—-Operative part 
binding husband.]|—HAMMoND v. HAMMOND, No. 
1737, ante. 




















1754, --— ———— ——~—.]-—YOUNG 1. SmitH, No. 
1740, ante. 

1755. ——-- - --|---DAWES v. TREDWELL, 
No. 1743, ante. 

1756. -- & all other necessary 


parties.) —Re GRAY, PAKENHAM v. MACLEAN (1899), 
cited in, [1900] W. N. 75. 
Annotation :—Consd. Re Smith, Robson v. Tidy, [1900] 


W.N. 75. 

1757. Recital fixing amount of liquidated damages 
for breach—Operative part covenanting to refrain. | 
Where a deed contains an absolute covenant not 
to do an act, such covenant will not’ be controlled 
by a recital in the deed from which it appears 
that the parties intended that such act) might be 
done on payment of a fixed sum for liquidated 
damages. —Kirnp v. LAKE (1863), 1 Hem. & M. 
lll: 8 L. T. 6325 71 E.R. 493: subsequent pro- 
ceedings, 1 Tem. & M. 388. 

Annotations :--Mentd. Smith «. Hancock, [1804] 2 Ch. 377; 

Cory v. Harrison (No. 2) (1904), 48 Sol. Jo. 350. 

1758. Recital showing less interest to pass.|-— 
Upon the marriage of T. with-S. in 1773, certain 
estates of T. & other estates of S. not) including 
estate P., were agreed to be settled upon certain 
uses, In 1802, T. & S. & W. the first son of the 
marriage, conveyed all their estates including I., 
upon uses declared :-—Held :) the reference to the 
limitations in the articles was void, estate P. not 
being comprised therein, & there being no legal 
declaration of the use by the articles.—YoupDsE v. 
JONES (1845), J4 Sim. 1813; 1 Holt, Kg. 258 ; 
9 Jur. 910; 60 E.R. 307. 

Annotation :— Mentd. Culsha v. Cheese (1819), 7 Hare, 236. 

1759. -- —.!) Re LAWRENCE (DiECKASED) (1900), 
15 Sok. Jo. 7&. 


BB. Where Operative Part Ambiquous. 
(a) General Rule. 


1760. Construction may be governed by recitals.| 

PERRY v. KDWARDS (1721), 1 Stra. 100; 98 
i. R. 592. 

1761. --—- .J—Donran v. Ross (1789), 3 Bro. CC. 
273 1 Ves. 57; 291. R. 688, 1. C. 

1762. - —.'-- The recital of a deed is a key to 
the construction, where the operative part is 
doubtfully expressed, & not otherwise.--BATLEY 
r. Lioyp (1829), 5 Russ. 330; 7 L. J. O. S. Ch. 
983; 38 KE. R. 1051. 

Annotations :-—Refd. Banks v. Banks (1853), 17 Beav. 352; 
Cowse v. Foster (1860) 1 Jobn. & H. 30; Graham v, 
Wickham (1863), 1 De G. J. & Sm. 474. Mentd. Cooke v. 
Cunliffe & Cooke (1851), 15 Jur. 1076; Hope v. Hope 
(1854), 5 Gif. 13; Pomfret v. Perring (1854), 5 De G. M. 
& G. 775; Payne v. Mortimer (1859), 23 L. J. Ch. 716; 
Maunsell c. Maunsell (1871), 24 L.T. 698; fee Denton, 
Bannerman v. Toosey (1890), 63 L. 'T. 105; Ie Ackerley, 
Chapman tv. Andrew, f1913J 1 Ch. 510, 
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1763. .|—An indenture of mtge., of 1817, 
recited that, by a former indenture, of 1815, A., 
in consideration of £200 conveyed the premises, 
of which he was tenant in fee, to C. & H. for 
1,000 years, subject to a proviso of redemption ; 
that P., at the request of A., had paid C. & H. the 
£200 & advanced a further sum to A., & that, 
in consideration thereof, C. & L., at A.’s request, 
did assign, & A. did grant, etc., to P. the premises 
comprised in the original mtge., from thenceforth 
forall the residue of the term of 1,000 years, subject 
to a new proviso of redemption. In ejectment 
brought by the representatives of P. against those 
of A. :—IHHeld: if the recital of the deed of 1817 
were admissible it} must be taken all together, 
& showed a right in C. & LH. to assign the term ; 
& if it were rejected, as proof of a right in C. & 
Il. to assign, it might still be looked to for the 
purpose of ascertaining what term was intended to 
pass by the deed. 

Recitals may legitimately be looked to as com- 
pleting the description of the premises (DENMAN, 
C.J.).—Dor d. Rogers v. Brouks (1835), 8 Ad. & 
Wi. 5138; 1 Har. & W. 400; 4d. J. IK. 13. 222 ; 
111 EK. R. 509. 

4 ation :~Refd. Doe d. Brame v. Maple (1837), 3 Hodg. 








1764. ——.) Wats tv. 'REVANION, No. 1738, 
ante. 
1765. - .} -In 1844 B. agreed to give to his 








creditor a security on the debt then due, or which 
might thereafter become due to him from a co. 
This was carried into effect by a deed in 1845, 
which, after reciting the agreement, assigned all 
sums claimed to be due, & which he might there- 
after recover :-- Held: the deed passed all sums 
due at its date, but nothing subsequent.— ScorTr 
» ScoTr (1857), 2+ Beav. 263 ; 53 KW. R. 359. 

1766. — -.|- A imtye. deed recited an agree- 
ment to secure the money with interest, but the 
proviso for redemption on a day certain, & the 
covenant to pay & the trusts of the produce of a 
sale, were restricted to the principal only : ~//eld : 
the interest was payable.-—ASHWELL 0. STAUNTON 
(1861), 30 Beav. 525 St Id. RR. 808. 

1767. - -—.|--A covenant in a deed, if am- 
biguous, will be controlled by the recitals.---~ 
SELBY 1. CrysTAL PALACE GAS Co. (1862), 30 
Beav. 606; 31 L. J. Ch. 595; 8 Jur. N.S. 422; 


10 W. RR. 43825 5 BK. OR. 10253 on appeal, 4 
DeG. F. & J. 246, I I. 
1768. - --.| As to the construction of the 


settlement, I do not dispute the proposition which 
was argued, that if you find in a settlement recitals 
indicating various parcels enumerated, from whence 
it is to be inferred, from reading the recital alone, 
that these parcels, & these alone, arc to be included 
in & made subject to the provisions of the deed, 
but yet you find that in the operative part. of the 
deed one or two of these parcels are omitted, the 
ct. may be of opinion, upon the construction of 
the deed, that the parcels which are omitted in the 
operative part are omitted by mistake, & are not 
included in the provisions of the deed (ROMILLY, 


declared, procecded to grant to trustecs 





three of the denominations, but 
omitted altogether two from the 
operative part :—/eld: the omitted 


denominations were not bound by the 
trusts of the settlement.- MAcnaMaRA 
uv. CAREY (1866), I. R. 1 leg. 9.—IR. 
p. Recitals referring to 
intercst only—-—Operative part conveying 


value. The exor. did not purport to . 


convey in his capacity as exor., but 
the deed stated that all the estate, & 
title of the vendors were conveyed :— 
Held: the deed conveyed the whole 


; title vested in the exor., & it} was not 


beneficial | 


all the estate.}—An ecxor., Who had a | 


beneficial interest in the tertator’s 
estate, joined with other beneticiaries 
in the sale & conveyance of a part of 
the estate to bond fide purchasers for 


proper to infer from the conduct of the 
partics & from recitals in the deed that 
the intention was only to convey the 
benchcial interest, since that inference 
was contrary to the terms of the 
conveyance.—BIRAJ NOPANI t. PURA 
SUNDAKY DaAssEE (1914), L. Ik. 41 
Ind. App. 189.—IND. 


{ 
| 


| 
| 


8, SUB-SECT. 1.— 
(a). 


1760 i. Construction may be governed 
by recitals.|-—-A mtgee. is concluded 
by recitals in his own deeds showing 
the sum due, that the estate is redeem- 
able, or the like, but such recitals 
must be taken sltogether.--CAREW 1, 
JOHNSTON (1805), 2 Sch. & Lef. 28%, 


295.—IR. 


176 
DALE 


PART Il. SECT, 


0 ii. ——.J—GRATIAN v. LANG: 
(1883), 11 Ie i Ir. 173.—-IR. 
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M.R.).—Barratr v. Wyatt (1862), 30 Beav. 
442; 31 L. J. Ch. 652; 6L. T. 801; 8 Jur. N.S. 
1045; 10 W. R. 454; 54 EB. RB. 960. 

1769. ——— But instrument may not be corrected 
or reformed.|—Gwyn v. NEATH CANAL Co., No. 
1591, ante. 


1770. .|—A mtge. deed, dated June 16, 
1825, contained a covenant to pay the mtge. 
debt twelve months after date with a power of 
sale in case of default. A transfer of the mtge., 
dated July 2, 1830, recited that the old power of 
sale had not been & was not intended to be exer- 
cised, & contained a covenant to pay the mtge. 
debt seven years after that date, with a power 
of sale in case of default, & also assigned the debt 
& all powers & remedies for recovering the same 
& all the benefit of the previous mtge :—//eld: 
the old power was not cxtinguished. 

it. would require something very precise & clear 
in any of the previous recitals or expressions in 
the deed to control the operative part of it (JAMES, 
L.J.).— Boyp v. PETRIE (1872), 7 Ch. App. 385 ; 
a a J. Ch. 378; 26 1. T. 460; 20 W. RR. 513, 
jn dals 





1771. -— —-.|— Ite DANIEL’S SETTLEMENT TRUSTS, 
No. 1741, ante. 
1772. -—---.|-—Where the words of a covenant 


are ambiguous & difficult to deal with, we may 

resort to the recitals to see whether they throw 

any light on its meaning (Jesse, M.R.).—\J?e 

Micni.y’s Trusts (1878), 9 Ch. D. 5; 48 L. J. Ch. 

60 ° 38 L. Tt. 462 3 26 W. hk 762, C. A. 

Annotations :-— Mentd. Re Garnett, Robinson vw. Gandy 
(1885), $1 Ch. 2). 6483 Shelfer v. City of London Electric 
Lighting Co, Meux’s Brewery Co. v. City of London 
Kleetric Lighting Co. (1894), 12 K. 112; Lioyd v. Prichard, 
[IVORY 1 Ch. 265; Re Williams’ Settlmts., Williams v. 
Williams, [1981] § Ch. 441. 


1773. -——.]---Leccotr vr. Bannerr, No. 1515, 
ante. 
1774. Operative part sufficiently ambiguous. | 


——A marriage settlement contained aw recital of an 
agreement that all such personal estate above a 
certain value as should during the coverture be 
given or bequeathed to or otherwise vest) in the 
wile, should be settled, & that. the husband should 
enter into the covenant in that: behalf thereinafter 
contained. The corresponding operative part of 
the deed was a covenant by the husband alone 
without the usual words, it is hereby agreed that. 
he & his wife would settle such property, & that 
until such settlement the husband & wife should 
stand possessed of the same upon the trusts of 
the settlement. The wife as well as the husband 
executed this settlement, & during the coverture 
property was given to the wife for her separate 
use :- -ffeld: the operative words were sutticiently 
ambiguous to enable the et. to look at the recitals, 
& that on the whole instrument the wife’s after- 
acquired separate property was bound by the 
covenant. Re Dis Ros’ Trust, WARDWICKE tv. 
Wi1LMor (1858), 31 Ch. D. 81; 535 L. J. Ch. 73; 
o3 1. 0. 524, 8b WLR. 86. 
-fanotations :-—Consd. Re Coghlan, Broughton v. Broughton, 
(1803) 38 Ch. 76. Refd. Pte Rickman, Stokes v. Rickman 
(1899), 80 1. 'T. 518. Mentd. Re Macpherson, Macpherson 


tr. Macpherson (1886), 58 L. J. Ch. 9225 Re Haden, Coling 
vt. Haden, [E808] 2 Ch. 220. 


PART III. SECT. 8, SUB-SECT. 1.— 
B. (b). 





| 

1780 i. Operative part ambiguous — 
Property affected shown by reeital )— 
Recitals which were necessary if the 
oxccutant, ao Hindu widow, were 
disposing of her absolute interest, but 
serving ho purpose if the object was 
to convey merely the limited interest 


pe fp a 


of a widow, were held to show that the 
circumstances were such as to me 
her power to dispose of her absolute 
interest, & from which the inference 
could reasonably be drawn that it was 
her intention so to dispose of it.— 
VASONJI MORARII 
(1915), 1, L. H. 37 All 369.— IND. 
1780 ii. ---_—.]}—-A _ written contract 


DEEDS AND OTHER INSTRUMENTS. 


1775. ——— .|—By a marriage settlement, 
after reciting an agreement that the husband 
& wife should covenant in manner thereinafter 
mentioned as to any personal property which 
during their joint lives should be given or be- 
queathed to the wife or the husband in her right, 
the husband & wife jointly & severally covenanted 
with the trustees that, if al any time after the 
marriage & during the life of the wife any personal 
estate should be given or bequeathed or come to 
her or the husband in her right, the husband & 
wife would settle the same. The husband also 
covenanted for the settlement of any personal 
owe that should at any time thereafter come to 
1im. 

The wife survived the husband, & after his death 
becaine entitled to a fund in ct. as next of kin of 
an intestate :—Held: the wife’s covenant was to 
be read as operative during coverture only, & that 
this construction was assisted by the recital, 
which might be referred to in order to explain the 
ambiguity in the covenant. 

I quite agree that if I am obliged or at liberty 
to read this covenant grammatically, there is no 
ambiguity at all. Kut the authorities tell me that 
is by no means the case. According to the legal 
authorities, this is not a plain use of language, 
about the meaning of which a lawyer reading the 
document can have no doubt. Directly you have 
got as far as that, & have found the ambiguity 
raised by the decisions, then also you have this 
power of referring to the recitals (KEKEWICH, J.).— 
Re COGHLAN, BrovuGuron v. BRoucnron, [1894] 
: ris 76; 63 1. J. Ch. 671; 42 W. R. 634; 8 h. 

84. 

eg ———.] ~I?e Moon, Fx p. Dawes, No. 1744, 
ante. 

1777. ———.|—-OrR v. MITCHELL, No. 1745, ante. 

1778. --- --.]--Resp. with others gave a joint 
& several guarantce to applt. bank limited to 
£2,500 in respect of overdrafts by a customer. 
Subsequently he with others gave a joint & several 
bond reciting a desire for advances to the same 
customer over & ubove that amount, & securing 
repayment of the balance of account current. :— 
Held: the condition of the bond, being plainly 
to secure repayment of all moneys advanced by 
the bank & not merely those in excess of the £2,500, 
could not be controlled by any recital not plainly 
inconsistent therewith. -- AUSTRALIAN JOINT STOCK 
BANK v. BAILEY, [1899] A. C. 396; 638 L. J. P. C. 
95, PLC, 

1779. -——.] —By a deed of separation, after 
reciting an agreement by the husband to make a 
payment of 5s. a weck to the wife during her life 
so long as she should remain chaste, the husband 
covenanted generally to pay the sun to the wife : 
Held: the covenant, being ambiguous, was con- 
troled by the recital, & the husband’s Hability 
ceased on the wife’s failure to remain chaste.— 
CROUCH v. CROUCH, [1912] 1 K. B. 378; 81 
L. J. K. B 275; 106 L. T. 77; 28 T. L. R. 155; 
56 Sol. Jo. 188, D. C. 


(b) Application of Rule. 
1780. Operative part ambigudus — Property 
affected shown by recital.]——-Watsu v. TREVANION, 
No. 1738, ante. 
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end 


was executed which, after reciting that 
| deft. co. was engaged in mining 
| operations & required supplies of fuel 
| & timber for mining purposes, stipu- 
' lated that pltfs. should cut fuel & 
timber in certain lengths, in considera- 
tion of certain payments to be made 
for such cutting:—Held: in the 
absence of anything in the operative 
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Part II].—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 





1781. ——.|—By a settlement on the 
marriage of A., after reciting an agreement that 
a moicty of all such property as A. should at any 
time, during the intended coverture, be or become 
seised or possessed of, or interested in, or entitled 
unto, should be settled as thereinafter mentioned, 
A. covenanted that in case any lands should at 
any time during the coverture accrue unto or vest 
in him upon the death or by the settlement or 
devise of any person, he should convey one moiety 
thereof to the trustees upon the trusts of the 
settlement. At the date of the settlement A. was, 
under a previous settlement, tenant in tail in 
remainder of certain lands, subject to the life estate 
of his father, & dcefeasible in the event of his father 
exercising a power of appointment. A. on the 
death of his father, who had not. defeated the estate 
tail by appointment, barred the entail :—Held: 
upon the true construction of the covenant, coupled 
with the recital, this estate accrued to A. on the 
death of his father, & was included in the covenant. 
——McLuRrcAN wv. LANE, MELHUISH v. MCLURCAN 
(1858), 32 L. T. O. S. 172; 5 Jur. N.S. 56; 7 
W. R. 135. 

Annotations :-—Refd. Archer ». Kelly (1860), 1 Drew. & Sm. 

300; Reid v. Reid (1886), 31 Ch. D. 102. 


1782. General words in operative parts—Recitals 


referring to specific property.|—MoorRE  v. 
MAGRATH, No. 883, ante. 
1783. —---— -|—OLIvER v. DANIEL (1814), 








1] Mer. 500; 35 Id. R. 757. 

1784. -— —---.] -By a recovery deed of 1818, 
M., tenant in tail of the Cefn Coch estate, declared 
his intention to convey the property thereinafter 
particularly mentioned; & then conveyed all 
those, the capital mansion house, messuage, or 
tenement, with the several out-offices, gardens, 
plantations, & hereditaments thereunto belonging, 
commonly called or known by the name of Cefn 
Coch, situate, ete.; & also eight fields, particu- 
larly named, parts & parcels of the demesne 
land of Cefn Coch, together with all & sinyular 
houses, etc., lands, ete., hereditaments & appurte- 
nances whatsoever, to the said capital messuage 
appertaining, etc., or therewith set, let, ete. The 
Cefn Coch estate consisted of the capital mansion 
house, the eight fields, named in the recovery deed, 
& five other fields, containing in quantity about 
thirty-four acres, & also of two mills, called 
Melin Cefn Coch, & Pandi Cefn Coch, with the 
lands thereunto belonging. Melin Cefn Coch was 
surrounded by the five fields, & the lands belonging 
thereto consisted of about eleven acres. On the 
death of M., T. took possession of the property 
not comprised in the recovery deed of 18163; & 
in 1824 conveyed all that) water-corn-mill, with 
the appurtenances, called Melin y Cefn Coch, & 
the lands thereunto belonging, etc., called or known 
by the name of Tyddyn y felyn Cefn Coch; & 
all that fulling mill, with the appurtenances, 
commonly called by the name of Pandi Cefn Coch, 
ctc.; & all those five fields, closes, or parcels of 
land, or ground, part. of Tyddyn y felin Cefn Coch 
aforesaid, situate, etc., containing by estimation 
thirty-four acres, or thereabouts :—Held: the 
mansion house & eight fields only passed by the 
deed of 1816, as the general words in that deed were 
limited & qualified by the particular description 


part of the contract’ showing the 1782 i. Gfeneral 


words in operative 
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& enumeration ; & that the other five fields, parcel 

of the estate of Cefn Coch, passed by the deed of 

1824, under the description of all those five fields, 

etc.—DoE d. MEyYRICK v. MEyRICcK (1832), 2 

Cr. & J. 2238; 2 Tyr. 178; 1 L. J. Ex. 73; 149 

EK. R. 96. 

Annotations :—Consd. TNinger v. Cann & Barnard (1838), 
3M. & W._ 343. Refd. Pomfret v. Perring (1854), 18 
Beav. 618; Jenner v. Jonner (1866), L. R. 1 Hq. 361. 
1785. -|——It is to be collected from 

the recitals of a lease what is intended by the 

parties to be demised; & where a lease referred 
to a former demise of premises described as fifty- 
nine acres provincial measure; & after reciting 
an intention to demise the estate, went on to demise 
the same, being forty-five acres statute measure :— 

Held: the soil of a road which was set out & made 

between the times of the making the first. & second 

leases & was part of the premises demised by the 
first lease, passed by the second.—-DoE d. WHITE 

v. OSBORNE (1840), 9 L. J.C. P. 3135 4 Jur. 941. 
1786. -|—An assignment of one equal 

eighth part or share, or other part or share, parts 

or shares, to which the assignor became entitled :— 

Held: upon the construction of the recitals & of 

the whole instrument, to pass only one-eighth, 

although the assignor was entitled to a larger 

share.—QURAY v. Limishick (KART) (1848), 2 De G. 

& Sm. 370; 17 L. J. Ch. 4435 11 L. T. O. S. 533 ; 

12 Jur. 817; 64 H.R. 166. 


aan e :—-Refd. Ellison # Thomas (1862), 2 Drow. & 
erm. e 


1787. —- -- —-—.]—A. being possessed of the 
K. estate & the manor of K., both in the county 
of M., mortgaged to G. the K. estate by particular 
description, & all other the hercditaments, lands, 
& premises, comprised in a previous mtge. of the 
KX. estate, & all other the lands, tenements, & 
hereditaments if any, in the county of M., whereof 
or whereto A. is scised or entitled, for an estate 
of inheritance :---Held: the manor of I., which 
included copyhold property & manorial rights, 
& was a property of a different description from 
that alrvcady conveyed, was not comprised in this 
mtge. under the general words of conveyance.— 
RooKkE v. KENSINGTON (LORD) (1856), 2 IKK. & J. 
7938; 25 LL. J. Ch. 795; 28 L. T. O. S. 623 2 
Jur. N.S. 7553 4 W. R. 8293 60 KK. RR. 986. 
Annotations :--Consd. Crompton v. Jarratt. (1885), 30 Ch, 

D. 298. Refd. Jenner v. Jenner (1866), L. Re Lt iq. 361; 

Neam v. Moorsom (1866), 36 1. J. Ch. 2745 Danby v, 

Coutts (1885), 29 Ch. D. 500; Early vo. Rathbone (1888), 

57 L. J. Ch. 652. Mentd. Sells v. Soils (1860), 29 1. J. Ch. 

5003; Cox v. Barker, Barker v. Cox (1876), 3 Ch. D. $503 

Clark v. Girdwood (1877), 7 Ch. D. 9; Barraclough »v, 

Brown, [1897] A. C. 615; Williams v. Plucknucy (1897), 

67 L. J. Ch. 343 Dyson v. A.-G., [1911] 1 K. 2B. 410; 

Guaranty Trust Co. of New York v. Hannay, [1915] g 

K. B. 536. 

1788. —-—- ———.]——Where the operative part 
appeared to be intended to follow, but did not 
accurately follow the words of a recital, the effect 
of the operative part will be limited to the extent 
pointed out by the recital. 

A marriage scttlement recited the treaty to be, 
to settle all property which may come to the wife 
from II. by will, or codicil or codicils, or otherwise. 
The husband subsequently covenanted to settle 
all property which thereafter might come to the 
wife by any will or codicil or codicils of H., or 
otherwise :—Held: a gift to the wife by the will 
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discharged defts. in consideration of 


quantity to be cut, the recital might 
be referred to for the purpose of 
ascertaining the purposes for which 
the fuel & timber were required & 
the quantity which pltfs. were justified 


in cutting.——-WILLOUGHBY’S CONSOLI- 


DATED Co. vt. PENNANT (1899), 16 


3. 0. 184.—S. AF. 


| 
| 


part-—Recitals referring to specific pro- 
perty.}---A. whose house was damaged 
by a gas explosion sued the Gas Co. 
for damages for the whole injury. <A 
release by A. recited that for part of 
A.’s loss for which he was uninsured, 
he had claimed £100. ‘The release 


£100 from all claims, & covenanted 
that he would allow no action to be 
brought in his name:—J/leld: the 
release was confined by the recitals 
to the uninsured luss.—SMIDMORE v. 
AUSTRALIAN GAS Lignt Co. (1881), 
2N.8. W. 1. R. 219.--AUS., 
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Sect. 8.—fecitals : Sub-sect. 1, B. (6); sub-sect. 2.) 


of one of the trustees of this marriage settlement 
not being H., was not bound by this covenant ; 
& that the covenant only bound the husband to 
settle such property as should be derived by the 
wile ae H.—He Neau’s Trusts (1857), 4 Jur. 

e ble ° 

1789. ——— -|--A mother had an exclusive 
power of appointment over a fund, in favour of 
her children, & which, in default, was divisible 
equally, the share of the daughters to vest at 
twenty-one or marriage. She had a son & a 
daughter, & she appointed £10,000 to her son on 
his marriage. His marriage settlement recited 
that he was entitled to the £10,000 & was also 
contingently entitled to the other moiety, in the 
event of his sister dying unmarried under twenty- 
one, & it recited an agreement to settle the £10,000 
& all other his part, share & interest, as well vested 
as contingent, in the trust funds. LHe then 
assigned his interest in the same terms. The 
daughter attained twenty-one, & died, & the 
mother afterwards appointed the residue of the 
fund to her son :--//eld: such residue did not 
pass under his settlement.—CuILDERS v. KARDLEY 
(1860), 26 Beav. 648; 3 L. T. 166; 6 Jur. N.S. 
690; 8 W. R. 608; 54 E.R. 515. 

1790. -| -By a marriage settlement, 
after recitals showing that the intended wife was 
interested under her father’s will in certain bank 
annuities, all that the one-fifth share of the wife, 
& all other her shares by survivorship or otherwise 
in such bank annuities were a.signed to trustees :— 
Held: this assignment did not include a share in 
these bank annuities to which she became entitled 
upon the death intestate of one of her brothers.--- 
EDWARDS v. Broucniron (1863), 32 Beav. 667 ; 
2 New Rep. 476; 9 L. T. dls J1 W. RR. 1088; 55 
K. R. 262. 

1791. -— -|~-A trustee for a banking co. 
had vested in him, as such trustee, property held 
by the bank as security for moneys advanced, 
& also property belonging to the bank absolutely. 
The trustee, upon retiring from the trust, executed 
a deed, which contained various recitals showing 
an intention to pass to new trustees for the bank 
the property vested in him by way of security 
only. There was also a general recital of request. 
by the bank to transfer the trust property gencrally 
vested in the trustee. At the time the deed was 
executed it was not present to the minds of the 
parties that there was any property vested in the 
trustee other than the securities :—- Held: certain 
leaseholds of great value, which were the absolute 
property of the bank. did not pass.—llork Nt-on 
® Lusk (18064), 34 Beav. 2153 3 New Rep. 357; 
10 y.. T. 122; 10 Jur. N.S. 2883 12 W. RR. 392; 
55 KK. OR. O17. 

Annotations «+ -Refd. Howard v. Shrewsbury (1874), Le. |. 
Eq. 878: Crompton v. Jarratt (1885), 30 Che D. 298; 

Re Durham, Grey ve. Durham (i887), 47 Le. TT. 164; 

Wiliams vt Pinekney (1897), 67 1. J. Ch. 34. 

1792, —--- —~—-.J|—A marriage settlement re- 
cited that by virtue of certain specified instruments, 
certain specified hereditaments, & all other the 
frechold hereditaments in the county of York 
thereinafter expressed to be appointed & released, 
were limited as the settlor should appoint, & subjeet 
thereto, to him in fee. 

The settlor, at the date of the conveyance was 
scised of a fee simple estate In Yorkshire, called 
the L. estate, which was not: comprised in the above 
specified instruments, & was not recited nor 
mentioned in the conveyance :—Held : the general 
words must be restricted by the recital, & the L. 
estate did nut) pass.—JENNER t. JENNER (1866), 
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Drreps AND OTHER INSTRUMENTS. 


L. R. 1 Eq. 361; 35 L. J. Ch. 329; 12 Jur. N.S. 

138; 14 W. R. 305. 

Annotations :—Refd. Crompton v. Jarratt_(1885), 30 Ch. D. 
298; Danby v. Coutts (1885), 29 Ch. D. £ ; Williams 
v. Pinckney (1897), 67_L. J. Ch. 343 Crouch v. Crouch, 
[1912] 1 K. B. 378. Mentd. Guaranty Trust Co. of New 
York v. Hannay, [1915] 2 K. B. 536. 

1793. .|—C., the owner of leascholds, 
renewable by custom, contracted, in 1798, to 
redeem the land tax thereon, under 38 Geo. 3, 
c. 60, & transferred to the comrs. a sum of consols 
for that) purpose, but did not exercise the option 
under sect. 17 of the Act. After the death of 
C., IT. & M. who were entitled in equal shares to 
the leaseholds under his will which contained no 
reference to the land tax, & also to his residuary 
personal estate, by a settlement made in 1818, 
assigned the leaseholds & all their estate & interest 
therein, to trustees upon the trusts of the settle- 
ment. he recitals did not refer to the land tax. 
T. died in 1821], having made no claim to a moicty 
of the charge in respect of the land tax. On the 
death of M., the personal representative of T. & M. 
claimed, as against those entitled under the settle- 
ment, a charge in respect of the land tax :—Held: 
C., on redeeming the land tax, became entitled to 
the interest on the consols transferred by him as 
a rentcharge on the leascholds for his own benefit ; 
that it did not pass under the general words of the 
settlement of 1818, but remained as a separate 
property in the settlors, as residuary legatees of 
C.; that their representative was now entitled 
to it as a charge on the leaseholds; & that 
the fact of T. not’ haying made any claim was 
no bar. 

Where the recital is that you intend to convey 
certain specific property & the general words in 
the hahendum including interest’ & the like, are 
sufficiently large to convey other property which 
is not specified in the recital, that) other property 
does not pass (ROMILLY, M.t.).—NEAME v. 
Moorsom (1866), L. K. 3 Eq. 913 36 L. J. Ch. 
274; 12 Jun N.S. 9185 15 W. R. OL. 

1794, —-- -—.]-—Though words of specific 
description are not easily dealt with, yet general 
words are; & though general words may be in 
themselves Jarge enough, yet if, upon the whole 
scope of the instrument, as to which special regard 
is to be had to what | call introductory recitals, 
it appears it was not the intention of the parties 
to pass these properties, if will not pass them 
(J esse, M.R.).— HOWARD 7. SHREWSBURY (EARL) 
(i874), L. R. 17 Eq. 3878; 43 LL. J. Ch. 195; 29 
i. T. 862; 22 W. R. 290. 

«lnnotations : —Refd. Crompton v. Jarratt (1885), 30 Ch. nD. 
298 3; #ée Durham, Grey vv. Durham (1887), 57 L. T. 164; 
Williains v. Pinckney (1897), 67 L. J. Ch. 34. Mentd. 
Wall «. Stanwick (1887), 34 Ch. D. 763; Garner v. Win- 
grove, [1905] 2 Ch. 233. 

1795. - ——.|—A marriage settlement con- 
tained a recital that the land intended to be dealt 
with was subject. to a certain charge, & to a term 
of 1,500 years. The operative part of the deed 
referred to a schedule in Which certain lands situate 
in four townships in the County of Durham, & 
subject to this charge, were particularly described. 
The operative part. also contained ygencral words 
referring to all other lands belonging to the settlor 
in these townships. The settlor at the time of the 
settlement was entitled to other lands in two of 
these townships of about the same value as the 
scheduled property, but subject to a different set 
of charges to those menfioned in the recitals :— 
Held: these Jast lands did not pass by the deed, 
& the operation of the general words was confined 





' to the lands which were subject to the charges 


mentioned in the recitals.—He DURHAM (EARL), 


Part III.—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


GREY (EARL) v. DURHAM (EARL) (1887), 57 L. T. 


164. 
1796. ——— ——.]—Orr v. MITCHELL, No. 1745, 


ante. 
Condition on bond—Limitation of time shown by 
recital.|—See Bonps, Vol. VII., p. 183, Nos. 212, 


213. 
- Limitation declared by recital.| -— See 
Bonps, Vol. VII, pp. 182, 190, Nos. 204, 301. 

1797. Construction of covenant—Meaning shown 
by recital.J-—BARTon v. FirzGErRaALp, No. 720, 
ante. 

1798. Omission in operative part of name of 
person executing deed—-Omission supplied by 
recital.|—W., a married man, entitled in fee simple 
in possession to real estate, became bankrupt. 
On a sale of his estate by the assignee, the deed 
of conveyance, after reciting that W. & his wife 
joined for the purpose thereinafter mentioned, 
the operative part, omitting altogether the name 
of the wife, proceeded as follows: ‘‘ the said W., 
& by this present deed intended to be acknowledged 
by the said wife as her act & deed, doth bargain, 
sell,’ etc. The deed was executed & acknowledged 
by the wife in accordance with the provisions of 
Tfines & Recoveries Act, 1833 (c. 74). The wife 
survived W :—Held: the wife had = effectually 
barred her vight to dower.-~—Danrro or. CLAYTON 
(1864), 4 New Rep. 2213 sub nom. DENY v. CLAY- 
TON, 33.1... Ch. 508 5; 101 L. T. 865; 10 Jur. N.S. 
6713; 12 W. RR. 902. 

1799. Omission of some parcels in operative part 
-—QOmission supplied by recitals.,— Barnarr =e. 
Wyarr, No. 17608, azvite. 

‘ esis powers.|---See AGincy, Vol. I., p. 297, 
No. 247, 
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SUB-SECT. 2.—MISRECITALS. 

1800. Governed by clear intention shown in 
operative part— Lease misreciting date of earlier 
lease.|--.A second lease which recited a former 
one under a false date being pleaded, & the true 
date alleged in the pleading, is good on non denrisil 


modo cl formd, & the variance immaterial. - 
Mounr v. Hopakin (1551), 2. Dyer, 116 a; 73 


He. RR. 255. 
Annotations :- -Refd. Wruttesby v. Adams (1560), IT. Dyer, 


PART III. SECT. 8, SUB-SECT. 2. 
q. Governed by clear intention shown 
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177 b; Palmer v. Humphrey (1597), Cro. Eliz. 484; 
Miller v. Manwaring (1635), Cro. Car. 397 ; Foot v. Borklay 
(1670), 2 Keb. 654. 


1801. —— Second lease takes effect at 
once.|—A lease intended to commence in fuluro 
which misrecites the prior lease on which it depends 
in a material point, shall begin immediately.— 
MILLER v. MANWARING (1635), Cro. Car. 397; 
79 Ik. R. 947. 

Annotations {-Distd. Lloyd v. Gregory (16388), Cro. Car. 
501. Refd. Foot. v. Berklay (1670), 2 Keb. 654; DBlack- 
more v. Cumberford (1680), Freem. K. BB. 527. Mentd. 
Ward v. Lumley (1860), 24 J. P. 150. 
1802. ——  -——- --—.]—T*eor 

(1670), 2 Keb. 654; 1 Lev. 231; 

1 Vent. 83; St H.R. 3385. 

1803. Misrecital of parties to fine.|—-A 
grant of a manor is good although in reciting 
a fine it} mistakes pltf. for deforceant.--MoobDy 
¢. LEWEN (1593), Cro. Eliz. 127; 78 1. R. 338i. 
Annotation :-—Consd. Foot v. Berklay (1666), O. Bridg. 527. 


1804. -—- — Grant of reversion on misrecited 
lease.|--WiTrlES v. CASSON (1615), Hob. 128; 
80 E. RR. 278. 

Annotation -—Refd. Foot v. Berklay (1670), 1 Vent. 83. 

1805. Misrecital of title -—Showing intention of 
parties.|-—A deed to lead the uses of a recovery, 
by mistake treated an advowson as in gross, & 
as vested, as to one moiety in A. for life, with 
remainder to his first & other sons in tail general ; 
& as to the other moiety, as vested in A. in fee. 
The whole advowson was, in fact, appendant to 
a manor; & the manor & appendant advowson 
were, with other hereditaments, vested in <A. 
for life, with remainder to his first & other sons 
in tail male. <A.’s eldest son joined with A. in 
making a tenant to the preecipe :—Held:  not- 
Withstanding the language of the recovery deed 
was large enough to have passed the whole advow- 
son as an advowson appendant, yet, by reason of 
the apparent intention of the parties, although 
arising out of a mistake, the tenancy in tail was 
not barred in one moicty of the advowson.— 
MosELEY v. Morreux (1842), 10 M. & W. 533; 
12.1. J. Wx. 1363; 152 Is. R. 582. 

Annotation :—-Refd. Hicks vr. Sallitt (1851), 18 Jur. 915. 

1806. Misrecital of consideration.| -A deed 
which incorrectly recites the consideration of a 
contract on which a conyeyance was executed, 
does not thereby warrant a suit to set aside the 





v. BernKLAY 
1 Sid. 460; 








invalidate the deed, & the pitfs. | which really charged the lands with 
what the facts were — ; 


2,000. Those ehildren claimed both 


in operative part— Deed of appointment. } 

MINCHIN @. MINCHIN (1871), 5 
I. Rk. aq. 258.—IR. 

r. Misrecitals -— Effect of.| — K. 
having agreed with pltfs. for the 
purchase of some lumber, defts. con- 
sented to guarantee his punctual pay- 
Inent for the same, but fnuadvertenutly 
the first agreement, in which K. bound 
himself to pay for the lumber, was 
recited in the agreement signed by the 
surctics, as bearing date Dee. ¥2, 
1861, whereas it was dated on Jan. &, 
1852 :--Semble: if it were shown that 
there was but one agreement between 
the parties relating to the matter, the 
error in the recital of it would not be 
fatal, & pltf. might recover.—Wanps- 
WORE t. TOWNLEY (1853), 10 UL CL RR, 
o97¥.— CAN. 

& --—- ---.]— Ejectment on a 
bheritl’s decd, which recited that by a 
ven. ec. he had seized the lands, & 
lnce the seizure made by virtue of 

c said writ, had exposed them to 

blic sale, ete., & then granted to 
we purchaser. It appeared that the 
lands had been seized under a fi. fa. 
reviously issued, & that the ren. cr. 
rdered bim to sell the lands so seized : 
—Held: the misrecitals 


J.-—- VOL. XVII. 


did not 


ee tne ee were re ee en 
= a ee 


Rok v. MCNEILL (1864), 14 C. 2. d24.— 
CAN. 

te 5 -.J--A testator devised 
property (0 his wife, who conveyed 
to TD). in fee. Afterwards J)., 0 & 
S, his wife, joined in deed for 


uh 


t 
’ 
‘ 


{ 
H 


valuable consideration, to M. & his | 


Wife, reciting (hat she was entitled to 
the property us co-heiress of the 
testator. Subsequently M. & lus wife 
conveycd to a trustee for SS. Pitt. 
claimed under &., 
the erroneous recital :—fleld : 
entitled to a conveyance.—LAWLOR t. 
MURCHISON (1853), 4 Gr. 284.—CAN. 


a, ——— - -—.J—Crown cannot, any 
mor than a private fidividual, when 
it has parted with its interest in lund, 
by tncans of a recital in a subse- 
quent instrument, derogate from such 
grant or give any other person any 
right or equity in such land.— BOKHNER 
t HIRTLE (1912), Ll BE. oL. RR. 222; 
46N.S. I. 231; G6 D. L. Re. 548.-— 
CAN. 

b. -—— Real intention may 
be proved by parol ervidence.|— Lands 
being re-settled, £2,500 was charged 
for younger children by ea deed reciting 
that estates were charged with £1,000 








grant of land frons the Crown 


& notwithstanding - 
shoe was | 


sums :—J/leld:) this was w inere inig- 
recital, & the real intention, if it had 
been to charge £2,500, besides only 
£1,000, should have been proved by 
parol evidence.— Ruby ov. Foor & 
BeAMISH, [1817] Beat. 581.--IR. 


C.-- ~~ o)E- he recital described 
premises as Jet by one lease at 
one rent, whereas they were let hy 
two leases aut’ two separate rents, 
together equal to that stated In the 
recital :—leld ; although there was 
nisdescription it was not suchas 
affected the titlhe.x—SPpuNNER vo. WALK 
(1847), 10 1. keq. WR. 386.— IR. 

d. Uneertain recilal—Kffeet of.j-- A 
to A. 
9 1805 recited that. a prior grant of 
the name lund bad been made to Jb. 
in 1765, & that such grant had not 
been registered iu this provinee, & 
also recited that it had been repre- 


~ pented to the Govt. of the province 


for them under u previous settlement |! 


that the land hud been sold & con- 
veyed by B. to A.:--Meld: in the 
absence of any other evidence of the 
grant to B., & of the conveyance by 
him to A., the title of A., under the 
grant of 1805, was not disproved by 
the recital of the prior grant to B--~ 
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Secl. 8.—Recitals: Sub-sects. 2,3,4,5 & 6. Sect. 9: 
Sub-sect. 1, A. & B.] 


contract, but only to reform the conveyance.— 
a rier te v. Guest (1860), 8 H. L. Cas. 481; 11 


Annotations :—Mentd. Denton v. Donner (1856), 23 Beav. 
285; Clark v. Malpas (1862), 31 Beav. 80; Baker v. 
Monk (1864), 33 Beav. 419; Summers v. Griffiths (1865), 

Beay. 27; Baker v. Loader (1872), L 18 ay 49; 
Hilliard v. Eiffo (1874), L. R. 7 H. L. 3%; Rosher v. 
Willams (1875), L. R. 20 Kq. 210; Fry v. Lane, lie 
Fry, Whittet v. Bush (1888), 40 Ch. D. 312. 


SUB-SECT. 3.—RECITALS OPERATING AS COVENANTS. 
See Part 1V., Sect. 1, sub-sect. 2, B., post. 


SuB-sECT. 4.—RECITAL AS EXECUTION OF POWER. 
Sce POWERS. 


SUB-SECT. 5.—RECITALS AS ESTOPPEL. 
See IsrorrpE.L. 


SuB-sectT. 6.—RELEASES AND POWERS OF 
ATTORNEY. 


_ Releases.|——See Bonps ; CONTRACT; REAL PRro- 
PERTY & CHATTELS REAL: Trusts & TRUSTEES. 

Powers of attorney.|—-See Aaency, Vol. I., p. 
297, Nos. 247-251. 





Sect. 9.— RECEIPT CLAUSE—SUFFICIENCY OF 
DISCHARG 


Sup-secr. 1.—Brrorm CONVEYANCING Act, 1881. 
A. Al Common Law. 

See, gencrally, Esrovrrn. 

Releases generally, see Contract, Vol. XIT., 
pp. 107 ef seq. 

1807. Receipt endorsed —-Sufficient discharge. ]|-— 
In an action for money had & received, if deft. 
shows a deed of assignment of the moncy to 
himself, & a receipt for the consideration money 
indorsed, it is a good discharge.—ROWNTREE vt. 
Jacon (1809), 2 Taunt. lt}; 127 16. R. 10380. 
Annotations :—Refd. Lampon vr. Corke (1822), 5 B. & Ald. 

608; Baker v. Dewey (1823), UBL A&C. 704. 
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DEEDS AND OTHER INSTRUMENTS. 


1808. Under hand—Not  conclusive.]— 
A deed containing a general release of all debts, 
etc., recited that the releasee had previously 
agreed to pay to the releasor the sum of £40 for 
the possession of certain premises, & that in 
‘‘ consideration of the £40 being now so paid as 
hereinbefore is mentioned,’’ & also in considera- 
tion of the sum of 10s. a piece, well & truly paid to 
the said releasor & J. S., the receipt of which 
several sums of money they did thereby acknow- 
ledge, did release, etc. There was also a receipt 
for the £40 indorsed on the release. But it 
appeared on action afterwards brought for this sum 
that, in fact, it had never been paid :—Held: this 
deed of release was no estoppel, inasmuch as the 
general words of release were qualified by the 
recital, which stated only an agreement to pay, & 
not an actual payment of the sum of £40. 

The receipt clause, not being under seal, is no 
estoppel, & its truth may be disputed (Brst, J.).— 
LAMPON v. CORKE (1822), 5 B. & Ald. 606; 106 
EK. R. 1312; sub nom. LAMBOURNE v. CoRK, 1 
Dow. & Ky. K. B. 211. 

Annotations :—Consd. Bottrell v. Summers (1828), 2 Y. & J. 
407. Refd. Baker v. Dewey (1823), 1 B. & CG. 704. 
1809. Receipt in body of deed—May be qualified 

by recital of agreement to pay.|—LAMPON v. 

CorKE, No. 1808, ante. 

1810. .|—A deed of conveyance, after 
reciting that it had been agreed that £1,400, part 
of the purchase-money, should be paid to the 
mtgee. of the premises, & that the residue of 
the purchase-money £160, should be paid to the 
vendor, witnessed, that in consideration of the sum 
of £1,400 paid to the mtgee. at or before the 
sealing & delivery of the deed, the receipt whereof 
the mtgee. acknowledged, & from the mtge. 
money & every part thereof acquitted & dis- 
charged the vendor & purchaser, & also in con- 
sideration of the sum of £460 paid to the vendor 
as before-mentioned, the receipt whercot & also 
the payment of the mtge. money, making the 
whole of the sum of £1,860, the vendor thereby 
acknowledged & from the same & every part 
thereof acquitted, released, & discharged the 
purchaser, etc. :—Held: to be no estoppel upon 
the vendor, the release by the words ‘ as before 
mentioned,” etc., referring to & being qualified 
by the recital, which stated an agreement to pay 
the £460 & not an actual payment.—BorTrreLy v. 
SUMMERS (1828), 2 Y. & J. 407. 

1811. Conclusive proof.}] — BAKER 
DEWEY, No. 1202, ante. 


— 














Vv. 
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Dor d. Des BARREN v. Wiirk (1812), | 
' w dispute arose as to whether the 


1 Kerr, 595.-—-CAN. 


e. Presumption as to aceuracy — 
Notwithstanding recitals in other dccds 
—Produced by sane SRE AE pig 
were conveyed, iu 1804, by deed to W. 
By deed poll indorsed upon the deed 
of 1804, & dated in 1823, W. described 
as “the within named W.” granted 
the same lands to trustees of a marriage 
settloment executed In 1820 under 
which pltfs. claimed :—Jicld : the W. 

“who executed the deed poll would be 
presumed to have been the grantee of 
the deed of 1804, notwithstanding 
recitals in other deeds, produced by 

Itfs. as part of their chain of title, 
ending to show that the grantec of 
the decd of 1804 was dead before 
1820.——THOMPSON * BENNETT (1872), 
22 C. PP. 393.—CAN. 


PART Ill. SECT. 9, SUB-SECT. 1.—A. 


18071. Reeeipl indursed— Sufficient 
discharge.}— The body of a dced_ ac- 
knowledged the payment of the purchase 
money in the usual form, & a receipt 
therefor signed by piltf. was also 


| 
, 
| 
! 
! 
| 
| 
| 
| 
| 
| 
| 


indorsed, but subsequent to the sale 


amouut stated in the deed included a 
nitge. existing on the property, or 
whether the purchaser was to pay 
that also. PIltf. having sued for the 
amount of the mtge. -—Held: in the 
fuce of the indorsed receipt, & of 
certain evidence adduced in confirma- 
tion thereof, he could not recover.— 
McDONALD v. BLoIs (1873), 9 N.S. FR. 
283.—-CAN. 

1807 ii. -J— Receipt in- 
dorsed upon deed bearing date 1728, 
would alone in 1791 be evidence of 
payment of the  considcration. — 
CHANDOS t. BROWNLOW (1791), 2 Ridg. 
Parl. Rep. 345.—IR. 


1807 iii. ——— -}—In the deed of 
conveyance, the consideralion-money 
Was stated to have been paid by deft. 
to pltf., & there was a receipt to the 
same offect endorsed on the decd. The 
deed was executed, & the receipt 
signed by pltf. -—Held: it was not 
competent for pitf. to show by evidence 
dehors the deed that the execution & 
signature aforesaid were procured by 











fraud, & that pltf. could be relicved 
against such fraud in a ct of cquity 
ouly, & not. in the Civil Bill Ct.— 
PHILLIPS v. HANLON (1841), 2 Craw. 
& D. 96.—IR. 

f. Receipt in body of decd—Whether 
conclusive proof.}--READ v. M‘CLELAN 
(1848), 1 All. 81.—CAN. 


g. -]—In an action for 
the purchase money of land cunveyed, 
a receipt under seal in the conveyance 
is conclusive evidence under the plea 
of payment.—KETCHUM +. SMITH 
(1861), 20 U, C. R. 313.<-CAN. 

‘ -]—Receipt of the con- 
sideration moncy in a deed isconclusive - 
at common law.—NELSON v. CONNORS 
(1863), 1 Old. 406.—-CAN. 


: -l—Pltf. assigned to 
deft. his interest in a certain lease by 
decd, containing a receipt for the 
consideration money, $350. This deed 
was placed in K.’s hands to bold till 
deft. Od Sapieltah thissum. K. delivered 
it to deft. on his promise that he would 
pay, & deft. afterwards paid him $75, 
saying he would hand him the balance 
as s00n as he obtained it. On being 
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Part [IT.—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


1812. ——.]—A policy was sold subject 
. @ condition that the purchaser should pay down 
. deposit of 20 per cent. & sign an agreement for 
y»ayment of the remainder on June 8, 1835, but 
hould the completion of the purchase be delayed, 
he purchaser was to pay interest on the balance. 
deft. paid the purchase-money in full with interest 
rom June 8, & an assignment containing a release 
x having a receipt for the whole purchase-money 
indorsed was handed to deft. It was afterwards 
liscovered that pltf.’s attorney undercalculated 
he interest by £34 :—Held: the release was a bar 
oan action for that sum. 

Pitf. having executed this deed is estopped from 
he receipt of any further consideration money. 
‘he sum accruing by reason of the non-completion 
f the contract on the day limited is an additional 
rice, & pltf. has released the consideration money, 
7hatever it was, to the full amount, & cannot, now 
ay that more was due (PARKE, B.).— HARDING v. 
.MBLER (1838), 3 M. & W. 279; 1 Horn & H. 48; 

L. J. Ex. 132; 2 Jur. 305; 150 BE. R. 1149. 

1813. A. transferred shares to B. 
y a deed executed by both parties, which admitted 
he payment of the consideration money. The 
1oney not having really been paid, A. filed a bill 
gainst B. to compel payment :—Held: B. was 
ound to pay the purchase-money. 

It is true the deed does estop the parties at law, 
ecause at law you cannot contradict the deed, 
ut it is settled by abundance of authority, that 
1 this ct. you can contradict the statement of the 














—.] 


ayment of the purchase-money (ROMILLY, M.1.). . 


~WILSON v. KEATING (1859), 27 Beav. 1213 28 
.J. Ch. 895; 33 L. T. O. S. 325; 5 Jur. N.S. 
l5; 7 W. HR. 4843 54 E.R. 473; on appeal, 4 
eG. & J. 588, LO. & L. IJ. 
1814. May be rebutted in case of dis- 
ynoured cheque.|—The usual acknowledgment 
a decd of the receipt of a sum of money, may be 
‘butted by evidence of sume subsequent & 
stinct circumstances; as, for instance, if a cheque 
cre given at the executing of the instrument, & 
were dishonoured on presentment.—DEVERELL 
WHITMARSH (1841), 5: Jur. 963. 
See, now, Jud. Act, 1873 (c. 66). 


B. In Equity. 
Sce, gencrally, ESTOPPEL. 


Release generally.|—-See Conrractr, Vol. XII1., 
». 497 ef seq. 


1815. Receipt 





indorsed.| — CorpPiIN v. 
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cd again he said he had the moucy, 
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“mtgee. without the mtyor. being made a party 
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(1725), 2 P. Wms. 291; Cas. temp. King, 28; 24 
K. R. 785, L. C. 


Annotations :—Mentd. Mackreth v. Symmons (1808), 15 


Vea. 329; Selby v. Selby (1828), 4 Ituss. 338: Sproule v. 


Frior (1836), 8 Sim. 189°: Courtenay ». Williams (1844), 3 


Hare, 539; a v. Sr er (1844), 3 Hare, 281; Turner 

v. Martin (1857), 7 De G. M. & G. 429. 

1816. -|—A brickmaker entered into an 
agreement with a tradesman to adopt his son; & 
by an indenture made in pursuance of such agrec- 
ment, the brickmaker, in consideration of £100 
expressed to be paid to him by the father, cove- 
nanted to apprentice the son, & that he should 
have the whole of his property at his decease if he 
left no child. The brickmaker died, without 
issue, having, by his will, given his estate amongst 
his own family. The son instituted this suit to 
have the benefit of the covenant :—Held: the 
evidence of an attesting witness, proving the 
signature of a reccipt for the consideration, which 
was indorsed on the deed, was not sufficient proof 
of payment; the witness having in his evidence 
stated a fact, from which it. appeared that though 
there was an apparent intention on the part of the 
father immediately to pay the money, Me at, the 
time of the signature, it was not actually paid, & 
he not having witnessed the payment of it after- 
wards.—llILL v. GOMME (1839), 1 Beav. 540; 8 
L. J. Ch. 350; 3 Jur. 744; 48 HK. R. 1050; affd., 
5 My. & Cr. 250, L. C. 

Annotation :—Mentd. Green v. Paterson (1886), 32 Ch. D. 


95, 

1817. Disproved by recitals in contem- 
poraneous deed. |-— Purchuse-inoney proved to have 
been left in the hands of the purchaser as an 
indemnity in 1796, but for which a receipt was 
indorsed on the conveyance, the evidence being 
in the recitals of a deed contemporaneous with the 
purchase, & executed in order to enable the 
purchase to be completed, & these recitals stating 
trusts of the fund under which pltfs. were entitled 
in remainder after two life estates, the last of which 
expired in 1845 :—Held: as pltfs.’ title In posses- 
sion did not accrue till 1845 they were entitled on a 
bill filed in 1852, to have the trust. fund made good 
out of the assets of the purchaser who had died in 
1811.—HAWKINS v. GARDINER (1854), Z Sm. & G. 
441]; 65 HK. QR. 472. 














1818. Conclusive in favour of transferee for 
value.|——On a mtge. to secure £250, a receipt for 





that amount was indorsed, signed by the mtgor. 
The mtge. was subsequently transferred by the 











a eg can eee 
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admission of | covenant for repayment of money, 


t that pltf, should pay part of the 
pense of a bond which he had to 
‘© respecting the title Pitf. then 
J upon the common counts, for the 
rchese money of land & on an 
‘ount stated :--Held: he was egs- 
ped by the receipt under eal, & could 
_recover on cither count.—SPARLING 
SAVAGE (1866), 25 U. C. R. 259.— 





: -——-.}—Pltf. sold & con- 
red to deft. certain land, the deed 
itaining a receipt for the purchase 
ney, $800, with a receipt for the 
‘chase money also indorsed. Pitf. 
nbn sued deft. upon the common 
wts for the purchase money of the 
d, on an account stated. Deft. 
aded, among other pleas, payment. 
er the sale deft. told one M. that 
had only paid pltf. $11, & offered 
pay M. whatever pltf. was willing 
should. It uleo appeared, though 
very clearly. that pitf. was present 
this conversation :—-Held:  pltf. 
' concluded by the receipt in the 
dad & he could not recover on either 
parma y te v. McCaLL (1868), 19 


| 


m. 

the exceution of the mtge. was held 
clearly tu include the signature to the 
receipt, & the receipt of the money as 
there stated. —MCDUONALD v». CLARKE 
(1370), 30 U. C. Rt. 307.—-CAN. 


n. ———-.)--Pitf. in Aug. 1867, 
conveyed to deft. ceitain land, by 
deed containing a receipt for the 
purchase money. It appeared, how- 
ever, that when this conveyance was 
nade, some question being raised as 
to pitf.’s title, deft. retuincd $100 of 
the purchase money, & in Oct 
following, gave pitf. the following 
agrcemeut: ‘* Fifteen months after 
dute, 1 promise to pay to the order 
of H., or bearer, the sun of $100, 
aaa rere that the title is good, on 
ots known as ete., for value reccived.”’ 
Pitf. sued dett. on this agreement, & 
on the common counts, to which deft. 
pleaded payment :—-Held: pitf. was 
estopped by the reeeipt in the deed, 
which included this $100, & he could 
not recover.—HARRISON v. PRESTON 
(1873), 22 C. P, 576.—CAN. 

oO. -J—Held: a mitge. 
which contains an acknowledgment of 
receipt of the mtge. money, but no 











docs not of itself afford conclusive 
evidence of u debt so that the mtgoe. 
or his assigus can maintain an action 
for its: recovery.--LONDON LOAN Co. 
v. SMytH (1882), 32 U. P. 530.—CAN. 

p. —— ——.}] —WEBSTER v. SNIDER 
(1911),45 S. CG. Wt. 296; 20 W. L. kh. 
239.—-CAN. 

q. ——-,}-—Where a mortgage 
deed is proved to have been exe- 
cuted & the document contains an 
acknowledgment of the receipt of the 
consideration, this is strong primé 
jucie evidence that the consideration 
has boen actually recaved & Li evidence 
not only against the mortgagors, but 
also against persons claiming under 
them subsequent to the date of the 
mortyguge.--—-BAKBU Uv. SITA RAM (1914), 
I. L. RR. 36 All. 4738.-—IND. 

Yr. Whether balance admitted 
to be unpaid recoverable.) — Qu, : 
whether one who has conveyed laud 
& wucknowledget in the eed the 
receipt of the purchase money, oan 

a 








recover a balance unpaid, on 
admission by the purchaser that he 
owes it.—--MCALLISTER vo. Day (1858) 
4 All. 37.—CAN. 
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Sect. 9.—Receipt clause—sufficiency of discharge: 
Sub-sec!, 1, B.; aub-sect. 2.) 


to it, & £251 10s. was paid by the transferee. Asa 
fact, only £91 was received by the original mtgor., 
but this was unknown to the transterce. In a 
redemption action by the mtgor. it was urged, as 
against the transferee, that the mtge. should only 
be a security for what had been actually advanced 
to the mtgor. :—Held: the mtge. must stand for 
£250 & interest.—BICKERTON v. WALKER (1885), 
31 Ch. D. 151; 55 L. J. Ch. 227; 53 L. T. 731; 
34 W. R. 141. C. A. 


Annotations :—Apld. Lloyds Bank v. Bullock, [1896] 2 Ch. 
192; Bateman v. Hunt, [1904] 2 K. B. 530. Consd. 
Powell v. Browne (1907), 97 L. LT. 167. Refd. French v. 
Hope (1887), 56 L. J. Ch. 363 ;_ De Lisle ». Union Bank of 
Scotland, [1914] 1 Ch. 22. Mentd. Taylor v. Russell, 
[1801] 1 Ch. 8; Berwick v. Price, [1905] 1 Ch. 632 ; 
Burchell v. Thoinpson, [1920] 2 K. B. 80. 

1819. Receipt in body of deed—-May be rebutted 
by evidence of non-payment.}/—By an agreement 
for the sale of an estate, the purchase-money, 
with interest, was to be secured by the bond of the 
pune & was to remain so secured during the 
ife of the vendor. The conveyance, which was 
afterwards executed, expressed that the purchase- 
money had been paid, & the vendor’s receipt was 
indorsed upon it; but, in fact, only a part of the 
price had been paid, & the residue was secured by 
the purchaser’s bond :--//cld: the vendor had 

& lien on the estate for the amount of the bond.— 

WINTER v. ANSON (LORD) (1827), 3 Russ. 488; 6 

LL. ae Q). S. Ch. q 3 38 KK. R. 658, L.. Cc, 

Annotations :— Refd. Teed v. Carruthers (1842), 2 
Cc. Ch. Cas. 31. Mentd. Clarke vr. Royle (1830), 3 
499.) Parrott v. Sweetland (1835), 3 My. & K._ 655; 
Whitbread vr. Jordan (183 0, 1 Y. & GC. Ix. 3033; Fuller 
® Henett (183), 2 Hure, 04; Goode v. Burton (1847), 
1 Wxeh. 189; Dixou v. GQuyfere (No. 3) (1855), 21 Benav. 
118; Jersey v. Briton Ferry Floating Dock Co. (1869), 
LL. 2.7 eq. 4023 Bulpcett o Sturges (1870), 22 LT. 1. 738; 
die Brentwood Brick & Coal Co. (1876), 4 Ch. 1), 562; 
Barker v. Stickney, [1919] 1 K. LB. 12d. 

1820. —-—— --——-.|—In the settlement made on 

the marnage of A. & B., C., the father of B., 

settled £1,000 upon A. & B. & their issue, which 

sum was recited as having been paid to their 
trustees, & covenanted to pay another £1,000 upon 
his decease, upon the same trusts. Shortly before 

'’s death, he, by deed, gave to other trustees a 

sum of £5,000 upon trusts nearly identical with the 

trusts of the settlement, for A. & B. & their issue ; 

& by his will, of the same date, he declared that 

What he had given to B. should be taken in full 

satinfaction & discharge of all claims & demands 

upon him in any right or manner whatsoever. 

The trustees of the settlement never received the 

£1,000 under the covenant of ©. Bill by one of the 

children of A. & JB. against the representative of 

one of the trustees of the settlement. claiming a 

portion of the two sums of £1,000 & £1,000 :— 

Held: although primd facie the recital in the 

settlement of payment to trustecs is the strongest 

possible evidence to charge them, yet the circum- 
stances of this case negatived the receipt. by the 
trustecs.— DAVIS vu. CHAMBERS (1857), 7 De G. M. & 

G. 386; 28 L. T. O. S. 348; 3 Jur. N.S. 2073 5 

W.R. 245; 44 E.R. 150, LC, 

Annotation -—Mentd. Sinith +. Smith (1861), 3 Giff, 263. 
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PART III. SECT. 9, SUB-SECT. 1.- B. 
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DEEDS AND OTHER INSTRUMENTS. 





1821. ——.J]—WILSOoN v. KeEaTING, } 
1813, ante. 
1822. ——— Transaction between solicitor 


client—Not binding on third parties.|—A purcha 

by a solr. from a client having been set aside ¢ 

the ground that the sufficiency of the consideratic 

was not established, an inquiry was directed with 

view to ascertain whether the purchase-moncy wi 

paid. No evidence was adduced on the inquir 

to prove the payment, except the acknowledgmer 
in the body of the deed & the usual indorse 
receipt. It appeared that no further evidenc 
could be had, & that there was no reason t 
suppose that any evidence had been destroyed :— 
Held: the acknowledgment & reccipt were no 
sufficient evidence as against parties claiming unde 
the client, & the purchase-money must be con 
sidered not to have been paid.—GRESLEY vt 
MOUSLEY (1862), 3 De G. F. & J. 483; 311. J. Ch 
537; OL. T. 86; 8 Jur. N.S. 320; 10 W. R. 222 | 
45 BK. XR. 946, L. JJ. 

Annotations :-—Consd. Powell v. Browne (1907), 97 1. I. 167 

Refd. Bateman v. Hunt, [1904] 2 K. B. 550. 

1823. But no endorsement—Priority c_ 
vendor’s lien over mortgage.|—-Where a purchas: 
deed contained a recital that the purchase-mone 
had been paid or accounted for, but there was n 
receipt for the purchase-moncy on the back of tl 
deed :—Held: the vendor, in respect of his lie 
for unpaid purchase-money, was entitied t 
priority over a mtgee. of the purchaser.—-BOWEN «, 
Cons (1871), 19 W. R. 614, L. JJ. 








Sub-sket, 2.—SiINCE CONVEYANCING ActT, 1881. 


See, generally, EstorreL,; Conveyancing Act, 
L881 (c. 41), s. 55. 

Release generally.}—See CoNnTRAcT, Vol. AIT 
pp. 497 ef seq. M 
1824. General rule.|-—-There was a time wh 
cts. of common law & cts. of equily were distin J, 

& their practice dillered. Formerly, it w 
thought that at common law, if the receipt clau 
Was contained in a deed, there was an estoppel, « 
that if it was not in the deed there was no estoppel, 
It has long been clearly recognised, however, that 
there is no estoppel in the one case any more than 
in the other. Liven before Jud. Act, 1873 (ec. 66). 
a party to a deed was not im every casc estopped 
at common law from setting up the truth. More- 
over, before the passing of that Act, whether the 
deed contained the receipt clause or not, it was 
always open to the party who had been misled to 
show in a ct. of equity as against the grantor that 
the money had not been paid & to claim relief 
(Lusy, J.).—BURCHELL tv. THOMPSON, [1920] 2 
K. B. sO; 89 4. J. K. B. 533; 64 Sol. Jo. 68; 
1920) B. & C. R. 7, D. C.3 on appeal, [1920] 2 
kK. LB. 90, C. A. 

ainnotution :-—Mentd. Commerciul Credit Co. of Canada r. 

Fulton, (1923) A C. 798. 


1825. Receipt clause conclusivé—In favour of 





4819 i. Receipt dn body of deed—AMay 
be rebutied by evidence ef non-payment, } 
---Reeeipt of the considcration money 
ina deed is conclusive at common law, 
but a ect. of equily looks to the real 
character of the dealing & gives the 
vendor a lien on the estate.—-NELSON 
t. CUNNORS (1863), 1 Old. 406.—CAN. 


&. --~--- cd indorsement—May be re- 
1 ee ee | and = ia aN 


ee re en ne ae 


In an action against deft. for unpaid 
purchase money on the sale of land, 
the deed thereof, as well as the receipt 
indorsed thereon, acknowledged = the 
paytuent, but in an equitable defence, 
us also at the trial, deft. adimitted the 
bon-payment thereof, but claimed 
that he was not Hable to pay if because 
pltf, had agreed at the time of the sale, 
on the faith of which agreement deft. 
purchased, to pay off a prior incum- 


| 


effect had been omitted by mistake ; 
that the same had not been paid off 
by pltf., but had been puid by deft., 
& deft. prayed that the deed might be 
reformed by the insertion in the deed 
of such covenant :—/feld:  votwith- 
standing the reecipt under seal, the 
et. could entertain pltf.’s claim as 
an equitable demand.——PARKINSON v, 
CLENDINNING (1878), 29 C. PL. 13.— 
CAN. 


2anT IJ].—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


ransferee for value without notice.|—SAUNDERS 
. KENT, [1885] W. N. 147. 
Innotation :—Apprvd. Powell rv. Browne (1907), 97 I. T. 
854. 
1826. .J—If the owner has not only 
ransferred property to an agent or trustee, but 
as acknowledged that the transferee has paid 
all consideration for it, he is estopped from 
sserting his equitable title against a person to 
rhom the transferee has disposed of the property 
wr value. 
The statement, in a transfer of mtge. made in a 
2m prescribed by statute, that the mtge. is 
ransferred in consideration of £——- paid by 
. to B., without any express receipt clause, is 
ificient to create this estoppel.—lIMMER v. 
VEBSTER, [1902] 2 Ch. 163; 71 L. J. Ch. 561; 
6L. T. 491; 50 W. R. 517; 18 T. L. R. 548. 
mnotations :-—Mentd. Weiner v. Gill, Weiner v. Sraith 
111906] 2K. B. 574: Buregis ~. Constantine, (1908) 2 kK. B 
4843; Truman wv. Attenborough (1910), 1038 L. T. 218; 
Lloyd vw. Grace, Smith, [1911] 2K. B. 4893; Fry v. Simellie, 
11912] 3 K. B. 282; Lloyds Bank v» Swiss Bankverein, 
Union of London & Smiths Bank tv. Swiss Bankverein 
1912), 107 L. 'T. 309. 
827. -}-—A mtge. deed was prepared 
xecuted by defts., purporting to be in considera- 
1 of the specified amount, the receipt whereof 
acknowledged in the body of the deed. The 
e. debt was subsequently assigned to pltfs.’ 
@tator. Testator of pltfs. not having had actual 
* constructive notice that the amount specified 
, the mtye. deed had not) been paid :— Held: 
ffs. were entitled to rely on the acknowledgment 
mtiained in that deed, & to recover the amount. 
ierein stated to lave been reccived.—BATEMAN 
luntr, [1904] 2 K. BB. 58035 73 L. I. K. B. 782 ; 
L. T. 331; 52 W. R. G09; 20 "TN. L. R. 628, 




















vnotations ;-- Refd. Burehell v. Thompson, [1920] 2 K. B. 
Mentd. Powell v. Browne (1907), 97 LL. TY. 167. 
1828. —-—.}—A client executed in favour 
his solr. a mtge. wlich contained the usual 
ipt clause, but no money was in fact cver 
anced by the solr. to the chent. The solr. 
equently executed a sub-mtge. in favour of a 
d party :-—Jleld: the original mtgee. was 
topped by the receipt, as against the sub-mtgee., 
mm denying that he had received the advance.—-~ 
IWELL v. Browne (1907), 97 LL. T. 8543 24 
L. Jt. 71; 52 Sol. Jo. 42, 0. A. 
1829. What amounts to receipt in body of deed — 
nder Conveyancing Act, 1881 (c. 41), s. 55.|— 
» constitute a receipt in the body of a deed 
thin the meaning of sect. 55 of above Act, 
Ler the statement of consideration, express words 
knowledging the receipt. of such consideration 
e necessarv.—RENNER wv. TOLLEY (1893), 68 
T. 815; 37 Sol. Jo. 477; 3 R. 623. 
1830, -——- Statutory transfer of mortgage. | 
RIMMER v. WEBSTER, No. 1826, ante. 
1831. In mortgage—Proof of non-payment. ]|— 
1887 freeholds were mortgaged to a building 
alety by H. to secure advances. In Oct. 1892, 
died, having devised these frecholds to N. upon 
ist for sale. In Dec. 1892, C., the solr. who 
ted for the society, & also for H., & after his 
ath, for N., having fraudulently represented to 
2 society that notice to pay off their mtye. had 
en given, procured the statutory receipt to be 
lorsed on the mtge. of 1887, & obtained posscs- 
n of the title deeds of the property : the money 
Ing to the socicty was never paid off, N. at this 
ne being unaware of the existence of the mtge. 
shortly afterwards agreed to sell the property 
C., who was at this time in good repute & 
posed to be well off, & by a deed of Dec. 29, 
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1892, which recited the trust for sale in H.’s will, 
N., in consideration of £700 paid to him by C. 
at or before the execution of the deed the receipt 
whereof N. thereby acknowledged, conveyed the 
property to C. in fee. The purchase-money was 
not in fact paid. This conveyance & the other 
title deeds, except the mtge. of 1887 & the 
statutory receipt, were shortly afterwards deposited 
by C. with pltfs. as security for an advance of £650. 
In 1893 C. was adjudicated bkpt., his frauds were 
discovered, & he was convicted & sentenced. 
Pitfs. now claimed to enforce their security against 
the society & against C. & his cestui que trust. It 
was admitted that the society had priority over N. 
& his cestui que trust, & the main contention was 
between pltfs. & the society & pltfs. & N. & his 
cestui que trust :-—Held: the society were entitled 
under the circumstances to show that they had 
never been paid off, the statutory receipt & the 
mtge. of 1887 were delivered only as an escrow, 
& the mtge. not having been paid off, & the legal 
estate being still in the socicty, they had priority 
over plt{s.—LLoyps Bank, LTp. v. BULLOCK, 
(1896] 2 Ch. 192; 65 L. J. Ch. 680; 74 L. T. 
687; 44 W. R. 6333 12 T. L. BR. 135; 410 Sol. Jo. 
545, 

Annotutions :— Distd. Capoll v. Winter, [1907] 2 Ch. 376. 
Refd. King v. Smith, [1900] 2 Ch. 425. Mentd. Hunt v. 
Luck (1900), 49 W. RR. 155. 

1832. --—~ ———-.]—-A testator died in 1895, 
having by his will given his real estate to his son C., 
& one I.., upon trust to sell, & divide the proceeds 
among his four children, including C., each share 
being settled on trusts for a child for life, & after- 
wards for the children of that child. L. having 
died in Aug. 1904, from then till Jan. 1005, C. 
was the sole ecxor. & trustee of the will. In 
Sept. 1904, C. & another severally owed money to 
one M. on promissory notes for £2,000. C. & M., 
in fraud of the rights of the beneficiaries under the 
will, M. having full notice of the breach of trust, 
arranged that the £2,000 should be further secured 
on part of the trust estate, & to carry out the 
arrangement C. on Sept. 29, 1904, executed & 
delivered to M. what. purported to be a conveyance 
on sale of part of the land held in trust to M. in 
consideration of £2,000. The deed contained the 
usual receipt for the purchase-money, but no part 
of the £2,000 was ever paid, it being arranged that 
the decd was to be held as security for the money 
due on the notes to the extent to which they should 
be dishonoured. In Apr. 1905, M. deposited the 
deed with B., & gave hin a memorandum charging 
the land conveyed with £1,000 lent by B., who had 
no actual or constructive notice that any breach 
of taust had been committed, or that the £2,000 
had not been paid by M., & had not. been guilty 
of any conduct which would have made his equity 
inferior to that of the beneficiaries :--Held : there 
was no contract of sale, & therefore no vendor's 
lien, but an equity in the beneficiaries to have the 
property sold & the proceeds divided ; the bene- 
ficiaries were not estopped by the receipt from 
saying that the money had not been paid or that 
the real transaction was not a sale & purchase ; 
& the equities of the beneficiaries & BK. being equal 
in every other respect, the equity of the benc- 
ficiaries must prevail by reason of its priority in 
point of time.——-CAPELL v. WINTER, [10907] 2 Ch. 
376; 76L. J. Ch. 496; 97 L. T. 207; 23 7. 1. R. 
618; 51 Sol. Jo. 570. 

Omission of receipt in bill of sale.J—-See BILLs oF 
SaLe, Vol. VII., pp. 54, 55, Nos. 201, 292. 

Under Workmen’s Compensation Acts.|—See _ 
Master & SERVANT. 
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Sect. 10.—THE PROPERTY CONVEYED. 


SuB-sEcT. 1.—THE PARCELS. 
A. In General. 

1833. Parcel or no parcel—Question for jury.|— 
Parcel or no parcel is always a question, for the 
jury (ELLENBOROUGH, C.J.).—GOODTITLE d. Rap- 
FORD v. SOUTHERN (1813), 1 M. & S. 299; 105 


BE. R. 112. 
Annotations :—Qonsd. Press v. Parker (1825), 2 Bing. 456. 

; Doe d. 
Smith v. 


Refd. Paddock v. Fradley (1830), 1 Cr. & J. 90 

Ashforth v. Bower (1832), 3 B. & Ad. 453; 

Ridgway (1865), 14 W. R. 207. Mentd. Doe d. Beach v. 

Jersey (1818), 1 B. & Ald. 550: Miller v. Travers (1832), 8 

Bing. 244; Richardson v. Watson (1833), 4 B. & Ad. 787; 

Hall v. Fisher (1844), 1 Coll. 47; Doe d. Hubbard v. 

Hubhard (1850), 15 Q. B. 227; Siingepy v. Grainger 

1859), 7 H. L. Cas. 273; Stanley v. Stanley (1862), 2 

ohn. & H. 191; Webber v. Stanley (1864), 16 BLN 

698; White v. birch (1867), 36 L. J. Ch 

». Hardwick (1873), L. R. 16 Eq. 168. 

1834. ——.]—-MANNING  v. 
No. 944, anle. 

183 >. —— Duty of judge.|—LyYLE v. 
Ricuarps, No. 6038, ante. 

1836. Reputed parcel—Question for court.]— 
The king grants a manor, & every part & parcel, 
or that is reputed parcel thereof. This reputation 
is not a question for the jury, but for the ct.— 
LYE v. BROWNE (1676), 1 Freem. K. B. 207; 2 
Mod. Rep. 69; 89 E. R. 147; sub nom. LEA v. 
BROWNE, Poll. 410. 


Annotation :—Retd. Delacherois v. Delacherols (1864), 4 
New top. 501. 


- 174; Hardwick 





FITZGERALD, 





B. Falsa demonstratio non nocet. 
See Sect. 3, sub-sect. 13, ante. 
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DEEDS AND OTHER INSTRUMENTS. 


C. Non accipi debent verba in demonstrationem 
falsam que competunt in limitationem veram. 


See Sect. 3, sub-sect. 14, ante. 


D. Boundaries. 


Boundaries generally, see BOUNDARIES, FENCES 
& Party-Wa.is, Vol. VII., p. 263. 
1837. Abuttals—How construed.]—Abuttal in 


its strict sense includes the idea of contiguity. ; 


Abuttals are not in gencral to be construed strictly. 


— 


But if the description of abuttals be such, that, if. 


correct, it might increase the value of the premises, 

& induce the purchaser to take the land on that 

account, the deed is not merely evidence that the 

land abuts according to the description, which 
may be answered by contrary evidence, but it 
shall amount. to a grant that the land abuts as it is 
described.— ROBERTS v. KarR (1809), 1 Taunt. 

+95; 127 BE. R. 926; previous proceedings (1808), 

1 Camp. 262, n., N. P. 

Annotations :—Consd. Espley v. Wilkes (1872), L. R. 7 Exch. 
298; Mollor v. Walmesley, [1905] 2 Ch. 164. Refd. 
Lempriere v. Humphrey (1835), 3 Ad. & El. 181; Furness 
Ry. v. Cumberland Co-op. Bldg. Soc. (1884), 52 L. T. 144; 
Roe v. Siddons (1888), 22 Q. B. D. 224; Cooke v. Ingram 
(1893), 68 L. T. 671; International Tea Stores Co. v. 
Hobbs, {1903] 2 Ch. 165. Mentd. Healey v. Batley Corpn. 
(1875), L. BR. 19 Eq. 376; Brockman »v. Folkestone Corpn. 
(191k), 76 J. P. 99; White v. Grand Hotel, Kastbourne 
(1912), 107 L. T. 695. 

Misdescription of boundaries.|—See No. 
ante. 


Medium filum rule.]-—See, generally, HIGHWAYS, 
STREETS & BRIDGES ; WATERS & WATERCOURSES. 
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PART Hl. SECT. ao SUB-SECT. 1.— 


t. Monuments control courses.}— If 
reference Is made by a deed to monu- 
ments & bhoundaries, they control, 
though they may call for courses, 
distances, or computed contents which 
do not. agree with those in the deed.— 
GRASKTT v. CARTER (1880), 10 5. C. R. 
105.- --CAN. 

a. ——--.} ~Lln construing documents 
of title, giving the length of a course 
in feet or other denomination, with 
the addition ‘for until it comes to an 
object,’? that object, be it Jess or 
more than the length given, is the 


boundary.---MILMORK v. WOODSTOUK 
(1907), E.R. 204; 38 N. B. R 
133.-—-CAN. 


b. ~—--.]-~-Cox v. Day (1913), 12 
BE. L. R. 524.-—O0AN., 

0. -})—— Where the description 
of lands in a grant is found to be 
erroncous & something must be 
rejected, courses & distances will be 
controled by monuments & fixed 
lines.-—-BLACKADER v. HART (1917), 
61 N.S. WR. 449.---CAN. 


ad. ——— Course from asecrtained 
monument controle an ounascertainca 
one. J-——-DIxXON tv. MCLAUGHLIN (1854), 
1 BH. & A. 370.—CAN. 


e. ———.J--Tho deed to pltf. 
urported to convey the lot as con- 
aining 200 acres, bounded in front by 
the river T.; then 58 chains to an 
allowance for road betiveon the lst 

2nd concessions: — fleld:  pltf. 
was restricted in his claim to a space 
of 58 chains from the river T., & had 
no title to lands to the north thereof,— 
Crow v. MARTIN (1863), 2 EH. & A. 
425: 22 U. C. R. 485.—CAN. 

f. .}—Where a course is 
deacribed as running from a fixed 
monument, ‘‘ north along the rear line 
of lots 16, 17 & 18, 180 rods,’’ the 
dimension 180 rods conclusively deter- 
mines the distance to be run & not the 
reference to lot. 18.—MILLET v. BEZAN- 
SON (1910), 9 E. L. R. 16.-—CAN. 


g. Monuments ‘unascertainabic.] — 














When the position of the natural 
boundaries deseribed in a grant can- 
not be ascertained, .& there is no proof 
of tho original survey, the limits of 
the grant cannot be extended by 
implication beyond the courses & 
distances mentioned in it.-—I'WINInG 
v. STEVENS (1863), 1 Old. 366.—CAN,. 


h. Astronomical line.}—Deft. claimed 
under a timber Jicence, which described 
his limits as bounded on the south 
by “ the continuation of a line from 
the head of Mud Lake on the course 
N. 54° E., formerly the boundar 
betweon I’. C. & A. RR. M.”* The pltf. 
claimed under a licence which gave his 
northerly Umit as the same line, 
devcribing it also as running N. 54° K.: 
—Held: the boundary between them 
wae the Lrue astronomicalline N.54" E.; 
& pitf. could not claim according to a 
line run in 1874 N. 54’ E. magnetically, 
making no awlowance for the varia- 
tion of the compass.—THIBAUDEAU Uv. 
SKEAD (1876), 34 U. C. R. 387.—CAN. 

k. ‘* Centre line of the railway.’’} 
—In an action of ejectment, the 
question in dispute was one of boundary 
between adjoining lots, & turned on 
the meaning of the words * the centro 
line of the railway ’’ in the description 
ot the lands taken & dedicated for the 
ki. & N. A. ne —Heli: the centre 
line of the railway meant the centre 
of the railway track itself, & not the 
contre of the lands taken for tho 
railway track.—Dok d. BARNES v. 
BRLYKA (1880), 19 N. B. R. (BP. & B.), 
54 r era AN. 

l. How ascertained when doubtful 
Crown grant.J—Where a particular 

parce! or lot’ is conveyed by a 
own grant, the boundaricos of {ft are 

o be determined by the official plan 
or survey of the particular district.— 
Re LAND ReEgistRY ACT (1913), 25 
W. L. R. 429; 56 W. W. RR. 99; 13 
D. L. R. 799.—CAN. 

m. Intersection.)—In a deed con- 
veying land on which was erected a 
house which immediately adjoined 
enothe: house to the north, one of the 
metes & bounds was, commencing 


from the intersection with the street 
line of the northern face of the wall of 
the house upon the land conveyed & 
running westerly ulong the production 
& limit between the house conveyed 
& the adjoining one, to the westerly 
fimit of the lot. Where the wall of tho 
house conveyed extended beyond the 
rear wall of the adjoining house, it 
was cased with brick, nine inches 
thick, 0 as to cause it to project, that 
distance beyond what would otherwise 
have been the division line between 
the two houses :—Held: ‘* intersect ”’ 
here mvant * to divide or separate ”’ 
& the northerly face of the wall must 
be followed no matter bow devious Its 
course might be, so as to inclnde the 
northerly face of the brick casing.— 
WESTON tv. SMYTHE (1905), 5 O. W. R. 
537 > 10 Q, L. R, 1.— CAN. 


n. £rror in lay out.}—An oblong 
tract of land, 20 by 100 chains, con- 
taining 200 acres, was sub-divided 
into smaller lots, with a lane laid out 
& staked, as was supposed, through 
the centre of the tract, which it really 
was according to the then understood 
boundaries. Part of the tract lying 
to the east of the lane was sold & 
coliveyed; &, in the deed of that 
part reference was made to a plan, 
which showed the lane as laid out 
through the centre of the whole 
tract, & the lane was therein declared 
to be the western boundary of such 
piece. Afterwards it was discovered 
that the eastern & western boundaries 
of the whole 200 acre lot, as of all the 
lots adjoining, should lie more to the 
west than was formerly supposed; & 
if those boundaries were shifted to 
their proper places as had been done 
by the owners of adjoining lots, tho 
lane as originally laid out could not 
remain in the centre of the lot when 
shifted. A piece to the east of the 
lane was purchased by JB. :—Held: 
his western limit could not extend 
beyond the cast side of the lane as 
staked out before the execution of his 
decd.—_ DUNN v. TURNER (1852), 3 
Cc. P. 104.—CAN, 
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E. Plans. 
See, generally, BOUNDARIES, FENCES & PARTY- 
Watts, Vol. VII., p. 263. 


1838. Plan must be looked at to explain parcels.) 
—We must make out by looking at the map & the 
description in the lease whether this small portion 
of land is or is not included in the demise. If we 
come to a part too small to be laid down in the 
map, we must look at the words of the lease which 
describe the boundary (TINDAL, C.J.).—TAYLOR 
v. PARRY (1840), 1 Man. & G. 604; 1 Scott, N. R. 
576; 91L. J.C. P. 298; 4 Jur. 967; 133 E. R. 474. 
Annotations :—Mentd. Fishmongers Co. v. Dimsdale (1852), 

22 L. J.C. P. 44; Holmes v. Powell (1856), 8 De G. M. & 

nit een Humphrey v. Nowland (1862), 15 Moo. P. C. C. 

18389. ——-.|—-LyYLe v. RICHARDS, No. 603, ante. 

1840. Where discrepancy between plan & descrip- 
tion—Description prevails.]|—Gencral words in a 
conveyance are to be construed in the same 
manner as other words, according to their meaning, 
& not as conveying easements only. 

By the parcels in a conveyance, a freehold house 
& the yards, etc., therewith, occupied or enjoyed, 
& delineated, & coloured on a plan annexed to the 
deed were granted to a purchaser. Among the 
general words was the word yards. On the plan 
a yard, which had always been enjoyed with the 
house, was not coloured :—Held: the deed passed 
the fee simple in the yard to the purchaser.— 
WILLIS v. WATNEY (1881), 51 I J. Ch. 1813; 45 
L. TI. 739; 30 W. R. 424. 

1841, —— .|—M. conveyed to W. a piece 
of frechold ground, with a messuage thereon, 
adjoining a covered gateway, together with the 
exclusive use of the gateway. The dimensions of 
the gateway or passage as to length, breadth, & 
height, were mentioned in the deed ; & the piece 
of ground & premises were stated to be more 
particularly delineated by the portion in the plan 
thereto, & coloured pink. The covered gateway 
was not coloured on the plan :-—Held: the con- 
veyance to W. did not merely confer on W. & his 
successors in title a right of way through the 
covered gateway, but enabled them to use the 
gateway for all purposes.—REILLY v. BOOTH 
ceue 44 Ch. D.12; 62 L. T. 378; 38 W. R. 484, 


Annotations :—Refd. Mct. Ry. v. Fowler, [1893] A. 0. 416; 
Phelps v. City of London Corpn., [1916] 2 Ch. 255. Mentd. 
Taff Vale Ry. v. Cardiff Ky., [1917] 1 Ch. 299. 


1842, ]J—In a grant of land with 
certain specified boundaries ‘‘as will further appear 
by the diagram framed by the surveyor ’’ :—Held: 











ee 
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t. ——~- ———-.]}—-Where there is 
obscurity in the description of boun- 


where the diagram was repugnant to the terms of the 
grant, thelatter would prevail. HoRNB v. STRUBEN, 
[1902] A. C. 454; 71 L. J. P.C. 88; 87 L. T. 1, P.O. 


Annotations :—Refd. Mellor v. Walmesley, [1904] 2 Ch. 523; 
yyatenam v. A.-G. of East Africa Protectorate, [1919] A. C. 


1843, -—— .]—W. agreed to sell to P. land 
situate in & fronting 138 ft. upon Walpole Road, 
having a depth next Oak Hill Grove of 124 ft. 
more petacuery delineated, together with the 
abuttals, boundaries, & dimensions thereof upon 
the plan thereto. The plan showed a piece of 
land with a slightly rounded corner at the junction 
of Walpole Road & Oak Hill Grove with frontage 
lines, marked respectively 133 ft. & 124 ft. pro- 
duced in a straight line so as almost to meet at 
the corner :—Held: the purchaser, according to 
the representations in the contract, was entitled 
to a conveyance of land having 257 ft. frontage, 
measured round the bend of the corner of Walpole 
Road & Oak Hill Grove, the vendor not being 
entitled to have the lines of frontage produced in 
straight lines to their point of intersection, outside 
the bend in measuring the 133 ft. & 124 ft. 
respectively.—Re WELLINGS & PARSONS’ CONTRACT, 
i ee & PURCHASER Act, 1874 (1906), 97 

. T. 165. 





1844. ———_ Plan prevails.|—Resp. conveyed 
land to applit., & in the deed the parcels were 
described in four different ways: first, by the 


name which the premises bore ; secondly, by their 
acreage ; thirdly, by the names of the occupiers ; 
& fourthly, by delineation & tint on a plan indorsed 
on the deed. The first three descriptions were all 
more or less inaccurate. On the plan a small 
strip of land was coloured which was not the 
property of resp. :—Held: the plan, being a 
poe definite delimitation of the land expressed 
o be conveyed by the deed, must prevail.—Hast- 
woop v. ASHTON, [1915] A. C. 900; 84 L. J. Ch. 
671; 1138 L. T. 562; 59 Sol. Jo. 560, H. 
Annotations :—Consd. Watcham v. A.-G. of Kast Africa 
Protectorate, [1919] A.C. 633. Refd. Norman v. Norman, 
[1919] 1 Ch, 297. 


See, also, No. 919, ante. 





Sus-sEcT. 2.—GENERAL WORDS OF DESCRIPTION, 
A.in Grants of Realty Generally. 
See, generally, SALE OF LAND; IEAL PROPERTY 
& CHATTELS REAL. 
Dootrine of ejyusdem genrris, see Sect. 3, sub-sect. 
| 13, ante. 
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no : acres pllf. claimed under a patent. 
Deft. put in a intge. from pltf. to P. 
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o. Reference in deed to plan atlached 
—Incorporation of plan urth deed.j— 
Where a plan is attached to a grant or 
deed, & referred to in the usual terms, 
it is to be considered as incorporated 
with tho instrument, & must be con- 
strued along with {t.—AROHIBALD v. 


p.—— ——.J—Where lands are 
described by reference to a plan, tho 
plan is considered as incorporated with 
the deed, & the boundaries of the 
lands conveyed as defined by the plan 
are to be taken as part of the descrip- 
tion.—GRASETT v. CARTER (1883), 10 
Ss, C. R. 105.—CAN. 

q. —— ——.] — FULLERTON v. 
BRUNDIGE (1887), 20 N. §&. - (8 
R. & G.) 182; 8 C. L. T. 378.—CAN. 

r. j MITH v. MILLIONS 
es 16 A. KR. 140; 15 O. R. 453.— 


8. —— ——.]— Re OTway’'s ESTaTE 
(1862), 13 I, Ch. R. 222, 234,—IR. 


Cc. 
| ence 


darics as given In a grant, the diagram 
annexed to the grant may afford 
valuable evidence of what was really 

intended to be granted.— REID »v. 
SURVEYOR-GENERAL (1897), 14 S. C. 
4; 7C. T. R. 26.—S. AF. 





a. -——- Not plan forming no 
part of deed.}—Theo ct. is not justified 
in looking at a plan not a part of a 
deed mercly because an unnecessary 
refcorence igs made to it in that decd.— 
LiKE v. MELBOURNE & SUBURBAN Ry. 
Co. (1861), 1 WwW. & Ww. 34.—AUS. 


b. -}~-In an action 
of trespass to land, pltf. gave in 
evidence a Landed Estates Ct. convey- 
ance to him of the locus in quo. Deft. 
tendered a copy of the ordnance ma 
of the premises, which was attache 
to the conveyance but not referred to 
in or by it:—Held: the map was not 
admissible in evidence to explain or 
control the deed.—WysE v. LEAHY 
(1875), i. R. 9 CG. L. $84.—IR. 


—— Plan not made with refer- 
to deed,}—In ecjectment for 20 











of 1,300 acres, described as * being 
comprised in the schedule & map 
attached.’’ The land in tho patent 
was not mentioned in the schedule, 
though it was laid down on the inap, 
but it was proved that the map 
contained other lands belonging to 


' Other parties, & was not made with 


' reference to the mtgeo., & that 


the 
schedwe embraced lands not appearing 
on the map :—//eld: clearly insuffi 
cient to disprove pltf.’s claiju.—- 
COTTON v. MCCULLY (1862), 21 U.C. &. 
550.—CAN. 

1840 i. Where discrepuncy between 
plan & Beacrnnia een pre- 
vails.J—The description of boundarics 
of property granted by govt., as stated 
in the deed & on the diagram, when 
clear & distinct, are to be preferred to 
the configuration of the ground as 
shown by the diagram annexed to the 


grant.—STRUBEN v. COLONIAL GOVERN - 


MENT (1900), 19 S. C. 317.—SCOT. 
1844 i. —— Plan prevails.J}—Dor d. 
GILDERSLEEVE v. KENNEDY (1848), 5 


. ULC. R, 403.—OAN, 
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1845. Construed with reference to intention.|— 
WILLIS v. WATNEY, No. 1840, ante. 

1846. Restricted to what grantor had power to 
grant—At date of grant.]—General words in a 
grant must be restricted to what the grantor had 
power to grant at the date of the grant.—BoorTn 
v. ALCOCK (1873), 8 Ch. App. 663; 42 L. J. Ch. 
ee 29 L. T. 231; 37 J.P. 709; 21 W. R. 748, 


Annotations :—Refd. Master 1. Hansard (1876), 4 Ch. D. 
718; Beddington v. Atlee (1887), 35 Ch. D. 317; Godwin 
v. Schweppes, (1902) 1 Ch. 926. Mentd. Davis v. Town 
Properties Investment Corpn., [1903] 1 Ch. 797; Quicke 
vw. Chapman, [1903} 1 Ch. 659. 


1847. Do not amount to warranty by grantor— 
Object of insertion.|—-The introduction of general 
words into a grant of real estate does not amount 
to a warranty by the grantor that there is anything 
to answer them; but they are inserted to cover 
anything which may have been overlooked or not 
specifically mentioned.—BARING v. ABINGDON, 
[1892] 2 Ch. 374; 62 lL. J. Ch. 105; 671. T. 6; 
a — R. 22; 8 T. L. R. 5763 36 Sol. Jo. 522, 
Annotations :—-Mentd. Broome v. Wenham (1893), 68 L. T. 

651; Wallis v. Hands, [1893] 2 Ch. 75. 

1848. Following precise description—Conveys no 
other property.|—-NorTH (Lorp) v. Eny (BP.) 
(1576), cited in 1 Bulst. at p. 100; 80 E. R. 798. 
Annotation :—Retd. Doe d. Meyrick v. Meyrick (1832), 2 

Cr. & J. 225. 

1849. - —-—,.| —Dort d. MEyRIcK v. MEYRICK, 
No. 1784, anle. 

1850. May pass a manor—lIf all property com- 
prising manor included.|—LONG v. GLOUCESTER 
(Br.) (1588), Sav. 108; 123 J°. R. 1037. 

1851. By way of grant in fee---May include 
copyholds.|-—-IAnLy v. RATHBONE, No. 950, ante. 

See, further, ComMons & RiuiitTs OF COMMON, 
Vol. XJ., pp. 28, 74, Nos. 317, 961; Copyno bps, 
Vol. XITI., pp. 14, 15, Nos. 54-71. 

1852. By way of release-~Whether leaseholds 
pass.|—A deed of release containing the words all 


Sect. eo property conveyed: Sub-sect. 2, A., 





DEEDS AND OTHER INSTRUMENTS. 


or deemed taken or accepted as part thereof, etc., 
will pass leasehold lands which answer that 
description, as well as freehold.—DorE d. DAVIES 
v. WILLIAMS (1788), 1 Hy. Bl. 25; 126 E. R. 16. 

Annotation :—Refd. Doe ad. Meyrick v. Meyrick (1832), 2 


Yr. & J. 223. 
1858. 
No. 891, ante. 


BLAIR, 





——.|—-DOUNGSWORTHL_ v. 


B. In Assignments of Personal Property, Chattels, 
etc. 

See, generally, PERSONAL PROPERTY; SALE OF 
Goons ; SETTLEMENTS. 

Doctrine of ejusdem generis.}-—See Sect. 3, 
sub-sect. 18, ante. 

1854. General rule.|-ANDERSON v. ANDERSON, 
No. 893, ante. 

1855. Will pass land contracted to be sold— 
Though not conveyed.|—Land belonging to an 
insolvent, & contracted to be sold, but not con- 
veyed, will pass to the assignee, under the general 
words of the assignment, although in the schedule, 
the insolvent described his interest in the land as 
being a debt due from the intended purchaser.— 
Dor d. MILBURN v. EpGcar (1835), 2 Bing. N. C. 
391; 1 Hodg. 431; 2 Scott, 581; 132 H.R. 153; 
subsequent proceedings (1836), 2 Bing. N. C. 498. 


Annotations :—Mentd. Hawkins v. Pring (1837), Donnellys, 

223; Hodgson v. Hooper (1860), 3 Kh. & 1. 149. 

1856. ‘‘ All goods & chattels ’’—-Whether ad- 
vowson will pass.|—R. v. FANE (1589), 4 Leon. 107 ; 
74 Hh. HR. 761. 

Annotations :—Refd. Rennell v. Lincoln Bp. (1825), 3 Bing. 

223; Rennell v. Lincoln Bp. (1827), 9 Dow. & Ry. K. B 


810: Mirehouse v. Renneli (1833), 1 Cl & Fin. 427. 
Mentd. Rt. v. Munden (1719), 1 Stra. 199. 


1857. ‘* All other estates & effects ’’—Whether 
contingent interest will pass.|-—A testatrix gave 
the interest of the residue to her brother during 





| his life, &, after his death, she gave the residue to 


her cxors., in trust for four persons by name, & 
the survivors & survivor of them, to be paid to 
them respectively when they should attain twenty- 
one, with interest in the meantime. During the 
lifetime of the testatrix’s brother, one of the two 


lands, etc., belonging, used, occupied, & enjoyed, | survivors assigned all her furniture, plate, cte. 
Bing yed, Bb ’ 


PART III. SECT. 10, SUB-SECT. 2.— 
A. railway co., 
1846 i. Restricted to what grantor had 


owner of Jand by deed conveyed to a | 
**the gravel situate & 
being on & comprised within a certain 


1848ii. -——- -—.]) -Thewordsof an 
agreement providing for the convey- 
ance of u fee simple & absolute title 
must control such 


power to ygrant—At date of grant.j—IiIn 
ojectinent it. appeared that C. died in 
13851, intestate, seised of an unexpired 
term of years in the land, & leaving 
an only son, M., who remained in 
possession, & on his death, in 1857, 
dovised it to his uncle, J. D., for life, 
& then to tho pltf., tho testator’s 
child. M. D., another unelo of the 
testator, was appointed exor. He 
Saw D. in possession after M.’s 
death, & was himself living on the 
place, but in 1858, he, as exor., con- 
veyed tho term to one F.; & after- 
wards, in 1860, J. D. administered to 
C.’s estate, & as such administrator 
assigned his interest ulso to F., under 
whom deft. claimed. The ect. being 
left to draw the same inferences as a 
jury, & the deft.’s claim appearing to 
be dishonest :-—Jleld : pltf. must suc- 
ceed; that on the doath of C., her 
only child, M., remnaining in possession, 
because entitled, so that J. D.’s deed 
as administrator conveyed nothing.— 
TRATION tv. LEAMY (1861), 21 U. CG. R. 
216.—CAN. 

1846 ii. —— ——.]— MILLER vt. 
WILEY (1867), 17 C. P. 368.— CAN. 

1846 iii. .]——The convey- 
ance by an heir-at-law of real ostate 
which had been already granted by his 
fathor during his lifetime is an absolute 
nullity.—-POWELL v. WATTERS (1897), 
288. Cc. R. 133.—-CAN. 

1856 the 


1846 iv. -jJ—In 














part ”’ of the land, with the right. of 
way for a railway track & the free & 
unobstructed use thereof, & covenanted 
for quiet possession of the gravel & 
other the premises conveyed. Subse- 
quently the co. removed all the gravel 
which was on the land at the date of 
the decd :—Held: gravel deposited 
oh the land after the date of the deed, 
owing to the action of the waters of 
the lake, did not pass by the convey- 
ance.—MANN v?. GRAND 'TRUNK Ry. Co. 
(1900), $2 O. KR. 2403; on appeal, 10 
d,. Ki. 487.—CAN, 








1846 v. -}-—Pitf. having no 
title to the lot in dispute, an agreement 
nade by him for the division of the lot 
was ineffective to pass tithe.—OGILVIE 
v. GRANT (1906), 41 N.S. RR. 1.— CAN. 


1846 vi. ——— -——-.]}—GILPIN 1. 
MARTIN (1869), 7 Macph. (Ct. of Sess.) 
8073 41 Sc. Jur. 430.—SCOT. 


1848 i. Following precise description 
—Conveys no other property.j—Whero 
in &@ conveyance made in pursuance of 
Short Forms of Conveyances Act, 
1877, & parcel of land is accurately 
described by metes & bounds, 
general words of s. 4 of that Act will 
not pass lands with buildings thereon 
not embraced in the specific description, 
merely because the buildings were 
previously used, occupied, & enjoyed 
with the property spe fieall 


the | 


y described | 
by metes & bounds.—HILL v. Broap- | 


! 
| 
| 
| 
| 
| 
| 
| 
| 
| 
! 
| 


| 
| 
| 
| 


e. 
H 36.---IR. 


vague words as 
‘* interest ’? us used in the schedule.— 
BLACKADER tv. HART (1917), S51 N.S. BR. 


| 449.---CAN 


ad. Ilead-denomination includes sub- 
denomination.|-—-The conveyance of 
the head denomination will carry the 
sub-denumination, uniess where the 
sub-devnomination is excluded.-—ALEX- 
ANDER tv. CROSBIE (1835), 1 L. & UG. 
temp. Sugd. 145.—I1R 
.} Re K Nox (1857), 67. Ch. R. 





f. ** All &> Singular ’’ —Conveys all 
rights of each af several grantors.)] — 
Three grantors, & each of them,by deed, 
granted, ete., released, etc., to the pItf. 
three severa) plots of ground, with ** all & 
singular... ways, paths & passages ”’: 
—Held: the release in the deed was a 
release by each grantor of his rights of 
way over the plots conveyed by his 


' co-grantors.—- BURKE rt. BLAKE (1861), 


13.1. C. L. R. 390.—IR. 


g. * Town.” }—" Town®’ ordinarily 
means a larger collection of houses 
“than a village; but with every 
town there is commonly attached to 
be held some smal! portion of land, 
& which, properly speaking, is a part 
of a town, & may pass by a grant or 
demise under that name, that is, if it 
be shown to.be incorporated with & 
forming part of the town.’—W4aATER- 
PARK vt. FENNELL (1855), 51. C. L. R. 
120, 127, 128.—IR. 
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& all other the estate & effects, of or to which she 

was then possessed or entitled, to trustces, upon 

trust for her creditors :—Held: this assignment 

did not pass her contingent interest in the testa- 

trix’s residuary estate——PorPE v. WHITCOMBE 

(1827), 3 Russ. 124; 6 L. J. O. S. Ch. 58; 38 

K. R. 522, L. O. 

Annotations :—Folld. Re Wright’s Trusts (1852), 15 Beav. 
367. Consd. Ivison v. Gassiot (1853), 3 De G. M. & G. 
958. Mentd. Ranelagh v. Ranelagh (1834), 2 My. & K. 
441; Wordsworth v. Wood (1847), 1 H. L. Cas. 129. 
1858. _——.]--A. assigned ‘‘all his ready 

money, securities for money,” etc., ‘‘ & all other 

his personal estate & effects whatsoever or whereso- 
ever of or belonging, or due or owing to him ” :— 

Held: the general words passed only property 

ejusdem generis with that specified, & they did not 

convey a contingent reversionary interest in a 

legacy.—Re Wiusaur’s Trusts (1852), 15 Beay. 

367; 18 L. T. O. S. 268; 51 EB. R. 580. 

1859. Personal estate & effects—Whether lease- 
holds will pass.]—V., the lessee of a mill & 
premises at a rack-rent, being in insolvent circum- 
stances, executed an assignment, whereby, after 
reciting his insolvency, & that he had agreed to 
assign “‘ all his debts, personal estate, & effects of 
every description, to ©. & B., in trust for the 
benefit of his creditors,” he conveyed & assigned 
to the said C. & B. all & singular the stock in 
trade, implements & utensils in trade, corn, grain, 
hay, horses, carts, & carriages, crops of every kind, 
as well severed as not, & personal estate what- 
soever of him the said V., in, upon, or about the 
said mill & premises now in his use or occupation, 
or clsewhere, etc., except the wearing apparel of 
himself & family; & also all debts, securities, 
writings, ete., & all other the personal estate & 
effects of him the said V., whatsoever & where- 
soever, or In or to which he is anywise interested 
or entitled : habendum, in trust. out of the proceeds, 
first, to pay the costs of the assignment, cte. ; 
secondly, to pay the rent due & in arrear for the 
said mill & premises, or accruing due until & at & 
up to Apr. 6, then next; &, thirdly, to distribute 
the residue for the benefit of his creditors :—/Held : 
the words of the assignment were large enough to 
comprehend the lease of the mill, & the jury 
having found that the assignees had accepted the 
lease, it passed to them under the assignment.-— 
RINGER 1. CANN (1838), 3M. & W. 343; 1 Worn & 
ae Ti. J. Ex. 108; 2 Jur. 256; 150 BK. QR. 

De 


Annotations :—Distd.. Harrison +. 
Cc. 2B 











Blackburn (1861), 17 


» 2B. N.S. 678. Consd. Jenner v, Jenner (1866), L. Re 1 
Kq. 361, Refd. Doc d. Farmer v. Howe (1840), 9 L. J. Q. 1. 
352. Mentd. West 1. Steward (1815), 14 M. & W. 47; 


Spitzer v. Chalifers (1863), 14 C. B. N.S. 686. 

1860. i—F., the lessee of a dwelling- 
house & premises, made an assignment to trustees 
for. the benefit of his creditors, in which, after 
reciting that. he was desirous of satisfying them, 
‘‘as far as his effects. goods, & chattels would 
extend,” he assigned to thein ‘all his stock & 
stocks, crop & crops of corn, ctc., & household 
furniture, etc., in & about the farm, lands, & 
premises occupied by him, the said F., in the parish 
of M. or elsewhere ; & also all debts & securities, 
goods, chattels, credits, & effects whatsoever & 
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PART IJI. SECT. 10, SUB-SECT. 2.— 

Cc. wise 
h. Ihat is appurtenant to land—- | 1834, 
Whether unprofitable lund.}]--A., by a 
leare in 1672, demised to B., lands 
of M., containing profitable land, & 
unprofitable land. In 1706, A. con- 
veyed to C., the ancestor of the lessor 
of pitf. the town & lands of M., con- 
taining the profitable land, & all 
appurtenances, whatsoever, to the 


POssHessiOD was, 


with & appertain 
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lands & premises, belonging or in any- 
(Aika es ad in fee-simple. 

eft., heir of the assignee of the 
Jease of 1672, was in the possession of 
certain land, which he cla 
by virtue of the lease of 1672. 
surplus quantity of land in deft.’s 
at the time of the 
execution of the deed of 1706, used 
to the lands of M.: 
—~Held: the surplus quantity passed 


wheresoever, of him, the said F.; with a covenant, 
that it should be lawful for the trustees to enter 
upon the house, farm, & premises occupied by him, 
the said F. in M. aforesaid or elsewhere, where 
the said goods, chattels, & effects might be found, 
& to take away, sell, & dispose thereof’ :—Held: 
under these words, F.’s term in dwelling-house & 
premises passed to the trustees.—Dok d. FARMER 
v. Howe (1840), 9 lL. J. Q. B. 352. 





1861. —— ~]—Stocks v. HAYLEY (1855), 
24 L. T. O. S. 256. 
1862. ——— Whether Interest in policy of in- 


surance will pass.|——A., being possessed of a policy 
of assurance on his own life, while the same is 
subsisting, assigns to B. & C. for the benefit of his 
creditors, in the words stated in full below, all his 
goods, etc., & all his estate & effects, etc., together 
with all writings :—Held: the words used passed 
the entire interest in the policy to B. & C., the 
equitable interest passing by the general words, & 
the decd & legal interest by the grant of the 
writings. —WATSON v. MCLEAN (1858), HK. B. & EH. 
79; 6W.R. 7213; 120 BE. R. 486, Wx. Ch. 

1863. ‘‘ Other effects & things thereto belonging 
set forth in schedule ’’--Whether articles used with 
things mentioned in schedule will pass.]--—By an 
assignment of looms on certain premises, & ‘“* other 
effects & things thereto belonging more par- 
ticularly set. forth in the schedule,” articles used 
therewith, they having been upon the premises, 
would pass, although the looms only were men- 
tioned in the schedule.—CortT v. SaGAr (1858), 
311. & N. 8703; 27 UL. J. Wx. 378; 31 L. T. O. 8. 
170; 157 KK. R. 513. 

1864. ‘ Other goods, chattels & effects in, upon or 
belonging to the said messuage or its appurte- 
nances ’’-—Whether horses, carriages, harness, etc., in 
stables will pass.|—-ANDERSON v. ANDERSON, No. 
893, ante. 


C. Words Conveying Appurlenances. 
See, now, Conveyancing Act, 1881 (c. 41), s. 6. 
1865. Land cannot be appurtenant to land.|— 
{lint vo. GRANGE, No. 576, ante. 








1866. |\—ANON. (1565), Owen, 31; 74 
i. RR. 878. 
1867. ——.]— II is settled by the earliest autho- 


rity, repeated without contradiction to the latest, 

that land cannot be appurtenant to land, & the 

word appurtenances only includes incorporeal 
hereditaments such as rights of way, ctc., but does 
not include additional land.—LIisren v. PICKFORD 

(1865), 34 Beav. 576; 6 New Rep. 243; 34 

].. J. Ch. 582; 12 L. T. 587; 1) Jur. N.S. 649; 

13 W. R. 827; 55 EB. WR. 757. 

Annotations -—Retd. Cuthbert ov. Robinson (1852), 5h 
L. J. Ch. 238. Mentd. Churcher v. Martin (1880), 42 
Ch. D. 312; Kast Stonchouse U. C. v. Willoughby, [1902] 
2K. B. 318. 

1868. ——.]-—The word appurtenances does not 
properly in a deed include land where the principal 
subject of gift is land or a messuage..—-CUTHBERT 
v. RoBinson (1882), 51 L. J. Ch. 238; 46 L. T. 
57; 30 W. R. 366. 

1869. What is appurtenant to house or messuage 
—Curtilage & garden.|—A grant of a messuage, 
with the appurtenances, passes only what Is parcel 


a a en, 





ging 0 to C. by virtue of the deed of 1706,—- 
Atala NANGLE (1839), 1 Craw. & D. 
231.— e 


n 


Not right to uae stream for 
currying logs.}—-A deed by which a 
grantor conveys land, ‘* together with 
the saw-mill thereon, with all & singu- 
lar the privileges & appurtenances 
belonging thereto; together with the 
mill-pond, mill-dam, & any_ other 
privilege connected with, or belonging 





ed to hold 
The 
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saa property conveyed: Sub-sect. 2, C. 


of the house, viz. the buildings, curtilage & gardens. 
—BETTISWORTH’S CASE, HAYWARD v. BETTIS- 

WORTH (1580), 2 Co. Rep. 31-b; 76 E. R. 482; sub 
Hl HEYWARD v. BETTESWORTH, Moore, K. B. 
Annotatvona :—Refd. Hewson v. South Western Ry. (1860), 


2L.T. 369. Mentd. King v. Melling (1672), 1 Vent. 225; 
Ashley v. Branwood (1734), Kel. W. 2601. 


1870. Orchard, yard, curtilage & gardens.| 
—AIt is all one in case of a copyhold & freehold & 
screen 7 should pass but the house, with the 
orchards, yards, & curtilage & garden, by these 
words cum pertinentiis (per Cur.).—SMITHSON v. 
OaGE (1619), Cro. Jac. 526; 79 EH. R. 450. 

1871. ——— Adjoining house.]|—The grant of a 
house cum appertinentiis will not pass an adjoining 
building not accounted parcel of the house.— 
BRYAN v. WETHERHEAD (1625), Cro. Car. 17; 
79 E. R. 620. 

1872. Severed room.]|—The demise of a 
messuage with all rooms & chambers thereto 
belonging & appertaining, will not comprehend a 
room, which had once formed part of the messuage, 
but which had been separated from it by means of 
a wooden partition, & had not been occupied 
with it for many years previous to the demise.— 
KERSLAKE v. WHITE (1819), 2 Stark. 508, N. P. 
Annotation :—Refd. Martyr v. Lawrence (1861), 2 De G. J. 


& Sm. 261. 

1873. Adjoining stable.]|—Stables will not 
pass to the lessee if mentioned only in the general 
words of the lease, & omitted in the parcels.— 
MAITLAND v. MACKINNON (1862), 1 H. & C. 607; 
1 New Rep. 103; 32 L. J. x. 49; 7 L. T. 427; 
9 Jur. N.S. 255; 11 W. R. 237; 168 BE. R. 1026. 
Ay nouition :-~Refd. Griffiths v. Per -on (1863), 1 New Rep. 


1874. Adjoining meadows.]|——On an agree- 
ment for a lease of a furnished house & premises, 
with gardens, pleasure grounds, coach house, & 
stabling thereto belonging:—Held: by these 
words a meadow adjoining the said premises did 
not: pass to the lessees.—MINTON v. GEIGER (1873), 
28 L. T. 449. 

1875. Whether appurtenant to mill—Kiln.|— 
ARCHER v. BENNET (1664), 1 Sid. 2113 1 Lev. 131; 
1 Keb. 736; 82 EB. R. 1062. 

Annotations :-—Reid. Woe a. Lempricre v. Martin (1777), 

- Wim. 13]. 1148; Hinchliffe rv. Kinnoul (1838), 5 Bing. 
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DEEDS AND OTHER INSTRUMENTS. 


1876. Whether appurtenant to farm—Allotmen 
in lieu of commons.|—When upon the inclosure 
of waste lands under Inclosure Act, 1845 (c. 118) 
the rights of common over them have been extin- 
guished, the allotments awarded in lieu of rights 
of common are not to be deemed parts of the lands 
to which the rights of common were annexed. 
but are to be deemed to have been granted to the 
owner of those lands; & a lease of land, to whick 
rights of common were formerly attached, wil. 
not, after they have been extinguished by ar 
inclosure of the waste lands, pass by genera 
words the right to the possession of the allotment. 
—WILLIAMS v. Pui.uips (1881), 8 Q. B. D. 437: 
a L. J. Q. B. 102; 46 L. T. 184; 30 W. R. 354. 

. A. 

Common appurtenant.|—-See Commons, Vol. XI. 
pp. 8-11, Nos. 41-93. 

In transfer or mortgage of ship.|——Sce SHIPPING 
& NAVIGATION. 

Easements appurtenant to dominant tenement.|— 
See EASEMENTS & PROFITS A PRENDRE. 


D. Words qualifying Extent of Property granted or 
demised. 


1877. ‘‘More or less ’’—Must be construe 
reasonably.|—Day v. FYNN (1601), Owen, 133; 
74 BH. R. 954. 

1878. ——— ——.]—ANON. (1609), Yelv. 166; 
80 E. R. 111. 

1879. -]|—When land is described in 
conveyances, it is often mentioned as containing 
so many acres & roods, ‘‘ be the same more or 
less,’ but it is always understood in those cases 
that the excess bears a very small proportion to 
the amount named (LITTLEDALE, J.).—CROSS v. 
Eauin (1831), 2 B. & Ad. 106; 9L. J.0.8. K. B. 


145; 109 EK. R. 1083. 
Annotations :—Mentd. Gwillim v. Danicll (1835), 1 Gale, 
143; Maxwell v. Deare (1854), 23 L. ‘Tl. 0.8. 1. 


1880. Property demised corresponding with 
abuttals—Small excess over measurement.|—-On a 
demise of a piece of ground on which a tenant has 
built, if it corresponds with the abuttals, though 
not with the measured distance as stated in the 
lease & the lessor sees the building going on with- 
out objecting to it, he shall not afterwards be 
allowed to claim the overplus above the measured 
distance, on the footing of an encroachment. 

The words ‘‘ more or less’”’ in the lease being 














eae cee 





on eee 





to, the premises,’? does not convey a 
Night to use a stream flowing through 
the grantor’s land, for the purpose of 
taking logs to & from the mill, though 
the grantor had used tho stream for 
‘that purpose previous to the deed.— 
ata v. PECK (1838), Ber. 318. — 


k. Not a_eroad.j— SHUTSTLE- 
WORTH v. Suaw (184), 6 U. C. R. 517, 
639.—CAN. * 

1. AMitl machinery.)---Mill ma- 
chinery may pass under the description 
of land in a deed.-—WINFIELD . v. 
Fownre (1887), 14 O. RN. 102.—CAN. 

m. What is appurtenant to house or 
measuage.}--A. purchased from B. a 
**cottage & lot on the north-east 
oorner of G. & J. strects, in T.,’’ the 
conveyance for which was prepared 
by Kk. under Short Forms of Convey- 
ances Act, describ the premises by 
metes & bounds, These premises & a 
small additional portion of land were 
ocoupied by L., as tenant of B., & at 
the extreme limit thereof was a water- 
closet, which at the time of the con- 
veyance to A. was used with the 
premises :—Held: the water-closet 
passed as appurtenant to the cottage, 
although distant nearly two foet from 
the extreme limit of the land conveyed 








|; to A., & although B. swore that hie had 


never intended to convey any interest 
therein to A.—KERR vv. COGHILL 
(1877), 25 Gr. 179.—-CAN. 

n. Door leading to another 
house.J—Where deft. leased a “ shop & 
preinises ” to pltf., having two doors 
ubutting on two different streets, deft. 
claimed a common right of way to & 
from the premises through a third 
door which specially led to a dwelling 
house, portion of the same premises & 
occupied by another tonant of deft. 
Theo lease was silent on what the appur- 
tenances to the shop & premises were. 
Deft. refused pltf. the right to use the 
said door :—Held: the third door or 
pene was appurtenant to the dwell- 
ng house only & not to the “shop & 
premises.’-—KEOUGH t. THORBURN 
(1892), 7 Nild. L. R. 662.—NFLD. 

0. Lease—Intention of parties to be 
carried out.J—The term ‘ appurte- 
nances,’’ when used in a lease, is fexible, 
& niust be interpreted so as to carry 
out the intention of the parties.— 
DOBBYN v. SOMERS (1860),131,C. LR. 
293; 13 Ir. Jur. 57.—IR. 


PART III. SECT. ao; SUB-SEOCT. 2.— 
1877 i. ‘‘ More or less.’"}—CaIn vv. 


A 





JUNKIN (1884), 13 A. I. 528.—CAN. 


1880 i. Property demtsed corre- 
sponding with abuttals—Smali ercess 
over measurement.|—A deed described 
a lot, after giving metes & bounds, as 
containing by estimation 200 acres, 
moro or less. It proved to contain 
only 162 acres :—/feld: the descrip - 
tion in the deed precluded deft. from 
recovering for any deficiency in the 
number of acres, no fraud being alleged. 
—BROWN v. BANKS (18389), 21 N.S. KR. 
388.—CAN. 


1880 ii. 
agreement for thesale of land, the land 
was described as ‘‘the premises situate 
onthe north sido of R. street in the city 
of T. & known as No. 250, R. street, 
having a frontage on Rh. strpet of 36 ft., 
more or less, by a depth of 110 ft., 
more or less to a lane.’’ In fact, the 
depth was 98 ft. 6 ins. Deft. had 
acted in good faith. The purchase 

rice was a bulk sum, not arrived at 

y an estimate of the value of the 
property at a price per ft. :—Held: 
the words ‘‘ more or less ’’ added to 
the statement of the depth controlled 
that statement & as the deficiency was 
not so great as to raise a presumption 
of fraud or mistake, pltfs, were not 





-J}—In an 





et 





Part II].—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


indeterminate, & the space covered, in fact, corre- 
sponding with the abuttals, the tenant had a fair 
title to insist that it was meant that so much should 
pass by the demise (LoRD KENYON, C.J.).— NEALE 
d. LEROUX v. PARKIN (1794), 1 Esp. 228, N. P. 

1881. Deed to lead uses.|—In a deed to 
lead the uses, the lands were described as 100 acres, 
more or less. A recovery was suffered for 110. 
The ct. admitted it to be amended by increasing 
it to 120, as it would not augment such lands 
beyond the terms of the deed.—GWwyNNE v. 
HEATHCOTE (1818), 2 Moore, C. P. 163. 
Annotation :—Consd. Adams v. Kinderly 

L.J.0.8S.C. P.17. 

1882. ——— Strip of land between highway & 
enclosed land conveyed.|—-SIMPsON v. DENDyY, No. 
1420, ante. 

1883. ‘* Or thereabouts ’’°—Must be construed 
reasonably.|—The owners of land agreed to demise 
to A. the minerals under it to the west of a certain 
fault supposed to run through the land in the 
direction of a line drawn on a certain plan, the 
quantity of the land being described as supposed 
to be cighty-three acres or thereabouts. The 
owners made a similar agreement with B. as to 
the minerals under the land to the east of the fault, 
supposed to contain ninety-cight acres or there- 
abouts. The fault was afterwards found to run 
so as to leave on the west eight acres only. Ona 
bill filed by B. to restrain A. from working coal 
to the east of the fault :—Held: the ct. would 
not in a suit by B. for specific performances against 
the owners have decreed a demise of all the mincrals 
to the east of the fault, & he could not be deemed 
in constructive possession, so as to maintain his 
suit against A. 

It was said in argument that both the contracting 
parties knew there was uncertainty as to the 
extent of what was to be demised. No doubt that 
is true. But the amount of that uncertainty is 
indicated, so far as such a matter can be indicated, 
by the language used. ‘The fault is said to be 
‘‘ supposed to run in the direction shown by the 
line on the plan.” The exact quantity cut off 
to the east of the line is said to be ‘‘ supposed to 
be ninety-eight acres or thereabouts.” It is 
impossible in such a case to define with accuracy 
what latitude can be allowed as to the quantity to 
be demised—how much in enforcing the agreement 
the ct. would compel the lessor to allow beyond 
ninety-cight acres if the line of the fault should be 
proved to run to the west of the line shown on the 
plan. It is impossible, on such a subject, to lay 
down any general abstract rule, & if the deviation 
had been such as to include 108 acres, or even J 18 
acres, instead of 98 acres to the east of the line, it 
would have been open to fair argument that the 
excess might be covered by the vague words ‘“' or 
thereabouts.”’ It is certain that neither party 
contemplated such an addition to the nincty-eight 
acres as plitf. is now contending for. The lessor 
had already agreed to demise to the deft. S. 
all the mine to the west of the fault descrihed 
as supposed to be eighty-three acres or there- 





(1826), 5 


entitled to compensation for the 
deficiency.— WILSON LUMBER CoO. v. 
rt aia (1910), 22 O. L. BR. 452.— 


p. Cannot control description by 
metes & bounds.)—Appcts. cluimed 
the land by virtue of a grant to their 
predecessors in title. the grant, 
which was one of 640 acres ‘‘ be the 
same more or less’ the land was 
described as commencing at E. a fixed 

oint, & bounaed on the west by a | eatt 

e south 80 chains to D., also a fixed 
point, The line from EK. to D. was in 





reality 109 chains, & taking E. to D. | 
as the western boundary the land con- 

tained about 1000, acres :—He 
ct., without sending the issue to be 
tried by a jury, co 
description of the length of line & | 
quantity of land was falsa demonstratio, | 
& the western boundary was from £. , 
to D.— BANK OF AUSTRALASIA v, A.-G. | 
(1894), 15 N. 8S. W. L. It. 256.—~AUS. | 
q. “ Approrimately '’-- Words _ of | 
mate-—-No warranty implied.}-—The 

words ** approximatel 
were merely words of estimate or ex- 
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abouts. This was known to pltf., & when pltf. 
entered into this agreement, it could not have 
been in the contemplation of cither party that 
under such loose & vague words as “or there- 
abouts” it could have been intended to oblige 
deft. to. accept eight acres instead of eighty-three 
acres; & I see no reason why the same principles 
which would guide the ct. in construing words of 
this sort in an agreement for sale or demise of the 
surface, should not be acted on when we are 
dealing with minerals, though, no doubt, there is 
in such subjects more difficulty in fixing a boundary 
(LORD CRANWORTH, L.C.).—DAvViIs v. SHEPHERD 
(1866), 1 Ch. App. 410; 85 L. J. Ch. 581; 15 
L. T. 122, L. CO. & L. JJ. 

Annotation :—Retd. Low Moor Co. v. Stanley Coal Co. 

(1875), 33 L. T. 436. 

1884, ——- .j—In the conveyance to a 
purchaser the land sold was described as two 
parcels, each defined in the most particular manner 

y metes & bounds, & other details, & cach ‘‘ as 
containing by estimation one & a half acres or 
thercabouts.” Subsequently to the conveyance 
the lands were measured & the two parcels together 
amounted to only 2a. lr. 12p.:—Held: this 
misdescription as to quantity did not amount to 
a breach of any warranty so as to entitle a pur- 
chaser to maintain an action for damages against 
the vendor. 

It is a question of fact whether the parcels have 
or have not, in truth & in fact, been estimated to 
contain the quantity stated or thcreabouts, the 
answer to which will mainly depend on whether 
the error is so small as to lead to the assumption 
that it might have been so estimated, or so great 
as to make the estimate an irrational or impossible 
one.— JOLIFFR v. BAKER (1883), 11 Q. B. D. 255 ; 
48 L. I. 9663 47 J. P. 6783; sub nom. JOLLIFFE 
v. BAKER, 52 L. J. Q. B. 609 3 32 W. RB. 59. 
Annotations :—Refd. Nash v. Woodcrson (1884), 52h. I. 

49; Saunders v. Cockrill (1902), &7 L. I’. 30. Mentd. 

Palmer v. Jobngon (1884), 13 Q. B.D, 351. 

1885. *‘ Or thereabouts be the same more or 
less Proviso for allowance to be made—No 
compensation payable for small surplus.| Vendors 
agreed to sell a parcel of land ‘‘ containing forty 
acres or thereabouts, be the same more or less, 
delineated in the plan hercunto annexed, & therein 
edged pink ” for £9,000. ‘The agreement provided 
for the purchaser taking partial conveyances from 
time to time at prices fixed with reference to 
quantity, & also that “ if any mistake or omission 
be made in the description of the property the 
same shall not vitiate or annul the sale, but a 
compensation or an allowance shall be made ”’ 
as therein provided. The purchaser had taken 
conveyances of part of the land, but the vendors, 
having discovered that the acreage was 41 acres, 
1 rood, 10 perches, instead of 40 acres, refused to 
convey the residue without compensation being 
made for the excess of 1 acre, 1 rood, 10 perches :— 
Held: the vendors were not entitled to any com- 
pensation, & must convey the residue on payment 
of the balance of the purchase-moncy.-—ORANGE 
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pectution & contained no warranty a8 
to the exact number of men.-—H. v. 


ld: the Roy (1919), 19 Hxeh. C. KR. 365. —CAN. 


r. ** About -— Sliyht variation per- 
mitted.}—Tho word ‘* about,’’ as used 
in @ contract can have no other 
meaning than ‘* approximately,” 
which, while it might permit of a aligh 
variation, could not be satisfied other- 
wise thau by a substantial perform- 
ance of the contract.—J. F. GERRITY 
Go. ». BRAUG (1919), 52 N. S. RH. 286 ; 
50 dD. L. R, 284.-—CAN, 
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Sect. 10.—The property conveyed: Sub-sect. 2, D. 
& E.; sub-secis. 3, 4,5 & 6, A.) 

TO WRIGHT (1885), 54 L. J. Ch. 590; sub nom. 
Re ORANGE & WRIGHT'S ContTRACT, 52 L. T. 606. 

Qualifying words in charterparties & bills of 
lading.|—See SHIPPING & NAVIGATION. 

Qualifying words in contracts for sale of goods.]— 
See SALE OF GoobDs. 

Qualifying words in terms of measurement.]— 
See WEeIcHTS & MEASURES. 


E. Words Granting or Conveying Easements. 
See EASEMENTS & Proritrs A PRENDRE. 


Sub-srectr. 3.—PARTICULAR WORDS. 

See, generally, Worps & PHRASES. 

Words of grant.|-—See Sane oF LAND; ReEat. 
Property & CHATTELS REAL. 

Words of demise.|—See LANDLORD & TENANT ; 
BOUNDARIES, FENcES & PARTY WALLS, Vol. VII., 
pp. 263, 264, Nos. 6-8. 

In grants of fisheries.|—-Sec FisHEntiss. 

In grants of waters.|—Sece WATERS & WATER- 
COURSES. 

Words under Lands Clauses Consolidation Act, 
1845 (c. 18).|—See COMPULSORY PURCHASE OF 
LAND & COMPENSATION, Vol. XI., pp. 179-182, 
Nos. 564-610. 

In contracts for sale of goods.|—-Sce SALE oF 
Goons. 


; SUB-SECT. 4.—CROWN ORANTS. 


See CONSTITUTIONAL Law, Vol. XI., pp. 568-572, 
Nos. 675, 726. 


————w: 


Sun-sect. 5.—Gnrants, LEASES, ETC., OF TREES. 


ti AGRICULTURE, Vol. II., pp. 91-06, Nos. 742- 
770. 


ee 


SuB-SECT. 6.-—~ICXCEPTIONS AND RESERVATIONS. 
A. In General. 


1886. Exception & reservation distinguished.]--- 
CARDIGAN (HARL) v. ARMITAGE, No. 10602, ante. 


PART III. SECT. 10, SUB-SECT. 6.— | before. 
A. mnust coneur : 
1886 i. Evceplion &: reservation dis. | Words: 


| 
| 
| 
| 
| 
| 


In a reservation four things 
(1) if must be by apt 
(2) it must be of some other 


DEEDS AND OTHER INSTRUMENTS. 


1887. .]—In Sheppard’s Touchstone, p. 80. 
‘‘ A reservation is a clause of a deed whereby the 
feoffor, donor, lessor, grantor, etc., doth reserve 
some new thing to himself out of that which he 
grantcd before’’; & afterwards, ‘‘ This doth 
differ from an exception, which is ever of part of 
the thing granted, & of a thing in esse at the time ; 
but this is of a thing newly created or reserved out 
of a thing demised that was not in esse before ; 
so that this doth always reserve that which was 
not before, or abridge the tenure of that which 
was before. It must be of some other thing issuing, 
or coming out of the thing granted, & not a part 
of the thing itself, nor of something issuing out of 
another thing.”’ 

It may be said, however, that, if the person who 
creates the power uses the word ‘ reserving ”’ 
in such a way as to make an exception a reserva- 
tion, it must be so taken; but we think not 
necessarily. Powers in many respects are con- 
strued so very strictly, that they must be so 
throughout (DENMAN, O.J.).—DOoE d. DOUGLAS v. 
Lock (1835), 2 Ad. & EL. 705; 4 Nev. & M. K. B. 
807; 41. J. K.B.118; 111 E.R. 271. 

Annotations :— Refd. Wickham v. Hawker (1819), 7 M. & W. 
63; Durham & Sunderland Ry. v. Walker (1842), 2 Q. 13. 
0403 Doe d. Croft v. Tidbury (1854), 2 GC. L. RR. 38473 
Williams vr. Hayward (1859), 5 Jur. N.S. 1417; Proud v, 
Bates (1864), 6 New Rep. 92; Thellusson v. Liddard, 


{1900} 2 Ch. 635. Mentd. Doc d. Egremont ». Stephens 
(1844), 6 Q. B. 208; Loe d. Biddulph vr. Hole (1850), 


15 Q. B. 848. 
.|--It is to be observed that a right 





1888. 
of way cannot in strictness be made the subject 
either of exception or reservation. It is neither 
parcel of the thing granted, nor is it issuing out of 
the thing granted, the former being essential to 
an exception, & the latter to a reservation (TINDAL. 
C.J.).-—DURHAM & SUNDERLAND Ry. Co. v. 
WALKER (1842), 2 Q. B. 910; 3 Ry. & Can. Cas. 
36; 2 Gal. & Dav. 326; 114 H.R. 36k. 

Annotations :-—Refd. Midgley v. Richardson (1845), 14 M. & 
W. 595; Bowes v. Ruvensworth (1855), 15 C. B..512; 
Hamilton » Gruham (147)), L. R. 2 Se. & Div. 166. Mentd. 
Wallis v. Harrison (1842), 3 Ky. & Can. Cas. 63, n. 

1889. Construed against grantor.]--—-CARKDIGAN 
(WARL) v. ARMITAGE, No. 1062, ale. 

1890. What passes by grant-—Excepted by like 
words in exception.|—CARDIGAN (Arn) v. ARMI- 
TAGE, No. 1062, ante. 

1891. Exception includes all necessary things for 
obtaining what is excepted.}—CARDIGAN (KARL) v. 
ARMITAGE, No. 1062, ante. 

1892. —-—.|--By a deed dated in 1630, the 
grantor conveyed in fee farm, land in the manor 








to pitf£. ** subject to the right of R. G.’s 
vife & daughters to occupy the house 


tinguished.j-—In un action of trespass 
q.c.f. dofts. justified under a reservation 
or exception in w deed through which 
pitt. claimed title & in which the 
description of the property was followed 
by the words,”’ excepting & reserving 
a right of way or road allowance of two 
rods in width along the sonth side of 
said lot "°:-—Held: this was only a 
reservation of a right of way to the 
grantor & not an exception of the soil. 
—-WRIGHT v. JACKSON (L886), 10 O. R. 
470.——CAN. 


1886 ii. —-—.)—A roservation is of 
some right or protit derivable out. of 
the thing demised, & not parcel of the 
corpus of it, whereas an exception is 
of some portion of the thiug itself 
theretofore granted.—ODONNELL s*. 
RYAN (1854), 41.0. L. R. dd, 59.—IR. 

8. Reservation defined — Construction 
according tu inlention of parties.}] — 
A reservation is a clause in a decd 
whereby the feoffor, donor, lessor, 
grantor, etc. doth reserve sume new 
thing to himself, out of that he granted 


thing issuing or coming out of the thing 
granted, & not as part of the thing itself, 
nor of something issuing out of another 
thing ; (3) it must be of a thing where- 
unto the grantor may have resort to 
distrain ; (+) it must be made to one 
oC the grantors, & not to a stranger to 
the deed.—INCHIQUIN tv. BURNELL 
eee 3 Ridg. Parl. Rep. 418, 420.— 


t. What constitutes a good crcecption.] 
——h. G., being seized in fee, by an 
instrument purported to lIeuse to his 
duughters ‘* three acres, with the right 
of way to a well, including an orchard 
SX dwelling-honse, ufter the decease of 
his beloved wife, J. G.” to hold to his 
daughters for & during their lives, or 
the life of the survivor of them, at the 
yearly rent of twenty cents, if de- 
manded. Ten days afterwards he 
conveyed in fee to his son W. G. the 
land of which the three acres formed 
part, the son having actual notice of 
the agreement between his sisters & 
R. G. Subsequently W. G. conveyed 


| & three acres during the life of them 


en ema er ee RN 


or the survivor, & the right to & from 
the well,” & subject to a mortgage, 
which pitf. agreed to pay off. ‘To 
this deed pitf. was an executing party. 
Pitf., brought ejectinent against Lt. G.’s 
daughters for the three acres : —HHeld ; 
the words ** subject to,’’ ete., in the 
conveyauce to pltf., either operated us 
an exception or by reuson of the 
execution of the deed by pltf., as a 
regrant of the three acres to her vendor. 
— WILSON r. GILMER (1882), 46 U. C. R. 
545.—CAN. 


a. -+—lIn Oct. 1853,6D. con- 
veyed to his father & two sisters six 
acres of land for their lives or the life 
of the survivor. <A few days later he 
conveyed a block of land to M. in fee 
**saving & excepting ’’ thereont six 
acres for the life of the grantor’s father 
& sisters or that of the survivor, or 
until the marriage of the sisters, on 
the happening of respective events, 
the six acres to be & remain the pro- 
perty of M., his heirs & assigns under 
said deed. Three months later M, 





Part [IJ.—INTERPRETATION OF DEEDS AND Non-TESTAMENTARY INSTRUMENTS. 


of A., in the county of Northumberland, ‘‘ except- 
ing & reserved out of the grant all mines of coal 
within the fields & territories of A. aforesaid, to- 
gether with sufficient wayleave & stayleave to & 
from the said mines, with liberty of sinking & 
digging pit & pits,’ with a covenant by the grantees 
that they, their heirs & assigns, ‘‘ should give such 
accustomed recompense for digging & breaking 
the ground within A. aforesaid, in which any pits 
should thereafter happen to be sunk & wrought, 
as formerly had been usually given & allowed 
there in like cases ’’ :—Held: under the reservation 

of liberty of sinking pits, the right of erecting a 

steam engine, & other machinery necessary for 

draining them, were all proper accessaries, passed 
as incident thereto. 

Qu.: whether under this reservation of a 
‘* sufficient wayleave ”’ the coal owner had now a 
right to make a railway, for the purpose of carrying 
the coals from the mines for shipment, with cut- 
tings & embankments, & fenced in so as to exclude 
the owner of the soil. 

As the coals in all the scams are excepted & a 
right to dig pits for getting those coals reserved, 
all things that are ‘‘ depending on that right, 
& necessary for the obtaining it,’? are reserved 
also, according to the rule in Sheppard's Touch- 
stone, p. 100 (PARKE, B.).—DAND v. KINGSCOTE 
(1810), 6 M. & W. 174; 2 Ry. & Can. Cas. 27; 
9]. J. Ex. 2793 151 KH. RR. 370. 

Annotations :-— Consd. Newcomen v. Coulson (1877), 5 Ch. D. 
133. Refd. Bishop ». North (1843), 11 M. & W. : 
Pheysey v. Vicary (1847), 16 M. & W. 484; Sidebottom v 
Bostoek (1852), 16 Jur. 10133) Rogers v. Taylor (1857), 
1H. & N. 706; A.-G. v. Cambridge Conswners Gas Co. 

- 2823; Hamilton ». Graham (187)), 

. 166; Bidder v. North Staffordshire 

Q. B. D. 412; Fineh vw. G. W. Ky. (1879), 
5 lx. 2. 254; Welldon v. Butterley Co., [1920] 1 Ch. 180. 
1893. Must not except thing expressly granted.| 

—If{f a man demises a house & shops, excepting 

the shops, this is a void exception.---LLORNEBY v. 

CLIFTON (1567), 3 Dyer, 264 b; 1 And. 52; 73 


conveyed the block of Jand to I. in 
feo :—Held: Vt. under his deed & that 











(1872), I. Rh. 6 C. L. 181.—IR. 
e. What constitutes a good reserva- 


381 


a at 586 ; sub nom. HAVER v. CLIFTON, Ben. & D. 


Annotations :—Refd. Wilson v. Armourer (1670), T. Raym. 
ae ce ot) unos A 691), ‘Tae e Rep. 14 5 tate 
. Cooke 5), 2 Id. ym. ; Cooper v. ua 
(1889), 14 App. Cas. 286. r 


1894. -.|—An exception in a lease, which 
gocs to the whole thing demised is void.— DoRRELL 
v. COLLINS (1582), Cro. Eliz. 6; 78 B. R. 273. 
Annotations :—Refd. Stukeley v. Butler (1614), Hob. 168. 

Mentd. Knight v. Cole (1691), 1 Show. 150. 

1895. ——.]—-An exception in a deed of what 
has before been expressly granted is void.— 
KENSON v. READING (1591), Cro. Eliz. 244; 78 
EK. R. 499. 

1896. Exception from  exception.]—LEIGH  v. 
Suaw (1504), Cro. Eliz. 372; 78 E. R. 620; sub 
zom. LEIGH’S CASE, Owen, 20. 

1897. Exception cannot enlarge  grant.]—In 
general, a grant: which contains an exception may 
be construed as intended to pass all which is not 
within the exception. But an exception cannot 
be so construed, as to enlarge the terms of the 
grant itself.—SmMi1nEeTT v. BLyTue (1820), 1 B. & 
Ad. 509; 9 L. J.0O.S. K. B. 39; 109 EB. R. 876. 
Annotations :—Refd. Hornsey U. C. ». Hennell, (1902) 2 

K. B. 733 Chare v. Hart (1918), 88 L. J. K. B. 833. 

1898. Must be in person conveying legal estate.]—- 
DENISON v. HOLLIDAY, No. 690, ante. 

1899. Reservation binds assigns of grantor.]— 
W. by deed in 182], sold his leasehold interest 
in an opera house to ©. subject to a right of posses- 
sion by W. his exors., administrators & assigns, of 
a certain box therein during the continuance of 
the term. By a deed in 1823, all W.’s interest 
was assigned to a trustee for sale, for whom pltf. 
was afterwards substituted, for the bencfit of W.’s 
creditors. By a decree in 1829, at the suit of C. 
it was declared that the agreement of 1821 ought 
to be specifically performed, & that W. should 
procure a renewal of the terms. In 1845 the 
assignees of C., who had become bkpt. sold his 
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the reservation was not void but the 
decd might be construed as a covenant 


to his grantor had the reversion to the 
fee in the six acres after the life estate 
terminated.—Dobns v. McDONALD 
(1905), 36 &. C. R. 231.—CAN. 





b. -]—Dennise of the whole terri- 
tory or precinct of land commonly 
called A., containing, etc. ; the whole, 


cte., called LB., containing, ete.; the 
whule, ete., called C.; being in alt 
furty poles of land, suave & except two 
poles of G., situate in the manor of A.: 
—IJeld: the exception was good.-— 
MLiis v. LORD PRIMATE (1864), 16 
I. Ch. R. 181.-—-IR. 

in the 


Cc. -J—A demise was 
following words: ‘* All that part of 
the lands of G. marked in the map 
Nos. 10 & 11, & calJled the L. farm, 
containing 27 acres of green pasture & 
improvahle ground, & 13 acres of bog, 
reserving & excepting the 13 acres of 
bog’? :—JTeld: the words of grant 
ended with ‘* L. Farm ”’ the rest being 
merely words of description, & therc- 
fore, the exception was good, as being 
of a particular thing out of a gonerai.— 
MCCLEARY v. COCHRANE (1869), 18 
W. t. 262.—IR. 

d. .J—By a lease, purporting 
to demise a close containing 5 acres, 
at a yearly rent of £10, the lessor pur- 

orted to reserve 1 acre of the close for 

msclf, for such time as he might 
reyulre the same, for his own use, 
allowing to the lessee the sum of £2 
out. of the thereinbefore specified rent, 
as long as the lessor should hold the 
1 acre :—Held: theo clause could not 
be construed as an exception to the 
lessor of that acre, & his representatives 
were not entitled to its possession after 
his death.—MORONEY v. MACNAMARA 








tion.) -—Hi., by deed poll, in considcra- 
tion of natural love & affection & of 
5s., conveyed land to her daughter, Tt., 
in fee, adding after the habendum, 
** reserving, uovertheless, to my own 
uso, benefit, & behoof, the occupation, 
rents, issues, & profits of the said above 
granted premises for & during the term 
of my natural life ’? :—Qu.: whether 
the reservation was void, or whether 
only the reversion passed subject to 
the life estate.—SimMpson v7. HARTMAN 
(1868), 27 U. Cc. R. 460.—CAN. 


f, ——.}]-—Action for trespass to 
lands. Plea justifying under a clause 
in a lease of 1711, not under the seal 
of the lessee,” excepting & reserving 
from said demise all manner of royalties, 
& particularly the fishing, witb a path- 
way for the fishermen,” & averring 
that deft. exercised the right by the 
licenee of the party in whom the 
reversion on the lease had become 
vested :—Held: it being admitted 
that the reservation did not opcrate as 
a reservation of the bed & soil of tho 
river or of the pathway, such a right 
was the subject of grant, & was not the 
subject of reservation or exception, & 
that the clause was void as an excep- 
tion; &, not being under seal, could 
not operate as a grant.—CORCOR wv. 
PAYNE (1870), I. R. 4 C. L. 380.—IR. 


g. —— Reservation of life estate.|\— 
H. by deed poll, in consideration of 
natural love affection & of 58. con- 
veyed land to her danghter R., in fee, 
adding after the habendum : ‘* Reserv- 
ing, nevertheless, to my own use, 
benefit & behoof, the occupation, rents, 
issues, & profits of the ag en for 
the term of my natural life ’ :—feld : 


to stand seised of the reversion to the 
use of R., the Jife estate remaining in 
H.—HARTMAN v. FLEMING (1870), 30 
U. C. R. 2090.—CAN. 


h. J—A., the granteco of a Jot 
of land distinguished as lot No. 10 
deseribed by metes & bounds, nade a 
conveyance to L., reserving for him- 
solf the east half of tho lot during 
hip natural life, then after his decease 
the suid east hulf of the said lot 
reserved to revert & return to B., his 
heirs & assigns. MWabendum, the lot 
& parcel of land thereby granted, ete., 
or meant & intended so to be, & every 
part thereof, with the appurtenances, 
unto B., his heirs & assigns for ever. 
A. afterwards conveyed all his right, 
title & interest in lot No. 10 to pltf. :— 
Held: the exception in the deed to B, 
was not repugnant to granting part of 
the deed, & the east half of the lot was 
reserved 10 A.—HENNET v. MURDOCK 
Gee 20 N. B. OR. (P. & B.), 317.— 


1898 i. Alust be in person conveying 
legal estate.|—A., by indenture of lease 
demised sevcral denominations of land 
to B., reserving out of tho demise 
mines, minerals, & all other royalties. 
In the indenture was & covenant that 
it should be lawful for the lessor, his 
heirs & assigns, his & their servants, 
lubourers, etec., from time to time, to 
search for mines, ote. :—Held:; such 
reserved right in the lessor was one to 
be exercised by him, his heirs or 
assigns, by means of his own servants 
or labourers, & not one which he could 
delegate to a stranger not an owner of 
the cstate.—MOOoRE v. ORR (1855), 
8 I. C. lL RK. 347 ; 1l Ir. Jur. 61.—-IR, 


— ww oe 


Sect. 10.—The property conveyed: Sub-sect. 6, A. 
& B.; sub-sect. 7.) 


ae ERP AES CE IE, 


interest in the premises to deft. L. subject to certain 
covenants, which, as L. alleged, rendered it 
impossible, in the events which happened, to 
continue to W. or his representatives the enjoy- 
ment of the box in question. Pltf. claimed to be 
entitled to the box, or to a sum of money as an 
equivalent :—Held: deft. & all persons claiming 
under him were bound by the reservation.— 
HELLING v. LUMLEY (1858), 3 De G. & J. 498; 
28 L. J. Ch. 249; 33 L. T. O. S. 18; 23 J. P. 
356; 5 Jur. N. 8S. 301; 7 W. R. 152; 44 E.R. 
1858, L. JJ. 

Annolation :—Mentd. Willmott v. Barber (1880), 15 Ch. D. 


1900. Exception of unspecified part of grant— 
Right of grantor to elect part excepted.|—-J ENKINS 
v. GREEN, (No. 1), No. 1707, ante. 

1901. Depend on intention of parties.|—Every 
case of exception in a conveyance depends on its 
own circumstances, & the intention of the parties. 
—DBELL v. WILSON (1865), 2 Drew. & Sm. 395; 
G6 New Rep. 81; 34 L. J. Ch. 5723; 12 L. T. 529; 
11 Jur. N.S. 437; 183 W. R. 708; 62 E. R. 671; 
on appeal (1866), 1 Ch. App. 303, L. JJ. 

Annotations :-—Reftd. Cleveland v. Meyrick (1867), 37 L. J. Ch. 

125; Mid. Ry. v. Checkicy (1867), L. lt. 4 Eq. 19; Hext 
vw. Gib (1872), 7 Ch. App. 699; A.-G. 


: for Isle of Man v. 
Mylchreest (1879), 4 App. Cas. 294 


) Mid. Ky. ve. Haunch- 
wood Brick & ‘Tile Co. ( 


1882), 20 Oh. D. 652; A.-G. v. 
Welsh Granite Co. (1887), 35 W. Rh. 6173 Glasgow, Lord 


Provost & Magistrates v. Farie (1888), 13 App. Cas. 657 ; 
Mid. Ry. v. Robinson (1889), 15 App. Cas. 19; Greville 
v. He ay (1902), 87 L. W. 443. 


1802. Exception operates immediately.|—An 
exception is that by which the grantor excludes 
some part of that which he has already given, in 
order that it may not pass by the grant, but may 
be taken out of it & remain with himself. A valid 
exception operates immediatel,;, & the subject of 
it does not pass to the grantee (LORD WATSsON).— 
CooPER v. STUART (1889), 14 App. Cas. 286; 58 
L.J.P.0.93; 60 L. 1. 875; 5'T. L. lt. 387, P. CG. 


Annotations :—Refd. Savill v. Bethell, [1902] 2 Ch. 523; 
8S. k. Ry. «. Associated Portland Cement Manufacturers 

" (1900), Ltd., (1910) 1 Ch. 12. 
1903. Expressum facit cessare tacitum—Maxim 
inapplicable to general exception or reservation. |— 


Oe at nr ne ey 


1900 i. Hrception of unspecified purt 





agreement which 


rovided that the | 


DEEDS AND OTHER INSTRUMENTS. 


Where there is a general reservation or exception 
the right or powers implied in such reservation 
or exception shall not be restrained or abridged b 

affirmative words expressive of part of that whic 

is implied, because a general power which is 
incident or implied shall not be restrained by a 
particular power given by the grantor in the 
affirmative, which the grantee had before. In 
such a case the maxim ‘“‘ expressum facit cessare 
lacitum”’ does not apply, & the words giving the 
special power shall not restrain the general power, 
because they are in the affirmative only (LORD 
WESTBURY, C.).—GOOLD v. GREAT WESTERN 
DEEP CoAaL Co., GREAT WESTERN DEEP COAL 
Co. v. Gootp (1865), 2 De G. J. & Sm. 600; 6 
New Rep. 357; 13 L. T. 109; 29 J. P. 820; 11 
He N. 8. 865; 13 W. R. 1111; 46 E. BR. 508, 


Annotations :—-Refd. Proud v. Bates (1865), 18 L. T. 61. 
Mentd. Hayles v. Pease & Partners, [1899] 1 Ch. 567. 


.}—WSee Sect. 3, sub-sect. 20, ante. 





B. Particular Instances. 


In Crown grants.]—See CONSTITUTIONAL Law, 
Vol. XI., p. 572, Nos. 727, 728. 

1904. Exception of wood & underwood in lease— 
Whether soil passes.|—-ANON. (1536), 1 Dyer, 19 a; 
73 BE. R. 40. 

Annotations :—Refd. Whilster v. Paslow (1618), Cro. Jac. 
487; Cardigan v. Armituge (1823), 2 B. & ©. 197; Doe d. 
Douglas v. Lock (1835), 2 Ad. & Kl. 705. 

1905. Subsequent grant of trees to lessee. |— 
HARLAKENDEN’S COasE (1601), Gouldsb. 188; 
75 E. R. 1084. 

——.|—Sce AGRICULTURF, Vol. II., pp. 75, 76, 
81, 94-08, Nos. 541, 544, 618, 742-751, 753-755, 
766-769, 773-790. 

In grants of copyholds.|—-See CopyHOLpDs, Vol. 
XIII., pp. 15, 16, Nos. 72-79. 

Of mines & minerals.|—-See Min»s, MINERALS, 
& QUARRIES. 

Of easements & profits & prendre.|—-See EASE- 
MENTS & PROFITS A PRENDRE. 

Of sporting rights.]—See KaAsEMENTS & PROFITS 
A PRENDRE; GAME. 

On assignment of patents.|—-See Patents & IN- 
VENTIONS. 








use under the grant.—LrEeBbia’s EKx- 


of grant—Right af grantor to elcct purt 
excepted, }— Deft. conveyed to his son J. 
the east half of a lot, “ reeerving 
from the operation of these prosents 
unto the parties of the tirst & second 

arts, tho latter being deft.’s wife, during 
heir joint lives, etc., one acre of the 
lot hereby couvoyed, the same acre to 
be taken in any part of the lands hereby 
conveyod, where the parties of the 
first & second parts see tit ’’ :—Held: 
the reservation in the deed from deft. 
to his son was mcre properly an excep- 
tion than a reservation, & deft. was 
outitled to select tho acre at mart Mag 
& was not bound to do go in the life- 
time of his son.—-LAPOINTR v. LAFLEUR 
(1881), 46 U. C. R. 16,—CAN. 


k. Zxception of roads—Excepts free- 
hold of such roads.)— A. domised to 
B. certain lands to hold for ever, 
*‘ gaving & reserving tho present road 
to R. & also the roads to T.” :—Held : 
the soil & freehold of the roads wore 
theroby excepted to the grantor.— 
TOTTENRAM wv. BYRNE (1861), 12 
I. C. Lis h. 376; 14 Ir. Jur. 7.~——IR. 


1. Construction of reservution—M ust 
not make grunt  ineffective.] — Pitt. 
was the owner of a farm of about 
a mile in breadth & five-sixths of a 
mile in length. About two-thirds of 
the farm was heavily wooded, & the 
reat of it was cleared & cultivated. 
Deft. became the purchaser of the 
trees & timber upon the land under an 


urchaser should have ‘full liberty 
0 enter upon the lands for the purpose 
of removing the trees,’”’ but reserved 
to pltf. the full enjoyment of the land 
** save & in an far as nay be necessary 
for the cutting & removing of the 
trees.’? ‘To have removed the timber 
through the wooded land at the time 
it was reuoved, should have involved 
an expenditure which would have 
Possibly amounted to a sacrifice of the 
groater portion of the timber :—Jleld : 
(lofts. had a right to remove tho 
timber by the most direct & available 
route, provided they acted in good 
faith & uot unreasonably, & the 
reservation in favour of the pltf. did 
not minimise or modify the deft.’s 
right, under the general grant of the 
trees, to remove the trees across the 
cleared land.—STEPHENB #. GORDON 
(1893), 22S. C. R. 61.—CAN. 


m. Construed against grantor.) 
—A grant of land made to pltf. co. 
in 1910 reserved for public use all 
roudu & thuroughfaree existing over 
the land. In L890 the B. S. A. Co. 
wbeu occupying S. Rhodesia had made 
& road traversing the land, & had re- 
paired it on various occasions up to 
1919. During all that time the public 
had used the road, but it nad not been 

roclaimed a vublic road or become so 
Y prescription. The road was shown 
op the diagram attached to the grant, 
though not specified in the grant :— 
Held: the road was reserved for public 





TRACT OF MkatT Co., LYp. v. ROGERS 
(1913), 3 Ss. ht. 5§1.—S. AF. 

n. Ewpressum facit cessare tacitum 
—Whether marim applicable— Absolute 
grant.}—An implied reservation cannot 
be read into an absolute grant.— 
O’Mara v. Kpen (1892), 40 N.S. R. 


172. n.—CAN. 
o.—-—— -J——TERNAN WU. 
FLINN (1897), 40 N. S. R. 167.—CAN. 


—— ~———,}— 





ee 


p. . ERR Co. wv. 
SEELY (1910), 40 N. B. R. $.— CAN. 
q.-—_—_—- -——_- _ ——.J]—E., owning 
land through which V. street ran part 
of the way, from north to south, 
conveyed to pltf. four acree south of 
that street, “‘ with the exception of 
continuing V. street across said lot.’’ 
Afterwards EK. conveyed to W. td & 
statutory deed 65 acres adjoining pltf.’s 
land on the south & W. conveyed 
to deft. :-—Held > by the deed to pitt. 
the continuation of V. street was 
excepted out of the land conveyed.— 
HEBNER ©. WILLIAMSON @879), 44 
U. Cc. R. 503.—CAN. 
fo advance in- 


Yr. 
tent of parties.}— Where words taken 
according to their technical meaning 
do not create a legal] reservation, & are 
notwithstanding construed to amount 
to a reservation, it ie alwaye done with 
a view to advance the intent of the 
artiesa, but not to defeat or destroy 
t.—INOHIQUIN v. BURNELL et 185) 3 
Ridg. Parl. Rep. 418, 420.— © 
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Sus-spot. 7.—THm ‘* Aru Estate”? CLAUSE. 


1906. General rule—Prim& facie presumption on 
conveyance or settlement.|—Pri facie when a 

erson conveys or settles an estate, he means to 
include in the conveyance every interest -which 
he can part with, & which he does not except.— 
JOHNSON v. WEBSTER (1854), 4 De G. M. & G. 
474; 3 Eq. Rep. 99; 24 L. J. Ch. 800; 24 
=. TT. O. 8.178; 1 Jur. N.S. 145; 3 W. R. 84; 

3 E. R. 692, L. C. 

nnotations :—Refd. Re Somerset, Thynne v. St. Maur 


, (1886), 55 L. T. 753; William v. Pinckney (1897), 67 
’b, J. Ch. 34; Price v. John, [1905] 1 Ch. 744; Derry 
‘ », Sanders (1919), 88 L. J. K. B. 410. Mentd. Pears ». 


; Weightman (1856), 2 Jur. N. S. 586; Re Tasker, Hoaro v. 
Tasker, [1905] 2 Ch. 587. 


1907. What passes under “ all estate ’’—Rent 
veserved by lease.|——-DAvy v. Matrurews (1597), 
Moore, K. B. 525; Cro. Eliz. 649; 72 E. R. 735. 

1908. Term en autre droit.J/—A grant of 
‘all ‘‘ his right, title & interest in the tithes afore- 
said,’’ will pass a lease of the tithes which the 
grantor had in right of his wife.—ARNOLD v. 
BipGcoop (1613), Oro. Jac. 318; 79 E. R. 272. 
Annotations :—Refd. Hutchinson v. Savage (1709), 2 Ld. 














; Raym. 1306; Thrustout d. Levick v. Coppin (1771), 2 
3 Wm. BI. 801. 
7 1909. -]/—An assignment of all & 


singular the legacies, debts, moneys, estate & 
effects whatsoever & wheresoever, & of what 
nature or kind soever, of or to which H., in right 
of his wife or otherwise, was possessed, will not 
pass a claim of the assignor’s wife to dower out of 
the estates of her former husband.—Brown v. 
MEREDITH (1837), 2 Keen, 527; 6 L. J. Ch. 361; 
48 K. R. 730. 

1910. Contingent remainder.|—Devise of 
land on contingency to R. R., before the contin- 
gency happens, conveys all his right, title, claim, 
& demand therein by deed, to his younger son, & 
his heirs, as a provision, & dies. The contingency 
happening, It.’s heir cannot claim this against his 
father’s act.—WRIGHT v. WRIGHT (1750), 1 Ves. 
Sen. 409 3 27 E. R. 1111, L. C. 

Annotations :—Refd. Doe d. Brune v. Martyn (1828), 8 B. & 

C. 497; Harris v. Davis (1844), 1 Coll. 416. Mentd. Stone 

v. Lidderdalo (1795), 2 Anst. 533; Lydo v. Mynn (1833), 

1 My. & K. 683; Parker v, Downing (1833), Coop. temp. 

Brough, 148; Hawkor v. Hallewell, Hx p. Sturgis Sie 

rears tr tag 498; Crofts v. Middloton (1856), 8 De G. M. 

1911. Reversion.]|—General words, suffi- 
cient to pass a reversion, will pass it, unless the 
party using them indicate a clear intention to the 
contrary.—Dor d. PELL v. JEYES (1830), 1 B. & Ad. 
593; 9L. J. O.S. K. B. 82; 109 E.R. 908. 


Annotations :-—Doe d. Meyrick v. Meyrick (1832), 2 Tyr. 
178; Doed. Howell v. Thomas (1840), 1 Man. & G. 335. 
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PART III. SECT. 10, SUB-SECT. 7. 

a. What passes under ‘all estute’’ 
clause.|}—The words ‘all my right, 
interost, & cstatc of, in & to the estate 
of G. M. & M. M.’’ in @ conveyance, 
passed all the estate of the grantor in 
G. M.’s ostate.—O’N¥FIL ¥. CAREY 
(1858), 8 C. P. 339.—CAN. 

b. -]—When one, having several 
estates or interests in lands, joins in 
conveying to a purchaser all his estate 
& interest in the lands, every estate | 
of interest vested in him, though not 
in the character in which he became 
& party to tho conveyance, will pass 
thereby.—DREW v. NORBURY (EARL) 


instrumentea 





‘all my lands, 


other lands, here 


was ad 





(1846), 9 I. Eq. H. 171, 524; 3 Jo, | int 

& Lat. 267.—IR. | given to him b 
0. Bonus on insurance policy.) | subsequently b 

—O’GRADY v. BRADY (1854),3 1. Ch. R. | estate duly 


439; 6Ir. Jur. 321.—IR. 

d. Money in court—Mortgage | 
—Disentiiling deed.}—X. was tenant , 
in tail in remainder, under an inden- 
ture of settlement made in 1870, 
of considerable estates in Galway & 





of 187 


ee 
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1912. Sub-lease.|—L. being seised in fee, 
demised to B. for twenty-one years. B. demised 
to M. for twenty-one years wanting twenty-one 
days, & then granted to L. the indenture of lease 
toM. UL. conveyed the premises, the reversion & 
reversions, rents issues, & profits, & all his interest 
in fee to pitf. :—Held: the conveyance in fee from 
L. to plitf. passed the chattel interest created by 
B., as well as the fee.—BuRTON v. BARCLAY (1831), 
7 Bing. 745; 5 Moo. & P. 785; 9L. J. O.S. 0. P. 
231; 1381 E. R. 288. 

1913. Not tithes.|—-G. conveyed land to 
trustees together with all profits, commodities, 
advantages, emoluments, hereditaments, & appur- 
tenances to the premises belonging or in anywise 
Seperate: & the reversion, etc., & all the estate, 

ght, title, interest, use, trust, possession, freehold, 
inheritance, reversion, possibility, property, chal- 
lenge, claim, & demand whatsoever of him G. 
therein or thereto, or to any part or parcel thereof : 
—Held: tithes did not pass by this conveyance.— 
CHAPMAN v. GATCOMBE (1836), 2 Bing. N. C. 516; 
1 Hodg. 401; 2 Scott, 738; 5 L. J. C. P. 08; 
132 HM. R. 202. 

1914. Not redeemed land tax.] —Guardians 
of an infant tenant in tail redeemed the land tax 
on the entailed estate. The tenant in tail died, 
having bequeathed the land tax to the next tenant 
in tail. The latter tenant in tail suffered a re- 
covery & settled the estate, but always dealt with 
the redeemed land tax as a subsisting charge. The 
settlement contained in its operative part the usual 
general words—all the estate, etc.:—Held: the 
land tax was not merged by its redemption, by the 
recovery, by the operation of the settlement, or 
otherwise, but passed by a bequest of it in the 
settlor’s will.— BLUNDELL v. STANLEY (1849), 
3 DcG. & Sm. 433; 18 lL. J. Ch. 300; 13 L. T. 0.8. 
380; 13 Jur. 908; 64 16. R. 549. 
Annotations :—Refd. Neame v. Muvorsoin (1866) 








r] I. qh. 3 
& J. 482. 








Kq. 91. Mentd. Bulkeley v, Hope (1855), 1 K. 
1793, ante. 
1916. Leaseholds in mortgage of freeholds.] 


—The mtgor., by the deed of mtge., charged the 
property by a description in several particulars, 
& the deed continued, “ all which several closes, 
pieces, or parcels of land had been then lately 
thrown together & were situate in, & were then, in 
the occupation of S. as tenant thereof to the mtgor., 
or by whatever other name or names, description 
or descriptions, the lands had been theretofore 
or were then called or known, with the appurte: 
nances & all the estate & interest of the mtgor. In 
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i in other parts of Ireland. In 1890 a | or in equity, unde: the indenture or 
Ae co. acquired a small 
i Galway lands under thelr compulsory 
powers & the compensation money 
was lodged & remained in ct. 
X. mortgaged his estates by several 
in which they were 
variously described asa ‘* all my cstates 
in Galway & wheresoever situate in 
Ireland,” ‘‘all my estate situate in 
Galway & elsewhere in Ircland,’’? & 
hereditaments, 
premises in County Galway, Ireland, & 
tameute, & promises 
wheresoever situate in Ireland.” X& 
judicated a bankruptio Xin 
in 1902, & the estate tai] in remainder 
the settlement having 
ecome in possession, 
| the official receiver & trustce of his 
executed a disentailin 
assurance of the lands comprised in 
settled by the indenture of settlement 
0, ‘**& all other, if any, the 
tenements bo pececuamiente of or to 
whic. @ - was se or en- | 
titled as tenant in tail, whether at law | chattels real, assigned to M. all his 


ortion of the | otherwisc. Upon @ sunimmonus by the 
Official Receiver in Bankruptey for 
paymout out of Ct. uf the compensa- 
ion moneys, Which was opposed by 
the mortgagee :—Held: (1) the com- 
onsation moneys were not included 
n the mortgage; (2) they were in- 
cluded ip the disentailing assurance.— 
Es pn. BALLINROBR & CLAREMORRIS 
Liaqut Ry. Co. & KENNY, [1915] 1 
I. ht, 519.—IR. 


e. Jecd of assignment— A ssign- 
ment of mortgage carries the land wtth 
it.}—Where a deed of asxignment to 
ercditora expressly meutioned debts, 
bonds & securitice for money, a bond 
debt which a mtge. was given to 
secure passed tuo the lessors, & carried 
with it, as accessory therclo, the land 
contained in the mtge—Dokr d. 
BurNuAM v. Warts (1817), 3 Kerr, 
346.——-CAN. 


f. Assignment—Paset rents.j— 
W. having an equitable estate in 


In 1901 


& 





land 
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Sect. 10.—The property conveyed: Sub-sect. 7. Sect. 
11: Sub-sect. 1.] 


the same with the repayment of the money lent. 
The parts particularised were freehold, but part 
of the other property in the occupation of S. as 
tenant of the mtgor. was leasehold :—Held: 
the charge was not confined to the parcels parti- 
cularised, but comprised all the estate & interest, 
whatever it might be, of the mtgor. in the pro- 
prey then in the occupation of S. as his tenant.— 

OUNG v. WALLINGFORD (1883), 52 L. J. Ch. 590 ; 
48 L. T. 756; 31 W. R. 838. 

1917. Rentcharge.|—By a voluntary settle- 
ment of 1868 a husband & wife & each of them did 
grant release dispose of & confirm a moiety of the 
wife’s hereditaments & all the estate right title 
interest property claim & demand of cither of 
them in, to, & out of the same to trustees & their 
heirs on certain trusts. The husband was entitled 
to a rentcharge issuing out of the hereditaments, 
but it was not mentioned in the settlement. The 
settlement contained no covenants for title :— 
Held: the settlement operated by way of release 
& not by way of grant of the rentcharge, & that 
as the husband. & wife, the owners of the unsettled 
moiety of the hereditaments, had concurred, that 
moiety, by virtue of the Law of Property Amend- 
ment Act, 1859 (c. 35), s. 10, remained subject to 
the entire charge.—PRick v. JOHN, [1905] 1 Ch. 
ae 74 1. J. Ch. 469; 92 L. T. 768; 53 W. R. 

1918. Construction controlled by intent of whole 
deed—-Conveyance of moiety cut down to one- 
fifth.|—An estate directed to be sold was limited 
to A. for life, & as was then supposed a moiety 
thereof was, as real estate, “imited to B. in 
remainder. <A. conveyed, & 4H. confirmed B.’s 
moiety & all their estate, etc., therein by way of 
mtge., & they further assured it by fine. It 
turned out that B. had one-fifth only in remainder 
as personalty :—Held: A.’s interest in one-fifth 
only was affected by the mtge.—GuRiEVESON v. 
Kinsopp (1842), 5 Beav. 283; 49 KB. R. 587. 

1919. --—- Conveyance intended to pass free- 
holds— Will not pass leaseholds.|-- M., being lessee 
of certain premises for a term of years to G., under 
a lease containing a covenant by GC. that M. should 
at any time during the term be at liberty to 
purchase the frechold, & having made arrangements 
for borrowing a sum of moncy for the purpose of 
making such purchase. agreed with A., in considera- 
tion of A.’s having paid off certain mtges. upon 
the premises, to assign the frechold to A. by way 
of mtge., subject to a first mtge. to the Jender of 
the purchase-snoncy. A deed was executed by 
M., which recited, among other things, that G. 
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DEEDS AND OTHER INSTRUMENTS. 


had conveyed the freehold to M., leaving a blank 
for the date of the indenture of conveyance, & 
recited also that M. had made a mtge. to the 
lenders of the purchase-money, a blank being left 
for the date of the deed of mtge. It then wit- 
nessed that M. conveyed the premises subject to 
such last-mentioned mtge., & all the estate, right, 
title, interest, property, claim & demand whatso- 
ever of M. in the premises, to A., his heirs & assigns 
for ever. The freehold was not then, nor was it 
eventually, conveyed by G. to M.:—Held: the 
deed did not pass M.’s leasehold interest ; looking 
at the intention of the parties, the deed must be 
construed as intended to pass the freehold, when 
purchased ; &, such purchase never having been 
made, the deed was, with respect to those premises, 
wholly inoperative.—GooDWIN v. NOBLE (1857), 
$8 IE. & B. 587; 27L. J. Q. B. 204; 4 Jur. N. fh, 
208; 120 BK. Rh. 219. 
Annotations :—Mentd. Re Skeen, He p. Sykes (1858), 32° 
L. T. O. S. 19; Re Caston, Lx p. De Buisson (1864), 
10 L. I. 792; Bradshaw v. James (1869), 17 W. R. 1010 3 


Williams v. Taylor (1869), 21 L. T. 612; White ». Hunt 
es 23 L. T. 559; Titterton rv. Cooper (1882), 46 L. T. 
70. 


1920. -— — --—.]—A., being possessed of 
an undivided moiety of a messuage in fee, & 
having a lease of the other moiety, granted to C., 
by way of mtge. in fee, all his estate & interest in 
the messuage in the most general words :— 
Held: the undivided moiety in fee which A. had 
in the messuage alone passed by this deed, & not 
his leasehold interest in the other moiety.— 
ERANCIS v. MINTON (1867), L. R. 2 ©. P. 543; 36 
L. J.C. P. 2013; 16 L. 'T. 852; 15 W. RR. 788. 
Annotation :-—Refd. Bulley v. Bulley (1874), 44 L. J. Ch. 79. 

1921. Intent not to pass reversion.| 
Although it is a rule of law that a reversion will 
pass by general words, unless a different intention 
is distinctly shown in other parts of the instrument, 
yet such an intention may be gathered by impli- 
cation from the form of the deed. 

Where a deed conveying uw particular cstate is 
expressed in such terms as appear to be reasonable 
only on the supposition that the general words of 
conveyance were not intended to pass the reversion, 
it is a sufficient indication of intention by the 
parties.—MULLINEUX v. ELLISON (1863), 38 L. T. 
236. 

1922. -—— Share of reversion omitted in recitals 
& operative clause-—Covered by “all estate ’’ 
clause.|---A deed was executed, by which it was 
intended to pass the whole of certain reversionary 
interests in an estate, but by mistake one share 
was omitted :—Held: the intention was so clear 
that the whole estate must be considered to have 

yassed.—-K. NAPPING v. TOMLINSON, KNAPPING Uv. 
BANNESTER (1870), 18 W. R. G84. 

















interest, right, title, etc. in it: & all 
debts, claims, domands, & accounts 
which he had in respect of it. :-— eld : 
sufiiciont to include pst. rents receivod 
by or for the use of W.’s trustec, & 
retained or misapplied by him.— 
ARCHER ¥. LAVENDER, [1875] 9 I. R. 
Eq. 220,— IR, 


gg. Whether reversion passes-— 
Absence of recital.)—A. B., by in- 
denture, in consideration of a sum of 
money & of the yearly rents & cove- 
nants therein reserved, demised to 
C. D. in these words: ‘‘ hath demised, 
granted, set, & to farm let, & by those 
presents doth demise, grant, & to 
farm let unto the C. D., all that & these, 
ote., now in tho possession of J. C.,”* 
habendum for three ves :—Held : that 
this inetrument did not operate as a 
grant of a reversion, as it could not bo 
inferred that the grantor’s estate was a 
reversion, there not being any apparent 
privity between J. C. & him; nothing 
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being recited in the instrument but a 
bare possession in J. C., & nothing 
beyond that possession having becu 
shown in evidence.— DoE d. KEARNS v. 
SHERLOCK (1824), 2 Fox & &. Ir. 79.— 


h,. —-— Whether intercst under deed 
not recited.)—In 1822 a lease of 
landy was made for tweuty-one years. 
The lands were afterwards mtged., & 
a renewal was granted to a mtgece. 
in 1829. In 1830, by deed, reciting 
the leaso of 1822, & the mtge., but not 
the renewal, the mtgee. conveyed the 
lands & all his estate, title, interest, 
ete., both at law & in equity therein, 
& also the mtge. debt & interest, to 
hold during the residue of the term 
granted by the lease of 1822. The deed 
coutained covenants against acts by the 
mtgee., for good title & further assur- 
ance :—Held: tho legal estate undcr 
the renewal of 1829 passcd by the deed 
of 1830.—RrEYNOLDS tt. REYNOLDS 


(1848), 12 I. Eq. R. 172.—IR. 


k. What passes under ‘** all estate ’? in 
selllement—Not lands already subject 
of another scttilcment.J—NUNN v. DONO- 
VAN (1862), 13 I. Ch. Rt. 184; 14 
Ir. Jur, 313.—IR. 

1. Conveyance by executor haviny benc- 
ficial interest—Jnterpreted according to 
intention of parties.}—An cxor., who 
had a beneficial interest in the testa- 
tor’s estate, joined with other bence- 
ficiaries in the sale & conveyance of a 
part of the estate to bund fide purchasers 
for value. The exor. did not purport 
to convey in his capacity as cxor., but 
the decd stated that all the estate, & 
title of tho vendors were conveyed :— 
Held: the deed conveyed the whole 
title vested in the exor., & it was not 
prover to infer, from the conduct of 

he parties & from indications in the 
deed that the intention was only to 
convey the beneficial interest, cince 


' that inference was contrary to the 
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19238. —— Recitals showing contrary intention.] 
—Re Moon, Ex p. DAWES, No. 1744, ante. 

1924. ——.|—In a conveyance of land, the 
general clause purporting to convey all the estate, 
etc. of the grantor may be restricted in its con- 
struction by the recitals & general scope of the 
instrument.— WILLIAMS v. PINCKNEY (1897), 67 
L. J. Ch. 84; 77 L. T. 700, C..A. 

1925. Conveyance by executor or trustee having 
beneficial interest-—Will only pass what is intended 
to be conveyed.|—-KNIGHT v. COLE (1690), Carth. 
118; 3 Lev. 273; 1 Show. 150; 90 KE. R. 673; 
sub nom. COLE v. KnicHtT, Holt. K. B. 620; 3 
Mod. Rep. 277. 

Annotations :—Refd. Thorpe r. Thorpe (1696), 1 Ld. Raym 

234s Jenner v. Jenner (1866), L. KK. 1 Eq. 361. 

1926. -|—ILUTCHINSON  v. 
(1709), 2 Ld. Raym. 1306; 92 KE. lt. 356. 

1927. ———.|—The premises intended to 
be conveyed by a deed of mtge. were described as 
deft.’s undivided moiety, etc. The deed after- 
wards professed to convey all deft.’s estate, etc., 
in the premises :—Held: this conveyed the moiety 
only, to which deft. was entitled in his own right, 
& not one-third part of the same premises in which 
he was interested as a co-trustce with the lessors 
of pltf!—Dor d. Ratkes ve. ANDERSON (18186), 
1 Stark. 155, N. P. 














SAVAGE 








1928. —-~- -—--.]-——FAUSSET ». CARPENTER, No. 
1071, ante. 
1929, —--- --~—-.|—The general rule that where 


& party conveys all his estate in a property to a 
purchaser, every estate vested in him will pass by 
the conveyance, although not vested in him in the 
character in which he is made a party, may be 
rebutted by the circumstances. 

A trustee in whom the legal estate was vested 
under a mtge. created by the testator, joined with 
his co-trustee in a conveyance in fee for the pur- 
poses of the will:—Held: having regard to the 
intention of the parties & the circumstances of 
the case, the legal estate did not pass.—Re Cook 
& BLETCHER’S CONTRACT (1895), 18 HK. 264. 

1930. Clause implied by Conveyancing Act, 1881 
(c. 41), s. 63—Will pass equitable estate—Treated 
as subsisting though merged in law.|—H. was 
entitled to certain houses for a term of ninety- 
nine years less one day by way of mtge. from W. 
W. was entitled to the property for the original 
term subject to the mtge., & If. was entitled to 
the reversion in fee expectant on the determina- 
tion of the original term. Under these circum- 





unexpired residue of the original term, & H. 
covenanted to indemnify W. against the rents & 
covenants in the lease & the principal & interest 
secured by the mtge. H. afterwards conveyed 
by way of sale to W. in fee, the conveyance being 
expressly subject to & with benefit of the lease, 
& W. then conveyed to pltfs. in fee subject to & 
with benefit of the lease. H. subsequently pur- 
ported to convey by way of mtge. in fee to deft., 
who had no notice of pltf.’s title :—Held : whether 
the original term had merged in the reversion or 
not, yet, inasmuch as H. & W. had dealt with one 
another on the footing that the term was to be 
deemed in existence, it would be inequitable to 
allow it to be treated as at an end. H. had 
therefore, when he purported to convey the fee 
to deft., an equitable estate to the extent of the 
leasehold interest, which, under s. 63 of above 
Act: passed to deft., & pltfs. were bound to give 
effect. to it. 

The question whether two equitable estates are 
merged or not is one of intention. Qu. : whether 
this rule applied where a merger of legal estate 
has actually taken place.—-THELLUSSON v. LIDDARD, 
[1900] 2 Ch. 625; 69 L. J. Ch. 673; 82 L. T. 758 § 


49 W. BR. 10. 
Annotation :—Mentd. Capital & Countics Bank v. Rhodes 
(1902), 71 L. J. Ch. 573. 


Srecr. 11.—THE HABENDUM. 
SuUB-SECT. 1—NATURE AND LTFFECT OF. 
1931. Not essential part of deed.|-—The 


habendum is not an essential part. of a deed. If 
the premises in a deed give an express estate in 


law, the habendiwm shall not be allowed to defeat 


it; the office of an habendum being to explain, 
(& therefore, occasionally, cither to enlarge or 
limit) but not to defeat an estate created by the 
premises. 

Accordingly, where a deed in the premises 
created an estate in fee; & the habendum was 
“to hold after the death of A,’? which would be 
creating an estate i. fuluro, & would, therefore, 
avoid the deed :—Held : the habendwm should not 
prevail to defeat. the deed.—GoopTitLK d. JDon- 
WELL Vv. GIBBS (1826), 5 B. & C. 7093 8 Dow. & 
Ry. K. B. 502; 41.J3.0.8. K. B. 281+; 108 bh. it. 
204. 
tobingon (1875), La. LW. 





terms of the conveyance.—BikAis 
NOPANL tv. PURA SUNDARY DASSEE 
(1914), L. R. 41 Ind. App. 189.—IND. 


m. Grantor’s interest wronyly de- 
scribed.J-——1f a party convey land & 
all his estate therein as heir-at-law of 
another person deccased, though he 
claim as devisee & not as heir-at-law, 
still the land passes.—Dokr d. CLARK 
vw. MCINNIS (1849), OU. C. RK. 28.—CAN. 


n. Rights of owner in fce may pass— 
Equity of redemptiwn—-Kecital of imorl- 
gauye.J—S. having mortgaged certainlanud 
in fee, afterwards leased it for 21 years, 
inaking no mention of such mtge. in the 
lease. Hethenconveyed to pltf.in trust, 
subject to the mtge. P., the assignee 
of the mtge., proceeded to fureclose, & 
under a decree in chaucery, the land 
was sold expressly subject to the lease 
to J., who received a conveyance from 
Ss. & P. & pitf., each using apt words 
pereatn, sell, & release) to convey a 
legal estate in fve. On the same day, 
J. mortgaged to pitf. to secure a balance 
of the purchase .noney. This se 
had been discharged before action by 
certificate duly registered, & pltf. sucd 


J .— VOL. xVI. 


stances W. conveyed the property to Hi. for the 





10 Exch. 270. 


oe 











deft., who wus a mtgee. of the term by 
assignment, fur rent accrued during 
the existence of the mtge. :—UWVeld: 
though S8., when ho leased, had only an 
oquity of ewe Buaihir ot as this fact 
did not appear in the lease, he had a 
legal reversion by cstoppel as against 
the tenant, & such reversion passed 
to pitf. by the first conveyance from 8. 
though in it the mtge. was recited.— 
CAMERON *. Topp (1861), 2 K. & A. 
431; 22 U.C. KR. 390.—CAN. 


PART III. SECT. 11, SUB-SECT. 1. 


1931 i. Not essential part of deed.j— 
The habendum ig not essential to a 
deed.—DuUNLor +t. DUNLOP (1884), 10 
A. Qt, 670.—CAN. 

1932 i. Mabendum may control pre- 
mises. }—In 1810 the Crown granted to 
the rector, churchwardens & vestry of 
Christ Church, & their successors, a lot 
of land ‘‘ for the ure & benefit of the 
church forever, & to & tur none other 
ise ioterest or purvose whatever.”’ 
The church was organised oun the 
formation of tho rovince under 
authority from the Church of England 
in Kngland to certain persons in N. B. 


Annotation :-~-—-Consd., Boddington rv. 


to establish churches in N. B. in con- 
nection with the Church of Mngland in 
Kngland, & under its eccleslastical 
renner & :—Tleld: the grant was to 
Christ Church as it. esisted at the time 
of the grant, & while it remained in 
adherence to the faith & discipline of 
the Church of England as then estab- 
lished.—-BLIsS ». CHRIST CHURCH 
FREDERICTON (KKECTOR, CHURCTT- 
WARDENS & VESTRY) (1887), N. BL. 
Dig. 315,.—CAN. 


1932 ii. ———.|—-ARMSTRONG tv. ILTAR- 


o. Marks commencement of tenant's 
interest-——in lease.J—When lands, in 
the possession of several persons under 
oxisting leaser, were demisced for years, 
Anbendum “from the cxplration of 
the present leases made by the lossor 
to the aforesaid cach & several parties,’’ 
the “ first payment ” of the rent “ to 
be made on Sept. 29 next ene the 
possession thereof ’’ :—Held: the lease 
was not to commence in posscssion 
until all the cxisting leases bad cx- 
pired.—STUDDART ». NEYLAN (1841), 
5 I. L. ht. 118, n.— IR. 
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Sect. 11.—The habendum: Sub-sects. 1, 2,3 & 4.] 


19382. Habendum may _ control premises.}— 
DOoWSE’s CASE (1584), Cro. Eliz. 26; 78 E. R. 291. 

1933. By limiting estate.|—R. v. SIon 
(ABBESS), No. 1952, post. 

1934. ——.]—-THROCKMERTON v. TRACY, 
N oo ante. 











: .|—A lease, habendum from the 
Lady-day then next last past, shall, in respect 
of time, be computed from that day, though it 
does not commence in interest till the day of its 
date.—MAYN v. BEAK (1596), Cro. Eliz. 515; 78 
E. R. 764. 

1936. .|—A., tenant for life, the 
remainder in fee to B., made a Icase for years to 
J. S., & afterwards granted the lands to C., 
habendum from Midsummer following for life ; the 
lessee for years attorned ; & after the expiration 
of the term C. entered, & made a lease at will to 
D., to whom A. levied a fine come ceo, etc. :—Held : 
the grant to ©. was void, for the law will make 
construction upon the whole grant, & an estate 
of frechold cannot commence in fuluro. 

The office of the premises, is to express the 
grantor, grantee, & the subject of the grant; & 
that of the habendum, is to limit the estate, so 
that the general implication of the estate, which 
will pass by construction of law by the premises, 
is always controlled & qualified by the habendum. 
—BUCKLER’sS CASE, BUCKLER v. HARRIS (1597), 2 
Co. Rep. 65 a; 76 BE. R. 5373 sub nom. BUCKLER 
HO a Cro. Eliz. 585 ; 2 And. 28; Moore, K. B. 

oe 
Annointions :-—Refd. Buller v. Fincher (1614), 2 Bulst. 802; 


Greenwood v. Tyber (1620), Cro. Jac. 563; Swyft v. 
Kiyres (1639), Cro. Car. 546; 1 uldington v. Robinson 
(1875), L. KR. 10 Kxch. 2703; Sav.il v. Bethell (1902), 71 
L. J. Ch. 652. Mentd. Blunden v. Baugh (1632), Cro. Car. 
302; Symonds rv. Cudmore (1602), Holt, K. B. 666; 
Hunt v. Burne (1702), 1 Com. 124; Simith d. Dormer » 
Parkhurst (1738), Andr. 315; Doo d. Brune v. Martyn 
(1828), 8 B. & C. 497. 











- 1987. ——-- -——- But not to divide estate.]--- 
ANON. (1562), Moore, K. B. 43; 72 HE. 1. 429. 
1938. —-—— But not to avoid estate.|--- 


A lease is made to A., B. & ©. for their lives, 

‘proviso & it is covenanted & granted that the 

second shall not occupy during the life of the first, 

& the third shall not occupy during the life of the 

second.’”’ This is but a collateral covenant, which 

shall not alter the nature of the estate given by the 
predmises.-~ SCOVEL v. CABELL (1588), Cro. Eliz. 

107; 78 HK. R. 305. 

.f{nnotations :-—Mentd. Goodall’s Case (1597), 5 
95 bs Lee wv. Elkins (1701), 12 Mod. Rep. 585. 
1939. ——— --—— Or extend or vary—But not to 

defeat estate.|—KENDAL v. MICFIELD (1740), Barn. 

Ch. 46; 27 KB. R. 549; sub nom. ANON., 2 Eq. Cas. 

Abr. 615. 


Co. 


tep. 


-— -—--—.}]-—-GOODTITLE d. 

DODWELL v. Gisbss, No. 193], ante. 

1941. - ---—. |— WEBSTER v. ASHTON-UNDER- 
LYNE OVERSEERS, ORME’S CASE (1872), L. R. 8 
(. P. 281; 2 Hop. & Colt. 60; 42 L. J.C. P. 38; 
37 J. P. 55; 21 W. R. 171. 

Annotations :—Retd. Savill v. Rethell (1902), 71 L. J. Ch. 
652. Mentd. Webster v. Ashton-under-Lyne Overseers, 
Hadfield’s Caso (1873), L. R. 8 C. LP. 306; Boon v. Howard 
(1874), L. RW. 9 C. P. 277. 

1942, ——— By altering, abridging or frustrating 
estate.|—STUKELEY v. BUTLER, No. 1116, ante. 

1948. Habendum cannot abridge estate.|—-On 
June 20, 1848, B., by a bill of sale, bargained, sold, 
assigned, & transferred to A. ‘a certain ship or 
vessel now in course & progress of building ’”’ by 
him, ‘‘ to have & to hold the said ship or vessel, 
ctc., goods & chattels, etc.. to A., his exors., etc., 
to their absolute use & benefit & behoof for ever, 
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when the said ship or vessel shall be complete & 
finished, in as full, ample, & perfect a manner as 
if the said ship or vessel were ready for sea, & 
eady to be delivered to the said A. at the time of 
executing these presents ’’:—Held: the property 
in the ship passed to A. by the bill of sale of 
June 20, 1848, & that his right was in no degree 
limited by the habendum.—REID v. FAIRBANKS 
(1868), 18 OC. B. 692; 21 L. T.0. 8S. 166; 1C.L. R. 
787: 138 E. R. 1871; sub nom. READ v. FAtr- 
BANKS, 22 L. J. C. P. 206; 17 Jur. 918. 
Annotations :—Refd. Chinery v. Viall (1860). 5 H. & N. 288; 

Pernvian Guano Co. ». Dreyfus (1887), [1892] A. C. 170, n. 

Mentd. Wood v. Bell (1856), 2 Jur. N. S. 664; Bell v. Bank 

of London (1858), 28 Le J. Ex. 116; Jonor v. Williams 

(1859), 4 H. & N. 706. 

1944. Marks duration of tenant’s interest—In 
lease.|—-SHAW v. Kay (1847), 1 Exch. 412; 17 
L. J. Ex. 17; 154 H.R. 175. 

Annotation :—Relfd. Bird v. Baker (1858), 1 E. & KK. 12. 


SUB-SECT. 2.—WHERE GRANTEE DIFFERS 1N 
PREMISES AND HABENDUM. 

1945. Grant to husband—Habendum to wife— 
Habendum void.|—ANoN. (1573), 3 Leon. 32; 74 
EB. R. 622. 

°1946. Grant to two—Habendum to them & 
two others—-Persons named only in the habendum 
do not take.|—KinkMAN & REIGNOLD’S CASE 
(1588), 2 Leon. 1; 74 HE. R. 307. 

1947. Grantee named—Habendum to him & 
another—Stranger may take an estate in remainder. | 
—The lord of the manor of T., held of the King by 
knight’s service in fee, & of which manor J. S. 
was a copyholder in fee of a mead called G., by 
indenture made between himsclf of the one part, 
& J. 8S. & G. S. his son & heir, of the other, did 
bargain, sell, grant, enfeoff, release & confirm, unto 
the said J. S. the said mead called G. to have & to 
hold the said mead unto the said J. S. & G. S., 
their heirs & assigns, to the only use & behoof of 
the said J. S. & G.S. their heirs & assigns for ever ; 
& covenanted for further assurance to J. 8S. & G.S. 
& their heirs, to the use of them & their heirs; & 
livery of seisin was made. J.S. died, G. S. being 
within age :—Held: G.S. shall not be in ward to 
the King & G. S. not being named in the premises 

,cannot take by the habendum.—SAMMES’s CASE 

(1609), 13 Co. Rep. 513; 77 i. RR. 1464. 

Annotations :—Refd. Kenworthy v. Ward (1853), 11 Hare, 
196; Webster v. Ashton-under-Lyne, Overseers, Orme's 
Case (1872), L. LR. 8 C. P. 281. 

1948. Grant to A.—Habendum to A. & his wife 
& daughter—Successive sicut scribuntur et nomi- 
nantur in ordine—Remainder to daughter good.}]— 
GRUBHAM’'S CASE (1613), 4 Leon. 246; 74 E. R. 
850. ; 

1949. Habendum to him & his wife for 
their lives successive—Conveys remainder to wife.] 
—A grant to A. ‘ habendum to him & his wife for 
their lives successive,’’ conveys a remainder to the 
wife.—WHEADON v. SuaG (1615), Cro. Jac. 372 ; 
79 E.R. 318. 

Annotation :—Mentd. Bucksome v. Hoskin (1704), 2 Ld. 


Raym. 1057. ‘ 
1950. oe Habendum to A., B., Cc. & D. for 


their lives & the life of the survivor of them succes- 
sively—A. alone takes—Remainder void for un- 
certainty.|—-WINDSMORE v. HOBART, No. 418, ante. 
1951. Grant to B.,C. & D.—-C. & D. unmentioned 
in premiscs—Habendum to them ut supradictum 
est et eorum diutius viventi successivé—C. & D. 
take by way of remainder.]|—An indenture made, 
‘between A. & B.’’ granting lands to “B. & C. 
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his wife, & D. their daughter, habendum to them ul 
supradictum est et eorum diutius viventi successive 
for term of their lives ’’ is good, although neither 
C. nor D. are mentioned in the premises of the 
deed; & the wife & daughter shall take by way of 
remainder, one after the other; for ‘* supradictum 
est”? is the same as if they had been named.— 
GREENWOOD v. TYBER (1620), Cro. Jac. 563; 


Hob. 814; 79 BE. R. 482. 
Annoinations :-—~Refd. Geary v. Bearcroft (1666), Cart. 57; 
Machi wt. Clark (1702), 2 Salk. 619, 


SuB-SECT. 3.—EFFECT OF OMISSIONS IN PREMISES. 


1952. General rule.|—It. v. SION (ABBESS) 
(1460), cited 1 Plowd. 152; 75 HK. R. 233. 
A notation :-—Mentd. Willion ». Berkeley (1561), 1 Plowd. 


1953. Omission of grantee—Named in habendum 
—Grant valid.]}—BULLER v. DODDINGTON (1579), 
Toth. 128; Cary, 86; 21 HE. R. 144. 

1954. «| —BUSTARD v. COULTER 
(1602), Cro. Eliz. 902, 917; Yelv. 8; Moore, K. B. 
665; 78 EK. R. 1124, 1138. 

1955. —— ——..|}-—HELES v. LAMBERT 
(1648), Aleyn, 38; Sty. 38, 54, 73 ; 2 Vern. 101, n.; 
82 EK. R. 904. 

Annotations :—Mentd. Davis v. Rayner (1671), 2 Keb. 758; 

Simmons tv. Bolland (1817), 3 Mer. 547. 

1956. -|—A lease for a year 
being made between A. & B.; the release, stating 
B. to be a trustee for C., granted the premises unto 
C. in his possession being by virtue of an indenture 
of lease, bearing date the day before the release, 
& to his heirs habendum to B. & his heirs to such 
uses as ©. should appoint :—Held: the release 
sufficient to convey the premises to B.—SpvveE v. 
TOPHAM (1802), 3 Hast, 115; 102 KH. R. 541. 
Annotations :-~Refd. Dart v. Clayton ee 4 New Rep. 


221; Burehell ». Clark (1876), 2 ©. P. DD. 88. Mentd. 
Doe d. ‘Timms v. Stecle (1843), 4 Q. B. 663. 


1957. Omission of parcels—- Mentioned in haben- 
dum-——Grant void.|—l. v. SION (ABBEss), No. 1952, 
ante. ~ 

1958. Grant of manor—Exception of part of 
grantor for life—Habendum except as excepted to 
A. in tail—Exception does not pass.|—WILSON v. 
ARMORER (1670), 1 Lev. 287; 1 Vent. 106; 
T. Raym. 207; 2 Keb. 719; 83 HE. KR. 410. 

1959. Grant of messuage in premises—With land 
in habendum—Land does not pass.|—MELD v. 
Cooper (1582), Toth. 1213; 21 HE. R. 142. 


—— nd — 























SUB-SECT. 4.— LIMITATIONS IN PREMISES AND 
HABENDUM. 
1960. Limitation in habendum must not be con- 
trary to rule of law—Freehold in futuro.|—A 
termor grants all his term & interest to B. 


habendum to him after his death; the whole 
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interest passes immediately, & the habendum is 

void.— LILLEY v. WHITNEY (1568), 3 Dyer, 272 a; 
NMNOTALIONS 2-—. e orbe 
Holder v. Dickeson (1673) Freee. roan 5." See ae 
1961. .]—A feotfment to A. habendum 

after the death of the feoffor in tail with livery sec. 

for. charte is void.—Hoaa v. Cross (1591), Cro. 

Eliz. 254; 78 BE. R. 510. 

Annotations :—Apprvd. Jerman v. Orchard (1694), Skin. 
628. Refd. Buokler’s Case, Buckler v. Harris (1597), 2 
Co. Rep. 65 a; Sympson v. Sothern (1615), Cro. Jac. 376 ; 
Boddington v. Robinson (1875), L. lt. 10 Hxch. 270. 
1962. .}|—BUCKLER’S CASE, BUCKLER 

vw. HARRIS, No. 1936, ante. 




















1963. .|—STUKELEY v. BUTLER, No. 
1116, ante. 
1964. .]-—-Grant of aterm for years to a 








man, habendum after the death of the grantor, the 
term passes presently, & the habendum is void.— 
(iIERMIN v. ORCHARD (1694), 1 Freem. K. B. 500; 
12 Mod. Rep. 11; 1 Salk. 316; 88 EK. R. 1131; 
sub nom. JERMYN v. ORCHARD, Show. Parl. Cas. 
199; Skin. 528, H. L. 

Annotations :~~-Consd. Goodtitle d. Dodwell v. Gibbs (1826), 


5B. & CG. 109. Refd. Boddington v. Robinson (18765), 
L. R. 10 Exch. 270. — 
1965. —-—— -----.|—Indenture of bargain & sale 





to one & his heirs in the premises. Habendum to 
the bargainec in tail after the death of the bargainor. 
The indenture shall enure upon the premises, & 
shall pass the estate to the vendee directly by the 
premises.—CARTER v. MADGWICK (1692), 3 Lev. 
339; 83 E.R. 719. 

Annotations :—-Consd. Goodtitle. doe d. 


Dodwell v. Gibbs 


(1826), 5 B. & C. 709.) Refd. Boddington v. Robinson 
(1875), L. KR. 10 Kxeh, 270. 
1966. - —~—.|—Hubendum from the day of 








the date, of an estate for three lives, is a freehold to 
commence in futuro, so is void. He who enters 
under a void lease & pays rent is not a dissetsor, 
but tenant at will—DENN d. WARREN v. FEARN- 
SIDE (1747), 1 Wils. 1763; 05 HK. RR. 558. 

1967. —- ---—,|—-- GOODTITLE d. DODWELT v. 
Gisps, No. 10931, ante. 

1968. Habendum explaining premises -—Lease to 
three—-Habendum to first for life--Remainder to 
second & third for life in succession.| —ANON. 
(1557), 2 Dyer, 160 b; 73 HK. K. 449. 

1969. Lease to two--Habendum to them 
for lives & life of survivor.| —Lease to two, 
habendum to them for their lives, & the life of the 
longest liver, successively one after the other & 
not jointly, is no joint tenancy, but they must take 
in succession..—ANON, (1577), 3 Dyer, 361 a; 73 
K. R. 809. 

Annotations :—Refd. Mellow +. May (1600), Moore, K. B 

636; Greenwood tv. 'Tyber (1620), Cro, Jac. 563, 

1970. Grant to A. & his heirs—Habendum 
to A. & heirs of his body.|—ALrHAm’s Casi 
(1610), 8 Co. Rep. 150 b; 77 E.R. 701. 


Annotations :—Consd. Brice v. Smith (1737), Willes, 1. 
Refd. Trenchard v. Hoskins (1624), Win. 91; Beck's Caso 
(1630), Litt. 344; Austin v. Lippencott (1673), 1 Mod. 
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PART III. SECT. 11, SUB-SECT. 3. 


p. Omission of appurlenaunccs—-Men- 
tioned in habendum.}—M., possessed 


| 
| 
! 


of two contiguous plots of ground, : 


assigned one of them to ** to- 
gether with ) 
Wires on vee rage ea TE on the 
adjoining plot, ‘* fur ing pur- 
poses’; TT. afterwards assigued the 
plot so purchased by him to deft. by 

eed, the granting part of which was 
silent as to ** rights, members, & appur- 
tenances,”’ habendum ‘‘ with the rights, 
members, & appurtenances thereto 
belonging ’’; &, subsequently, M. 
assigned the adjoining plot of ground 
to plitf.:—Held: the right to use 
them for building purpuses passed with 


the right to use the | 


fh a Sg aaa a piece gt ee eS 


the plot of ground to deft.— RENWICK 
ir Day (1877), I. R. 11 GC. L. 126.— 


PART III. SECT. 11, SUB-SECT. 4. 


q. Nature of habendum. |—The laben- 
dum may explain the granting part; 
that is the office of the habendum.— 
en v. HAYES (1840), 21. L. fh. 


r. Habendum explaining premises— 
Transfer of indenture simply—Hahben- 
dum transferring interest.}—Where the 
granting part of a deed of assignment 
of mtge. transfers the indenture simply, 
& the habendum, the interest fn the 
land described in the indenture, the 


| 


| years.}-—A., 


estate passes. —DoK d. Woop vw. KoOx 
(1846), 3 U. C. Rt. 134.-—-CAN. 

s. —-— Hstate in fee —Uabendum for 
by indenture ‘* granted, 


' demised, & to farm let to M., his hoelrs 


& assigns,’? certain Jand, habendum, 
‘Sunto M., his heirs & assigns, from the 
day of the date hereof, for & during 
the term of Zt years " :—-Held : with- 
out livery of seisin the fee simple 
granted in the premises could not take 
effect, & the habendum for 21 years 
would stand.—Mc DONALD v. MOGILLIS 
(1867), 26 U. C, It. 458.—CAN. 

t. -—— Hatate for lives—Habendum 
for yeurs.|\—A demise of land for 
three lives named, ‘‘& afterwards with 
renewals of lives to subsist for & during 
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Sect. 11.—The habendum: Sub-sects. 4 & 5. Part 
IV. Sect. 1: Sub-sects. 1 & 2, A.} 


Rep. 99; Green v. Horne (1693), 1 Salk. 197; 
v. oodridge (1742), 7 Mod. Rep. 453; Wal sole v. Chol- 
mrondele?. 1797), 7 Term Rep. 38 ; Doe d. Ellis vr. Ellis 
ae 08), 9 East, 382; Smith v. Jerse ¥bey), 3 3 BH. 290; 
ed. Gord v. Needs (185 i 2 Galo, 2 entd . Hughes 
& Koone’s Case (1611), Godb. 183 ; Lampets Caso (1612), 
10 Co. Rep. 46 b; eee ». Cotton ( 1663), 1 Keb. 505 ; 


Goodridge 





Williams v. Fry (1672), 3 Keb. 19; Miller ov. Travers 
(1832), 8 Bing. 244, 
1971. Grant to husband & wife & their 


heirs—Habendum to them & the heirs of their 
bodies.|——A grant to husband & wife, & their heirs, 
habendum to them & the heirs of their bodies, with 
remainder to them for life, conveys an estate-tail 
with a fee-expectant thereon.—TURNMAN wv. 
CooprErR (1619), Cro. Jac. 476; 79 E. R. 406; 
sub nom. THURMAN v. COOPER, Poph. 138; 2 
Roll. Rep. 19. 
Annotation :—Refd. Brice v. Smith (1737), Willes, 1. 
1972. Demise to A. & his heirs—Haben- 
dum to him & his heirs for three lives.|—PIs- 
WORTH v. PYET (1671), T. Jo. 43; 84 E. R. 1118. 
Annotation :—Retd. Doc d. Timmins v. Stoel (1843), 7 Jur. 


555. 

1973. ——— Demise to A., her heirs & assigns-— 
Habendum to A. & her assigns—During natural 
life of B.|—-Tenant in fee conveyed lands ‘‘ to H., 
her heirs & assigns, to hold to H. & her assigns 
during’ the life of G.’’ G. was H.’s heir at law :— 
Held: after H.’s death, G. was entitled to hold for 
his life, as special occupant, & that the land did 
not pass to H.’s exors. by the words in ve 
habenduin.—_DokrE d. TIMMIS v. STEELE (1843), 4 
Q. B. 663; 3 Gal. & Dav. 622; 12 L. J. Q. B. 272 ; 
11.7. 0.8. 168; 7 Jur. 555° 114 BK. R. 1048. 
Annotation :— Refd. Phillips v. Ball (1859), 6 C. B. N.S. 811. 

1974. Habendum repugnant to premises—Void.| 
—ANON. (1428), Jenk. 96; 145 KE. R. 68. 

1975. Grant to one—Habendum to two.]— ANON. 
(1572), Ben. & D. 793 123 i. R. 289. 


ee OS EE OS LAY Shae AE tenet Ti 





er nn at ec 


others the 
unto @., 
ASsIgDR, ” ete, 


— 


the term of 150 years, & no longer, to 
be computed from Mar, 25 or Sept. 29, 

which would first or next happen after 
the death of the survivor or longest 
liver of the ceatuis tee vie ’':—Held : 

after the death of the survivor, this 
constituted ai chattel 





— 





interest.— He 


habendum ran 
his ecxors., administrators, & 
ts Held : 
Gd. Was concerned, being repugnant to 
the demise & to the whole tenor & 
intention of the deed, might be re- 
jected.—GRATTAN v. GILES, 2.N. Z. Jur. 


DEEDS AND OTHER INSTRUMENTS. 


1976. —-— Habendum to lessee for his life— 
Term commencing after previous term for there 
lives.|.—-UNDERHAY v. UNDERHAY (1592), Cro. 
Eliz. 269; 78 E. R. 524. 

Annotation :—Refd. Stukeley v. Butler (1615), Hob. 168. 

1977. ——— Demise to B.—Habendum to grantor 
& his wife for their lives—& after their decease 
to B.|—A., being ossessed of a lease for 1,000 
years, grants “all his term, estate & interest 
therein to B. his daughter, habendum to A. & his 
wife for their lives, & after their decease to B.”’ 
The first grant to B. is good, & the habendum to A. 
& his wife, with remainder to B. is void.— 
GOSHAWKE v. CHIGGELL (1629), Cro. Car. 154; 
W. Jo. 205; 79 HE. R. 734. 

Annotation :-—Refd. Jorman v. Orchard (1694), Skin. 528, 


1978. Demise to A. & her heirs—Haben- 
dum to A. & her heirs—During lives.|—By an 
indenture of lease certain premises were demised 
to M. BE. & her heirs, habendum to her & her heirs 
for & during the natural lives of M. E.’s son, J. E., 
her daughter, M. E., & A. E.’s granddaughter, & 
the life of the survivor of them. A. EK. had a 
daughter, but he had not any granddaughter at. 
the time of making the indenture, nor previously 
thereto, though subsequently he had _ several 
granddaughters :—Held: the lease was good for the 
lives of J. E. & M. HK. only.—DokE d. PEMBERTON 
v. Epwarns (1836), 1 M. & W. 553; 2 Gale, 187; 
Tyr. & Gr. 1006; 5 L. J. Ex. 258; 150 KE. R. 555. 

1979. Demise by tenant for life to A., his 
executors, etc.—Habendum from future date—For 
term of grantor’s life.|—R. was tenant for life of 
a house & premises, of which (subject to his life) 
he had made two leases,’a lease expiring on Nov. 13, 
1864, & a lease to J. expiring on Nov. 13, 1874. On 
Nov. 10, 1864, RK. executed a deed, by which, in 
consideration of a yearly rent of £50, he granted 
& leased the property to J., his exors., admini- 
strators, & assigns, habendum from Nov. 13, for the 


— meer ni 


** to hold 























Where frechold land was oxpresded tu 
be granted ‘‘ unto the grantee ... 
unto i to the use of the grantee for 
ever,” & where the deed contained an 
interpretation clause in the description 
of the parties to the deed, by which 
the word ‘* grantee’ was, unless a 


this, so far as 








O'BRIEN (1891), 27 L. 1. Ir. 372.-—IR. 213.—N.Z, 
Lease of separate portions | To A. & heire—Ilabendum 
at separate rents-—-Habendum joint.|—-- lo Pg &: regen During widowhood. | 


When in an ejectinent on the title by 
the exors. of a co-lessee in a lease for 
years, it appeared that the granting 
part of the lease gave separate portions 
at separate rents to the respective 
lessees, but. the habendian & covenants 
in the lease were joint :—d/eld >: the 
lease was a joint lease. —-KENNEDY ¢, 
HAYES (1840), 21. L. R. 186.—IR. 


1974 i. Flabendum repugnant to pre- 
misea—Void.+-A lease of real estate 
for 21 years with a covenant for a like 
term or terms was mortgaged by the 
lessee. The mtge. after reciting the 
terms of the lease proceeded to convey 
to the mtgee. the indenture & the 
benefit of all covenants & agreements 
therein, the leased propert ‘ MY deserip- 
tion, ete. Habendum: *' To have & to 
hold under the mtgees., their successors 
& assigns for the residue yet to come 
& unexpired of the terin of years 
created by the lease less one day thereof 
& all renewals, cote.’ :—Held: the 
premises of the mtge. above referred 
to contained an express assignment of 
the whole time, & the habendum, if 
intended to reserve a portion to the 
nitgor., was repugnant to the said 
promnises & therefore void.—-J AMESON 
vw. LONDON & CANADIAN Loan & 
oa Co. (1897), 27 5. C. R. 435.—- 


b. Demise to B, — Habendum 
to grantor.}—In a lease by G. to VD. & 





My 


veyed to H. her heirs & assigns certain 
frechold premises to hold the same to 
H. her heirs & assigns, ‘‘ so long as she 
remains the widow of M., but should 
she marry or decccase, "the above- 
described land will become the property 
of the two sons of . for ever. 

Covenants for title were added to the 
said H. her heirs & assigns :—Held: 

the habendum constituted a limitation 
& not a condition, & such limitation 
was void, as being repugnant to the 
grant. in ‘the premises, & the grantee 
took a fee srimple.—Dor d. MEYERS tv. 
MARSH (1851), 9 U. C. R. 242.—CAN. 


Then in trust to 
B. j—Under & conveyance to A., her 
heirs & assigns, habendum to A., her 
heirs & assigns, & in case of her decease 
leaving issuc, then in trust to O., her 
husband, his heirs or assigns, to & for 











contrary intention appeared, to be read 


' a8 * grantee & his heirs & assigns ’’ :— 


the benetit, of the children, their heirs . 
or assigns, to be sold for their benefit, . 


ie no jssue, then to QO., his heirs & 
assigns for ever :-—Teld : the habendum 
ba 3 inconsistent with the premises, 
the former must govern & A. took a 
fee.—OWSTON v. WILLIAMS (1858), 16 
U. Cc. R. 405.—CAN. 


Words of limitation omitted — 
W ‘hether can be read into habendum. }-— 


» his heirs or assigns, should think 


& if A. should not survive O., leav- . 


| 


Held; the words of Hmitation could 


——Hy deed of bargain & sale, A. cou- ‘ not, consistently with the contoxt, be 


read into the habendum, & the legal 
estate in the fee simple did not. pass.— 
Re FORD & FERUUSON'S CONTRACT, 
[1906] 1 I. R. 607.—IR. 


f. May qualify estate—Even though 
void.J— The habendum of a_ deed, 
although void, may be looked at, 
together with the other parts of the 
deed, to qualify the estate granted by 
the premises.—HaAGARTY v7. NALLY 
(1862), 13 1. C. L. R. 532.—IR, 


g. —---.]—M., possessed of a chattel 
interest in lands, by deed oper- 
ating as a common law poner elon. 
assigned them to A., B., CG. & D., 
be divided & enjoyed by them tits 
A.'s one-fouwth to consist of W., 
fourth of X., iC. ’s fourth of Y., & D. ‘5 
fourth of Z.; to have & tu hold the 
lands unto A. C. & D., as foluws— 
that is to Bay, to re hi one- -fourth for 
his life, & from & aft€r his demise, if 
he should leave lawful issue him sur- 
viving, to such of them as he should 
appoint ; but if he should die without 
issue, his fourth to be divided & 
descend to the survivor & survivors of 
B., C. & D., which should be then 
living. <A. survived B. & C., & died 
in the lifetime of D., without having 
had issue :—Held : the habendum was 
not ee naa the premises.— 
KERR ?. (1854), 4 I. Ch. R. 493; 
7 Ir. Jur. . — IR, 


Part IV.—Covenants AND PROVISOES. 


term of R. for the term of his natural life ’’ :— 
Held: this deed was not void on the ground that it 
_purported to create a future estate of freehold, as 
there was in the premises of the instrument an 
express grant of the life estate in presenti which 
was not controlled by the habendum.—BODDINGTON 
uv. ROBINSON (1875), L. R. 10 Exch. 270; 44 
L. J. Ex. 223; 33 L. T. 364; 23 W. R. 925. 
Annotation :—Mentd. Savill v. Bethell, {1902} 2 Ch. 523. 
1980. Demise to A., B. & A. & heirs of A.— 
Habendum to them for ninety-nine years—Taking 
nance oe delivery only.|—-BALDWIN’s CASE, No. 
, ante. 





SUB-SECT. 5.—VARIANCE BETWEEN HABENDUM 
AND REDDENDUM. 


1981. As to amount of rent—Reddendum pre- 


389 


valls.|—If in a lease special days of payment are 

limited by the reddendum, the rent must be com- 
uted according to that, & not the habendum.— 
OMPKINS v. PINCENT (1702), 1 Salk. 141; 91 

E. R. 131; sub nom. TomKINs v. PINSENT, 2 Ld. 

Raym. 819. 

a nnoction :-—Mentd. Doe d. Harrics v. Morso (1834), 4 Tyr. 

de 


1982. As to duration of term—Habendum pre- 
vails..—Where the habendum of a lease differs 
from the reddendum as to the duration of the term, 
the statement in the habendum must prevail.— 
BURCHELL v. CLARK (1876), 1 O. P. D. 6023 45 
L. J. Q. B. 671; 35 L. T. 372; 40 J. P. 760; 25 
age 8; revsd. on other grounds, 2 C. P. D. 88, 


Annotations :-—Mentd. Ingleby v. Slack (1890), 6 T. L. TR. 
284; Matthews v. Smallwood, [1910] 1 Ch. 777. 


Reet err eee te ee enrages 


Part 1V—Covenants and Provisoes. 


SECT. 1.—COVENANTS. 
SUB-SECT. 1.—IN GENERAL. 

1983. Definition.|—-Honuis v. Carr, No. 2027, 
post. 

1984. -|—A covenant is nothing more than 
an agreement of the parties under seal (LORD 
ELLENBOROUGH, C.J.).— RANDALL v. LYNCH (1810), 
12 Kast, 179; 104 EH. R. 71. 

Annotations :—Mentd. Rodgers v. Forresters (1810), 2 Camp. 
483; Kdwards v. Vere (1833), 6 B. & Ad. 282; Wright v. 
Goddard (1838), 8 Ad. & El. 144; Brown v. Johnson 
(1842), 10 M.& W. 3313; Ivens v. Klwes (1854), 3 Eq. Kep. 
163; Parker ». Winlo (1857), 27 L. J. Q. B. 49; Ford vr. 
Cotesworth (1868), Lh. R. 4 Q. B. 327; Norden S.S. Co. tv. 
Dempsey (1876), 1 ©. P. DD. 654; Thiis v. Byers (1876), 1 
Q. B.D. 2443 Porteus o. Watney (1878), 3 Q. B.D. 5343 

Davies v. McVeagh (1879), 4 kx. ID. 265; Dahl wv. Nelson, 
Donkin (1880), 6 App. Cas. 38; Vostlethwaite x. Freeland 
(1880), 5 App. Cas. 599; Gullischen v. Stewart (1883), 11 
Q. B.D. 186; Budgett v. Binnington, [1891] 1 Q. B. 35; 
Neptune Steamin Navigation Co. v. Selater & Procter, The 
Delano (1894), 71 L. T. 544; Alexander v. Akt. Damp- 
skibet Hansa, [1920] A. C. &8. 

1985, ——-.|.—Wherever you have words im- 
porting agrecment by all parties, it is on the part 
of each of those parties a covenant, if it be under 
seal, provided the party who Is sought to be charged 
by the covenant is, by the terms of the instrument 
according to the agreement of the parties, to do 
something or not to do something (KINDERSLEY, 
V.-C.).—-RAMSDEN v7. SMITH (1854), 2 Drew. 298; 
2 Eq. Rep. 660; 23 L. J. Ch. 757; 23 I. T. 0. S. 
166; 18 Jur. 566; 2 W. R. 4353; 61 E. R. 734. 
Annotations :-—Mentd. Willoughby v. Middlcton (1862), 2 

John. & H. 344; Campbell v. Bainbridge (1868), L. BR. 6 

bq. 269; Lee v. Lee (1876), 4 Ch. D. 179; Be Campbeli's 

Policies (1877), 6 Ch. D. 686; Dawes v. Tredwell (1881), 

18 Ch. D. 3545 Re D'Bsatampes’ Settimt., D’Estampes cv. 

Crowe (1884), 53 L. J. Ch. 1117; Ite Macpherson, Macpher- 

son v. Macpherson (1886), 55 L. J. Ch. 922; 

Hancock (1838), 38 Ch. D. 78; Re Rickinan, Stokes vw. 

Rickman (1899), 80 L. T. 518; Re Smith, Robson v. 

Tidy, [1900] W. N. 75. 

1988. ——-.|— BROOKES v. DRYSDALE, No. 2006, 


post. 

1987. Covenants real &  personal.j}— 
Warranty is a covenant real annexed to a freehold. 
If annexed to a chattel, it is but a personal cove- 

















PART IV. SECT. 1, SUB-SECT. 1. 


h. Nature of.}-——A covenant must be | 
express & distinct, & not gathered as 
arising consequently or morally by 


reason of something else in the deed.—- 
LIDDELL 'v. MUNRO (1847), 4 U. C. R. epg 
474.—-CAN. ! Sr oreat, 


PART IV. SECT. 1, SUB-SECT. 2.—A. 
k. No particular form essential. )—In 


| 
| 
: 
{ 


ancock v, | 


hem eee ek 


| & lease was contained the following 
roviso: * Provided aweye 
erein contained shall be 
_ taken, or construed to be deemed, or 
taken, in any way, tocompel the said G., 
ministrators, or ass 
the buildings at the expiration 
which are all wooden & liable 
to decay, in as sound & good a state as 
' they now are; but such buildings are 
not to be wilfully or negligently wasted 


nant.—BouLs v. Horton (1672), 1 Freem. K. B. 
56; 89 E. R. 44. 

1988. Covenants may be read to mean contract.| 
—HAYNE v. CuMMINGs, No. 2053, post. 

How construed—According to intention.|—Sce 
Part IIT., Sect. 3, sub-sect. 3, ante. 

1989. Negative covenant—Whether affirming 


| preceding affirmative covenant—-Or additional to 


preceding affirmative covenant.|—LAUGHWELL vt. 
PALMER (1662), 1 Sid. 87; 82 HK. BR. 986. 


a re te te 


‘SUB-SECT. 2.—WHAT CONSTITUTES A COVENANT, 


A. Form of Words. 


Covenant defined.|—-See Sub-sect. 1, anie. 

1990. General rule.|—(1) Ky an indenture of 
lease, the lessce covenanted that he would ‘ from 
time to time during the term at his own cost 
(being allowed all necessary materials for this 
purpose (to be previously approved in writing by 
the lessors), & carting such materials free of cost a 
distance not exceeding five miles from the farm) 
when & so often as need shall require, well & sub- 
stantially repair & maintain the farm, etc.,’’ in 
repair. This covenant appeared among the lessee’s 
covenants, there being lessors’ covenants elsewhere 
in the deed. The deed contained certain powers 
of determining the tenancy with a view to sclling 
or letting the land :—Held: the clause within the 
outer brackets when read toyether with the rest 
of the lease was not a covenant by the Iessors to 
supply the materials for repair, but only a qualifica- 
tion of the lessee’s covenant to repair. 

(2) I think the only principle which these cases 
establish is that covenant is a matter of intention 
& that any words will make a covenant, whether 
participial or not, if it can be clearly seen that 
such was the intention of the parties. A participial 
clause, therefore, such as that in this case, may be 
only a qualification of the previous covenants of 
the lessee, or it may be a covenant by the lessor to 


ee oo 





ere ce ee re) 








{ or destroyed ; necessary repairs, how- 


that nothing ever, for the preservation of the said 
buildings, to be done & performed b 
the said G. at his own proper cost 


charge “ :—Held the words recited 
constituted a covenant.—PERRY  v, 
BANK OF UprPER CANADA (1866), 16 
Cc. P, 404.—CAN. 


I —-——.]—-It Is well settled that 
no particular words are necessary 


| 

deemed, or 
» lo 
| 
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Sect. 1.—Covenants: Sub-sect. 2, A.J 


Bs aach what is mentioned in the clause. If it 
e such a covenant, it may be also a qualification 
in the sense that the lessor’s performance of his 
covenant may be a condition precedent to the 
lessee’s obligation to perform his. In former days 
it seems to have been considered that a clause 
could not be both a covenant & a qualification, but 
I think that is not the law now (PickrorpD, L.J.).— 
WESTACOTT v. HAHN, [1918] 1 K. B. 495; 87 
L. J. K. B. 555; 118 L. T. 615; 34 T. L. R. 257; 
62 Sol. Jo. 348, C. A. 

1991. No particular form § essential—Provided 
clear intention to agree shown.]—lIf it be agreed 
between A. & B., that B. shall pay A. a sum of 
money for bis lands, etc., on a particular day, 
these words amount to a covenant by A. to convey 
the lands; for ‘‘ agreed ”’ is the word of both.— 
PORDAGE v. COLE (1669), 1 Wms. Saund. 319; 
1 Sid. 423; T. Raym. 183; 1 Lev. 274; 2 Keb. 


542; 85 KB. it. 449. 
Annotations pe ne Emmens v. Elderton (1853), 4 H. 

Cas. 624. Lock v. Wright (1723), 1 Stra. oy 
Carpenter v. Saat thaw ),, 4 Bing. 409; Churchward v. 
It. (1865), L. I. 1 Q. 173. Mentd. Thorpe v. Thorpe 
tee 1 Lid. Raym. bea: Callonel ». Briggs (1703), 1 
Salk. 112; Terry v. Duntze Al 2 Hy. Bl. 389; Lloyd 
yp. Lloyd (1837), Donnelly, Abbott v. Hicks (1839), 
8L. J.0. P. 314; Mattoc a Kinglake (1836), 10 Ad. & El. 
50; Wilks v. _oualth oe 0M. & W. 354; Giles . 
Giles (1846), 9 Q. B. 164; Dicker v. Jackson’ (1848), 6 
C. B* 103; Sibthorp v. Brunel (1849), 3 Exch. 826; 
Wright v. Golis (1849), 8 G. B. 150; Lindsay ». Direct 
London & Portsmouth Ry. (1850), 1 M. & P. 529; 
‘Thames Haven Dock Ca. v. Brymer disso) 5 Exch. 696; 4 
‘Eilen v. Topp (1851 fe Exch. 424; aes Legg (1854), 
23 le. J. Ex. 228; y vw. Friar (1854), 4 . L. Cas. 565; 
a acne algont (1856), 26 L. T. 0. at 237 ; Newson 
”. Smythics (185 T.&N. 840: Hoare v. Rennie (1859), 
291, J. Ex. 73; arsdon .. Moor’ .(1859), 4 H. & N. 600; 
Christie v. Borelly ( (1860), 1 1. 328; Seoger v. Duthie 
eons 30L. J.C. Pb. 65; National Assce. ABNOCN. V. et 
ae ty New top. 391; Parsons v Evans (1864), 1 
Ww. 743; Roberts v. Brott (1865), 11 H. L. Cas. $37; ; 
Cullen v. O'Meara (1867), 15 W. R. 1174; Paynter v. 
haar ena LR2C.P, 348; Oxford v. Provan Arie 
L.R.2 P.C. 135; Williams v. Karle (1868), 9 B& 405 
Hutton e thon san 1869), L. R. 4 C. P. 330; Bradford 
v. eee : ) L. R. 7 Exeh. 259 ; Sim son aa Crippin 


1872), L. RK. 8 Q. B. 143; Robinson v. Molle ae aoy 
aw R.7 WH. Is. 802; es v. nce (1875),3 39 J. 
646 ; Bettini . Gye ere Q. B. 83 ; Honek . 


Muller (1881), 7 Q. B. 92; Mersey Stool & Irou Co. v. 
Naylor, Benzon (1884), rs A Dp. Cas. 434 3 a haar ly. 
®. Brecon & Merthyr Tydfil Ry. (1900), 83 TT. 111% 

Ebbw Vale Steel, Iron & Coal Co. v. Blaina Iron & Tinplato 
Co. (1901), 6 Com. Cas. 33.3; Workman, Clark v. Lloyd 
Brasilefio, Pay 1K. B. 968; General Billposting Co. v. 
Atkinson, [1909}) A. C. 118; oe Gas Co. v. Leiston- 
cum-Sizewell U. C., (1916] 2 B. 428; Stein, Forbes 
v. County Tailoring Co. (1918), ae L.J.K. B. 448; Kidner 
v. A as aaa 34 °'T. L. R. 43843 Westacott . Hahn, 


{1918} 1 3, 495 ; Colley n, Overseas Exporters, {1921} 
3K. B. 302. 
1992. - —-~.|]J—HInL v. Carr (1676), 1 


Jas. in Ch. 204 ; 22 kK. R. 807. 
se ation :—-Mentd. Coventry r. Coventry (1721), Gilb. Ch. 


1998. ——— & words not merely qualifying 
or conditional.|—Any words in a deed which show 
an agreement to do a thing make a covenant; but 
it must be clear that they are meant to operate as 
an agreement, & not merely as words of condition 
‘or qualification (DENMAN, C.J.).—WOLVERIDGE v. 
STEWARD (1833), 1 Cr. & M. 644; 3 Moo. & S. 
501; 3 Tyr. 687; 3 LL. J. Ex. 3800; 149 BE. R. 
557, Ex. Ch.; revag. S. C. sub nom. STEWARD tv. 
WOLVERIDGE (1832), 9 Bing. 60. 


«{nnotalions :-—Apld, Westacott & Habn, (1917) 1 K. B. 605. 
Refd. Smith v. Noale (1847), 2 . 67. Mentd. 
Kowley v. Adams (1839), 4 My. re ie ae Humble v. 
Langston (1841), 7 M. & W. 5173 Smith ». Lovell (1850), 

B. 6; agnay v. Edwards (1853), 17 Jur. 839; 
death v. Peat (1833), % Exch. 161; Crouch v. Tregonning 





“ 





(1872), L. R. 7 Exch. 88: Moule v. ae (1872), L. R. 
7 Exch. 101; ; Roberts v. Crowe (1872), L. R. 7 C. P. 629 
Charrington v. Wooder, [1914] A.C.71; ;, Kelantan Govern 
ment v. Duff Development Co., [1923] A. C. 395. 


Compare No. 1990, ante. 

1994. ——.]—Where, in an indenture 
between A. & B., B. acknowledges that he owes so 
much money to A., such acknowledgment may be 
declared upon as a covenant to pay that sum, if an 
intention to enter into an engagement to pay, 
nppear upon the face of the deed. MSecus where 
the acknowledgment appears to have been made 
solely for a collateral purpose. 

To charge a party with a covenant it is not 
necessary that there should be express words of 
covenant or agreement. It is enough if the 
intention of the parties to create a covenant be 
apparent (TINDAL, C.J.).—COURTNEY v. TAYLOR 
(1843), 6 Man. & G. 851; 7 Scott, N. R. 749; 12 
L. J.C. P. 380; 11. T. O. S. 257; 134 E.R. 1135, 
Annotations :-—Consd. Stone v. Van Heythuysen (1854), 

Kay, 721. Folld. Marryat v. Marryot (1860), 28 Beav. 

224.’ Consd. Jackson v. N. E. Ry. oy 77), iP Ch. D. 573. 

Refd. Saunders v. Milzome (1866), I. R. 2 Xo. 573 ; 

Isaacson v. Harwood, Brook v. Harwood (1868), 3 Ch. App. 

225; Holland v. Holland (1869), 4 Ch, App. 449. Mentd. 

Brewo v, Cox (1855), 24 L. T. . 326. 

1995. -|—No el words are 
necessary to constitute a covenant. Whatever 
words you find which clearly show the parties 
oblige themselves to do an act, those amount to a 
covenant in point of law (PARKE, B.).—RIGRY v. 
GREAT WESTERN Ry. Co. (1845), 14 M. & W. 811; 
4 Ry. & Can. Cas. 190; 15 L. J. Ex. 60. 

Annotation :—Refd. Milos v. Tobin (1867), 17 L. T. 432. 

1996. .|—No precise form of words is 
necessary to constitute a covenant. It is enough, 
if the intention of the parties mutually to contract, 
is apparent from the general scope of an instrument 
under seal, more especially, where it commences 
with the words ‘it is hereby agreed by & between 
the said parties in manner oe "—Woop wv. 
CorpPpER MINERS’ Co. (1849), 7 C. B. 906; 18 
L. J. O. P. 293; 1387 E. R. 358. 


Annotations :—Refd. Harrison v. G. N. Ry. (185 2), 11 C. B- 
815; peat v. Stuart (1862), 7 H. & N. 753; Barnes v.- 
City of London Real Property Co., [1918] 2 Ch.18. Mentd. 
aes v. Copper Miners in England (1851), 23 L. J. C. P- 


1997. |—No particular word or form 
of words is necessary to create a covenant, but any 
words are sufficient for the purpose which show an 
intention to be bound by the deed to do or omit 
that which is the subject of the covenant (MAULE, 
J.).—RASHLEIGH v. SoutrH EASTERN Ry. Co. 
(1851), 10C. B. 612; 16 L. T. 0. S. 282; 138 E.R. 
242 J a aa proceedings (1852), 16 Jur. 567, n., 
Ex. ‘ 


Annotations :—-Consd. Knight v. Gravesend & Milton Water- 
works Co. (1857), 2 H. & N. 6; Smith v. Harwich Corpn. 
1857), 2 C. B. N. S. 651; Westacott v. Hahn, f19184 1 
.B.495. Refd. McIntyre v. ate (1863), 32 L. J.C. P. 


























254; ; Westhoughton U. D. ane Wigan Coal & Iron Co., 
[1919] 1 Ch. 159. Mentd. . Ry. v. Harrisun (1852), 
16 Jur. 565. 

1998. -|—It is not necessary that a 





covenant or agreement should be couched in express 
terms. There may be a covenant or agreement 
contained by necessary implication, in terms 
which do not directly amount either to a covenant 
or agreement’? (WIGHTMAN, J.).—.EMMENS ov. 
ELDERTON (1853), 4 H. L. Cas. 624; 13 C. B. 495 ; 
22 L. T.0.S8S.13; 18 Jur. 21; 10K. R. 606, H. L. ; 
affg. 8. C. sub nom. ELDERTON v. EMMENS (1848), 
6 C. B. 160, Ex. Ch. 


Annotations :-—Refd. Payne v. New South Wales Coal & 
Intercolonial Steam Navigation Co. (1854), 10 Exch. 283 ; 


to create a covenant. The deed said | & agreements on the lessee’s part in | boyenant to pay the rent.—LUTTRE 
deft. shall hold subjéct to the yoarly said indenture of lease contained :— . M‘CREERY (1850), 21.C. L. FR. 389. 
rent & to all & singular the covenants | Held: these words created an express —IR, 


Part IV.—CovENANTS AND PROVISOES. 


Churchward v. R. (1865), L. R. 1 Q. B. 173. Mentd. 


Beckham v. Drake (1849), 2 H. L. Cas. 579; Goodman v. 
Pocock (1850), 15 Q. B. 576; Cort »v. Ambergate, etc., 
Ry. (1851), 17 Q. B. 1273; Rust v. Nottidge (1852), 1 B. & 
B, ; Hochster v. De La Tour (1853), 2 E. & B. ; 
Reid v. Hoskins (1855), 5 BH. & B. 729; Cuckson v. Stones 
(1858), 5 Jur. N. S. 337; Darlow v. Hdwards & Snow 

(1862), 6. T. 905; Whittlo v. Frankland (1862), 2 B. & S. 

49; orthington v. Sudiow (1862), 8 Jur. N. S. 668; 

Danube & Black Sea Ry. & Kustendjic Harbour Co. v. 

Xenos, Xenos v. Danube & Biack Sga Ry. & Kustendjie 

Harbour Co. (1863), 13 CC. B. N. 8: 825; McIntyre v. 

Belcher (1863), 14 C. B. N.S. 654; Lewin v. Brown (1866), 

14 W. R. 640; Frost v. Knight (1870), L. R. 5 Exch. 322; 

Boston Deep Sea Fishing & Ice Co. v. Ansoll (1888), 59 

L. T. 345; Turner ». Sawdon, (1901) 2 K. B. 653; 

Devonald v. Rosser (1906), 75 L. J. K. B. 688 ; Re Rubel 

Bronze & Metal Co. & Vos, [1918] 1 K. B. 315; Sweet v. 

Williams (1922), 128 L. T. 379. 

1999. -|—There may be a covenant, 
not in express terms. Wherever it is manifest 
from the expressions used that something was to 
be done, by either of the parties to the contract 
under seal, there is an implied covenant to do it 
(POLLOCK, CU.B.).—KNIGHT v. GRAVESEND & 
MILTON WATERWORKS Uo. (1857), 2 H. & N. 6; 
27 L. A i Ex. 73 > 29 L. T. O. S, 83 > 157 K. R. 3. 
Annotation :-—Reld. Kelantan Government v. Dulf Develop- 

ment Co., [1923}] A. C. 395. 

2000. —-- —-—.]—-Whatever words are used 
by a party to a deed if he intends that they shall 
operate as a covenant he will be held liable. In 
the simple case of a debtor acknowledging a debt 
by a deed under seal, without any other object 
declared by the deed, no doubt it must be assumed 
that, although no words of covenant are used, the 
debtor meant to be bound, or else why should he 
go through the form of executing the deed (Lorn 
Oatrns, 1..J.).—ISAACSON v. Harnwoop, Brook uv. 
HARWooD (1868), 3 Ch. App. 225; 37 L. J. Ch. 
209; 18 L. T. 622; 32 J.P. 2793 16 W. R. 110, 
Ju. J 











Annotations :—Refd. Holland ». Holland (1869), 4 Ch. App.” 


449; Kidd v. Boone (1871), L. RR. 12 Ky. 89; 

Slingsby (1888), 58 L. T. 481. 

2001. —-—- —-—.]—-I_ take it to be clear that 
any forin of words which, when properly construed 
with the aid of all that is Icgitimately adinissible 
to aid in the construction of a written document, 
indicate an agreement forms, when under seal, a 
covenant, & that a covenant may, if it is necessary 
in order to carry out the intention, operate as a 
grant (LORD BLACKBURN).—RUSSELL v. Warts 
(18385), 10 App. Cas. 590; 55 L. J. Ch. 158; 53 
L. 'f. 876; 50 7. P. 683; 34 W. KR. 277, LE. L. 
Annotations : --Refd. Bayley v. G. W. Ry. (1884), 26 Ch. D. 

431; Westhoughton U. D. ©. v. Wigan Coal & Lron Co., 

[1919] 1 Ch. 159. Montd. Beddington v. Atlee (1887), 35 

Ch. D. 317; McManus v. Cooke (1887), 35 Ch. D. G81; 

Birmingham, Dudley & District Banking Co. v. loss 

(1888), 38 Ch. D. 295; Neaverson v. Peterborough Kt. D.C. 

(1902), 86 L. T. 738. 

2002. —--.J—A statement of a binding 
intention on the part of the vendors who execute 
the deed, made, on the face of it, for the purpose 
of inducing the several purchasers to buy, is as 
good a covenant as could be made by the most, 


Kirth v. 





en 





 Licehaahinaaatemmenenennetinnh a tateneeatbentea tied Catena 








1999 i. -—— Provided clear intention 
to agree shown.j)—Contract under seal 
was to perform work at a price named, 
in conformity with the instructions of 
H., the overseer, who was made the 
sole judge as to the state & completion 
of the work, & Roneraly, as to any 
question arising under the contract ; 
he was empowered to reject any 
materials which he might think unfit, 
& to employ others in the event of 
pitfs. not using sufficient despatch, & 
no payments were to be made without 
his written certificate :—Held: there 
was clearly no covenant by defts. that 
the overseer should give certificates 
when pltfs. were entitled thereto.— 
KEMPSTER v. BANK OF MONTREAL 
(1871), 32 U. C. KR. 87.—CAN. 


1999 ii, ——— 


leave :—Held: 


— 


A ace lee 





dition may be construed a covenant 
when such appears to be the intention 
of the parties.—SiaRP 
(1842), 1 Leg. Rep. 206.—IR. 


1999 ili, —— - ——., 
nanted not, without leave In writing 
first obtained from the lessor, 
» Sublet, or part with the pos- 

retuises, 
The covenant was followed 
by words prouhibiting lessor from asking 
& premium for granting leave, & from 
unnecessarily or arbitrarily withholding 
the words following 
the word “ thereof ’’ did not constitute o. 
& covenant.——-CAMERON ». NASH (1900), 

19 N. Z. lL. R. 396.—N.Z. 
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formal words (Kay, J.).—MAcKENzIg v. CHILDERS 
(1889), 48 Ch. D. 265; 59 L. J. Oh. 188; 62 L. T. 
98; 38 W. R. 243. 


Annotations :—Retd. Rowell v. Satchell, [1903] 2 Ch. 212. 
Mentd. Davis v. Leicoster Corpn., (1894] 2 Ch. 208. 


2003. .|—Every obligation which on 
a fair construction of the language of the deed is 
imposed on one of the parte thereto, amounts to 
an express covenant by him to perform that 
obligation. But the language must clearly show 
an intention that there should be an agreement 
between the covenantor & the covenantee to do 
or not to do the particular thing referred to.— 
Re CADOGAN & HANS PLACE Estate, Lrv., Ew p. 
Wiis (1895), 73 L. T. 387; 11 T. L. R. 477, C. A. 














2004. Words ‘‘ covenant, grant,’’ etc., not 
essential.]|—-HoLuis v. CARR, No. 2027, post. 
2005. ——~ .}-—-To create a covenant in a 





deed, the word covenant need not be specifically 

introduced. 

Where it was agreed that A. should retire from 
a mercantile establishment, & O. & E. should 
continue the business in partnership, & that A. 
should advance two-thirds of the capital required to 
C. & E. the other third, & the deed between the 
parties stated, among. other _ stipulations: 
‘Whereas an account of all the debts of A. in his 
business of a merchant, has been this day taken & 
the balance in his favour amounts to £38,033, & 
whereas it has been agreed by & between A., O. & 
I. that the whole of the debts & credits of A. shall 
be received & paid by C. & H.; & that the balance 
of £38,033 shall be accounted for & paid by them 
in manner hereinafter mentioned; & <A. by 
indenture hath assigned the debts & credits to 
them; this indenture further witnesseth that it 
is agreed in consideration of £12,000 paid to A. by 
1. & for raising £24,000 as C. junior’s share of the 
capital, the sum of £36,000, part of the £38,033, 
is to be retained by ©. & K., & the remaining 
£2,033 paid by A. by instalments at six, twelve 
& cighteen months; & if any of the debts shall 
prove bad, the loss shall be borne by C. & E.” :— 
Held: an action of covenant was clearly maintain- 
able on the preceding clause against C. & Ki. for 
non-payment of the debts due from A. at the time 
of his retiring.—SALTOUN v. Houstoun (1824), 1 
Bing. 433 ; 8 Moore, GC. P. 546; 21. 3.0.8. 0. P. 
93; 130 K. R. L174, 

Annotations :-—Folld. Sampson _v. Kasterby (1829), 9 13. & C. 
505. Reld. Jackson arene ict vn ear Dea erent 
ransage 855 ped Le tO. s, 326; ‘Worthington v Sudlow 
(1862), 2 B. & S. 508. 

2006. ——.]--—By a contract for the sale 
of a public-house, the vendor agreed to assign & 
the purchaser agrced to take the lease, ‘‘ subject 
to the yearly rent of £00 & the performance of the 
covenants thereby reserved & contained, such 
covenants being common & usual in leases of 
public-houses.”” Upon investigating the title, 
the purchaser found that the lease under which the 
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m. ‘Jn three equal nayments to be 
respectively made. of phe words in the 
proviso of a mtge. “in three equal 
payments to be respectively made "" :—~ 
lleld did not create a covenant to 
say the amount specified.—JAOKHON 9. 
VMOMANS (1869), 19 C. P. 394.—OAN, 


to n. “ Payable in the manner aspect- 
aie Ril agreement under seal, 
xy which pltf. agreed ta convey to 
deft. certalu land ‘“ for $300, payable 
in the manuer specified ”’ Held: to 
amount to a covenant by deft. to poy 
the money.—BEERY v. GARRARD (1871), 
32 U. Cc. R. 173.-—CAN. 
“Warrant & defend.”j|-~ The 
words ‘“* warrant & defend ”’ are words 
creating # covenant of warranty. 


-~-Words of con- 
vv DLBERURR 


}—A lease cove- 


‘or any part 
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Sect. 1.—Covenants: Sub-sect. 2, A. & B.J 


premises were held contained this clause: ‘‘ Pro- 
vided always & these presents are upon this 
express condition, that all & every underlease, 
deed of assignment, etc., which shall be made & 
executed during the term, shall be left with the 
solr. of the ground landlord within two months 
of its date, for the purpose of registration, & a fee 
of one guinea paid for such registration,’ & a 
power of re-entry in case of ‘‘ breach or non- 
performance of any of the covenants or other 
stipulations hereinbefore contained or referred to.”’ 
The purchaser refused to complete, on the ground 
that this was not a common & usual covenant; & 
the jury so found :—Held : whether the proviso in 
the head lease was a covenant in the strict sense 
or not, it was at all events a covenant within the 
contemplation of the agreement, & therefore the 
purchaser was not bound to complete. 

I am of opinion, upon the authorities cited, & 
upon the reason of the thing, that, though the 
words ‘‘covenant’”’ & ‘‘ agree’”’ are not used, 


there is enough to make this proviso or stipulation | 


@ covenant in law. ‘‘ Any words in a deed which 
show an agrcement to do a thing make a covenant : 


as, if it be agreed by articles between A. & B. that | 


stock shall be in the hands of B. until a jointure 
be made, B. solvendo proinde the interest to A., 
covenant, lies against B. for the interest :’’ Com. 
Dig. Covenant (A.1.). So, in Sheppard’s Touch- 
stone, p. 162, it is laid down that ‘‘ there needs 
not. formal & orderly words, as, covenant, promise, 


& the like, to make a covenant on which to ground |; 
an action of covenant, for a covenant may be had | 


by any other words ’”’: 
puf; ‘“1f these words be inserted in a deed, 
amongst other covenants, ‘that the lessee shall 
repair, provided always that the lessor shall allow 
timber, 
provided always that the lessor do carry away 
the earth,’ these are good covenants on both sides.” 
There, neither the word ‘ covenant’? nor the 
word “agreed ” is used. 
although there may be some slight apparent 
contradiction in some of the authorities, these may 
well be reconciled by looking at the whole of the 
instrument in order to ascertain the real intention 
of the parties (GROVE, J.).— BROOKES v. JYIRYSDALE 
(1877), 3C.P. DD. 52; 37 L. T. 4673 26 W. R. 331. 
Annotation :-—Refd. Westacott v. Hahn, [1917] 1 K. B. 605. 

2007. —-—- Sufficiency of ‘‘ grant.’’|—Ror d. 
WILKINSON v. TRANMARR, No. 988, ante. 

2008. -|—No particular technical words are 
requisite towards making a covenant (LORD 
MANSFIELD, C.J.).—LANT ». Norris (1757), 1 
Burr. 287; 97 E.R. 317. 
sis ale ka —~Refd. Monypenny v. Monypenny (1859), 33 


O. 8.33. Mentd. Stephens v. Junior Anny & Navy 
Stores, [1914] 2 Ch. 516. 


7a —-——-.|—-SAMPSON v. KASTERBY, No. 2032, 
post, 
2010. Must amount to binding agreement.|/— 





It seems to me that, | 


& the following instance is | 


or ‘that the lessee shall scour ditches, | 


By an agreement between pitt. & defts. for the sale | 


of some land, after a recital that pltf. had been 
intending to construct a street over some portion 
of the Jand, defts. agreed that the strect should be 
carried over the land to be conveyed, by means of 


fe RAR ne EPL cate el 


GQUEGAIN v0, LANGIS (1882), 21 N. B. BR. 
(P. & B.), 549.—CAN. 


- “* To be used only asa site fora 
detached dwelling house.’’"}—In~ the 
original deed of deft.’s predecessor in 
title the folowing words followed the 
description of the lot: ‘to be used 
only as a site for a detached brick or 
stone dwelling house.’”’ -There was no 
express covenant tuo the same effect 


—Held 


qQ. 


_ 


ee 


—_- rn ee 


though there was one not to erect any 
building for manufacturing purposes ; 
: the provision quoted was 4 ; 
covenanut.—PEARSON t. ADamMs (1912), 
27 O. Li R. 87.—CAN. 


* Saving & reserving.’’}—In_ the 
granting part of a lease, the follow- 
ing clause was inserted immediately 
after ‘‘ all that & those,”’ al 

saving & reserving to the lessor 


DEEDS AND OTHER INSTRUMENTS. 


a bridge to be constructed to the satisfaction of 
certain comrs. & that defts. should & would pay 
their proportion of the making, etc. :—Held: 
this did not amount to a covenant by defts. to 
make a bridge over the land in question, as the 
clause, whereby defts. contracted to pay their 

1oportion of the expense of making the street, was 
inconsistent with the notion of their making it 
themselves.—CHADWICK v. CHESTER & BIRKEN- 
HEAD Ry. Co. (1851), 18 L. T. O. S. 93. 

2011. —-— Not merely contemplation of agree-~- 
ment.|——The ct. must be satisfied that the language 
does not merely show that the parties contemplated 
that the thing might be done, but it must amount 
to a binding agreement upon them that the thing 
shall be done (PARKE, B.).—JAMES v. COCHRANE 
(1852), 7 Exch. 170; 21 L. J. Ex. 229; 155 KE. R. 


903; on appeal (1853), 8 Exch. 556, Ex. Ch. 

Annotations :—Mentd. Wheatley v. Westminster Brymbo 
Coal Co. (1869), L. R. 9 Kq. 538; Kelantan Government 
vo. Duff Development Co., [1923] A. C. 395. 


2012. “‘I will be ready at all times.’’]— 
WALKER v. WALKER (1636), 1 Roll. Abr. 519. 


Annotations :—Mentd. Hollis v. Carr (1676), Freem. Ch. 3; 
Williams v. Burrell (1845), 1 C. B. 402. 


2013. Covenant to be  ‘‘ accountable.’’|]— 
Covenant lies on a writing, by which the deft. 
covenants to be accountable for £100.—BRIcE v. 
CARRE & EMERSON (1661), 1 Lev. 47; 1 Keb. 155; 
83 E. R. 290. 

2014. Force of words yielding & paying.|— 
PORTER v. SWETNAM (1654), Sty. 406; 82 E. R. 
816. 

Annotations :—Mentd. Heliar v. Casebrooke (1665), 1 Keb. 
923; Floyd v. Langfield (1676), Freem, K. B. 218; Garth 
v. Taylor (1679), Freem. K. B. 261; Taylor d. Atkyns v. 
Horde (1755), 1 Keny. 143. | 
2015. ——.]-—HELLIER v. CASBARD (1665), 1 

Sid. 240, 266; 82 KE. R. 1081, 1096; sub nom. 

HELIER v. CASEBERT, 1 Lev. 127; 1 Keb. 839, 

923. 

Annotations :—Consd. Rubery v. Stevens (1832), 4 B. & Ad. 
Zit. Refd. Pitcher v. Tovey (1691), 4 Mod. Rep. 71. 
Mentd. Steward v. Wolveridge (1832), 9 Bing. 60. 

2016. .|—-Honuis v. Carn, No. 2027, post. 

2017. —-—.|--A. being scised in fee of a mill & 
of certain lands, granted a lease of the latter for 
years, the lessee yielding & paying to the lessor, 
his heirs & assigns, certain rents, & doing certain 
suits & services; & also doing suit to the mill of 
the lessor, his heirs and assigns, by grinding all 
such corn there as should grow upon the demised 
premises. The lessor afterwards devised the mill 
& the reversion of the demised premises to the 
same person :—Held: the reservation of the suit 
to the mill was in the nature of a rent, & the implied 
covenant to render it resulting from the reddendum, 
was a covenant that ran with the land as long as 
the ownership of the mill & the demised premises 
belonged to the same person, & consequently the 
assignee of the lessor might take advantage of it.— 





VYVYAN v. ARTHUR (1823), 1 B. & C. 140; 2 
Dow. & Ry. K. B. 760; 107 EH. R. 152; sub nom. 


VIVYAN v. ARTHUR, 1 L. J. O. S. K. B. 138. ‘ 
Annotations :-—Consd. Keppell r. Bailey (1834), 2 My. & Kk. 
517. RBefd. Doe d. Calvert v. Keid (1830), 10 B. & C. 849 | 
Standen c. Chrismas (1847), 16 L. J. Q. B. 265; Norval v. 
Pascoo (1864), 4 New Rep. 390; Rogers v. Hosegood, 
1900] 2 Ch. 388; Dewar r. Goodman, (1909) A. C. 72; 
yson v. Forster, Dyson v. Seed, Quinn, Morgan, [1909 
A. C. 98; Ricketts v. Enfield, [1909] 1 Ch. 591. 
( to resume the whole or any part of 
' that portion of the hereby demised 
premises called the Nine Acres, lying, 
' ete., allowing to the lessec, his heirs, 
| ete., the rent of 30s. an acre per 
annum, for so much as shall be resumed 
of the same, foné during the remaining 
term that shall exist of the said de- 
mised premises ’ :—Held: this clause 
was &@ covenant.—DUBLIN (ARCHBP.) v. 
Eaton (1841), 3 I. L. R. 168.— IR. 
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2018. Foroe of word ‘‘ rendering.’’)—GILES v. 
LIoorPER (1690), Carth. 135; 90 E. R. 683. 
Annotation :—Mentd. Festing v. Taylor (1862), 3 B. & S. 218. 

2019. Force of words ‘‘ covenant ’’ & ‘‘ agree.’’] 
—The word covenant is not more powerful than 
the word agree (Lorp St. LEONARDS, L.J.).— 
MONYPENNY v. MONYPENNY (1861), 9 H. L. Cas. 
114; 31 L. J. Ch. 269; 11 E. R. 671, H. L.3; affg. 
(1859), 3 De G. & J. 572, L. O. 


Annotations :-—Refd. Piggott v. Stratton 


J. 33. Mentd. Ford v. Tynte (1865), 

Nicholls v. Bulwer (1870), L. R. 6 C. P. 281; 

Minchin (1871), 19 W. R. 993. 

hai -]|—BROOKES v. DryspDALe, No. 2006, 
ante. 

2021. Agreeing & declaring without covenanting 
~—-Self contradictory.]—ELLISON v. BIGNOLN (1821), 
2 Jac. & W. 503; 37 E. R. 720. 


Annotation 
2K. 8. 261. 


(1859), 1 De G. F. & 
34 L. J. Ch. 455; 
Minchin v. 





B. Recitula amounting to Covenants. 


Recitals generally.|—Sce Part I1I., Sect. 8, ante. 

Variance between recitals & operative part.|— 
Sce Part ITI., Sect. 7, sub-sect. 1, ante. 

Covenants arising by construction.]-—See Con- 
TRACT. 

Form of words necessary to constitute covenant.| 
—See Sect. 1, sub-sect. 2, ante. 

Qualification of covenants by recitals.]—~See Sub- 
sect. 9, C., post. 

2022. General rule.]|—Where words of recital 
or reference manifested a clear intention that the 
parties should do certain acts, the cts. have from 
these inferred a covenant to do such acts & sus- 
tained actions of covenant for non-performance, 
as if the instrument had contained express 
covenants to perform them (LORD DENMAN, C.J.). 
—-ASPDIN v. AUSTIN (1844), 5 Q. B. 6713 1 Dav. 
& Mer. 515; 13 L. J. Q. 3B. 155; 8 Jur. 355; 
114 KE. 1. 1402. 


«{nnotations :—-Consd. Emimens tv. Elderton (1853), 4 BH. Tu. 
Cas. 624; Whittle v. Frankland (1862), 31 L. J. M. ©. 81; 
Churchward v. R. (1865), L. RK. 1 Q. B. 1733) Phillips v. 
G. W. Ry. (1872), 41 L. J. Oh. 6145 Re Shell Transport & 
Trading Co. & Consolidated Petroleum Co. (1404), 20 
T. L. R. 517; Devonald vo. Rosser, (1906] 2 K. B. 728. 
Refd. Dunn v. Sayles (1844), 5 Q. B. 6853 Richardson v. 
Palmer (1845), 5 ~. T. O. S. 177; Vilkington v. Seott 
(1846), 15 M. & W. 657; Burton vu. G. N. Ry. (1854), 
9 Kxeh. 4073; Worthington v. Sudlow (1862), 26 J. P. 
4543 3 MeIntyre v. Belcher (1863), 32 L. J. CG. BP. 254; 
Boston Deep Sea Fishing & Ice Co. v. Ausell (1888), 59 
LL. T. 345. Mentd. R. v. Welch & Wills (1853), 17 Jur. 
1007; Whitanore v. Owen (1854), 2 W. RR. 432; Lewin v. 
Brown (1866), 14 W. BR. 6460. 


ah -|—FARRALL v. HILpircn, No. 2033, 
post. 

2024. -| - LAY v. MoTTRAM, No. 2034, post. 

2025. Recital of covenant.|—-HILTON v. SMITH 
(1690), 1 Lut. 493; 125 EK. R. 259. 

2026. Recital showing intention of party to be 
bound—-Agreement to pay share of profit.}-—Bar- 
FOOT v. FRESWELL & Picanp (1675), 3 Keb. 465; 


84 E. R. 826. 
aL a >-——Refd. Farrall v. Hilditch (1859), 5 C. B. N.S. 











2027. —_— Agreement to settle property in | 
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PART IV. SECT. 1, SUB-SECT. 2.—B. 

2025 i. Recital of covenant. }—The re- 
cital of an agreement in a bond signed 
by aralilway co. :—Held: amounted to 
a covenant on their part to observe the 
terms of the agreement.—WHITBY v. 
GRAND TRUNK Ry. Co. (1901), 21 
C. L. T. 226; 10. L. HK. 480.—CAN. 


2026 i. Recital showing intention of 


draw off the 





party to be bound.}—An_ indenture , 2027 I. A 
between pltf. & deft. recited that deft. | riage portion.}— 
was the owner & occupier certain | settlement executed 
timber limits, & had agreed to sell to | of hie da 

pitf. all the square timber growing ! recital that 


i Conad. Rose & Frank Co. v. Crompton, [1923] ; 
t 


cee ee ee a gn 


eee es 


, arrears duc to them since that date. 





there of a specified length, & witnessed 
that pltf. ‘“* had a right. to cut, make, & 
paid timber until the 
15th April next, & not longer ’’ :— 
Held: taken altogether the instrument 
contained a covenant b 
owned the limits, & hac 
& give the pitf. a right to remove the 
timber.—Link v. HUNTER (1868), 27 
U. C. Rt. 187.—CAN. 

eement to vay mar- 
father join in w& 


hter which contained a 
e was desirous to give her, 


' wife to live apart. 
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marriage.|—Articles of agreement reciting an 
intended marriage, covenanting to settle a jointure 
in consideration of a marriage portion, & con- 
cluding thus: ‘‘ & it is hereby agreed that a fine 
shall be levied to secure the payment of the said 
portion,’’ amount to a covenant to levy the finc ; 
& the ct. of chancery may decree the execution of 
it in specie. 

Wherever there is an agreement under hand & 
seal, covenant lies. Now there are many cases 
where words will make a covenant, because of 
the agreement, when the general words of 
‘* covenant, grant, etc.’’ arc wanting ; as ‘‘ yielding 
& paying ’’ will make a covenant (FINCH, C.).— 
Houuis v. CARR (1676), 2 Mod. Rep. 86; Cas. 
temp. Finch 261; Freem. Ch. 3; 86 EK. R. 956. 
Annotations :—Consd. Saltoun v. Houston (1824), 1 Bing. 

433. Expld. & Distd. Young v. Smith (1865), 35 Beav. 

87. Apld. Buckland v. Buckland, [1900] 2 Ch. 534. Refd. 

Rashleigh v. 8S. E. Ry. (1851), 10 C. B. 612. 

2028. —— ~}—An ante-nuptial settlement 
made between the intended husband, the intended 
wife (an infant), & trustecs, recited an agreement 
that property belonging to the wife & then in the 
hands of the trustees should be settled. By the 
testatum the wife, in pursuance of the agreement, 
declared that the trustees should hold the pro- 
perty on certain trusts. There was no declaration 
or covenant by the husband. On attaining 
twenty-one the wife repudiated the settlement :— 
Held: there was an agreement between the 
husband & the trustees, & the recital of that 
agreement was operative asx between the parties 
to it, although unaccompanied by any obligation 
binding on the infant wife.—BUCKLAND v. Buck- 
LAND, [1900] 2 Ch. 534; 69 LL. J. Oh. 6483; 82 
L. T. 759; 48 W. R. 637; 16 T. L. R. 487; 44 
Sol. Jo. 593. 

.tnnotation:—Mentd. Re Crook’s Settlmt., Re Glaster's 

Settimt., Crook v. Preston, (1923] 2 Ch. 339. 

2029. —-— Agreement to pay marriage portion.| 
—GRAVES v. WHITE (1680), 2 Hq. Cas. Abr. 652 ; 
Freem. Ch. 57; 22 KH. BR, 548, lL. C. 

2030. ——-- Agreement as to value of lands 
settled as marriage portion.] -—-GLEGG v. GLEGG 
(1728), 4 Bro. Parl. Cas. 614; 2 iq. Cas. Abr. 27, 





_ pl 32; 2 i. RR. 418, HL. 





2081. ——- Agreement by husband & wife to 
live apart.|—-By a separation deed, after reciting 
that the husband & wife had agreed to live apart, 
the husband assigned certain Icascholds to trustees 
in trust to pay the rents to the wife for life, & 
then to sell & hold the proceeds, in the events 
which happened, in trust for himself, & he 
covenanted to make up the wife’s income to £300 
a year. The deed contained a proviso for deter- 
mination in the event of the wife secking to resume 
cohabitation, but it contained no covenant by the 
The husband paid nothing 
under the covenant, & in 1868 he was adjudicated 
abkpt. The trustees proved for arrears due down 
the date of the bkpcy., but there were further 
On the death 


of the wife the husband’s assignee in bkpcy. claimed 


ew re - ee ee ene Ne eee an ee me 





as a marriage portion, such sum or 
child’s share os he might be entitlod 
to dispose of :—ield: the recital 
amounted to an absolute covenant.—— 
puene vb. GOKDON (1860), 11 [. Ch. R. 
181.-—I e 


2027 ii. —~-—-,J--A settlement, 
executed previously to the marriage 
of A. (B.'s daughter) recited that B. 
agreed to give & appoint to A. a portion 
of £2,000 :—Held : the deed contained 
no personal covenant by B. to pay the 
£2,000.—BORROWES _ U. BORROWKS 
(1872), 6 I. KR. Eq. 305%.—IR. 


deft. that he 
power to sell 





on the marriage 
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Sect. 1.—Covenanis: Sub-sect. 2, B.: sub-sect. 3.} 


the leaseholds :—Held: a covenant by the wife 
to live apart ought to be implied from the recital. 
Consequently there was valuable consideration 
for the husband’s covenant & the trustees were 
entitled to retain the leaseholds until the arrears 
rha0o Sy ae eae Peete DAVIES v. TAGART, 
th. ; . Jd. Ch. 555; . T. 591 ; 
48 W.R. 467. 9 9 82 L Jy 591 9 
nno — ‘ : 
oe, SUE Ro ne a" ewell 8s Settimt., Watts v. Public 
2082. Agreement to pull down & erect a 
mill.|-Where a@ lease of an undivided third part 
of certain mines contained a recital of an agree- 
ment made by the lessee with the lessor, & the 
owners of the other two-thirds, for pulling down 
an old smelting mill, & building another of larger 
dimensions, & the lease contained a covenant to 
keep such new mill in repair, & so leave it at the 
expiration of the term, but did not contain a 
covenant to build it:—Held: such a covenant 
was to be implied, & the lessor of the one-third 
might sue upon it in respect of his interest. 

t appears evidently to have been the intention 
of the parties that the building should be erected ; 
& as no precise form of words is necessary to make 
a covenant, we think the recital of the agreement 
that the building should be erected, followed by 
the express covenants to maintain & leave it, do 
amount to a covenant in law to erect the building 
(LORD TENTERDEN, C.J.).—SAMPSON Vv. EASTERBY 
(1829), 9 B. & C. 605; 4 Man. & Ry. K. B. 422; 
5'L. J. 0. 8S. K. B. 291; 109 E.R. 188; affd. sub 
Tove ee ane v. SAMPSON (1830), 6 Bing. 644, 

UX. e 
Peutanar ( jaye a ab. Retd D Sayles (1844), 
5 Q. B. 685. Mentd. Keppell v. alley (1834), 2 Ny. & 


Kk. 517; Aspdin ». Austin (1844), 5 Q. B. 671; Dowar »v. 
tian yr 11909) A. CG. 723 Ricketts v. Hnfield, [1909] 


2033. Agreement not to enforce debt—Till 
security realised.|—An indenture made between 
pltf. & deft. recited that the former was seised or 
entitled to certain hereditaments & premises, 
subject to a mtge. & further charge, that he was 
indebted to deft. in the sum of £100 for goods sold 
& delivered, that: deft. had commenced an action 
against him to recover the same, & that pltf. being 
desirous of staying the action & of securing to 
deft. the payment of his debt, had proposed & 
agreed to convey the hereditaments & premises 
to him, subject to the incumbrances, upon certain 
trusts for securing the same. It then recited as 
follows—‘‘ and it has also been agreed between 
plif. & deft. that he, deft., shall be at liberty to sign 
Judgment in the action commenced against pltf. 
as aforesaid, but that no execution shall issue 
thereon, until this present security be realised.”’ 
The indenture then proceeded to convey the 
premises to deft. upon certain trusts :—Jleld: 
the latter recital amounted to a covenant by deft. 
not to issue execution until the realisation of 
the security.—FARRALL v. Hinpitcy (1859), 5 
Oo. B. N.S. 840; 28 L. J. C. P. 221; 5 Jur. N.S. 
962; 7 W. RK. 409; 141 BE. R. 377. 

Annotations :—Consd. I. : 865 ». B. N.S. 
170 Reta. Sherborn Tollomacho (1863), 18 GB. N.S 
NY i ity sit), 1 Ob. D. 8735" Jackson v. Ne i. Ry: 
Renae wile bls eee 
2084. ——— Agreement to pay composition.]— 

A recital in a deed may amount to a covenant, 

where it eppeete to be the intention of the parties 

that it should do so. 

A composition deed under Bkpcy. Act, 1861 
(c. 184), s. 192, professing to be made between the 
debtor, a surety, & all the creditors recited, amongst 
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DrEeps AND OTHER INSTRUMENTS. 


other things, that the debtor had agreed to pay 
his creditors 5s. in the pound upon their debts 
by two instalments of 2s. 6d. in the pound each, 
the first in cash, the second by the joint & several 
pon notes of the debtor & the surety, at 
our months’ date; & that the statutory majority 
of creditors had consented to accept such com- 
position. It then witnessed that, in consideration 
of the premises, the several creditors released 
the debtor, in the largest possible terms, from all 
debts, claims, & demands, ‘‘save & except their 
rights, claims, & demands under & by virtue of 
this deed, & of the said promissory notes for the 
second instalment of the said composition ”’ ; 
with a proviso saving their remedies against third 
persons; & the surety covenanted not to accept 
any security, preference, or benefit, until the full 
amount of the composition should have been paid : 
—Held: the deed amounted to an absolute release, 
& might be pleaded in bar as such.—Lay v. 
MorrraM (1865), 19 C. B. N. S. 479; 12 Jur. 
N.S. 6; 144 E. R. 874. 

Annotations :—Refd. Brooks v. Jennings (1866), L. R. 1 C. P. 


476: Gresty v. Gibson (1866), L. KR. 1 Exch. 112 ; Reeves 
v. Watts (1866), 7 B. & S. 523. 


2035. .|—A recital in a deed of com- 
position under Bkpcy. Act, 1861 (c. 134), s. 192, 
that the debtor has agreed to pay a composition 
of a given amount to all his creditors, amounts to 
@ covenant.—BROOKS v. JENNINGS (1866), L. R. 
1 OG. P. 476; Har. & Ruth. 414; 14 L. T. 193 
12 Jur. N.S. 341; 14 W. R. 440. 

Annotations :—Mentd. Kitchin »v. Hawkins (1866), L. R. 2 
©. P 22; Tetley v. Wanless (1866), 15 L. T. 255; Isaacs 
». Green (1867), L. R. 2 Exch. 352; McLaren v. Baxter 
(1867), L. R. 2 C. P. 559. 

2036. Whether covenant to pay debts implied 
from recital of—Agreement to take over business.] 
—SALTOUN v. LlousToun, No. 2005, ante. 

2037. Agreement to pay off mortgages & 
debts of another.|-—A declaration stated, that by 
indenture between deft. & J. reciting that deft. 
for certain considerations had agreed to pay off 
certain mtges. & debts of J., deft. covenanted to 
& with J. to save, & indemnify J., his heirs, etc., 
from the payment of the said debts & from all 
actions, etc., in respect of them. Breach that 
£500 of an annuity for payment of which J. had 
bound himself, his heirs, etc., became in arrear & 
remained so after J.’s death, & that deft. did not 
pay the same nor protect or indemnify J., his 
exors. & administrators by reason whereof the 
annuity bond became forfeited & the grantee 
recovered against pltf., administratrix of J., & 
had judgment of assets quando :—Held: looking 
to the whole of the deed declared upon, there 
appeared a covenant by deft., not only to indem- 
nify, but to pay the debt.—Carr v. ROBERTS 
(1833), 5 B. & Ad. 78; 2 Nev. & M. K. B. 423 
2L.J.K.B. 183; 110 BE. R. 721. 

Annotations :—Mentd. A.-G. v. Hopo (1834), 4 Tyr. 878; 
Ashdown v. Ingamells (1880), 5 Kx. D. 280; Wigsell v. 
School for Indigent Blind (1882), 8 Q. B. D. ; 
Perkins, Poyser v. Beyfus, [1898] 2 Ch. 182; 
Guarantee Trust & Accident Soc., Liverpool Mortgage 
Insee. Co.’s Case, [1914] 2 Ch. 617. 

2038. Agreement to pay balance to be 
found there.|—-A deed was executed by C. & D., 
reciting that C. was indebted to D. in vgrious sums, 
but that the precise balance was not yet _ascer- 
tained, & that C. was willing to pay to D. the 
balance that might be due to him, ‘‘ such balance 
to be ascertained & paid in manner hereinafter 
mentioned.’ It then provided for submitting 
the accounts to arbitrators named in the deed. 
The arbitrators died before they made their award : 
—Held: this constituted@an absolute promise to 
pay the amount due; &, therefore, notwithstand- 














ing that clause, these recitals, coupled with extrinsic 

parol evidence as to the amount, were sufficient 

to take the case out of the operation of the Stat. 

Limitations.—CHESLYN v. ALBY, DALBY v. 

CHESLYN (1840), 4 Y. & C. Ex. 238; 10 L. J. Ex. 

Eq. 21; 160 E. R. 993. 

Annotations :—Mentd. Spong v. Wright (1842), 9 M. & W. 
G29; Williams ». Griffith oe Exch. 335; Hales t. 
Stevenson (1863), 8 L. T. 798; Ke Astley & Tyldesley Coal 
& Salt Co. & Tyldesley Coal Co. (1899), 68 L. J. Q. B. 252. 
2039. Acknowledgment that sum is due.|— 

BRICE v. CARRE & EMERSON, No. 2013, ante. 

2040. ——- ——_.]—-CoURTNEY v. TAYLOR, No. 

1994, ante. 








1. ——,.]—A deed of assignment for 
the benefit of creditors contained a recital on the 
part of the debtor of the existence of the debt, a 
simple contract one, & a covenant by the creditors 
not to sue for a certain period :—Held: the debt 
was not thereby converted into a specialty.—- 
IVENS v. ELWES (1854), 3 Drew. 25; 83 Kq. Rep. 
163; 24 L. J. Ch. 249; 24 L. T. O. S. 187; 1 Jur. 
N.S8S.6; 3W.R. 119; 61 E. R. 810. 

Annotations :-—Refd. Brewe v. Cox (1855), 3 W. R. 276. 


Mentd. Barnes v. City of London Real Property Co., ete. 
(1918), 87 L. J Ch. 601. 


2042. .|—A., being indebted to B., 
made & executed an indenture between himself 
& C., to which B. was no party, & thereby, after 
reciting that A. stated that he was indebted to B. 
in a certain specified sum, A. conveyed & assigned 
all his real & personal property to C. upon trust 
to sell, & out of the proceeds to pay the debt, 
& to pay the surplus to A. The deed contained a 
covenant for further assurance :—IIeld: the debt 
to B. was not converted into a specialty. 

The thing to be inquired into is, looking to the 
whole construction of the deed, what was its object 
& vurport & that of the recitals. There is nothing 
equivalent to a covenant with LB. as party to the 
deed (PAGE Woop, V.-C.).—STONF v. VAN Hey- 
THUYSEN (1854), Kay, 721; 609 EK. R. 307. 

2043 -/—Where a deed contained a 
recital acknowledging a debt & went on to assign 
property as a security for the debt :—-ffcld: no 
covenant to pay would be implied, the object 
of the acknowledgment being simply intended to 
fix the amount of the debt.— MArRyaT v. MARRYAT 
(1860), 28 Beav. 224; 20 L. J. Ch. 665; 2 LL. T. 
531; 6 Jur. N.S. 572; 54 K. R. 352. 
sia :—Consd. Jackron v. N. E. Ry. (1877), 7 Ch. D. 


A473. Refd. Saunders v. Milsome (1866), L. R. 2 Eq. 573; 
Helland +. Holland (1869), 4 Ch. App. 449. 


2044. ————.]—A. being indebted to B. on 
simple contract, gave a promissory note for the 
amount, & executed a deed by which after reciting 
the debt & the note, he, as further security, charged 
certain property with the payment of it, & agreed 
to execute such a mtge. of the property, with all 
powers, covenants, & clauses incidental thereto, 
as B., should require :—Held: the deed converted 
the debt into a specialty debt.—SAUNDERS v. 
MILsoME (1866), L. R. 2 Hq. 573; 14 L. T. 7338; 
15 W. ft. 2. 
ann :—-Refd. Jackson r. N. E. Ry. (1877), 7 Ch. D. 
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2045. ——-  ———.]—ISAACSUN _v. 
Brook v. HARWOOD, No. 2000, ante. 

2046. -|—By the acknowledgment of 
a debt in a deed under seal, a covenant to pay will 
not be implied where the acknowledgment is merely 
collateral to the purpose for which the deed was 
executed.— JACKSON v. NortTit EASTERN Ry. Co. 
(1877), 7 Ch. D. 573; 47 L. J. Ch. 303; 37 L. T. 
664; 26 W. R. 518. 

2047, Recital that debt had been paid— 
Debt not paid in fact.|—By deed under seal be- 
tween pitfs. & deft. after reciting au agreement 


IARWOOD, 
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by pltfs. to transfer to deft. their interest in 
certain inventions & lettera patent for the sum of 
£1,000, it was witnessed that in pursuance of such 
agreement, & in consideration of £1,000 upon the 
execution, ctc., pee by deft. to pltfs., the receipt 
of which pltfs. thereby acknowledged & therefrom 
discharged deft., pltfs. thereby granted & assigned 
the said inventions & letters patent to deft. In 
an action on the deed by pltfs. subsequently to 
recover the £1,000 from deft. :—Held: the deed 


«| contained no covenant to pay the £1,000, & in the 


face of the acknowledgment therein contained, 

that deft. had paid the money, it was impossible 

to imply such a covenant on his part.—MORGAN’s 

aie ANCHOR Co., Lrp. v. MORGAN (1876), 85 
. T. 811. 

Anson :—Refd. Burchell v. Thompson, [1920] 2 K. B. 


2048. Recital that wife’s fortune would amount 
to certain sum-—No covenant on part of father 
implied—Though party to deed.j|—A recital in a 
marriage settlement, to -which the father of the 
intended wife was a party, that the lady’s fortune 
would amount to £10,000 is not equivalent to a 
covenant by the father to that effect.—BOLD v. 
HUTCHINSON (1855), 5 De G. M. & G. 5583 26 
L. J. Ch. 598; 26 L. T. O. S. 220; 2 Jur. N.S. 
97; 4W.R.38; 43K. R. 986, L. O 


Annotations -—Mentd. Jamoson v. Stein (1855), 25 L. T.0. S. 
300: Shadwell v. Shadwell (1860), 0 C. B. N.S. 159. 


2049. Where express covenant relating to same 
subject-matter—In witnessing part.| DAWES v. 
TREDWELY., No. 1743, ante. 


Surn-srecr. 3.—NECHSSITY FOR AND HWFFECT OF 
BEING UNDER SEAL. 

Sealing of deeds generally, see Part I., Sect. 5, 
sub-sect. 1, C., ale. 

2050. Necessity for.|-—ALDWwortTU v. ILUTCIIIN- 
SON (1688), 1 Lut. $20; 125 H.W. 173. 
Jnnotalions -—Refd. Moore v. Jones (1728), 2 Ld. Raym. 

536. Mentd. Johnson ». Smith (1760), 2 Burr, 950; 

Falmouth ». Thomas (1832), 3 Tyr. 26. 


2051. -}—Where it is stated that deft. 
covenanted, it} must be inferred that it was by 
deed, & although the instrument declared upon 
were not sufficiently shown to be a deed, yet the 
defect is aided by pleading over. a 

It. is not necessary to say always, that the writing 
was sealed & delivered, nor even to say it was a 
deed ; the saying it was scriptum obligatorium has 
been held to be well enough (LoRnD HWARDWICKE, 
C.J.).—Donn v. ATKINSON (1736), Lee lemp. 
Hard. 342; 95 E.R. 221. 
iY a :—Mentd. Dunn v. Di Nuovo (1811), 3 Man. & G. 

Oo 


2052, ——.]-—RussELL v. WaTts, No. 2001, anie. 

2053. --—— Covenant to be performed referred to 
in later document.| —Agreement in writing between 
H. & G. that as soon as G. had repaired certain 
premises H. would demise them to him for a term, 
the lease to contain a covenant by G. to keep in 
repair & a proviso for re-entry by H., on non- 
performance of covenants. Until the Inase G. 
to perform the covenants agreed to be inserted in 
it, & H. to have the same remedies as under it. 
G. to do certain repairs before June 24, & H. to 
have right of re-entry if G. should make default, 
‘‘in the performance of the covenants & conditions 
on his part herein contained.” G. entered & 
paid rent, but did not do any repairs by J une 24th. 
On ejectment by H.:—Held: the words *' cove- 
nants & conditions’’ should be referred to the 
agreement, though not under seal. 

It is said the word covenant cannot apply to this 
agreement because in legal language & covenant 
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is a promise under seal which this agreement is 
not. But in the English language the word 
‘* covenant ”’ is applicable to any solemn agreement 
whether under seal or not (WILLES, J.).—-HAYNE 
v. CUMMINGS (1864), 16 C. B. N. 8S. 421; 4 New 
Rep. 61; 10 L. T. 3413 10 Jur. N. S. 773; 143 
K. R. 1191. 

Annotation -—Mentd. 8.8. Magnhild ». McIntyre, [1920] 3 


2054. Effect of—Creates specialty debt.}—An 
agreement under hand & seal, by deed, is a 
covenant, & consequently a specialty (per Cur.).— 
ae BENSON (1710), 1 P. Wms. 130; 24 


Annotations :—Refd. Re Hawksworth, Lovell v. Sherwin 
(ee), 2W. R. 34; Holland v. Holland (1869), 4 Ch. App. 
n. 


2055. ——- -——-.]—-E. covenanted that he 
would, by will, settle £3,000 to be charged upon 
& issuing out of all such.real & personal property 
‘as he should at his death be seised or possessed 
of :—Held: this constituted a specialty debt.— 
EYRE v. Monro (1857), 3 K. & J. 305; 26 L. J. Ch. 
757; 30L. T. 0. S. 61; 3 Jur. N.S. 584; 5 W. RK. 
870; 69 EB. R. 1124. 


Annotations :—Mentd. Patch v, Shore (1862), 11 W. I. 142; 
Keays v. Gilmore (1874), 22 W. It. 465. 











2056. -|—SAUNDERS v. MILSOME, No. 
2044, ante. 
2057. .]—A father on the marriage 








of his son covenanted to give & bequeath by will 
to: the son, or if he should die in the father’s life- 
time, leaving his wife surviving, then to the wife, 
the sum of £2,500, to be held on the trusts of the 
settlement. The father died insolvent :—Held 
the covenant was not to be c: ustrued as affecting 
only aysets applicable to payment of legacies, but 
created a specialty debt against his estate.— 
GRAHAM v. WICKHAM (1863), 1 De G. J. & Sm. 
4743; 2 New Rep. 410; 32 L. J. Ch. 689; 8 L. T. 
679; 9 Jur. N.S. 702; 11 W. R. 1009; 46 HK. R. 
188, L. JJ. 

2058. ——- -[—By an agreement under 
seal, 12. covenanted with B., his exors. & admini- 
strators, that he would at any time thereafter, at 
the request of B., his exors., administrators, or 
ussigns, execute a demise of certain freeholds for 
the term of twenty-one years, at the yearly rent 
of £180, which lease should contain a covenant 
to keep the premises in good & substantial repair, 
& all other usual covenants; & B. thereby, for 
himself, his exors., or administrators, covenanted 
with E., whenever thereto requested by E., to 
accept such lease, & exccute a counterpart thereof. 
Under this agreement B. entered & paid rent until 
his death & after his death his widow & legal 
personal representative entered & paid rent. 
No lease was ever cxecuted, & no such request, 
as above-mentioned, was ever made by either 
party. Since B.’s death rent had accrued due, 
& a sum was required for repairs :—Held: the 
liability under the deed was from the first, & still 
was, a specialty, hence, a claim by E. for the sums 
due for arrears of rent & dilapidations under the 
covenants agreed to be entered into by B. were 
debts by specialty against his estate.—Kinn vv. 
Boone (1871), L. R. 12 Eq. 89; 40 L. J. Ch. 531; 
24 L. T. 356. 
arnation -—Refd. Talbot v. Shrewsbury (1873), 42 L. J. Ch. 





SuB-SECT. 4.—PARTIES. 
Rights & abilities of non-executing party to 
deeds. |—Sec Part III., Sect. 5, sub-sect. 7, B., ante. 


DEEDS AND OTHER INSTRUMENTS. 


Position of parties & non-parties to deeds.|— 
See Part I., Sect. 6, ante. 

Corporations.|—See CORPORATIONS, Vol. XIII., 
p. 375, No. 1057. 

Joint & several covenants.|—-See CONTRACT, Vol. 
XII., pp. 24-30. 

Rights of personal representatives on covenants.| 
—See Executrors & ADMINISTRATORS. 

Rights of assignees of covenantor—Covenants 
running with the land.|—See LANDLORD & 


. TENANT; SALE OF LAND. 


Covenants in leases.|—See LANDLORD & TENANT. 

Covenants with mortgagee & mortgagor.|]—See 
MORTGAGE. 

Tenants in common.|—See LANDLORD & TENANT. 


Sus-sEcr. 5.—-VALIDITY OF COVENANTS. 

See, generally, CONTRACT. 

Where deed void or voidable-—Whether covenant 
void.|—See Contract, Vol. XII 

—— Bills of sale.|—See Birits or SALE, Vol. 
VII., p. 126, No. 718. 

Legal & illegal covenant in same deed—Whether 
all void.|—See Contract, Vol. XII. 
Bonds.|—Sce Bonps, Vol. VII., pp. 166, 
167, Nos. 37—42. 

Covenants relating to land.|—Sce LANDLonD & 
TENANT; SALE OF LAND. 





SUB-SECT. 6.—PERFORMANCE OR BREACH. 


Bonds.|—See Bonnps,- Vol. VII., pp. 197-213, 
Nos. 366—550. 
FO ia asi Contract, Vol. XII., pp. 303- 
6. 


Covenants in relation to land.|—See LANDLORD 
& TENANT; SALE OF LAND. 

Covenants in restraint of trade.]|—-Sce TRADE & 
TRADE UNIONS. 


ee ern 


SUB-SECT. 7.—COVENANTS ARISING BY CON- 
STRUCTION—IMYPLIED COVENANTS. 

See, generally, CONTRACT. 

For quiet enjoyment & title.|—-Sce LANDLORD 
& TENANT; SALE OF LAND. 

By & against trustees.|—See Trusts & TRUSTEES. 

In mortgages.|—Sce MORTGAGES. 

In grants or conveyances of easements.|— Sce 
EASEMENTS & PROFirs A PRENDRE. 


SuB-SECT. 8.—COVENANTS IN LAW. 
A. In General. 

2059. Distinguished from implied covenants.|-— 
A covenant in law differs from an implied covenant 
in its proper sense. The former is an agreement 
which the law infers from the use of certain words 
of grant having a known legal operation, as dede 
in a feoffment, or demisi in a lease, whereas the 
latter is a covenant which is collected by con- 
structive inference from the terms used in the 
deed.—WILLIAMS v. BURRELL (1845), 1 C. B. 402 5 
4LJ3.C.P.98; 4L. TT. 0.8. 415; 9 Jur. 282 ; 


135 E. R. 596. 
Annotations :—Refd. Baynes vy. Lloyd, [1895] 1 Q. B. 820. 
J.C. P. 141; Child v. 


Mentd. Look v. Furze (1866), 35 b. 
Stenning (1879), 11 Ch. D. 82. 


2060. Not extended to make covenantor do more 


Part I[V.—CovENANTS AND PROVISOES. 


than he can.|—Braca v. WISEMAN (1614), 1 
Brownl. 22; 123 E. R. 640. 
Annotations :—Refd. Adams v. Gibney (1830), 6 Bing. 656; 

Penfold v. Abbott (1862), 32 L. J. Q. B. 67. 

‘* Demise ’’ — ‘‘ Grant ’’ — ‘‘ Let.’’]—See LAND- 
LORD & TENANT. 

‘* Grant ’’—‘* Dedi.’’|—-See SALE or LAND. 

In grants & conveyances of easements.|—See 
EASEMENTS & PROFITS A PRENDRE. 

In mortgages.|—-See MORTGAGE. 

In conveyances to trustees.|—See Trusts & 
TRUSTEES. 


B. In Conveyances of Land. 
See, now, Real Property Act, 1845 (c. 106) ; SALE 
OF LAND ; MORTGAGE. 


C’. In Leases. 
See LANDLORD & TENANT, 


SUB-SECT. 9.—ABSOLUTE AND QUALIFIED 
COVENANTS. 
A. In General. 


Dependent & independent covenants & con- 
ditions.|—See Contract, Vol. XII., pp. 413 et seq. 

2061. Mode of qualification —By subsequent cove- 
nant-——General covenant in indenture.|] -- BROWN 
v. BROWN (1661), 1 Lev. 57; 8&3 EK. R. 205. 

2062. Whether covenant qualified or absolute — 
Covenant for title.|—CooKE v. FouNbs (166)), 1 
Lev. 403; 83 HE. R. 287. 

Annotation :--—Mentd. Muy v. Platt, [1900] 1 Ch. 616. 

2063. Subsequent qualified covenant.| 
—Covenants in an indenture of sale that. the 
covenantors were seised of a good estate in fee 
simple, & good right, ete., to convey :—Held: 
they were qualified & restricted by a subsequent 
covenant for quict enjoyment. ---MILNER cv. HORTON 
(1824), M‘Cle. 647; 148 HK. R. 271. 








Annotations :—-N.F. Smith v. Compton (1832), 0 $5 & Ad. 
18%. Refd. Line v. Stephenson (1838), 6 Scott, 447. 
2064. ——-~— Covenant to repair.|-—An indenture 


of lease containing a covenant by the lessees to 
repair the premises at all times, is often as need or 
occasion should require, & at farthest within three 
months after notice, is one entire covenant, the 
former part of which is qualified by the latter.— 
HWORSEFALL vw. TESTAR (1817), 7 Taunt. 385; 1 
Moore, C. P. 89; 129 BE. R. 1514. 


Annotutions :--Refd. Wood v. Day (1817), 1 
S. 


Moore, C. VP. 
389; Buylis v. Le Gros (1858), 4 C. B. N.S. 537. 








2065. -|—WEsTACOTT v. HAHN, No. 
1990, ante. 
2066. Covenant to pay rent—*‘* Save as in 





hereinafter is mentioned.’’|-—In covenant for non- 
payment of rent, pltf. declared gencrally, treating 
the covenant to pay rent as unqualified. On 
non est factum pleaded, pltf. produced in evidence 
a deed containing the covenant in question; but 
with these words added, ‘‘ save as-in hereinafter 
is mentioned.”” In a subsequent part of the deed 
there was a proviso that the rent should be reduced 


. vw. ORMROD (1827), 
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que fee covenant.—VAVASOUR 
A B. & C. 480; 9 Dow. & Ry. 
K. B. 597; 5L. J. 0.8. K.B. 172; 108 BE. R. 509. 


innotations :-—Refd. Munro Brice ». War Risks Assocn. & 
Anchor Marine Mutual Underwriting Assocn. (1918), 118 
oe 708, Mentd. Tucker v. Webster (1842), 10 M. & W. 


Heid: this was a 


2067. ——— Covenant to pay money— Several 
liability.|—Pitf. & L., being about to dissolve 
partnership, pltf. in consideration of £225 4a. 6d., 
assigned the debts owing to the partnership to 
L., who, with J. & deft., in consideration thereof, 
severally & respectively covenanted with pltf. 
that they or some or one of them should & would 
pay the £225 4s. 6d. by instalments :—Held: this 
was not a collateral engagement by deft. to pa 
if L. did not, but an absolute covenant to pay at all 
events.—Guy v. NEWSON (1833), 2 Cr. & M. 140; 
4 Tyr. 31; 31L. J. Ex. 18; 149 E. R. 706. 
«{nnotation :—Mentd. Amott v. Holden (1852), 18 Q. B. 593, 


2068. -——— Adequacy of fund to meet pay- 
ment.|-—By a certain deed between pltf. & deft. co., 
it was covenanted that the sum of £15,000 in cash 
should be paid to pltf., for patents sold by him to 
the co., as soon as conveniently could be done 
after the execution of the articles, out of the 





' money raised by the first calls on the shares in the 


Ne 


co. Kreach, that although the co., within a 
convenient time after the execution of the articles, 
could & might by calls on the shares have raised 
the sum, & a reasonable & convenient time had 
elapsed, the co. had only paid pltf. £1,000, & had 
not paid the residue. Plea that no calls had been 
received sufficiently to satisfy the £15,000 or any 
part. thereof :—Held: there was no breach of 
covenant in not making calls, & the covenant was 
a simple covenant to pay, although it pointed out 
a fund from which payment was to be made, it 
was not a condition precedent that such a fund 
should furnish the means of payment.—PILBROW 
»o. PILBRow’s ATMOSPHERIC Ry. Co. (1848), 5 
(. B. 4403 5 Ry. & Can. Cas. 89; 17 L. J. C. P. 
166; 10L. T. O. 8S. 345; 136 KE. RR. 950, 

afnuotations :-—--Consd. Sunderland Marine Insee. 7 Kearney 

(1851), 16 Q. B. 925. Folld. Scott v. Mbury (1867), L. R. 2 

C. bP. 255. Refd, Gage v. Newmarket Ry. (1852), 7 Ry. & 

Can. Cas. 168. Mentd. Woodbridge Union Grdns. », 

Colneis & Carlford Corpn. (1840), 18 TL. J. Q. B. 126; 

Melhado » Porto Alegre Ky. (1874), I. R. 9 C. BP. 503; 

Re Nassuu Phosphate Co. (1876). 2 Ch. D. 610, 

2069. ———.|—ScoTr v. Ebury 
(LORD) (1867), I. Re. 2 C. BP. 255; 36 L. J. Cc. PB. 
161; 15 L. T. 5063 15 W. 2. 617. 
et{naotations : --Mentd. Coutts 7. Irish Exhibition in London 

(1890), 63 L. T. 4893 Blyth vo. Fladgate, Morgan ». Blyth, 

Smith ve. Blyth, [1891] 1 Ch. 337. 

2070. —--- —-—-— -—-—.;- By a deed, which 
recited, that deft. was exor. of the will of J., 
deceased ; & that plitf. & his brothers were entitled 
each to a legacy of £3,000 ; & that the assets were 
insufficient to satisfy the legacies ; that pltf. had 
lately entered into a trading partnership, & had 
thereupon undertaken to pay two sums of money 
on Mar. 15, & on Dec. 15, & that pltf. & his mother 
had requested deft. to advance pltf. those sums, 
out of the estate, before those days; deft. cove- 
nanted, that he would on or before those days, 





ese 


on the lessee paying the lessor a certain sum :— | pay to piltf., ‘“by & out of the assets of J., 





PART IV. SECT. 1, SUB-SECT. 9.—A. | 


2067 i. Whether covenant qualified or | A’B. 10.—AU 
absolute—Covenant pay nwney— 
} 

| 

| 





Several liabiluly.J—A mtge. to a co. 
contained a covenant jointly & 
severally to pay the amount secured ; 
& then provided that the covenant 
should not affect the personal liability 
of the covenantors beyond the amount 
unpaid by them on their shares in 
said co. :—Held: the restriction on 
the covenant was void.—ORIENTAL | 


storey. }—Under 
tenant, 


orted :-—I/eld : 


BANK ¢. yorsox (1865), 2 W. W. & 


r. Alterations to ground floor-—— 
Covenant to adequately support u 
a 
the landlord covenanted to 
effect alterations to the premises, pro- 
Vided that the alterations should be su 
effected that the upper storey of the 
building would os adequately sup- 
he 
he works should be so cxecuted that . 


wee ta ener at ermenanneae vownwmants tab WUT eeReneen ene Fn eer Sree: reetnee ~ 
~ eee re Me ee —_— we 


the upper storey should be adequately 
supported, was  absolute.—BKARD, 
WATBON, LTD. & DIXON TRUST, Lip, 
(1914), 14. 8S. R. ON. S. W. 133; 31 
N. &, W. W. N. 64 .—AUS. 


s. Covenant to convey.) — 
When a deed of assignment, after re- 
citing deed deft. was seised & pos- 
sessed of certain oe & wit- 
nessed that deft. did grant, etc., unto 
Itf., the premnises, to hold same to 
lim, his heirs, exors., etc., for ever ; 





contract withe | 
| 


covenant that. 
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Sect. 1.—Covenanis: Sub-sect. 9, A. & B. (a).] 


deceased,”’ the sums required; & pltf., in con- 
sideration thereof, agreed, that he would, on 
Nov. 1, execute a release & indemnity to deft., 
in respect of all matters connected with the will 
of J., & that, in case pltf.’s share of & in the assets 
of J., should not amount to the sum to be advanced, 
Itf. would pay deft. the difference, & indemnify 

against loss, etc., & against all actions by 
other legatees, by reason of the payment to him ; 
& pitf.’s mother, upon the same consideration, 
agreed to release to deft., the payment of part of 
an annuity due to her under the will :—Held: 
notwithstanding the words “by & out of the 
assets,’ etc., the covenant of deft. was absolute, 
& not contingent upon the existence of assets at the 
days appointed for the payment of the monies.— 
BAIN v. Krk (1849), 13 Q. B. 540; 18 L. J. Q. B. 83; 
12 L. T. O. S. 374; 13 Jur. 559; 116 EB. R. 1369. 
aol ‘-~Mentd. North v. Wakefield (1849), 13 Q. B. 


2071. ——— Subsequent covenant providing for 
alternative event.|—A covenant in a farming lease 
provided that the tenant should, during the 
demise, consume & convert into manure, & spread 
on the premises, all the turnips & green crops of 
all kinds grown thereon; but, that, in case he 
should take, or sell off any part thereof, which he 
was at liberty to do, then that he should, for every 
ton of vetches or of any green crop which should 
be taken or sold off from the premises, bring back 
& Spread thercon, one ton of good stable manure, 
within three months after the selling, or taking off 
such green crops, etc. In an action upon this 
covenant, pltf. set out the ‘rst part only, & 
assigned for breach, that deft. carried away 
fourteen acres of turnips, without converting the 
s&me into manure, & spreading the same on the 
demised premises :—Held; the covenant was an 
alternative one.—RICHARDS v. Buiuck (1848), 6 
C. B. 437; 6 Dow. & L. 325; 18 L. J.C. P. 15; 
12L. T. O.S.126; 12 Jur. 963; 1386 E.R. 1319. 
Annotations :~—-Mentd. Danby v. Lamb (1861), 11. C. B. N.S. 

423; Waylett v. Windham (1864), 3 New Rep. 441. 

2072. -.]|—By indenture, pltf., granted 
to deft., for a term of years, the exclusive licence 
to use a patent, upon payment of certain sums by 
way of royalty. The indenture contained a cove- 
nant for payment of the royalty, & also the 
following: ‘ & it is hereby agreed, that if it shall 
happen in any year during the continuance of the 
term that royalties or sums of money hereinbefore 
covenanted to be paid shall not amount to £2,000, 
then & in every such case, & as often as same shall 
so happen, deft., shall within fourteen days after 
the expiration of any year in which it shall so 
happen, pay to pltf., such a sum of money as with 
the royalty hereby reserved will amount to £2,000 
for that year; or, if deft., shall, at any time, 
make default in payment of such sum of moncy 
aforesaid, within the time appointed for pay- 
ment, then it shall be lawful for pltf., by writing 
signed by him, & indorsed on the indenture or 
duplicate thereof, to declare that the indenture, & 
the powers & licence thereby granted shall cease 
& determine :—Held: this was not an absolute 
covenant, on the part of deft., to pay £2,000 a 
year during the term, but an alternative, enabling 
pltf., to put an end to the licence on non-payment 








DEEDS AND OTHER INSTRUMENTS. 


of that sum by deft.—TIELENs v. Hooper (1850), 
5 Exch. 830; 20 L. J. Ex. 78; 155 E. R. 363; 
sub nom. TIETENS v. Hoopsr, 16 L. T. O. 8. 287, 
2073. eee that by an in- 
denture, dated in May, it was agreed that pltf. 
would act as engineer-in-chief of a proposed railway, 
etc.; that pltf. should be paid £25,000 by instal- 
ments, & in manner following, viz. £1,000 on or 
before the execution of the indenture, & £500 on 
the last day of the then present month of May, & 
£500 on the last day of each succeeding month, 
until pltf. should have been paid in money £18,000, 
pltf., to take £7,000 in shares; that deft. cove- 
nanted to be personally responsible, & would 
guarantec to pltf. the due payment of the monthly 
instalments. Breach, that pltf., had not been 
aid for five of the monthly instalments due. 
Plea, that by the indenture it was covenanted 
that in case, from any reason whatever, the con- 
struction of the railway should not be proceeded 
with, all the plans, etc., should become the 
property of the directors of the co., & in case the 
whole of the £25,000 should not then have been 
paid, it should be referred to the sole & final 
arbn., of S., who should have full power to decide 
& determine whether any of what further sum of 
money in farther part of the £25,000, should be 
paid to pltf., that after the making of the indenture, 
& before any one of the five instalments became 
due, the construction of the railway was not 
proceeded with, & that the other partics to the 
indenture have always been ready & willing to 
refer :—Held: the covenant referred to in the 
plea qualified the covenant declared upon, & the 
plea was a good answér to the declaration.— 
HeMANS v. Picciorro (1857), 1 C. B. N.S. 646 ; 26 
L. J.C. P. 163; 5 W. R. 322; 140 E. R. 266. 
2074. ——— Purchase of land for specific purpose 
—Covenant to inclose land with wall—Failure of 
purpose.|—In Feb. 1872, deft. corpn. purchased 
of W. a picce of land for the purpose of building 
thereon a blind school or asylum; & it was con- 
veyed to them, their successors & assigns, in fee 
by a deed containing a proviso that the piece of 
land should be inclosed & kept inclosed by the 
corpn., their successors & assigns, on all the sides 
abutting on the land belonging to W., with a brick 
wall or iron railing seven feet at the least. W. 
died in Sept. 1878, & no wall or railing having been 
erected by defts. in his lifetime, pltfs., as his exors. 
& trustees, required them to erect the same, which 
they failed to do, but gave notice to pltfs. that they 
did not require the land for building a school or 
asylum thereon. Thereupon pltfs. gave notice 
to defts. to inclose the land within a reasonable 
time with a wall or railing in accordance with their 
covenant ; & upon defts. neglecting so to do pltfs. 
brought an action against them for damages 
sustained by W.’s estate, & through defts.’ breach 
of covenant :—Held: the covenant by defts. to 
inclose the piece of land in question with a brick 
wall or iron railing seven feet high at the least, was 
an absolute covenant, & was not conditional upon 
the building by defts. of a school or asylum upon 
the land.— WIGSELL v. SCHOOL FOR THE INDIGENT 
BLIND Corpn. (1880), 43 L. T. 218. * 
Annotation -—Mentd. Joyuer v. Weeks, [1891] 2 Q. B. 31. 
2075. What are repugnant qualifications—* For 
& notwithstanding any act done by the covenantor ”’ 











& also contained a covenant that. deft. 
then had in himself good right, full 
power, & lawful authority to make that 
conveyance of his estate & interest 
under the said dowd the pltf., his 
heirs, exors., etc. :—Zlicld: not an | 
absolute covenant that A. had power 

to convey a frechold estate, but only 


e. M‘CABE (1863), 


that he had power to convey such an 
estate as he took under deed.— DELMER 

41.C.L. R. 377; 
15 Ir. Jur. 236.—IR. 


t. What are repugnant ualifica- 
tions—Covenant ins : i 


mortgage to pay— 
| Proviso against personal liability. }—-A 


mtge. contained the follow covenant. 
& proviso: The mtgors. do hereby for 
themselves jointly & each of them for 

elf separately, their & his heirs 
exors. & assigns covenant with the 
corpn. that the mtgors, their exors. 
administrators & assigns shall & will 
on such demand as aforesaid wel) & 


Part IV.—CovENANTS AND PROVISOES. 


—Inconsistent with contract & subject-matter.]— 
The words “ for & notwithstanding any act done 
by the covenantor,” which in general restrict the 
covenant to his own acts, may be rejected, where, 
from the context, & the subject-matter, it appears 
that such a restriction was not intended.—BELCHER 
v. SIKES (1828), 8 B. & C. 185; 6L. J. 0.8. K. B. 
314; 108 E. R. 1012. 


Annotations :—Mentd. Potter v. I. R. Comrs. (1854), 10 
Exch. 147 ; Christie v. I. R. Comrs. (1866), 36 L. J. Ex. 11. 


2076. ——— Personal covenants—Proviso wholly 
repugnant—Not limitation of liability.)|—-A proviso 
which is in terms wholly repugnant to a covenant 
creating a personal liability is void ; but a proviso 
only limiting the personal liability without destroy- 
ing it is valid.—WILLIAMS v. HATHAWAY (1877), 


6 Ch. D. 544. 
Annotations :-—Consd. Watling v. Lewis, [1911] 1 Ch. 414. 
Refd. Forbes v. Git, [1922] 1 A. C. 256. 


Covenants running with the land.|—Sece LANb- 
LORD & TENANT. 


B. Extent of Qualification. 
(a) Covenants having sane Objects. 


See, generally, SALE OF LAND. 

2077. Qualification applicable to all covenants — 
Later restrictive words controlling earlier general 
words—Covenants for title.|—BrROUGHTON v. CON- 
WAY (1564), Moore, K. B. 58; 2 Dyer, 240 a; 
72 EB. R. 439. 


Annotations :-—-Consd. Nind v. Marshall (1819), 1 Brod. & 
Bing. 319. Refd. Crayford v. Crayford (1628), Cro. Car. 
106; Gale vr. Reed (1806), & East, 80: Iggulden tv. May 
(1806), 7 East, 237; Foord v. Wilson (1818), 8 Taunt. 543 


2078. —_——— -|—GERVIS tv. PEADE 
(1598), Cro. Eliz. 615; 78 KH. R. 857. 

2079. ——-- ——-- ——.|— FEILDER 1. STUDLEY 
(1673), Cas. femp. Finch 90; 23 EE. lh. 48. 


Annotations :—Consd. Browning v. Wright (1799), 2 Bos. & P. 
13; Hesse v. Stevenson (1803), 3 Bos. & P. 565. 


2080. .|—A. lessee for a term of 
eleven ycars, if C. should so long live, by indenture, 
reciting a demise to him for cleven years, & that 
he had agreed to sell the residue unexpired thereof, 
granted & assigned the same, & covenanted that, 
notwithstanding any act, deed, matter, or thing 
whatever done by him at any time therctoforc, 
the lease was, at the time of the assignment, a 
good, valid, & effectual lease, & that the term of 
eleven years was in full effect, & in no wise forfeited, 
surrendered, assigned, determined, or otherwise 
become void, or voidable or prejudicially affected, 
otherwise than by cffluxion of time; & also that, 
notwithstanding any such act, matter, etce., he 
had full power to assign, etc., & also for quict 
enjoyment without disturbance by him or any 
persons claiming under him or by his acts. Before 
the assignment, the lease had become determined 
by the death of C., which was known to the 


Oe 

















truly pay unto the corpn. the principal 
suin with interest for same as aforesaid, 
rovided always that the covenant |; 


| 
| 


1 
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assignor :—Held: the words “ notwithstanding 
any act, etc.,’? done by the assignor, qualified the 
covenants throughout.—STANNarD v. Forpxs 


- (1837), 6 Ad. & El. 572; 1 Nev. & P. K. B. 633; 


Will. Woll. & Dav. 321; 6L. J. K. B. 185; 112 
E. R. 219. 

2081. -—-—- —--—— Covenant for value of ie 

3 5 


' Ricw v. RicH (1584), 1 And. 1343 Cro. Eliz. 


123 H. R. 393. 

2082. -—— Earlier restrictive words controlling 
later general words—Covenants for title.|—NERvVIN 
v. MUNNS (1682), 3 Lev. 46; 83 EH. R. 669. 

2083. —-— .}—A. after granting cer- 
tain premises in fee to B. & after warranting the 
same against himself & his heirs, covenanted, that 
notwithstanding any act by him done to the 
contrary he was seised of the premises in fee, & 
that he had full power, etc., to convey the same ; 
he then covenanted for himself, his heirs, exors., & 
administrators, to make a cart-way, & that B. 








' should quietly enjoy without interruption from 


' himself, or any 


erson claiming under him; &, 
lastly, that he, his heirs, & assigns, & all persons 
claiming under him, should make further assur- 


_ ance :—Held: the intervening general words, “ full 
' power, etc. to convey,’”’ were either part of the 
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the wharf Into good & sufficient repair | 
on or before a given day. The con- , 
dition of the wharf was discussed | 


preceding special covenant ; or, if not, they were 

qualified by all the other special covenants against 

the acts of himself & his heirs.—BROWNING v. 

Wricur (L799), 2 Bos. & PP. 13; 126 EB. R. 

1128. 

Annotations :-—Consd. Barton ». Fitzgerald (1812), 15 Kast, 
630. Apld. Sicklemore v. Thistletou (1817), 6M, & 8. %, 
Folld. loord v. Wilson (1818), 8 aunt. 543. Consd. 
Milner v. Horton (1824), M‘Cle. 647; Saward v. ‘Anstey 
(1825), 10 Moore, C. P. 55. Distd. Teulon v. Curtis (1832), 
You. 610. Apld. Stannard ». Forbes (1837), 5 Ad. & El, 
472. Consd. Thackcray v. Wood (1861), 5 B. & S, 325, 
Refd. Howell v. Richards (1809), 11 last, 633; Nind vw. 
Marshall (1819), 1 Brod. & Bing. 3195 Smith v Compton 
(1832), 3 B. & Ad. 189; Young ». Raincock (184%), 7 
(. B. 310. Mentd. Hesse v. Stevenson (1803), 3 Bos. & PV. 
4653 Budd », Fuirmaner (1831), 8 Bing. 48; Farrall v, 
Hilditch (1859), 28 1. J.C. 2. 221; David v. Sabin, (1893) 
1 Ch. 525. 

2084, — -— ---— ---—-.] - The assignor of a lease, 
covenanted that he had not at any time done or 
suffered any act or thing whereby the premises 
intended to be assigned could be impeached or 
affected in title or estate ; & that for & notwith- 
standing any such act, etc., the lease was a good, 
valid, & subsisting Icase, & not forfeited, sur- 
rendered or become void; & that he had in him- 
self good right full power, & authority to grant, 
assign, transfer, & set over the same, to the 
assignee in manner aforesaid; then followed a 
covenant for further assurance by the _assignor 
& all persons claiming under him :—Held: the 
gencral words that the assignor had full power to 
grant, assign, & set over, were restraincd by the 
preceding part of the covenant.—I'voorb v. WILSON 
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2077 i. Later restrictive worde con- 
trolling earlicr gencral words—-Covenants 
for title.)—Where a settlor, in the 





t aforesaid shall not be construcd to 
affect or extend the personal liability 
of the rae ae beyond the amount 
unpaid by them res pecuye y as mem- 
bers of the co. in their respective shares 
in same :—TJield: the proviso as a 
restriction of the covenant was repug- 
nant to it & therefore void.—ORIENTAL 
BANK tv. GoUJON (1865), 2 W. W. & 
A’B. 10.—AUS. 


PART IV. SECT. 1, SUB-SECT. 9.— 
B. (a). 


a. Qualification applicable to all cote- 
nants—Later restrictive words not con- 
trolling earlier general words—Covenant 
to repair.J—Deft. demised to pltf. a 


wharf, covenanting generally, to put 


| 
| 
| 
| 
| 
| 
| 


| 


between the partics, & a memorandum | 


was drawn up by deft. & signed by 
both: * Work to be completed to put 
wharf into good repair; two stringers 
& one stringer to be put into place ; all 


that part of wharf not planked to be | 


pawed with new plank, & all the 
roken plank or holes tuo be repaired 


with sound plank.” Plitf. signed this 


memorandum before examining the - 


wharf, & on the deft.’s representation 
that it was all right. These repairs 
were executed, but about a month 
afterwards the wharf fell in, by reason 
of the defective state of the caps on 
which the stringers rested. :—HLeld : 


the memorandum did uot control or 


the covonant.—SNARR_ v. 


modify 
| BEARD (1571), 21 C. P. 473.—CAN. 


settlement executed on the marriage 
of his son, enters into absolute cove- 
nants for title with the father of the 
lady; & In the same deed erters into 
qualified covenants for title to the same 
lands with the trustees of the settle- 
moeut the latter coveusnts restrain the 
wenerality of the former, ulthough 
entered into with different persons.— 
MARTYN v. MACNAMAHA (1843), 2 
Con. & Law. 541.—IR. 

2077 ii. .]—Where 
two covenants—for quiet enjoyment 
& freedom from incumbrances—are so 
counccted grammatically, the general 
words of the former uro limited & con- 
tracted by tho restrictive expressions 
in the latter.—THOMPBON v. THOMPSON 
(ts71), 6 i, R. By. 3$22.—IR. 
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Sect. 1.—Covenanits: Sub-sect. 9, B. (a) & (b).] 
(1818), 8 Taunt. 543; 2 Moore, C. P. 592; 129 


Annan :—Refd. Nind v. Marshall (1819), 1 Brod. & Bing. 
2085. Restrictive words preceding & follow- 
ing general words—Covenants for title.|—The 
assignor of a lease, covenanted that for & not- 
withstanding any act or thing by him done, the 
lease was valid ; & further, that it should be lawful 
for the assignee at all times during the term, 
quietly to enjoy, without the lawful let or inter- 
ruption of the assignor, his exors., administrators, 
or assigns, or any of them, or any other person or 
ersons whomsoever, claiming any estate or right 
in the premises, & that, clearly discharged by the 
assignor, his heirs, exors., or administrators, from 
all former incumbrances made or suffered by him, 
or by their or either of their acts of privity ; then 
followed a covenant for further assurance by the 
assignor, his exors. & administrators, & all persons 
whomsoever, claiming under him:—Held: the 
general words in the covenant for quiet enjoyment 
were restrained by the restrictive words in the 
covenants for title & further assurance, which 
preceded & followed it, & therefore such covenant 
was confined to the acts of the covenantor & those 
claiming under him.—NIND v. MARSHALT, (1819), 
1 Brod. & Bing. 319; 3 Moore, C. P. 703; 129 
KE. R. 746. 
Annotations :-—Refd. Young v. Raincock (1849), 7 CG. B. 
0; David v. Sabin, [1893] 1 Ch. 523. 

2086. Covenants for payment of 
money.|—--The directors of a railway co. entered 
into a deed with A. B. whereby, in consideration 
that A. B. would use his infl:rence in favour of that 
railway co., & would oppose a rival co., it was 
agreed that if the first mentioned co. should obtain 
an Act, A. B. was to receive a certain sum for his 
land. Secondly, if the rival co. should obtain an 
Act, A. B. was to receive a certain other sum ; 
then followed a proviso that either party should 
be at liberty to determine the dced by notice ; 
immediatcly following the proviso, a third event, 
viz. the amalgamation of the two cos., was con- 
templated & provided for. Neither of the two 
first events happened, & notice was given by the 
directors to determine the deed. The third event 
happened :—Held: the proviso was part of the 
amalgamation clause, & was qualifled by it.— 
LINDSEY (HARL) v. CAPPER (1848), 2 Exch. 801 ; 
111. T. 0.8. 514; 154 BE. R. 715, Ex. Ch.; affd. 
S. OC. sub nom. CAPPER v. LINDSEY (EArt) (1851), 
3 i. L. Cas. 203, H. L. 











(b) Covenants having different Objects. 


See, generally, SALE OF LAND. 

2087. General rule.|—SMiTH v. Compton, No. 
2095, post. 

2088. -]—I1 cannot accede to the argument 
that, by reason of expressions contained in the 
first covenant in a deed of dissolution, a construc- 
tion of a similar kind is to be put upon a ditllerent 
clause, in which there are no such expressions, & 
in which pltf. neither was nor could be a covenantor, 
but was simply a covenantee (KNIGHT-BRUCE, 
V.-C.).—— WILMER v. CURREY (1848), 2 De G. & Sm. 
3473 11 LT. O.S. 491; 12 Jur. 847; 64 E. R. 156. 


Annotations :-—Refd. Beresford v. Browning (1875), 1 Ch. D. 
30. Mentd. Crossley v. Dobson (1848), 2 De G. & Sm. 486. 


2089. Qualification limited to particular covenant 
—Covenant for title— & quiet possession.]|—-TRrEN- 








PART IV. oa 1, SUB-SECT. 9.— 


limited to 


b. Qualification 


par- 


ticular covenant—Covenant to 
lease— & quict possession.J)— An un- 
qualified covenant to renew is not 
qualified by a covenant for quict en- 


DrEps AND OTHER INSTRUMENTS. 


CHARD v. HOSKINS (1628), Litt. 203; Win. 91; 

124 E. R. 208. 

Annotations :—Consd. Howell v. Richards (1809), 11 Mast, 
633. Refd. Gainsford v. Griffith (1667), 2 Keb. 201; 
Browning v. Wright (1799), 2 Bos. & P. 13; Sicklemore 
v. Thistleton (1817), 6 M. & S. 9. 

2090. —— ——-.|— GAINSFORD v. GRIFFITH 
(1667), 2 Keb. 76, 201, 213; 1 Saund. 51, 58; 84 
E. R. 49, 125, 133 ; sub nom. GAMSFORD v. GRIFFITH, 
1 Sid. 328. ' 

Annotations :—Conad. Browning ». Wright (1799), 2 Bos. & P. 
13; Nind v. Marshall (1819), 1 Brod. & Bing. 319. Refd. 
Crayford v. Crayford (1628), Cro. Car. 106; Barton v, 
Fitzgerald (1812), 15 East, 530; Foord v. Wilson (1818), 
2 Moore, C. P. 592; Line v. Stephenson (1838), 4 Bing. 
N. ©. 678. Mentd. Scot ». Schawrtz (1739), 2 Com. 677 ; 
Hankin v. Broomhead (1804), 3 Bos. & P. 607 ; Webb v. 
James (1841), 11 L. J. Hx. 38 ; Branscombe v. Scarbrough 
(1844), 6 Q. B. 13; Betts v. Burch (1859), 28 L. J. Ex. 
267; Osborne v. Eales (1862), 2 Moo. P. C. C. N.S. 100; 
Preston v. Dania (1872), 42 L. J. Ex. 33. 

2091. |—If I covenant that I 
have a lawful right to grant, & that you shall 
enjoy notwithstanding any claiming under me; 
these are two several covenants, & the first is 
general & not 5 Veal by the second (HALE, C.J.). 
—NORMAN v. FosTER (1673), 1 Mod. Rep. 101; 
86 BE. RR. 764. 

Annotations :—Refd. Foster v. Pierson (1792), 4 Term Rep. 
617; Simons v Farren (1834), 1 Bing, N. C. 272; Line »v. 
Stephenson (1838), 4 Bing. N. C. 678. 

2092. -]|—Releasors covenanted 
that for & notwithstanding any act, etc., by them 
or any or either of them done to the contrary, they 
had good title to convey certain lands in fee; & 
also, that they or some or one of them, for & not- 
withstanding any such matter or thing as afore- 
said, had good right & full power to grant, etc. ; 
& likewise that the fteleasce should peaceably & 
quietly enter, hold, & enjoy the premises granted, 
without the lawful let or disturbance of the 
releasors or their heirs or assigns, or for or by any 
other person or persons whatsoever :—IHeld: the 
generality of the covenant for quiet enjoyment 
against the releasors & their heirs, & any other 
person or persons whatsoever, was not restrained 
by the qualified covenants for good title & right 
to convey, for & notwithstanding any act done 
by the releasors to the contrary.—lIOWELL v. 
RicHarns (1809), 11 East, 633; 103 E. R. 1150. 
Annotations :—Consd. Nind v. Marshall (1819), 1 Brod. & 

Bing. 319. Befd. Koord v. Wilson (1818), 2 Moore, C. P. 

592; Line v. Stephenson (1838), 6 Scott, 447; McKay v. 

McNally (1879), 41 L. T. 230; Baynes v. Lioyd, [1895] 

1 Q. LB. 820. 

2093. -———_ ———- —_—.|—-The assignor in a deed 
of assignment of a lease, after reciting the original 
lease granted to another for the term of ten years, 
which by mesne assignments had vested in him, & 
that pltf. had contracted for the absolute purchase 
of the premises, bargained, sold, assigned, trans- 
ferred, & set over the same to pltf., for & during 
all the rest, etc., of the said term of ten years in 
an ample manner as the assignor might have held 
the same, subject to the payment of rent & per- 
formance of covenants; & then covenanted that 
it was a good & subsisting lease, valid in law, in & 
for the said premises thereby assigned, & not 
forfeited, etc., or otherwise determined, or become 
void or voidable :—Held: the generality of this 
covenant for title, which was supported by the 
recital of the bargain for an absolute term of ten 
years, was not restrained by other covenants 
which went only to provide for or against the acts 
of the assignor himself, or those who claimed under 
him; such as a covenant for quiet enjoyment.— 























renew | joyment, the covenants not being con- 
nected with each other.— KKAN v. 
STRONG (1845), 9 I. L. R. 74.—IR. 


Part IV.—CovENANTS AND PROVISOES. 


BARTON v. FITZGERALD (1812), 15 East, 580; 104 

E.R. 944. 

Annotations :-—Refd. Foord v. Wilson (1818), 8 Taunt. 543 ; 
Nind vr. Marshall (1819), 1 Brod. ng. ;_ Line wv. 
Stephenson (1838), 4 Bing. N. C. 678; Magnhild 3.8. ». 
Mcintyre, [1920] 3 K. B. 321. 











2094. —— -——-.]—NIND v. MARSHALL, 
No. 2085, ante. 
2095. ——.j—A covenant which is 


unqualified in itself & unconnected with one that 

is qualified, is not controlled or restrained by the 

latter but is a general covenant. 

By indenture, reciting a power vested in A. B. 
to dispose of certain premises & that C. D. had 
contracted to purchase them, A. B. appointed & 
conveyed them to the use of C. D., his heirs, etc., 
& covenanted that the power in A. B. was then in 
force & not executed; & also that he, A. B., then 
had in himself, good right, title power & authority 
to limit & appoint & to grant, bargain, sell, etc., 
the premises to the said uses; & further that the 
premises should be held & enjoyed to the said uses 
without the let or interruption of A. B. or any 
claiming under or in trust for him; & also for 
further assurance by A. B. & all so claiming :— 
Held: the second covenant was absolute, for good 
title against all persons & not to be qualified by 
reference to the other covenants.—SMITH  v. 
Compron (1831), 3 B. & Ad. 189; 13. J. K. B. 48; 
110 E. R. 713 subsequent proceedings, 3 B. & Ad. 
407. 

Annotations :—Refd. Line rv. Stephonson (1838), 4 Bing. N.C. 

78; Young v. Raincock (1849), 7 C. B. 310. Mentd. 

Broom v. Hall (1859), 7 C. B. N.S. 5035 Gray tr. Lewis, 

Parker v. Lewis (1873), 8 Ch. App. 1035; G. W. Ry. v. 

Fisher, [1905] 1 Ch. 336. 

2096. —-— -——- ———.|-—The declaration in an 
action by the exors. of a covenantee, after setting 
out the covenant for quiet enjoyment, assigned a 
breach of that covenant & then set out a recovery 
in ejectment & an eviction by due process of law :— 
Held: the generality of the terms of the covenant 
for quiet enjoyment was not restricted by the 
introductory words of the covenant. for title.— 
Youna wv. Rarncock (1849), 7 CG. B. 310; 18 
L. J.C. P.193; 13 L. T. O.S. 401; 193 Jur. 539 ; 
137 E.R. 124. 

Annotations :—Mentd. Stroughill vr. Buck (1850), 114 q. 3B. 
781: Wiles vr. Woodward (1850), 5 Exch. 5573) Norman 
v. Mitchell (1854), 5 De GM. & G. 648, 

2097. --— Bond for value of land.]-——Cray- 
FORD v. CRAYFORD (1628), Cro. Car. 1006; 70 Kk. RR. 
695. 

Annotation :---Retd. Nervin v. Munns (1682), 3 Lov. 46. 
2098. -j---Huanes .v. BENNET 

(1639), Cro. Car, 495 ; 79 HK. R. 1028. 

2099. - Covenant to leave premises repaired-——- 
& to repair during tenancy.]---ANON. (1622), 2 
Roll. Rep. 250; 81 E. KR. 780. 

2100. & to repair on notice given.}-— 
If a lessee covenant to leave premises in repair at 
the expiration of the term, & also that the lessors 
might direct the lessee to, complete the repair, by 
giving six months’ notice in writing :—Held: 
these are two distinct & separate covenants, the 
former of which is not qualified by the latter.— 
Woop v. Day (1817), 7 Taunt. 646 ; 1 Moore, C. P. 
389; 129 E. R. 257. 

Annotations :—Folld. Doe d. Morecraft v. Meux (1825), 7 








ere 














Dow. & Ry. K. B. 98. Consd. Baylis v. Le Gros (1858), 4 
C. B. N. 8. 537 
2101. Covenant to repair generally— & to 





repair on notice given.|—Covenants to repair 
generally, & to repair within three months after 
notice in writing are independent covenants.— 
DoE d. MorREcRAFT v. MEUX (1825), 4 B. & C. 
606; 7 Dow. & Ry. K. B. 98; 4L. 5.0.8. K. B. 
4; 107E. R. 1185. 

Annotations :—Folld. Baylis v Le Gros (1858), 4 C. B. N. 8. 

J.—VOL. XVII. 
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537. Mentd. Doe d. De Rutzon v. Lewis (1836), 5 Ad. & 
El. 277; Jones v. Carter (1846), 15 M. & W. 718; ergot 
v. Wilson (1852), 9 Haro, 683; Croft v. Lumley (1858), 
6 H. L. Cas. 672; Dendy v. Nicholl (1858), 4 0 B. N.S. 
376; Few v. Perkins (1867), L. R. 2 Exch. 92; Evans v. 

Wyatt (1880), 43 L. T. 176. 

2102. —— -|—A general covenant to 
repair, & further to repair, within three months 
after notice from the lessor, are separate & inde- 

endent covenants; & a right of re-entry attaches 
or a breach of the former, though no notice be 
given under the latter—Bayiis v. LE Gros 
(1858), 4 C. B. N. S. 6387; 81 L. T. O. S. 182; 22 
J.P. 482; 4 Jur. N.S. 513; 140 BE. R. 1201. 
anseaue :—Refd. Liddy v. Kennedy (1871), L. R. 5 H. L. 





2103. ——— Covenant to pay money received— 
As ‘‘ reasonably required.’’]—R, v. Points (1629), 
Tatt. 101; 124 E. R. 158. 

2104. Covenant of title to assign patent— 
Covenant that assignor has not forfeited title.}|— 
Covenant by the assignor of certain shares in a 

atent-right that he has good right, full power, & 
awful authority to assign & convey the shares, & 
that he has not by any means directly or indirectly 
forfeited any right or authority he ever had or 
might have had over the same :—Held: the 
generality of the former words of the covenant is 
not restrained by the latter.—ll esse v. STEVENSON 
(1803), 3 Bos. & P. 565; Dav. Pat. Oas. 244; 2 
Smith, K. B. 39; 127 EF. BR. 305. 
.f{nnotations :--—Consd. Saward rv. Anstey (1825), 2 Bing. 

Refd. Line v. Stephenson (1838), 4 sing. N.C. 678. Menta. 

Nias v. Adamson (1819), 3 1B. & Ald. 225; Bloxani v. 

Hilseo (1825), 1 C. & P. 5583; Smith vw Compton (1832), 3 

B. & Ad. 1895; lee Roberts, 11900) 1 Q. B. 122. 

2105. --——- Covenant to pay annuities charged on 
land—& to indemnify agiraek! ea a declaration 
on a covenant by the vendee to pay certain 
annuities charged on the land, & to indemnify the 
vendor against any action, suit, etc., in respect 
thereof—breach for non-payment of the annuitics— 
without alleging that the vendor was thereby 
diamnified :—Held : good on demurrer, the former 
covenant not being restrained or qualified by the 
Jatter.--SAWARD v. ANSTEY (1825), 2 Bing. 5103; 
10 Moore, C. P. 553; 3 L. J. OWS. OC. P. 625) 180 
K. RR. 4063 affd. sub nom. ANSTEY v. SAWARD, 4 
L.J.O.8. K. Bo 1. ‘ 
Annotations :-—Refd. Crook v. Lattey (1847), 9 TL. 

102; Piggott v. Stratton (1859), 29 LM. J. Cl 

Perkins, Poyser v. Boyfurs, (1898) 2 Ch. 182. 

2106. —-—- Covenant by assignee to perform 
covenants— & to indemnify assignor.|~-Upon the 
assignment of a lease from pltf., the lessee, to deft., 
the latter covenanted with the former, that he, 
deft., his exors., etc., should, so long as he or they 
should be in possession, pay the lessor the rent 
reserved; & should observe the covenants in the lease 
on the part of the lessee or assignee to be observed, 
& should at all times thereafter indemnify pltf. 
against the rent & covenants continued in the 
lease :—Held: the words restricting the first 
covenant to the period of deft.’s possession did 
not extend to the covenant to indemnily.—Cross- 
FIELD v. MORRISON (1849), 7 CU. B. 2863; 6 Dow. & 
L. 608; 18 L. J.C. P. 185; 138 L. T. O. 8S. 161; 
13 Jur. 565; 137 E. R. 114. 
inna en :—Mentd. Rutland v. Bagshaw (1850), 14 Q. B. 


2107. -—-~— Covenant to keep public-house in 
proper manner.|—By a lease of a beerhouse the 
lessee covenanted that he would at all times 
during his term keep & conduct the house in a 
regular & proper manner in every respect, & would 
not knowingly or willingly do or suffer any act 
whereby the licence might become indorsed, for- 
feited, or the renewal thereof refused, & would 
not commit any offence against the licensing laws 
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Sect. 1.—Covenanis: Sub-sect. 9, B. (b) & C.3 aub- 
sects. 10, 11 & 12.] 


for the time being in force. The lessee sublet the 
house, & the sub-lessee was convicted of permitting 
drunkenness on the premises, & the renewal of the 
licence was in consequence refused. In an action 
by the lessor against the lessee to recover damages 
for breach of covenant :—Held: the first part of 
the covenant was an absolute covenant to keep & 
conduct the house in a regular & proper manner, 
& was not qualified by the subsequent part.— 
PALETHORPE v. HOMH BREWERY Co., Lrp., [1906] 
2K.B.5; 76L. J. K. B. 555; 04 L.T. 871; 54 
W. R. 489; 22 T. L. R. 505; 50 Sol. Jo. 463, C. A. 


C. Qualification by Recital. 


Recitals generally.|—-See Part III., Sect. 8, ante. 

Recitals amounting to covenants.|—See Part 
IV., Sect. 1, sub-sect. 2, B., ante. 

2108. General rule.|—DAWES v. 
No. 1743, ante. 

2109. Covenant to pay annuity—Recital of 
source of payment.|—By a deed of separation, after 
reciting an agreement by the husband to allow the 
wife £250 out of his salary as a searcher, the 
husband covenants generally to pay her £250 per 
annum during her life :—Held: the covenant was 
controlled by the recital, & dismissal from the 
offices justified non-payment of the annuity.— 
HESSE v. ALBERT (1828), 3 Man. & Ry. K. B. 406. 
Annotation :---Folld. Crouch v. Crouch, [1912] 1 K. B. 378. 


2110. Recital disclosing defect in title—-Covenant 
for quiet enjJoyment.|—-A covenant for quict enjoy- 
ment given by vendor to purchaser does not 
extend to protect the pur:haser from a defect 
of title which the recitals of the deed, in which the 
covenant is contained, were sufficient to disclose.— 
Hunt v. WHITE (1868), 37 L. J. Ch. 826; 19 L. T. 
141; 16 W. R. 478. 

Annotation :—Overd. Page v. Mid. Ry., (1894) 1 Ch. £1. 

2111. .|—A covenant for title in the 
ordinary form extends to defects of title appearing 
on the face of the conveyance.—-PAGE v. MIDLAND 
Ry. Co., [1804] 1 Ch. 11; 63 L. J. Ch. 126; 70 
L. T.14; 42 W. R. 116; 38 Sol. Jo. 413 7H. 24, 
C. A. 

Annotations :-—Consd. G. W. Ry. v. Fisher, 


Refd. May v. Platt, [1900] 1 Ch. 616. 
Whule, 11917) 1 K. B. 544. 


TREDWELL, 








1905] 1 Ch. 316. 
entd. Marten v. 





Sus-sEctT. 10.—SEVERAL, JOINT, AND JUINT AND 
SEVERAL COVENANTS. 


See CONTRACT, Vol. XII., pp. 24-33, Nos. 28-104 ; 
Bonps, Vol. VII., p. 192, Nos. 320 e¢ seq. 

BILLS OF EXCHANGE, PROMISSORY NoTEs, & 
NEGOTIABLE INSTRUMENTs, Vol. VI., p. 49, Nos. 
365 ef seq. ; BILLS OF SALE, Vol. VII., pp. 3 et seg. 
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PART IV. SECT. 1, SUB-SECT. 9.—C. | 


0. Covenant by grantee not to sell— 
Recital that sale to ‘ grantecs their 
heirs & assigns for railway purposes.’’] 
—Pitf. sold land to BE. & &8., the deed 
containing a recital that pltf. had 
agreed to sell the land to K. & S., their 
heirs & assigns, for railway purposes. 
The covenant was that EK. S., for 
themselves, their heirs & assigns, | 
covenanted with pltf. that they, their 
heirs or assigns, would, in the event | 
of their disposing of or conveying 
said land, immediatel pay to pitf. the 
further sum of §500. HK. & 3S. sold & 
conveyed the land to a co. 


do the pro 


290.—- CAN. 
2118 ii. 





In an 
action to recover ‘$500 for the ee to be d 
e 


of covenant not to sell :—Zleld : 


covenant was controlled by the recital. 
181; 12 O. W. R. 735.—CAN. 


PART IV. SECT. 1, SUB-SECT. 12. 

2113 i. Whether covenantor can elect to 
break covenant. }—Deft. agreed to serve 
pitfs., with special stipulations as to 
not serving customers on his own 
behalf, & in case of breach he would 
forfeit $50 :—Held: 
able deft., on bey mont of the $50, to 

hibited 


Dairy Co. v. Gowans (1879), 26 Gr. 


-}~-The 
equity is, that if a thing be agreed 
one, though there is a penalty 
annexed to secure its performance, yet 


DEEDS AND OTHER INSTRUMENTS. 


SuB-sEcT. 11.—DEPENDENT AND INDEPENDENT 
COVENANTS. 


See Contract, Vol. XII., pp. 413-426, Nos. 
3831 -3421. 


Sus-secr. 12.—CovVENANTS WITH A PENALTY. 


See, generally, INJUNCTION ; SPECIFIC PERFORM- 
ANCE. 

Whether sum liquidated damages or penalty.]-— 
See DAMAGES, pp. 136-153, Nos. 433-546, ante. 

2112. Covenant to pay sum of money—Penalty 
for smaller sum—Covenantor may sue for larger 
sum.]—INGLEDEW v. CRIPPS (1702), 2 Ld. Raym. 
814; 92 BE. R. 483; sub nom. INCLEDON v. Crips, 
2 Salk 658; sub nom. Grips v. INGLEDEW, Holt, 
K. B. 200; 7 Mod. Rep. 87. 


Annotations :—Refd. Kx p. Tindal (1832), 8 ping. 402. 
Mentd. Buckley v. Kenyon (1808), 10 East, 139; Mills v. 
ACherG o pat) 2 8. & C. 899; Simmons v. Wood (1843), 


2113. Whether covenantor can elect to break 
covenant.]—A purchaser has no right to say that 
he will put an end to the agreement, forfeiting 
his deposit (LonD ELDON, C.).—CRUTCHLEY v. 
J ERNINGHAM (1817), 2 Mer. 502; 35 EH. R. 1032, LC. 
Annotation :—Relfd. Greenwood v. Turner (1891), 39 W. R. 

5. 


2114, —-—.]—It is said, that not having settled 
the estate as it was recited he should do, he had 
elected to abide by the former altcrnative; & 
that such actual election was proof of his intention 
to elect. Now, that’ point will depend on the 
question, how this instrument is to be construed, 
& whether it is to be considered an agreement to 
settle the property, or a bond to pay so much money 
in case he should not so settle it. The ct. must, 
in all cases look to the primary intention of the 
parties, as it may be gathered from the instrument 
(GRAHAM, B.).—ROPER v. BARTHOLOMEW (1823), 
12 Price, 797; 147 KH. lt. 880. 

115. -|—The doctrine of this ct. is that, 
wherever there is a distinct agreement that a thing 
shall be done, whether it be the conveyance of an 
estate, the relinquishment of aright, the payment 
of an annual sum, or the payment of a sum in- 
definite in amount, there, notwithstanding the 
agreement, appears in the form of a bond with a 
penalty, the ct. will consider that the recital in 
the condition of the bond is evidence of the agrec- 
ment, & will not limit the relief it gives to the 
amount of the penalty (SHADWELL, V.-C.).— 
rae v. AGATE (1829), 3 Sim. 129; 57 E.R. 
948. 

2116. .|—J. S. agreed by deed to sell to M. 
part of a piece of land laid out for building. The 
agreement contained a stipulation that if cither 











the very thing itself must be done. 
So if a man covenant to abstain from 
doing a certain act, & agree, that if he 
do it, he will pay a sum of money ; it 
would seem that he will be compelled 
to abstain from doing that act, &, 
just as in the converse case, he cannot 
elect to break his eengagement by 
paying for his violation of the con- 
tract.— FRENCH tv. MACABRE (1842), 2 
Dr. & War. 269.—IR. 


21138 iii. .}+—-When a penalty is 
imposed for an act which a party has 
covenanted not to do, relief will not 
be granted in equity against an action 
for the penalty, if the party persists in 
the breach.—GERRARD v. QO’REILLY 
(1843), 2 Con. & Law. 165; 3 Dr. & 
War. 414.—IR. 


this did not en- 
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party should break any of the covenants, the party 
so offending should pay £100 as liquidated damages. 
Semble : an agreement to pay liquidated damages 
for doing a certain act docs not preclude the remedy 
Y injunction, unless the construction of the con- 
tract be that the party is to be at liberty to do the 
act on payment of a certain sum.—COLEs v. SIMS 
(1854), 5 De G. M. & G. 1; 2 Eq. Rep. 951; 23 
J. Ch. 258; 22 L. T. O. S. 277; 18 Jur. 683; 
2W. R. 151; 43 E.R. 768, L. JJ. 


Annotations :—Refd. Howard v. Woodward (1864), 29 J. P.3; 
General Accident Assce. Corpn. v. Noel, (1902) 1 K. B. 
377, Mentd. Child v. Douglas (1854), Kay, 560; John- 
stone v. Hall (1856), 2K. & J. 414; Western v. Macdermott 
(i869), 2 Ch. App. 72; Tulk v. Metropolitan Board of 

orks (1867), 8 B. & S..777; Keates v. Lyon eee 
4 Ch. App. 218; Cornwall », Hawkins (1872), 20 W. It 
pe Luker vr. Dennis (1877), 26 W. R. 167; HKonals v, 
Cowlishaw (1878), 9 Ch. D. 125; Patman_v. Harland 
(1881), 17 Ch. 1). 353; Nottingham Patent Brick & Tile 
Co. v. Butler (1884), 15 Q. B. D. 2613; Russell v. Watts 
(1885), 55 L. J. Ch. 1583; Sheppard v. Gilmore (1887), 
57 L. J. Ch. 6; Mackenzie r. Childers (1889), 43 Ch. D. 
265; Rogers v. Hosegood, [1900] 2 Ch. 388; Holloway 
. ed 2 Ch. 612; Brigg v. Thornton (1903), 73 


21 17. ——~.]-—Where the doing of any particular 
act is secured by a penalty, a ct. of equity is, in 
general, anxious to treat the penalty as being 
merely a mode of securing the due performance of 
the act. contracted to be done, & not as a sum of 
money really intended to be paid. On the other 
hand, it. is certainly open to parties who are entcr- 
ing into contracts to stipulate that, on failure to 
perform what has been agreed to be done, a fixed 
sum shall be paid by way of compensation (Lorp 
CRANWORTH, C.).— RANGER v. GREAT WESTERN 
Ry. Co. (1854), 5 I. L. Cas. 72; 24 L. T. O. S. 
22; 18 Jur. 705; 10 K. RR. 824, H. 1.3 prerious 
proceedings (1843), 3 Ry. & Can. Cas. 298. 
Annotations :-—Refd. seott v. Liverpool Corpn. 

De Qa, & J. 334; Thornhill v. Neats (1860), 8 C. LB. N 

$31; Stegmaun v. O'Connor (1899), 81 L. T. 627. Mentd. 

Waring v. Manchester, Sheffield & Lincolnshire Ry. (1849), 

7 Hare, 482; South Wales Ry. v. Wythes (1854), 1 K. & J. 

186 ; Ite London & Birmingham & Buckinghamshire Ry., 

kr p. Curzon (1857), 6 W. R. 141; Re Royal British 

Bank, Nicol’s Case (1859), 3 De G@. & J. 3873; Vawley v. 

Turnbull (1861), 3 Giff. 70; New Brunswich & Canada 

Ry. v. Conybeare (1862), 9 H. lL. Cas. 7113; Thames lron 

Works Co. v. Royal Mail Steam-Vacket Co. (1862), 1: 

C. B. N. 8. 358 | Hill v. South Staffordshire Ry. (13865), 

12d. T. 63; Wildes v. Russell (1866), Har, & Ruth. 

680 ; Western Bank of Scotland v. Addie, Addle v. 

Western Bank of Scotland (1867), L. K. 1 Se. & Div. 145 ; 

Phillips 7, Eyre (1870), L. Rh. 6 Q. B. 15 Mackay v. Com- 

mercial Bank of New Brunswick (1874), UL. Rn. 6 D.C, 

34 ; Tat! Vale Ky. v. Amalgamated Soc. of Railway 

Servants, 11901) A. ©. 426; Foster & Dicksee v. Hustings 

4 ve slay wena 87. L. T. 736; Lodder r. Slowey, [19045 


Ss. 


2118. Whether penalty recoverable in addition 
to injunction or specific performance.|—Upon an 
applIn. for an injunction to restrain the breach of 
an agreement, the ct. ordered the motion to stand 
over, With liberty for pItf. to take proceedings at 
law. Pitf. thereupon brought his action, & 
recovered a sum of £500, by way of liquidated 
damages, & then renewed his appln. for an in- 
junction. The ct., under these circumstances, 
refused to interfere.—SAINTER v. FERGUSON (1849), 
1 Mac. & G. 286; 1H. & Tw. 383; 19 L. J. Ch. 
170; 14L. T. O.S. 217; 14 Jur. 255; 41 H.R. 
1275, L. C. 

Annotations :—Folld. Carnes v. Nisbett (1862), 7 H. & N. 
778; Young v. Chalkley (1867), 16 L. T. 286; General 
Accident Assce. Corpn. ~. Noel, [1902] 1 K. B. 377. Refd. 
Thornton v. Kendall (1863), 1 New Rep. 391; Gent v. 
Harrison (1893), 69 L. T. 307. 

2119. —— .]|—PIltf. agreed to hire as his assistant 
in the practice as a surgeon & apothecary & deft. 
agreed to serve him for one month & so on from 
month to month until cither party should give 
to the other a calendar month’s notice of his 
intention to determine the agreement at a certain 


(1858), 3° 
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salary, & in consideration of the premises & of 
the agreement for hiring deft. agreed that he would 
not practice within the distance of 5 miles from 
C. without the consent in writing of pltf. under a 
pee or penal sum of £100 to be recoverable 

y pitf. as & for liquidated damages the sum of 
£100 having been specified by the parties as the 
amount to be paid & recoverable by pltf. against 
deft. for the breach or non-observance of the 
last-mentioned clause. Pltf. having recovered 
£100 damages :—Held: he was not entitled to an 
injunction to restrain deft. from practising within 
since upon the true con- 


the prescribed distance é 

struction of the agreement the £100 was liquidated 

damage which the parties had agreed should be 
paid as an cquivalent for so practising. —OARNES 

». Nespirr (1862), 7 Il. & N. 778; 31 L. J. Ex. 

273; 158 BE. R. 682. 

Annotations :-—Consd. Young v. Chalkloy. (1867), 16 lL. T. 
286. Refd. Gent v. Harrison (1803), 69 L. T. 307. _Mentd. 
Bilke v. L. C. & D. Ry. (1864), 3 H. & C. 95; Stiles v. 
Ecclestone (1903), 88 L. T. 204. 


2120. --—.|—An agreement was entered into 
between pltf. & deft., that in consideration of pitt. 
taking deft. into his employ, the latter undertook 
to abstain from carrying on business within two 
miles of pltf.s place of business. There was & 

roviso that £20 should be the penalty for a 
reach of the agreement. 

In an action upon the agreement, with a prayer 
for injunction, judgment by default, the damages 
were assessed at £20:—Held: whether the sum 
assessed by the jury was in the nature of a penalty 
or liquidated damages, the ct. would not grant an 
injunction. YOUNG v. CHALKLEY (1867), 16 L. T. 
2883; 15 W. RR. 743. 


Annotation :—Folld. General Accident Assce. 

Noel, (1902) 1 K. B. 377. 

2121, -—--.|---An assurance co. appointed an 
agent, & by the terms of the agreement between 
thern it was provided that in the event of the agent 
ceasing to act for the co. he should not give in- 
formation as to the co.’s connections. or interfere 
directly or indirectly with their business, or repre- 
sent any other co. doing similar business, within 
a radius of fifty miles from the headquarters of 
his agency for one year from the date of his ceasing 
to act, & that in case of breach he should pay the 
co. £100 as ascertained & liquidated damages :— 
Held: the co. could not, upon the agent’s breach 
of agreement, claim an injunction as well as the 
£100 liquidated damage::, but must elect’ between 
the two remedics.—GENERAL ACCIDENT ASSUR- 
ANCE Coren. v. Noxrs, [1902] 1 K. B. 377; 71 
L. J. K. B. 236; 861. 1. 555; 50 W. R. 381; 18 
T. L. R. 164. : 
Annotations :—Conad. Upton v. Henderson (1912), 106 L. 7. 

839; Davey v. Robinson, [1923) 1 K. B. 563. Refd. 

Mason +. Provident Clothing & Supply Co., 11913) A.C. 

724. Mentd. Stiles v. celcstone (1903), 88 1. T. 204. 

2122. J—A_ petitioner in # divorce suit 
withdrew his petition on the co-respondent cove- 
nanting not to go within a certain area, & paying 
a sum of £3,000 to trustees to be held in trust for 
pltf. in case of a breach of the covenant. The 
co-respondent committed a breach of the covenant, 
& in an action to restrain the breach, & for pay- 
ment of the stipulated sum, contended that the 
covenant was void on the ground of public policy : 
—Held: the defence failed, & plitf. was entitled 
to an injunction & the £3,000.—UPTON v. HENDER- 
BON (1912), 106 I. T. $39; 28 T. L. R. 398; 56 
Sol. Jo. 481. 

Annotation -—-Mentd. Denny's Trustee v. Denny & Warr, 

{1919} 1 K. B. 583. 

2123. Enforcement of—By injunction.]-—If a 
man e not to do an act, & enter into a bond 
with a penalty to be forfeited on his doing it, the 
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Sect. 1.—Covenants;: Sub-sects. 12, 138, 14,15 & 16. 
Sect. 2.] 


penalty is never to be considered as the price for 

doing such act, but the ct. will relieve by injunction, 

until the actual damage sustained shall be ascer- 

tained by an issue.—ITIARDY v. MARTIN (1783), 

oman Eq. Cas. 26; 1 Bro. C. C. 419, n.; 29 E. R. 

Annotations :-—Reid. Astley v. Weldon (1801), 2 Bos. & P. 
346; Wallis v. Smith (1882), 21 Ch. D. 243. 

2124. J—Birrp v. LAKE (1863), 1 
Iiem. & M. 111; 8 L. T. 6382; 71 E. R. 493; sub- 
sequent proceedings, 1 Hem. & M. 338. 

Annotations :—Mentd. Smith ». Hancock, [1894] 2 Ch. 377 ; 
Cory v. Harrison (No. 2) (1904), 48 Sol. Jo. 350. 

2125. .]—-I quite agree that, notwith- 
standing penalties being affixed to a contract, the 
ct. can grant an injunction, & that those words 
are not sufficient as a general rule to prevent the 
ct. doing so (Curry, L.J.).— ROBINSON & Co., 
Lrp. v. HEUER, [1898] 2 Ch. 4513; 67 L. J. Ch. 
a 79 l. T. 2813; 47 W. R. 34; 42 Sol. Jo. 

6. 

Annotations :—Mentd. Chapman v. Westerby (1913), 58 
Sol. Jo. 50; Attwood v, Laniont, [1920] 2 K. B. 146. 
2126. ——— Lease.]—Injunction granted to 

restrain a breach of covenant, secured by forfeiture 

of the lease & a penalty.—BARRET v. BLAGRAVE 

(1800), 5 Ves. 555; 31 E. R. 735; subsequent 

procecdings, 6 Ves. 104. 

. Annotations :-—Mentd. Shackle v. Baker (1808), 14 Ves. 468 ; 
Dietrichsen v. Cabburn (1846), 1 Coop. temp. Cott. 72; 
Rochdale Canal Co. v. King (1851), 2 Sim. N. 8S. 78; 
Lumley v. Wagner (1852), 1 De G. M. & G. 604. 

2127. Sale of Land.]|—CoLes v. 
Sims, No. 2116, ante. 

2128 Restraint of trade or professional 

practice.|—-A surgeon at W., upon taking an assist- 

ant, required him to give his bond, in a penalty, 
not to practice at W. Afterwards he discharged 
the assistant, who thereupon commenced practice 
at W. The surgeon then filed a bill to restrain 
him, to which deft. demurred. The ct. overruled 
the demurrer, holding that, notwithstanding the 
pecuniary penalty, pltf. was entitled to a remedy 

in cquity.—Fox v. Scarp (1863), 33 Beav. 327; 

55 BE. R. 304. 

2129. .\—A bond which recited 
an agreement to give a bond not to practice within 
a certain locality, was conditioned on the payment 
of £1,000 as & for liquidated damages, if the 
obligor should so practice:—Held: the ct. has 
power to grant an injunction to restrain the 
obligor from so practising.— HOWARD v. Woob- 
WARD (1864), 5 New Rep. 8; 34 L. J. Ch. 47; 11 
L. T. 414; 29 J. P. 3; 10 Jur. N. 8S. 1123; 13 
W. R. 132. 


Annotations :-—Consd. General Accident Assce. Corpn. v. 






































Noel, [1902] 1 K. B. 377. Refd. London & Yorkshire 
Bank v. Pritt (1887), 66 L. J. Ch. 987; Dewes v. Fitch, 
{1920} 2 Ch. 159. 

2130. -j-—Pltf., a surgeon, en- 











gaged deft. to assist him in his practice, the en- 
gagement being terminable at the will of either 
party. Subsequently deft. executed, at the request 
of pitf., a bond, which was conditioned to be void 
if deft. should not | eae within certain limits, 
but which contained no express agreement on the 
part of pltf. to continue deft.’s employment. 
Deft. remained in pltf.’s employment for about 
three months afterwards, & was then dismissed. 
Iie subsequently commenced practising within 
the prescribed limits, & a suit was instituted to 
restrain him from so doing :—Held: pltf. was 
entitled to an injunction.—GRAVELY v. BARNARD 
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DEEDS AND OTHER INSTRUMENTS. 


(1874), L. R. 18 Eq. 518; 43 L. J. Ch. 659; 30 

L. T. 863; 39 J. P. 20; 22 W. R. 891. 

Annotations :—Consd. London & Yorkshire Bank »v. Pritt 
(1887), 56 L. J. Ch. 987. Mentd. Davies v. Davies ENG 
36 Ch. D. ; ; Hood & Moore’s Stores v. Jones 
cE a T. 169; Re Weston, Davies v. Tagart, [1900] 2 Ch. 
2131. 


carry on, or be concerned in carrying on, either 
directly or indirectly, the business of a saddler, 
or sell any goods in any way connected with that 
trade within a distance of ten miles from C. under 
a penalty of £100, to be paid by way of liquidated 
damages for every such offence is broken by 
selling goods as a journeyman in the employment 
of a person carrying on the particular trade in C. ; 
& the breach will be restrained by injunction.— 
ee v. HEAVENS (1877), 4 Ch. D. 686; 25 W. R. 
60. 

2132. ——— By specific performance—Marriage 
settlement.|— NANDIKE v. WILKES (1716), Gilb. Ch. 
114; 25 EH. R. 80. 

21338. .|—Under a marriage 
settlement tenant for life, with remainder to his 
first & other sons by his wife F., in tail, with 
remainder to himself in fee, had power to grant 
leases for 99 years in possession at the most im- 
proved rent under an indenture of lease to be 
executed with certain formalities. 28 years after 
the marriage, the wife still living, & there being 
no issue of the marriage, the husband gave a bond 
conditioned for the granting a lease for 99 years, 
at a rent of £20 per annum, upon the expiration of 
a subsisting lease. As soon as the subsisting lease 
determined, the obligee of the bond entered into 
possession, & for some years paid a rent of £20 :— 
Held: the representatives of the obligce were 
entitled to a decree for specific performance of the 
agreement contained in the bond.—BUTLER v. 
Powis (1845), 2 Coll. 156; 5 L. T. O. S. 803; 9 
Jur. 859; 63 EH. R. 679. 

Annotation :—Mentd. Moore v. Clench (1875), 34 L. T. 13. 


2134. —-— Lease.|—A lessee covenants not 
to dig up a particular part of the demised premises 
for raising sand, gravel, ctc., under the penalty of 
£100 per acre. He breaks this covenant, & 
thereupon the lessor files a bill for an injunction ; 
on affidavit of the waste committed, the injunction 
is granted till answer & further order: after the 
answer put in, a motion is made to dissolve the 
injunction, & upon showing cause, deft. consented 
to appear & plead to an action of debt or trover, 
& to take short notice of trial; & thereupon the 
injunction is dissolved. But on an appeal, this 
order was discharged, & an injunction granted to 
continue till the hearing of the cause.—LONDON 
(Ciry) v. PuGH (1727), 4 Bro. Parl. Cas. 395; 2 
K. R. 268, H.L. 


2135. -|—Deft. contracted to 
grant pltfs.an under-lease of property held by him 
under the C. sieges weeny & he covenanted that if 
the C. company refused to grant a licence for that 
purpose he would pay pltfs. £1,000 by way of 
iquidated damages :—Held: deft. could not 
escape a specific performance by refusing to apply 
for a licence & by paying to pltfs. the £1,000.— 
LONG v. BOWRING (1864), 33 Beav*? 585; 10 L. T. 
683; 28 J. P. 726; 10 Jur. N.S. 668; 12 W. R. 
972; 55 BK. R. 496. 

2136. Purchase of land.|—A proviso 
in articles for the purchase of an estate that if 
either should break the agreement he should pay 
the other £100; deft.,- on being offered two 
years’ purchase more, accepted it, notwithstanding 
his agreement. Specific performance decreed.— 











(1—A covenant not to 
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conte v. HopKYNS (1742), 2 Atk. 371; 26 E. R. 
Annotations :—Mentd. Wall v. Stubbs (1815), 1 Madd. 80; 
Roper v. Bartholomew (1823), 12 Price, 797 


9gibte Jurther, Bonns, Vol. VIL, p. 252, Nos. 948- 


Where penalty is increase of rent.|—See 
AGRICULTURE, Vol. II., pp. 19, 24, 99, Nos. 107- 
113, 142-145, 794; & LANDLORD & TENANT. 

In contracts by local authorities.|—See Loca 
GOVERNMENT. 


SUB-SECT. 13.—COVENANTS OPERATING BY WAY 
OF ASSIGNMENT OR KELEASE. 


Assignment of after-acquired property.}|—Sec 
BILus OF SALE, Vol. VII., pp. 118-124, Nos. 686-— 
7086; MorRTGAGES ; SETTLEMENTS. 

Covenant not to sue—-Whether operating as in 
release.|—-See Bonps, Vol. VII., p. 232, Nos. 744- 
756; BANKRUPTCY, Vol. V., pp. 1086, 1159, 1160, 
1169, 1191, Nos. 8891-8898, 9391-9397, 94106- 
9407, 9464, 9618-9620; CoNntTRrACcT, Vol. XII., 
p. 510, Nos. 4200-4206. 


SUB-SECT. 14.—IENFORCEMENT OF COVENANTS. 

Sec Bonps, Vol. VII., p. 252, Nos. 947 ef sey. ; 
DAMAGES ; INJUNCTION ; SPECIFIC PERFORMANCE. 

Statute of Limitations.|—See JLAMITATION OF 
ACTIONS. 

Particular covenants.|-—See TrrLes passim. 


SUB-SECT. 15.—DISCHARGE OF COVED ANTS. 

See, generally, CONTRACT, Vol. XII., pp. 
ct seq. 

2137. By death of covenantor--Where covenantee 
heir.|—A covenant, though good in its creation, 
may be extinguished afterwards by the death of 
the coveaantor, to whom the covenantve was heir. 
Pia v. MUDGE (1719), 1 Com. 3323; 92 HK. R. 
1098. 

Discharge of contract made by deed.]---Sce Con- 
TRACT, Vol. XII., pp. 351-353, Nos. 2915-2937. 
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SUL-SECT. 16.—PARTICULAR COVENANTS. 


Covenant to do one of two things—Option in 
Covenantor.}|—Sce Contract, Vol. XII., pp. 305, 
306, 318, 319, Nos. 2515-2551, 2362, 2363. 

Joint & several covenants.|-—Sce CONTRACT, 
Vol. XII., pp. 24-33, Nos. 28-104, 

Dependent & independent covenants.|—.See Con- 
rRACT, Vol. XII., pp. 413-417, Nos. 3331-3353. 

Implied covenants.|—-See Contract, Vol. XIL., 
pp. 607-628. 

Agriculture—Covenants of the country.|——See 
AGRICULTURE, Vol. II., p. 10, Nos. 31-34. 
Covenants as to trees.|—See AGRICULTURE, 
Vol. I1., pp. 98, 99, Nos. 791-803. 

to.]- -See 





Arbitration—-Covenants to submit 
ARBITRATION, Vol. II., p. 356, Nos. 295-310. 

Agreements for compulsory purchase.| -—— See 
COMPULSORY PURCHASE OF LAND & COMPENSATION, 
Vol. XI., p. 167, Nos. 447-451. 
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Assignment, sale & licence of patents.]—Sce 
PATENTS. 

Bankruptcy—Covenants by creditor—To forfeit 
claim.,— See BANKRUPTOY & INSOLVENCY, Vol. 
V,; Pp. 1158, Nos. 9391-9397. 

-——— -——— To indemnify bankrupt.|—See BAnk- 
RupTCY & INSOLVENCY, Vol. V., p. 1159, Nos, 
9400-9404. 

——— —— To pay insurance premiums.|—Sec 
BANKRUPTCY & INSOLVENCY, Vol. IV., p. 301, Nos. 
2826-2830. 

Building ey eee BUILDING & BUILDING 
Contracts, Vol. VII., pp. 338, 347, Nos. 34-87, 
62-66. 

Bonds.]—-See Bonps, Vol. VII., p. 190, Nos, 
297-298. 

Charterparties.|-—See SuipPIna & NAVIGATION. 

Covenants running with the land.|—Sec LAND- 
LORD & TENANT; SALE OF LAND. 

Covenants for title.|—-See SALE oF LAND. 

Covenants to stand seised.|——See GIrrs. — 

Covenants in charitable bequests.] -— Sre 
rica Vol. VIII., pp. 328, 382, Nos. 1105, 
YUY. 

Covenants between master & servant.|-—Sce 
Mastin & SERVANT. 

Covenants in restraint of trade.|—Sce TRADE & 
TRADE UNIONS. 

Insurance policies.|——See INSURANCE ; SHIPPING 
& NAVIGATION. 

Leases.|—See LANDLORD & TENANT. 

Marriage settlements.| -— Sec SETTLEMENTS ; 
ILUSBAND & WIFE. 

Mortgages.|—-Sce MORTGAGES. 

Partnership deeds & agreements.|—See Panr- 
NERSHIP. 

Restrictive covenants.|-—See Kquity ; SALE OF 
LAND. 

Sale of goods.|—See SALE OF GooDs. 

Sale of land.|—-See SALE OF LAND. 

Separation deeds.|—Sce LIUSBAND & WIFE. 

Settlements.|]—Sce SrerrLEMENTS. 

Transfer of stocks & shares & matters relating 
to promotion of companies.| ~—-See COMPANIES ; 
STOCK EXCHANGE. 


Sce, also, TITLES passim. 


Srecr. 2.--PROVISOES. 


Proviso for re-entry or forfeiture.|]—Sce LAND- 
LORD & ‘TENANT. 


2138. Definition.|—PemBrook (Hak.) v. BARK- 
LEY (1601), Gouldsb. 180; Poph. 116; Cro. Eliz. 
384,560; 75 E.R. 1014. 

Annotations :-—Refd. Harrington 7. Wise (1596), Cro. Kliz. 
4863; Cromwel’s Case (1601), 2 Co. Rep. 69 by Doe d. 
Henniker ». Watt (1828), 8 B. & C. 308. Mentd. Wood- 
ward v. Fox (1691), 2 Vent. 267. 


2139. Qualification implied in.|—-The words 
' provided always ’’ are to be considered as words 
of reference to all that has gone before them. 
They constitute a qualification of the preceding 
limitations.—MARTELLI v. HOLLOWAY. (1872), L. R. 
5 II. L. 6382; 42 L. J. Ch. 26, H. I. 


Annotations :—Refd. Re Mortimer, Gray v. Gray, [1905] 2 
Ch. 502; Re Parker, Parker v. Parkin, (1910) 1 Ch. 581; 
Re Stamford & Warrington, Payne v. Grey, [1912).1 Ch. 
343: He Atkinson, Atkinson », Atkinson, [1916) 1 Ch. 91. 
Mentd. Re Fothergill’s Kstate, Price-Fothergill v. Price, 

{1903} 1 Ch. 149; He Lewis, Busk v. Lewes, (1018) 2 Ch. 


308; Portsaan v. Portman, (1922] 2 A. C. 473. 
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2140. When amounting to condition—Not where 
coupled with words of covenant & grant.|—-HUNT- 
INGTON (EARL) & MoUNTJOYR’s (LORD) OASE 
(1589), 4 Leon. 147; Moore, K. B. 174; 74 EB. R. 
786 3 sub nom. MountTJoY (LORD) & HUNTINGTON’S 
(EARLE) CASE, Godb. 17; 5 Co. Rep. 3 b; 1 
And. 307. 

Annotations :-—-Refd. Townshend v. Windham (1750), 2 
Ves. Sen. 1; Chetham v. Williamson (1804), 4 East, 469; 
Doe d. Hanley v. Wood (1819), 2 B. & Ald. 724. Mentd. 
Harvy v. Thomas (1591), Cro. Eliz. 216; Worcester’s 
Case (1605), 6 Co. Hep 37 a; Gee v. Freedland (1626), 
Cro. Car. 47; R. v. Knowles (1694), 12 Mod. Rep. 55; 
Orby v. Mohun (1706), Freem. Ch. 291; Scott v. A’Chez 

1743), Park. 21; Taylor d. Atkyns v. Horde (1757), 

Burr, 60 ; Wolferstan v. Lincoln (Bp.) (1763), 2 Wils. 174 ; 

Goodright d. Fowler v. Forrester (1807), 8 Kast, 552; 

Doe d. Bartlett v. Rendle (1814), 3 M. & 8. 99; Doe d. 

Vaughan v. Meyler (1814), 2 M. & S. 276; Doe d. Shrews- 

bury v. Wilson (1822), 5 B. & Ald. 363; R. wv. Trent & 

Mersey Canal Co. (1825), 3 L. J. O. S. K. B. 140; Doed. 

Douglas v. Lock (1835), 2 Ad. & Kl. 705; Delacherois v. 

Delachorois (1864), 4 New Rep. 501; Low Moor Co. v. 

Stanley Coal Co. (1875), 33 L. T. 436; Sutherland v. 

oathole, (1892] 1 Ch. 475; Re Aldam’s S. E., [1902] 


2141. Where relating to estate passed— 
Entailing forfeiture of estate.|-THomMAS v. WARD 
(1590), Cro. Eliz. 202; 78 EB. RR. 458. 

2142. Proviso against alienation. |— 
SyYyMPSON v. TITTEREL (1591), 1 And. 267; 123 
K. Wt. 465; sub nom. SiImprson v. TITTERELL, Oro. 
Eliz. 242. 

, Annotations :-—Refd. Pembroke v. Berkley (1595), Cro. Eliz. 
384; Cronwel’s Case (1601), 2 Co. Rep. 69 b; Doe d. 


Henniker v. Watt (1828), 8 B. & C. 308 ; Dawson v. Dyer 
(1833), 5 B. & Ad. 584; Bastin v. Bidwell (1881), 18 











Ch. D. 238 
2143. —_— ——— Bond is substantive & inde- 
pendent.|——-CROMW&L’s Cass, No. 1135, ante. 
44, ——- ——— ‘**To have & to hold provided 


always.’’}|—-ANON. (undated), Bro. N. C. 42; 73 
KH. R. 865. 
—— ‘* Provided & it is agreed.’’|-— 





2145. 
The words ‘‘ provided, & it is agreed etc.’’ make a 
condition, & not a covenant.—QEERY v. REASON 
(1628), Cro. Car. 128; 79 E. R. 713. 

Annotution :—Retd. Brookes v. Drysdale (1877), 3 C. P. D. 52. 

2146, ——- ‘‘It is stipulated & con- 
ditioned.’’|—-In an agreement enuring as a lease, 
‘‘ It is stipulated & conditioned that the lessee 
shall not underlet :—eld: these words created 
a condition, upon a breach of which the lessor 
wight maintain ejectment, without an express 
clause of re-entry.—DogE d. ILENNIKER v. WATT 
(1828), 8 B. & C. 308; 1 Man. & Ky. K. B. 694; 
6L.J.0.8. K. B. 185; 108 EK. R. 1057. 
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DEEDS AND OTHER INSTRUMENTS. 


2147. ———_ ——— Proviso enabling lessor to take 
possession.|—Proviso in a lease as follows: “In 
case the lessor shall at any time or from time to 
time during the continuance thereof be desirous 
of having any part of the said piece or parcel of 
land & premises hereby demised delivered up to 
him, & sign three months’ notice in writing, the 
lessee covenants to give up; & that the lessor 
shall & may take peaceable & quiet possession 
paying a reasonable & fair compensation in cescod 
of the moneys which may have been laid out by, 
the lessee in improving the condition of the land* 
given up.” The lessor gave a notice under this 
proviso, containing an offer to pay compensation 
to the lessee ‘‘ in respect of any repairs which may 
have been done by you’’ & took possession of the 

remises before the three months had expired. 
n ejectment by the lessee to recover possession :— 
Held: the lessor was entitled under the proviso 
to require possession of the whole of the premises. 

The proviso does not operate by way of covenant 
merely, for it expressly gives the lessor the power 
to take possession (DENMAN, QGJ.).—Dor d. 
GARDNER v. KENNARD (1848), 12 Q. B. 244; 11 
L. T. O. S. 63, 288; 12 Jur. 821; 116 HK. R. 860. 
Beaton -—Refd. Liddy v. Kennedy (1871), L. R. 5 H. lL. 


2148. Dependent on intention of parties.]— 
BIRCHALL v. SMETHURST (1722), Bunb. 114; 145 
E. R. 615. 

2149. When amounting to a covenant—lIf 
qualified.|ARCHDEACON v. JENNOR (1598), Cro. 
Hliz. 604 ; 78 H. R. 847. 

2150. ———.|—-CroMWEL’s CasE, No. 1135, ante. 

2151. ——~— Proviso containing words ‘‘it is 
agreed ’’—-Following covenant to repair.|-HOLDER 


v. TAYLOE (1615), 1 Roll. Abr. 518. 

Annotrdtions :-—-Consd. Thomas v. Cadwallader (1744), Willes, 
496; Miles v. Tobin (1868), 16 W. R, 465; Westacott v, 
Hahn, (1917) 1 K. B. 605. Refd. Pordage v. Cole (1669), 
1 Sid. 423; Cloake v. Hooper (1673), Kreem. K. B. 122 ; 
Line v. Stevenson (1838), 1 Arn. 2943; Monypeonny v. 
Monypenny (1858), 4 K. & J. 174. Mentd. dams v. 
rated eee 4 Moo. & P, 491; Baynes v. Lloyd, [1895] 


2152. —-—.|——~LUSHFORD — v. 
(1599), Cro. Hliz. 690 ; 78 HK. R. 926. 

2158. - Where equivalent to a promise to 
pay money.|]-—-CLAPHAM v. MOYLE (1664), 1 Lev. 
155; 1 Keb. 842, 860; 83 BE. R. 3453 sub nom. 
Moy v. CLAPHAM, 1 Keb. 897. 

2154. — Dependent on intention of parties. |-— 
BIRCHALL v. SMETHURST (1722), Bunb. 114; 145 
HK. BR. 615. 

2155. —--- Where two separate things agreed to 
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PART IV. SECT. 2. 


21401. When amounting to condition 
—Not where coupled with words of 
covenant in grant.j—Deft. claimed 
under a@ deed in feo, in which, after the 
habendum, was contained a proviso 
that tho conveyance should be void, & 
the ostate revert to the grantor, if the 

rantee should make dcfault in per- 
orming the covenant, thereinafter 
contained. covenant was, that 
the grantec should cultivate the land 
during the Hfe of the grantor for his 
bonefit :—Held : the proviso was void, 
as being inconsistent with the grant.— 
BROWN v. STUART (1854), 12 U. C. RR. 
§10.—CAN. 


2140 ii. .J—M. covenanted 
that W. might use water for manu- 
facturing purposes ‘* When & at. all 
times when water is & remains in 
said pond sufiicient for driving the 
machinery of M. Provided always, that 
when & whenever there is a scarcity 
of water in the mill pond, W. shall be 
at liberty to use‘only so much of the 
water as shall be sufficient to turn one 
water wheel” :;—Held: M. was en- 








titled to sufficient water to drive his 
mill bofore deft. could use any; & 
deft. was not by the proviso entitled 
to enough to turn one water wheel.— 
CRASER v. HUFFMAN (1867), 27 U. C. R. 
116.—CAN. 


2140 iii. —— —- ~.]— Land vested in 
the Crown was paventer to a city 
corpn. with the following clause in the 
patent: ‘*‘ Provided always, & this 
grant is subject to the following con- 
ditions; the land shall be dedicated 
by the corpn. for the purpose of a 
ae park for all time to come ”’ :-— 

eld: the words *‘ Provided always, & 
this grant is subject to the following 
conditions,” did not create a con- 
dition annexed to the estate granted.— 
KENNEDY v. TORONTO Crry (1886), 12 
O. li. 211.—CAN, 


2154 i. When amotwoiny to a covenant 
—Dependent on intention of purlies if 
qualified.|}—A lesseo cuovenanted to 
build on the deniused premises durlog 
the term, * provided always, & it is 
the true intent & meauing of these 
presents &.the parties thereunto, that 


| 





buildings erected shall be paid for at 
the valuation of two indifferent per- 
sons * :—/Zeld > a covenant to pay.— 
MoFATIRIDGE v. TALBERT (1845), 2 
U. C. R. 156.—CAN. 


2164 ii. --—.J]—In 1917 pltf. con- 
voyed a farm & some chattels to his 
son. Following the provisoes in tho 
conveyance, which was under the Short 
Forms of Conveyances Act, there was 


‘' ® provision that the son should not 


a ee ees ee ree one 


at the expiration of the demise the - 


sell or mtge. the farm or chattels with- 
out the written consent of the grantor 
& his wife. In Feb. 1920, tho son 
entered into an agregment with M. for 
the sale of the farm to M. on pitf.’s 
death. Pltf. brought this action_ to 
have the deed of 1917 declared null & 
void, & the son’s rights under it for- 
fvited, & to have the agreement with 
M. declared void & its registration 
vacated :—Held ;: the provision against 
selling or mortgaging was not in form 
or in effect a condition upon which the 
conveyance was to become void; it 
was merely a covenant, & the only 
remedy for a breach of it was an action 
for damages.—PauvuL v. PauUL (1921), 50 
QO. L. R. 211.—-CAN. 


Part IV.—CovENANTs AND PROVISOES. 


be done—Lease—Proviso for lessor to re-acquire 
land.|-Where in an agreement to demise a 
certain piece of land for a term of years, at a cer- 
tain annual rent, in which there was no clause of 
re-entry, there was the following stipulation, viz. 
‘* & it is also further agreed & clearly understood, 
that in case the lessor or his heirs, exors., or 
assigns, should want any part of the said land to 
build, or otherwise, or cause to be built, then the 
lessee or his heirs, exors. or assigns, should give 
up that part of the land as should be requested by 
the lessor, by his making an abatement in pro- 
portion to the rent charged, & also to pay for so 
much of a fence, at a fair valuation, as he should 
have occasion from time to time to take away, 


by his giving or leaving six months’ notice of what | 


he intended to do”’ :—Held: this only operated 
as a covenant, & not in the nature of a condition 
in defeasance of the estate, so as to entitle the 
lessor to maintain an action of ejectment. 

Where an agreement between two parties con- 
tains a stipulation that certain things shall be 
done by each, it is a mere covenant, & not a con- 
dition (BURROUGH, J.).—Dor d. WILSON 1. 
PHILLIPS (1824), 2 Bing. 13; 9 Moore, C. P. 46; 
2L.J.0.8.C. P. 103; 130 K. R. 208. 

2156. Proviso containing the consideration. ] 
—An agreement between deft., who was the exor., 
& plif., who was the widow of a testator, recited 
that the testator had verbally declared his desire 
that his widow should have his dwelling-house, & 
then proceeded thus, ‘‘ now these presents witness, 
& it is hereby agreed & declared, that in considera- 
tion of such desire’”’ deft. would convey the 
dwelling-house to plitf.”” provided nevertheless, & 
it is hereby further agreed & declared, that A., 
pltf., shall pay to B., deft., the sum of £1 yearly, 
towards the ground rent payable in respect, of the 
said dwelling-house, & other premises thereto 
adjoining, & will keep the said dwelling-house & 
premises in good & tenantable repair :—-Held : the 
stipulation as to the payment of the £1 ground 
rent & the repair was not a mere provisu. It con- 
tained the real consideration for deft.’s promise to 
convey the dwelling-house.—THOMAS v. TitOMAS 
(1842), 2 Q. B. 851; 2 Gal. & Dav. 226; 11 
L. J. Q. B. 104; 6 Jur. 645; 114 K. OR. 330. 

2187. -J|—R. & W., being seised as tenants 
in common of M. & T. farms, & the subsoils & 
minerals beneath, by a partition deed (wherein 
the agreement of partition was recited, & that by 
the said agreement the coals, mines, veins, ctc., 








should be had & taken between them under such | 


payments, restraints, & liabilities as were therein 
mentioned) conveyed to S. & his heirs ‘‘ the several 
manors, lands, & hereditaments therein particularly 
mentioned, comprising M. & T. farms, & all the 
estate, right, title, interest, use, trust, possession, 
property, claim, & demand whatever, both at 
law & in equity,’’ of them, the said R. & W. to 
hold to S. his heirs & assigns for ever, upon the 
trusts therein mentioned ; that is to say, as to M. 
farm, to the use of W., his heirs & assigns for ever ; 
& as to T. farm, to the use of R., his heirs & 
assigns for ever. Provided always, that all ore 
of tin & coal mines, etc., & the rents & profits of 


' become payable : —Held: 


all such mines, etc.,in or to be found within the . 
said premises, should be thenceforth had, received, | 


& taken, & the costs of getting, taking, or carrying 
away the same, & all trespass & damage done in 
or upon the lands thereby, should be paid & borne 
by R. & W., their heirs & assigns, equally in such 
manner as ‘f the lands wherein the same are or 
should be found had not been divided, etc., but 
still remained in common between them; pro- 
vided that he or they in whose lands or share of 


— 
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such lands minerals might be found, might dispose 
of them, paying the other, his hairs, saministeators, 
or assigns, half the profits, & that such other might 
employ a banksman in the lands where the minerals, 
etc., might be found in order to have a fair account : 
—Held: under the deed R. & W. each took a 
moiety of both the subsoil & surface of the par- 
litioned lands, & the tenancy in common, both as 
to the subsoil & surface, & the proviso was not 
sufficient to cut down the effect of the previous 
operative words, & was intelligible as a provision 
for working the mines in partnership.— WILLIAM- 
SON v. BATEMAN (1854), 3 W. R. 110, Ex. Ch. ; 
affg. S. C. sub nom. BATEMAN v. WILLIAMSON, 23 
L. T. O. S. 296. 

2158. Where amounting to a qualification of 
preceding covenant—Covenant to pay rent to one 
person-— & on failure of a condition to another.|— 
Scot v. Scot (1587), Cro. Eliz. 73; 78 BE. R. 333. 

2159. -——- Covenant that another shall pay rent 
-—Covenantor to pay after 40 days in arrear.|-— 
Lease by pltf. to J. for years of a messuage & 
farm, at a yearly rent, payable quarterly, & J. 
covenants to pay the rent at the days & in manner 
therein mentioned, & also to pay intcrest in case 
the rent should be behind three quarters; & deft. 
covenants that J. shall at all times during the 
term, well & truly pay to pltf. the said rent at the 
respective days, & also interest, & shall duly 
observe all the covenants, & that in case J. should 
neglect to pay the rent for forty days, deft. shall 
pay on demand :—Held: deft. was not chargeable 
until after forty days & demand made, & pit. 
having declared generally, assigning for breach, 
rent arrear, & it appearing upon oyer that the 
lease contained the qualification above stated, the 
breach was ill assigned.—-SICKLEMORE v. THISTLE- 
TON (1817), 6M. & S.0; 105 KR. 1146. 
Annotations :-— Consd. Bradford Old Bank v. Sutellffe, [1918] 

2K. I. 833. Retd. Re Colnaghi, hc p. Marks (1838), 3 

Deac. 133; Re Brown's Hstate, Brown v. Brown, [1893] 

2 Ch. 300. Mentd. Hoggett v. Exley (1840), 6 Bing. N. C. 

207; Macintosh v. Midland Counties Ry. (1845), 14 M. & 

W. 548; Jowett r. Spencer (1846), 15 M. & W. 662. 

2160. - Covenant by lessee to repair—Pro- 
vided lessor find timber—No words of ‘‘ agree- 
ment.’’|-—ANON. (undated), Bro. N. ©. 42; 73% 
Ig. R. 805. 








2161. coe ee. | --TLOLDER Uv, 
TAYLOE, No. 2351, ante. 

2162. -——— -—--—.} -Wesracorr uv. HAHN, No. 
1900, are. 

2168. -—-— Proviso not to sue for time shank VO 
Defts. agreed to purchase an estate from ptf. 


& by deed covenanted to pay the purchase-money 
by instalments at the times & subject to the 


' provisoes & agreements, & in fle manner therein- 
after expressed. 


Provided, that no instalment 
payable agate to the covenants should be 
recoverable or capable of heing enforced, nor 
should any proceedings for that purpose be com- 
menced until aftcr the expiration of one month 
from the day upon which the same should have 
the proviso that no 
action should be brought for a month, did not 
operate merely as a covenant not to sue, but that 
the effect was to extend the period for payment 
for onc month, & therefore, no action was main- 
tainable until the month had expired.—FoLeY 
(LADY) ». SLETCHER (1853), 3 H. & N. 769; 28 
iL. J. Mx. 100; 33. L. T. O.S, 113 22 J. P. 819; 
5 Jur. N.S. 342; 7W. R141; 157 1. 1. 678. 

Refd. Horton ». Saycr (1859), 29 L. J. Mix. 
Mentd. Direct United states Cable Co. v. Anglo- 
American Telegrays Co. (1877), 2 App. Cas, 394; City of 
London Contract Corpn. v. Styles (1887), 2 Tax Cas. 239 ; 


Clerical Medical & QGeneral Life Assce. Soc. v. CV r 
(1588), 21 . F B. D. 339; Psalms & Hymns Trustees (The 
Baptist) ve. Whitwell (1890), 


77. L. R. 164; Secretary of 
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Sect. 2.—Provisoes.} 


State in Council for India v. Scobel, [1903] A. C. 299; 
East Indian Ry. v. Secretary of State for India (1904), 
21 T. L. R. 3; Chadwick v. Pearl Life Insee., [190 
2K. B. 607; Delarge v. Nugget Polish Co. (1905), 9 
L. T. 682; East Indian Ry. v. Secretary of State {in Council 
of India (1905), 92 L. T. 495; Surbiton U. D.C. v. Cal- 
lender’s Cable & Construction Co. (1910), 8 L. G. R. 244 ; 
Howe v. I. R_ Comrs., (1919) 2 K. B. 336; Jones v. 
neo Natalee aoe) 1 ae a a ‘ ae v. Tneome tee 
’ ; .» Eu p. aftesbu omes & Arethusa 
Training Ship, [1922] 2 K. B. 729. 


2164. - Proviso that no covenant implied.}— 
A covenant in a lease, followed by the declaration, 

There shall not be implied in this lease any cove- 
nant or provision whatever on the part of either 
of the parties hereto,’’ must be construed as 
qualified & controlled by the declaration.—ECCLES 
v. Miu (1898), A. U. 360; 67 L. J. P. C. 253; 78 
L. T. 206; 46 W. R. 398; 14 T. L. R. 270, P. C. 


Annotations -—Consd. Re Hughes, Ellis v. Hughes, [1913] 
2 Ch. 491. Mentd. Ztc Betty, Betty v. A.-G., [1899] 1 Ch. 





DreErps AND OTHER INSTRUMENTS. 


821; Re Giers, aaa aa v. Gjers, [1899] 2 Ch. 54; Stuart 

v. JOY, (1904) 1 K. B. 362. 

2165. Whether amounting to a penalty—Cove- 
nant to pay debt by instalments—Proviso if default 
made.|—A., being indebted to B. in a sum of 
money payable by instalments, & having made 
default in payment of an instalment, executed a 
dced whereby, in consideration of B. forbearing to 
take proceedings in bkpcy. against him, he cove- 
nanted to pay the debt by fresh instalments, with 
a proviso, that, if he should make default in pay- 
ment of any instalment, the whole debt should 
be immediately recoverable :—Held: the proviso 
was not a penalty against which relief could be 
had in equity, but an essential part of the security 
created by the deed.—STERNE v. BEcK (1863), 1 
De G. J. & Sm. 595 ; 2 New Rep. 346; 32 L. J. Ch. 
ee 8 L. T. 588; 11 W. R. 791; 46 KE. R. 236, 


Annotation :-—Mentd. Protector Loan Co, v. Grice (1880), 
6 Q. B. D. 592. 


Part V.—Stamp Duties. 


See REVENUE. 


ee nae 





( 409 ) 


DEEDS OF ASSIGNMENT. 


See BANKRUPTCY AND INSOLVENCY. 


DEER. 


See GAME. 


DEFAMATION. 


See LIBEL AND SLANDER. 


DEFEASANCE. 


See Bitus OF SALE; Bonpns; MortraacGk; TRusts AND TRUSTEES. 


DEL CREDERE AGENT. 


See AGENCY; SALE OF Goobps. 


DELEGATION. 


See AGENCY : CORPORATIONS. 


DEMISE. 


See LANDLORD AND TENANT. 
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DEMISE OF THE CROWN 


See CONSTITUTIONAL Law. 


DEMURRAGE. - 


See SHIPPING AND NAVIGATION. 
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DENTISTS. 


See MEDICINE AND PHARMACY. 
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DEPENDENCIES. 


Part |—In General. 


Srecr. 1.—DEFINITIONS. 


1. ‘* Dependency — ‘‘ Colony ’’ — ‘‘ Dominion.’’] 
—-A power for trustees to invest capital money in 
any stock or securities of ‘‘ any British colony or 
dependency ” does not justify an investment in 
stocks issued by individual provinces of the 
Dominion of Canada. 

Then there is the word ‘‘ dependency.” This 
also has no definite technical meaning; _ it is, 
in my opinion, a wider & perhaps more dignified 
phrase than “ colony.”? The Oxford Dictionary 
defines it as ‘‘ A country or province subject to 
the control of another of which it does not form 
an integral part.’’ None of the six provinces in 
this case can properly be called a ‘‘ dependency ”’ ; 
they are all parts of the Dominion of Canada, one 
of the greatest dependencies of the United King- 
dom, but are not themselves separate dependencies. 
The word probably found its way into Davidson’s 
Forms because it has never been usual to speak 
of Canada as a colony. ‘The phrase used to 
be ‘‘ dependency” or * province,” & is now 
**dominion’? (FARWELL, L.J.).—Re MARryYon- 
WILsoNn’s ESTATE, [1912] 1 Ch. 55; 81 L. J. Ch. 
733 1051. TT. 692; 28 T. L. R. 49, C. A. 


Srecr. 2..-PROTECTORATES. 


2. Declaration of war by protecting Power— 
Yonian islands.|-—Claim in the High Ct. of Admlty. 
for the restitution of the Leucade, an lonian vessel 
captured during the war with Russia for trading 
with the enemy. The Ionian islands came into 
the possession of (Great Britain during the 
Napoleonic war, & at the conclusion of the war, 
the following articles were agreed upon between 
(ireat. Britain, Austria, Russia, & Prussia by the 
Treaty of Varis, of Nov. 5, 1815, to which other 
Powers afterwards acceded :—-(a) The United 
States of the Jonian Islands to form a single, 
free, & independent State under the immediate 
& exclusive protection of the King of Great 
Britain, & the guarantee of the other contracting 
Powers, (b) Internal affairs to be regulated by 
the State with the approbation of the protecting 
Power, which should employ a particular solicitude 
with regard to the legislation & administration of 
the States, & name a igh Comr. for that purpose. 
A constitutional charter to be drawn up by a 
Legislative Assembly & ratified by the protecting 
Power. (¢c) The protecting Power to have control 
of military forces. (ad) The trading tlag of the 
States to be recognised as the flag of a free & 
independent State. (ce) None but commercial 
agents or consuls to be credited to the States :—-- 
Held: the protecting Power, being possessed of the 
sole military & diplomatic power under the treaty, 

ssessed also the power of making peace & war on 

ehalf of the States; but as the States had been 
recognised as a free & independent State with a 
separate trading flag, a declaration of war by the 
protecting Power on its own behalf would not of 
itself fe them in a state of war; nor could that 
effect. be attributed to a proclamation of the States’ 
Senate notifying the declaration of war by the 


protecting Power.—IONIAN SHIPS (1855), 2 Ecc. 
& Ad. 212; Spinks 193; 164 E. R. 394; sub nom. 
THE LEUCADE, 8 State Tr. N.S. 434; 25 L. T. 0.8. 
312; 1 Jur. N.S. 549. 

Annotation :—Mentd. R. v. Crewe, Ex np. Sekgome, [1910] 

2K. B. 576. 

8. Whether a foreign country—Within Foreign 
Jurisdiction Act, 1890 (c. 37)—Bechuanaland.| 
—The Bechuanaland Protectorate is a foreign 
country in which His Majesty has jurisdiction 
within the meaning of Foreign Jurisdiction Act, 
1890 (c. 37). It is not a foreign dominion of the 
Crown within Habeas Corpus Act, 1862 (c. 20), 
s.1.—R. v. CREWE (EARL), £2 p. SEKGOME, [1910] 
2 K. B. 576; 79 L. J. K. B. 874; 102 L. T. 760; 
26 T. L. R. 439, C. A. 

4. Whether a foreign dominion of the Crown 
—-Within Habeas Corpus Act, 1862 (c. 20), s. 1— 
Bechuanaland.J|—lR. v. CREWK (EARL), Ex p. 
SEKGOME, No. 3, ante. 





SEcT. 3.—MODE OF ACQUISITION. 
SuB-SECT. 1.—IN GENERAL. 


5. Conquest—By British arms.]—(1) A country 
conquered by the British arms becomes a do- 
minion of the King in the right of his Crown ; 
&, therefore, necessarily subject to the Legislature, 
the Parliament of Great Britain (per Cur.). 

(2) The conquered inhabitants once reccived 
under the King’s protection, become subjects, 
& are to be universally considered in that light, 
not as enemies or aliens (per CUR.). 

(3) The articles of capitulation upon which the 
country is surrendered, & the articles of peace by 
which it is ceded, are sacred & inviolable according 
to their true intent & meaning (per CurR.),. 

(4) The law & legislative Govt. of every dominion, 
equally affects all persons & all property within 
the limits thereof, & is the rule of decision for 
all questions which arise there. Whoever pur- 
chases, lives, or sues there, puts himself under the 
law of the place. An Englishman in Ireland, 
Minorca, the Isle of Man, or the Plantations, has 
no privilege distinct from the natives (per Cur.). 

(5) The laws of a conquered country continue 
in force until they are altered by the conqueror : 
the absurd exception as to pagans, mentioned in 
Calvin’s Case, No. 243, post, shows the universality 
& antiquity of the maxim. For that distinction 
could not exist before the Christian era, & in all 
probability arose from the mad enthusiasm of the 
Crusades. In the present case the capitulation 
expressly provides & agrees, that the, inhabitants 
shall continue to be governed by their own laws, 
until His Majesty’s further pleasure be known (per 
Cur.). 

(6) If the King, & when I say the King, I always 
mean the King without the concurrence of Parlia- 
ment, has a power to alter the old & to introduce 
new laws in a conquered country, this legislation 
being subordinate, that is, subordinate to his own 


' authority in Parliament, he cannot make any new 


Part [.—IN GENERAL. 


change contrary to fundamental principles: he 
cannot exempt an inhabitant from that particular 
dominion ; as for instance, from the laws of trade, 
or from the power of Parliament, or give him 

rivileges exclusive of his other subjects; & so 
fa many other instances which might be put (per 
CUR.). 

It i absurd that in the colonies they should 
carry all the laws of England with them; they 
carry only such as are applicable to their situation. 
I remember it has been determined in the Council. 
There was a question whether the Statute of 
Charitable Uses operated on the island of Nevis. 
It was determined it did not, & no laws but such 
as were applicable to their condition, unless 
expressly enacted (LORD MANSFIELD, C.J.).— 
CAMPBELL v. HALL (1774), 1 Cowp. 204; Lofft, 
655 ; 20 State Tr. 239; 98 E. R. 1045. 

Annotations :-—As to (1) Refd. The Foltina (1814), 1 Dods. 

450. 48 to (4) Reld. Sottomayer v. Deo Barros (1879), 

5 D ._v. Crewe, Er p. Sekgome, [1910] 2 K. B. 


576. .4s to (5) Reta. Ruding &. Smith (1821), 2 Hag. Can. 
371; Lyons Corpn. v. East India Co. (1836), 1 Moo. id. 


App. 175. As to (6) Refd. Cameron v. Kyte (1835), 
app, 332; Jephson v. Riera (1835), 3 Knapp, 130; 
R. vw. Crewe, Ex p. Sckgoimne, [1910] 2 K. B. 576. Generally, 


Refd. Bedreechund v. Elphinstone (1830), 2 State Tr. N.S. 
379. Mentd. Snowdon v. Davis (1808), 1 Taunt. 359; 
A.-G. v. Stewart (1817), 2 Mer. 143 ; 
Breton (1846), 6 State Tr. N. S. 283; Kw p. Anderson 
(1860), 25 J. P. 116; Phillips » Kyro (1870), 10 B. & S. 
1004 ; West Rand Central Gold Mining Co. v. R., 11905) 
2K. B. 391; A.-G. for Canada v. Cain, A.-G. for Canada v. 
Gilhula, (1906) A. C. 542. 

6. -]—No point is more clearly settled in 
the cts. of common law than that a conquered 
country forms immediately part of the King’s 
dominions. In a late instance, we know that an 
island so acquired, Giuadaloupe, was transferred 
to a third Power, subject, undoubtedly to the 
shadowy right of the former proprietor. It is 
said that a conquest of this kind may be re-acquired 
flagranti bello by the State from which it was taken ; 
but so may any other possession, though forming 
part of the original & established dominions of 
the Crown of this country, if the enemy has it in 
his power to make the conquest. The same 
observation is applicable to the Isle of Wight, as 
well as to Heligoland, for the enemy has the same 
right to make a conquest of the one as the other. 
It is said that the enemy may recover back the 
island of Heligoland when peace takes place ; 
but it is equally true that the conqueror may 
retain it if he can; & if nothing is said about it 
in the treaty, it remains with the possessor, whose 
title cannot afterwards be called in question 
tat W. Scotr).—THE Foirina (1814), 1 Dods. 
sinnutation --—Mentd. The Anichah, etc., [1921} P. 218. 

7. --— By British chartered company.|—A con- 
quest of territory by the arms of a British char- 
tered co. is made on behalf of the Crown; it 
rests with the advisers of the Crown to determine 
how the territory shall be dealt with. A proclama- 
tion of annexation is not essential to constitute 
the Crown owner of the territory as completely 
as any sovereign can be owner of lands publici 
juris; a manifestation of the Crown’s intention 
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to that effect by Orders in Council dealing with the 
lands & their administration is sufficient for the 
purpose. 

If the co. administers the territory by the 
authority of the Crown, & in so doing expends its 
own. money, the co. is aaa taabeed entitled to 
be reimbursed, either by a direct payment or 
in such manner as the circumstances indicate to 
have been the intention. 

The estimation of the rights of aboriginal tribes 
is always inherently difficult. Some tribes are so 
low in the scale of social organisation that their 
usages & conceptions of rights & duties are not to 
be reconciled with the institutions or the legal 
ideas of civilised society. Such a gulf cannot be 
bridged. It would be idle to impute to such 
people some shadow of the rights known to our 
law & then to transmute it into the substance of 
transferable rights of property as we know them. 
On the other hand, there are indigenous peoples 
whose legal conceptions, though differently de- 
veloped, are hardly less precise than our own. 
When once they have been studied & understood 
they are no less enforceable than rights arising 
under English law (per CuR.).—Re SOUTHERN 
RHODESIA, [1910] A. CG. 211; 88 L. J. P. C. 13 
119 L. T. 689; 34 T. L. R. 595, P. CO. 

8. Cession — Occupation in time of peace.|— 
Occupation of territory in time of peace, with the 
concurrence of the sovereign is presumptive 
evidence that it is the result of cession by treaty. 
—THE BoOLLETTA (1809), Edw. 171. 

Annotation :-—Refd. Cremidi v. Powell, The Gerasimo (1857), 

11 Moo. P. GC. C. 83. 

9. Settlement — Uninhabited or barbarous 
country.|—ADVOCATE-GENERAL OF BENGAL 0. 
SURNOMOYE DossEEr (RANEE), No. 252, post. 

10. Whether proclamation of annexation neces- 
sary—Intention of Crown shown by administrative 
aanahe in Council.|—Re SOUTHERN RHODESIA, No. 

», ante. 

11. Date of commencement of Crown Dominion 
——Presumption from grant of lands by Crown.]-— 
Ii. was a Spanish possession, in which British 
subjects had the right by treaty of cutting timber. 
The Spaniards withdrew from the country in 1798. 
In 1862 it was finally annexed to the Lritish 
dominions by proclamation, but grants of land 
were made by the Crown as carly as 1817 :-~- 
Held: this was evidence that the Crown had 
assumed territorial dominion in H. as early as 
that year.—A.-G. FOR BRITISH LLONDURAS 1, 
BRISTOWE (1880), 6 App. Cas. 143; 501. J. Po. C. 
15; 44L.T.1, 2.0. 


SuUB-SECT. 2.— EFFECT OF ANNEXATION. 


12. Conquered country—-Articles of peace in- 
violable.|—-CAMPBELL v. HALL, No. 5, ante. 

13. Financial HMabilities of conquered State to 
individuals— Whether binding on conquering State.] 
—There is no principle of international law by 
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Sect. 3.—Mode of acquisition: Sub-sect.2. Part II. 
Sects. 1 & 2: Suh-sect. 1, A.] 


which, after annexation of conduerre territory, 
the conquering State becomes liable, in the absence 
of express stipulation to the contrary, to discharge 
financial liabilities of the conquered State incurred 
before the outbreak of war.— WEST RAND CENTRAL 


DEPENDENCIES. 


GoLD MINING Co. v. R., [1905] 2 K. B. 3891; 74 
L. J. K. B. 753; 93 L. T. 207; 53 W. R. 660; 
21T, L. R. 562; 49 Sol. Jo. 552, D. C. 


Annotations :—Refd. Salaman v. Secre of State for India, 
[1906] 1 K. B. 613. Mentd. Re Fer d, Ex-Tsar of 
Bulgaria, (1921) 1 Ch. 107; Luther Aksionairnoye 

Obschesitvo A. M. Luther v. Sagor, [1921] 1 K. B. 456. 


See, also, Nos, 215, 216, post. 
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Part I1—Colonial and 


Sect. 1.—PREROGATIVE OF THE CROWN. 


14. Runs to colonies—When not expressly 
limited.|—-(1) The prerogative of the Crown, when 
not expressly limited by local law or statute, is as 
extensive in the colonial possessions of the Crown 
as in Great Britain. 

(2) The British North America Act, 1867 (c. 3), 
in no respects curtails the rights & privileges of 
the Crown, or affects the relations subsisting 
between the Sovereign & the several] Provinces of 
the Dominion. 

(3) By British North America Act, 1867 (c. 3), 
8. 568, the appointment of Provincial Governor is 
made by the ‘ Governor-General in Council by 
. instrument under the Great Sel of Canada.,’’ or, 
’ in other words, by the Executive Govt. of the 
Dominion, which is, by sect. 9, expressly aeclured 
to ‘‘ continue & be vested in the Queen.’’ 

(4) There is no constitutional anomaly in an 
exccutive officer of the Crown receiving his appoint- 
ment at. the hands of a governing body who have 
no powers & no functions except as representatives 
of the Crown. The act of the Governor-General 
& his council in making the appointment is, within 
the meaning of the statute, the act of the Crown ; 
& a Lieutenant-CGiovernor, when appointed, is as 
much the representative of her Majesty for all 
purposes of provincial govt., as the Covernor- 
General himsclf is for all purposes of Dominion 
Govt. (per CuR.).—MARITIME BANK OF CANADA 
(LIQUIDATORS) v. NEW BRUNSWICK (RECEIVER- 
GENERAL), [1892] A. C. 437; 611. J. PP. C. 75; 
67 L. T. 126; 8 'T. L. R. 677, P. C. 

Annotations :-—As to (4) Refd. Bonanza Creck Gold Mining 


Co. v. R., (1916) 1 A. C. 5663 Ree Initiative & Referendum 
Act, [1919] A. C. 985. 


15. Power to create legislative assembly — 
Settled colony.|—(1) The House of Assembly of 
the Island of Newfoundland docs not possess, as 
a legal incident, the power of arrest, with a view of 
adjudication on a contempt committed out of the 
House; but only such powers as are reasonably 
necessary for the proper exercise of its functions 





Dominion Government. 


& duties as a local legislature :—Semble: The 
House of Commons possesses this power only 
by virtue of ancient usage & prescription, the lex 
et consuetudo Parliamenti. 

(2) Semble: The Crown, by its prerogative, can 
create a Legislative Assembly in a settled colony, 
subordinate to Parliament, but with supreme power 
within the limits of the colony for the govt. of its 
inhabitants. 

Qu. : whether it can bestow upon it an authority, 
viz. that of committing for contempt, not incidental 
to it by law. 

(3) Newfoundland is a settled, not a conquered 
colony, & to such colony there is no doubt that the 
settlers from the mother-country carried with 
them such portion of its common & statute law 
as was applicable to their new situation, & also 
the rights & immunities of British subjects 
(PARKE, B.).— KIELLEY v. CARSON (1842), 4 Moo. 
Pr. Cc. C. 638; 4 State Tr. N. S. 669; 7 Jur. 137; 
13 EF. R. 225, P. C. 
aLnnotations :-—.1s to (1) Refd. Fenton v. Hampton (1858), 

Moo. P. C. C. 347; Hae p. Brown (1864), 5 B. & S. 280; 


Dill x. Murphy (1864), 1 Moo. P. GC. C. N.S. 4873 Doyle 
v. Faleoner (1866), L. R. 1 P. C. 3283 A.-G. of New 
South Wales v. Macpherson (1870), 7 Moo. P. C. C. N.S. 


49; Phillips v. Kyre (1870), L. R. 6 Q. B. 13 Barton v. 
Taylor (1886), 11 App. Cas. 197. .18 to (2) Refd. Kr ». 
Brown (1864), 5 B. & SS. 280; Dill « Murphy (1864), 
1 Moo. P. CG. C. N.S. 4873; Doylo v. Faleoner (1866), 
L. R. 1 P. C. 328; A.-G. of New South Wales v. Mac- 
pocorn (1870), 7 Moo. P. (. C. N.S. 49. .48 to (3) Refd. 
*hillips v, Eyre (1870), L. R. 6 Q. B. 1. 


16. Whether conquered, ceded or settled 
colony.]—In bar to an action for assault & 
false imprisonment of pltf. in the island of 
Jamaica, deft. pleaded, that. since the grievances 
complained of an Act of Indemnity had been 
passed by the Legislature of Jamaica, & assented 
to by the Crown, which enacted that all personal 
actions, suits, indictments, prosecutions, & 
proceedings, present or future, against any 
persons for acts done in good faith after the 
proclamation of martial law in the suppression of 
a rebellion which had broken out in the island, 
should be discharged & made void, & that any 








PART II. SECT. 1. | 
14 i. Runs to colontes— When not | 
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expressly limited—Itight to gold 
silver mines. }—WoOOLLEY v. TRONSTONE 


action is not restricted by a constitu- 
tional principle or by a prohibitory 
statute.—QUEBEKO PROVINCE »v. AT- 
LANTIC & LAKE SUPERIOR Ry, 
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aan po R. 8 Q. B. 42.—CAN. 

d. Legislative vers of Crown — 
Western Pacific Tetenas.\ H.M. has 
jurisdiction & power by virtue of the 
royal prerogative & of inherent righ 
to make laws for the govt. of British 
subjects within the estern Pacific 
Islands by Orders in Council.—R. v. 
WEAVER (1889), Udal 155.—FIJL 


! 
Crown Colony properlysgo called, the 
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prerogative.—NATAL (BFr.) v. GREEN 
(1868), N. L. R. 138.—S. AF. 


f. Puwer of Crown to tssuc com- 
mission to hold assize.}—AMER v. KH. 
(1878), 2S. C. BR. 592.—-CAN. 

g. Power to cede territory—In British 
India.}—— The British Crown has the 


power, without the intervention of 


Part II.—CoLontaL AND Dominion GOVERNMENT. 


iat by whom such acts had been done should 

e acquitted & indemnified against the Queen & 

all other persons; & that deft., the governor of 

the island, & all acting under his authority, were 
indemnified in respect of all acts done in order to 
put an end to the rebellion, & such acts were made 

& declared to be lawful; that the grievances 

complained of were acts done within the scope of 

the Act. Pitf. replied that deft. at the time of the 
assing of the Act, was the governor of Jamaica, 

S was a necessary party to the passing of the 

Act, & the Act could not have become the law 

of Jamaica without deft.’s assent as governor. 

On demurrers to the plea & replication :—Held: 

(1) the Crown had power to create a local legis- 

lature in a dependency of the Crown whether 

conquered, ceded, or settled; (2) the governor of 

a colony could legally give his official assent to 

a legislative measure in which he is personally 

interested. 

(3) 1t was further argued that the Act in question 
was contrary to the principles of English law, & 
therefore void. This is a vague expression, & 
must mean either contrary to some positive law 
of England, or to some principle of natural justice, 
the violation of which would induce the ct. to 
decline giving effect even to the law of a foreign 
sovereign state. In the former point of view, it 
is clear that the repugnancy to English law which 
avoids a colonial Act means repugnancy to an 
imperial statute or order made by authority of 
such statute applicable to the colony by express 
words or necessary intendment; & that, so far as 
such repugnancy extends, & no further, the colonial 
Act is void (WiLLEs, J.).—PHILLIPS v. EYRE 
(1870), L. R. 6 Q. B. 1; 10 B. & S. 1004; 40 
L. J. Q. B. 28; 22 L. T. $69, Ex. Ch. 

Annotations -—A8 to (3) Refd. Rk. v. Crewe, Kz p. Seckgome, 
11910) 2 K, B. 576. Generally, Mentd. Harris ». Quine 
(1869), L. R. 4 Q. B. 653; Ellis v. McHenry (1871), L. R. 
6C. P. 2283 A.-G. for Colony of Hong Kong v. Kwok- 
A-Sing (1873), L. 2. 5 P. C. 1793; Rouquette v. Overmann 
(1875), 33 L. T. 420; The M. Moxhuim (1876), 46 L. J. P. 
17; Musgrave v, Pulido (1879), 41 L. IT’. 6293; Batthyany 
v. Walford (1886), 33 Ch. D. 624; Bath Grdna, v. BRerwick- 
upon-Tweed Grdns., [1892] 1 Q. 13. 731; British South 
Africa Co. v. Companhia de Mogambique, {1893] A. C, 
G02, Fielding r. Thomas, [1896] A. C. 600; Machado v. 
Fontes, (1897) 2 Q. B. 2313) Carr v. Fracis Times, [1902) 
A.C. 1763; Rayment v Rayment & Stuart. Chapman v. 
Chapman & Buiet, (1910) P. 271; Batt vw. Metropolitan 
Water Board, (1911) 1 K. B. 845; McMillan v. Canadian 
Northern Ry., [1923] A. C. 120; Walpole v. Canadian 
Northern Ry., [1923] A. C. 113. 

17. Power of Crown to revoke constitution of 
colony.|—By the treaty of Paris, of Feb. 10, 1763, 
the Island of Cape Breton was ceded by France to 
the King & Crown of Great Britain. By a 
proclamation issued by the King in Oct. 1763, 
the Islands of Cape Breton & S. John’s were 
annexed to the Govt. of Nova Scotia, & the pro- 
clamation authorised the Governor to call General 
Assemblies, in the said Govts. respectively, as 
soon as the circumstances of the colonies would 
admit. In the year 1784, the Crown, by a com- 
mission to the Governor-in-Chief of Nova Scotia, 
& the Islands of St. John’s & Cape Breton, granted 
a constitution to the Island of Cape Breton, to 
consist of a Lieutenant-Governor, 
Assembly, distinct from that of Nova Scotia. 
govt. of the Island continued, however, to be 


>- ee 


the Imperial Parliament, to make 
cession of territory within British 
India to a foreign prince or feudatory.— 





Council, & | 
The | 





a | been assented to by the Sovereign in 
the exercise of his prerogative right of 
; islation is not ultra vires the legis- 
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regulated by a Lieutenant-Governor & Council, 
but no General Assembly was convened, as directed 
by the commission of 1784. In the year 1820, 
the Crown, in the commission to the Governor-in- 
Chief of Nova Scotia, annexed Cape Breton to 
Nova Scotia. The inhabitants of Cape Breton 
petitioned the Crown, complaining of the illegality 
of the re-annexation by the act of the Crown alone, 
without their consent, or by an act of the Imperial 
Parliament, as contrary to the proclamation of 
1763 & the commission of 1784 :—Held: such 
re-annexation was legal, & petitioners were not 
entitled to a separate constitution under the 
commission of 1784.—Re CAPE BRETON (1846), 
5 Moo. P. C. C. 259; 13 EB. R. 489, P. C. 

18. Grant of precedence to rere Pa: BEDARD 
(1849), 7 Moo. P. C. C. 23; 7 State Tr. N.S. 973 ; 
13 Jur. 641; 13 BE. R. 788, P. C. 

19. Priority of Crown as _ creditor — Whether 
affected by colonial statute.|—-Where a bank had 
suspended payment, & a large sum was due by 
it, at the date of the winding up order, to Her 
Majesty, it had been held that the right of the 
Crown to payment in full in priority to other 
creditors had not been taken away by the Cos. 
Acts, 1862 (c. 89) & 1867 (c. 131), or by the Jud. 
Act, 1875 (c. 77), 8s. 10, or by the Bkpcy. Act, 
1883 (c. 52), s. 150. The question now came before 
the ct. whether such prerogative was ousted in 
the colony of Victoria by the Crown Remedies 
& Liabilities Statute, 1865 (No. 241), s. 17 :— 
Held: the statute had no force outside the 
colony, but was a mere procedure statute, & could 
not operate as a waiver by the Crown of its pre- 
rogative to sue in this country, because that right 
could only be barred by express words in the 
Act, or by words of necessary implication in the 
same Act, & the prerogative of the Crown must 
prevail, & the sums claimed be paid in full. 

The Victorian statute is a mere procedure 
statute regulating the procedure by the Crown in 
Victoria in respect of Crown debts. The statute 
is also a colonial statute & has no force outside 
the colony (Cuirry, J.).— Re ORIENTAL BANK 
ae (No. 2) (1885), 54 L. J. Ch. 327; 52 L. T. 
stu OR Rela: Re Webb (Snithfield, London), (1922) 

2 Ch. 360. 


2 Ck 

20. Whether affected by British North 
America Act, 1867 (c. 3)—Relations between 
Crown & provinces of Canada.|—-MARITIME BANK 
OF CANADA (LIQUIDATORS) v. NEw BRUNSWICK 
(RECEIVER-GENERAL), No. 14, anle. 

See, also, CONSTITUTIONAL LAw, Vol. XI., p. 502, 
Nos. 42 et seq. 

Legislative powers of Crown.]—<Sce No. 5, ante, 
Nos. 35, 243, 246, 254, 258, 266, 672, post. 





Sect. 2.—THE EXECUTIVE. 
SuB-SEcT. 1.—THE GOVERNOR. 
A. Nature and Scope of Authority. 


21. No sovereign authority — Authority limited 
to powers conferred by commission.}] — The 


TTA OT CELT A IT YT nian tht 


Ex p. Cnan Kina Po (1908), 4 Hong 
Kong L. lt. 128.--HONG KONG. 


LACHMI NARAIN v. PARTAB SINGH ature of the colony.—Re Ju Kt RT Il. SECT. 2, SUB-SECT. 1.—A. 
(1878), I. L. R. 2 All. 1.—IND. SHING (alias JRU CHON), He CHINESE — LN sovereign  authortt 
EXTRADITION ORDINANCE, 1889 (1908), 21 i. No ay 
h. Power to assent to laws extra- | 3° Hong Ko L 20,—HONG | Aldhority limited to powers conferr 
lerritorial in sccpe.}—The Chinese | wong a os by comm -}—-As between the 
Extradition Ordinance, 1889, though r Governor & a subject, the Governor of 
extra-territorial in its scope, having a Colony has not a delogation of the 





J.——-VOL. XVII. 


k. ——.]— Re CHAN YUE SHAN, 
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Sect. 2.—The executive: Sub-sect. 1, A.] 


Governor of a colony has not, by virtue of his ap- 
ponents the sovereign authority delegated 
im, & an act done by him on his own authority, 
unauthorised either by his commission, or express- 
edly or impliedly by any instructions, is not 
equivalent to such an act being done by the Crown 
itself, & is conpequontsy not valid.—CAMERON wv. 
KyYTE (1835), 3 napp, 332; 3 State Tr. N. S. 
607; 12 E. R. 678, P. C. 
Annotations :—Folld. Musgrave v. Pulido (1879), 
102. etd. Fillo. Diege (sal) S Mo ee 


Moentd. Secretary of State in Council of India v. Kamachee 
Boye Sahaba (1859), 13 Moo. P. C. C. 223; A.-G. for Do- 


Cas. 


5A p. 
i 465. 


Cc. C. 


». Gilhula, [1906] A. C. 542. 

22. Court to determine whether act 
within authority.|—-Trespass for seising & detaining 
at Kingston in Jamaica a schooner of which plté. 
was charterer, & which had, as alleged, put into 
the port of Kingston in distress & for repairs. 
Plea in substance of privilege & to the jurisdiction, 
that deft. was Captain-General & Governor-in- 
Chief of the Island of Jamaica, that the acts com- 
plained of were done by him as Governor of the 
island & in the exercise of his reasonable discretion 
as such, & as acts of state :—Held: the judgment 
respondeat ouster was right & must be affirmed. 
The Governor of a colony in ordinary cases cannot 
be‘regarded as a Viceroy; nor can it be assumed 
that he possesses general sovereign power. His 
authority is derived from his commission & limited 
to the po ee thereby expressly or impliedly 
entrusted to him. It is within the province 
of Municipal] Cts. to determine whether any act of 
power done by a Governcr is within the limits of 

is authority & therefore an act of state. 

When it is established that the particular act in 
question is really an act of state policy done under 
the authority of the Crown, the defence is complete, 
& the cts. can take no further cognisance of it 
(per CUR.).—-MUSGRAVE v. PULIDO (1879), 5 App. 
Cas. 102; 49 L. J.P. C. 20; 41 L. TT. 620; 28 
W. R. 3738, P. C. 


Annotations :—-Refd. Nircaha Tamaki v. Baker, [1901] A. C. 
561: Bonanga Creek Gold Mining Co. vw K., (1916) 1 
entd. Johnstone v, Pedlar, [1921] 2 A. Cc. 








A. 566. 
23. ——— Restriction by constitutional practice 


of colony—Newfoundland.|—By rule 278 of the 
rules & orders for the proceedings of the IIouse of 
Assembly of Newfoundland, made under Repre- 
sentation Act, 1892 (Newfoundland), s. 4, ‘‘ In all 
contracts extending over a period of years & 
creating a public charge, actual or prospective, 
entered into by the govt., there shall be inserted | 
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m. Scope 
Disposition of 





whole royal authority, his powers being 
Umited by the express terms of his 
commission.—-FAURE 2. COLONIAL 
SECRETARY (1880), F. 82.—S. AF. 


28 i. Rtcstriction by constitu- 
tional practice of colony—New Zealand.) 
—The authority given by clause 7 of 
the Letters Patent to the Governor to 
appoint comrs. & other officers is a 
de epenon of the prerogative or ex- 
clusive powor of the Crown to appoint 
judges, comrs., & other oftloers; & 





ur purposes, 


the 


the ower 80 delegated must be 
exercised in accordance with law & ny ea FOR 
(1909), 28 N. Z. L. R. 405.—N.Z. L. R. 117.—AUS. 





w 





1. To appoint marshal of 
Vice-Admtrally Court.}—The office of 





| 
| 
| 
constitutional practico.—Cock o. A.-G. | 


| 
9 | 
minion of Canada v. Cain, A.-G. for Dominion of Canada 


of general 
Crown 
Land Act, 1898 (8. 39), the Governor 
is authorived to exempt from sale, & 
either to reserve to H.M. or to dispose 
of in such other manner as for the public 
interest may seem best, any lands 
vested in the Crown that may be 
required for certain specified objects 
which include public 
health, safoty, utility, convenience, or 
rn Basen or for otherwise facilitating 

provement & settlement of the 


Pinuine (1913), 15 W. A. 


_n. hether grant of sea coast— 
Newfoundland. }—The whole 


DEPENDENCIES. 


the condition that the contract shall not be 
binding until it has been approved by a resolution 
of the House.”’ 

In 1909, the Governor in Council entered into a 
contract with applts. under the great seal of New- 
foundland for the extension of a transatlantic 
cable to Newfoundland & ancillary matters; the 
contract, which was to continue for 25 years, 
provided for an annual payment by the govt. to 
applts., & that applts. should have entry duty free 
for all cables, instruments, tools, & supplies 
necessary for carrying it out, but did not contain 
the provision required by rule 278. The cable 
was laid & certain other work carried out, but 
upon a change of the Ministry the new govt. 
repudiated the contract & declined to submit it 
for legislative sanction. By the letters patent 
under which the Governor was appointed his 
powers were to be exercised according to (inter 
alia) ‘‘ such laws & ordinances as are or shall be 
in force in Our said Colony ”’ :—Held: the pre- 
rogative power of the Governor under the letters 
patent was subject to the restrictions imposed by 
the constitutional practice of the colony.— 
COMMERCIAL CABLE Co. v. NEWFOUNDLAND GOv- 
ERNMENT, [1916] 2 A. C. 610; 86 L. J. P. C. 19; 
115 L. T. 574; 33 T. L. R. 2, P. C. 

Annotation :—Mentd. Mackay v. A.-G. for British Columbia, 

[1922) 1 A. C. 457. 

24. Scope of general authority— Grant of 
waste lands within colony—New Zealand.)]— 
Qu.: whether the Governor of the Colony of New 
Zealand, has, under his general authority, as such 
Governor, vested in him, so much of the prerogative 
of the Crown, as relates to the making of grants of 
waste lands within the colony ? 

A grant of lands made by the Governor to a land 
claimant, founded upon the recommendation 
contained in the report of a comr., such grant 
embracing a quantity of land exceeding the amount 

rescribed by Ordinance, Sess. 1, No. 2, of 1841 :— 
eld: void, & judgment given for the Crown.— 
R. v. CLARKE (1851), 7 Moo. P. C. C. 77; 18 KE. BR. 
808, P. C. 
Annotation :—Mentd. lk. v. Hughes (1866), L. R.1 P. Cc 81. 


25. To act as ordinary—Crown colony.]— 
Semble: the governor of a British colony has the 
ecclesiastical power of an ordinary, without that 
authority being expressly named in his com- 
mission.—BasHAM v. LUMLEY (1829), 3 C. & P. 
489; 2 State Tr. N.S. 321, N. P. 

26. Power to assent to colonial legislation — 
Where personal interest involved.|—PHILLIPS v. 
Eyre, No. 16, ante. 
authority — 7 
lands.j-— By 
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Will. 4, c. 118, & before 4 & 5 
Vict. c. 100, appropriating land to 
religious purposes :—Held » under sect. 
27 of the latter statute, the Governor 
in Council had power to revoke such 
appropriation. —- SIMPSON wv. GRANT 
(1855), 5 Gr. 267.—CAN. 


p. Power to assent_ to colonial 
legislatiun—Bye-laws.}--By Meat In- 
dustry Act, 1915, s. 30, the Metro- 
politan Meat Industry Board, con- 
stituted by that Act, may make bye- 
Aus. | Jaws. Such bye-ldws are to be sub- 

mitted to the Governor for his approval, 
& wheu Spproved. & published in the 
Gazctte, subject to the Act, have the 
force of law.—A.-G. v. METROPOLITAN 
MeAT INDUSTRY BoakRD (1917), 
8 R. N. ° : e S. W. W. 








WESTERN 


of the sea 


if coast of Newfoundland is dedicated g. S.W.9; 34 N 
Nee Ot tne eT Oo creen in ite | to the fishery by 10 & 11 Will, 3, c. | 51.—AUS. 
regal character, & cannot therefore be | 25» & the Governor cannot grant any q. ——~—- ———.]}—-Re EDMONTON BYE- 
unless hoe holds & civil commission as | J Nfld. L. R. 213.—NFLD. Cc. L. T. 100.—CAN, 
ce-Admiral.—-STEWART ». UTCH- o. Revoking Order in Council. }— ro — —-.)— Where a munici- 
INGS (1817), 1 Nid. L. R. 58.—NFLD. | An Order In Council was made after pality is empowered to make rules & 


Part II.—CoLontaL AND DomMINION GOVERNMENT. 


27. Legislative power conferred by colonial 

act—Proclamation of laws in annexed territory— 

No authority to make new laws.]—-Pondoland 

Annexation Act, 1894, s. 2, gives authority to the 

Governor to add to the existing laws, alread 

proclaimed & in force in the territories annexed, 

such laws as he ‘‘shall from time to time by 
proclamation declare to be in force in such terri- 
tories '’ :—Held: this sect. did not, according to 
its true construction, authorise the Governor to 
make new laws, but only to transplant to the new 
territories & enact there such laws as were already 
in force in other parts of the colony.—Spkica 

v. Siacavu, [1897] A. C. 238; 66 L. J. P. C. 443 

76 L. T. 127; 18 T. L. R. 246, P. C. 

Annotations :—Refd. R. v. Halliday, [1917] A. C. 260. 
Mentd. HR. v. Crewe, Ex p. Sekgome, (1910] 2 K. B. 576. 
28. No power to add to number of judges— 

new Zealand.|—BuckLey v. Epwarps, No. 200, 

post. 

29. Power to remit sentence — Contempt of 
colonial court—Bahama Islands.}—Letters patent 
appointing the Governor of a colony empowered 
the Governor to pardon any offender ‘ convicted 
of any crime,” & to ‘‘ remit any fines, penalties, 
or forfeitures ” :—Held : a Governor so appointed, 
had powcr to remit a sentence of fine & imprison- 
ment imposed for contempt by a ct. of justice in 
the colony.— Re BAHAMA ISLANDS, SPECIAL REFER- 
ENCE FROM, [1893] A. C. 1383; sub nom. Re 
MOSELEY, 62 L. J. P. C. 79; 68 L. T. 105; 57 
Je Ps 277, Po. 

Anaegiilan :—Mentd. Seaward v. Pate.son, {1897} 1 Ch. 
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regulations, such rules & regulations 
must be bye-laws duly sanclioned by 
the Governor.—CLAREMONT MUNICI- 
PALITY v. HUDSON (1899), 16 S. C. 380. 


ing o> 


—S. AF. roebidatne one ones oF crew of any 
s. Legislative power conferred by CURES shing-boat to 
Coloniul Act—Pensions.}—An order board any firearms unless authorised 


was made by the Governor in Council 
under Coustitution Act for regulating 
the granting of pensions to persons 
retiring or being released from office 
on political grounds, & a patent for a 
pension was issued under the Order. 
Scire facias was brought to repeal the 
atents on the ground that the order 
1ad not been well made under the 
Act. On demurrer :—eld : the Order 
was well made & the patent well 
granted.--lt. v. IRELAND (1863), 2 
W, & WwW. 291.— AUS. 


t.— Proclamation prohibiting im- 
poor of opium.}— A proclamation 
y the Governor-General in Council 
under Customs Act, 1901, s. 52 (9), 
prohibiting the importation into ne 
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order among persons engaged in fish- 
which is conferred upon tho 
Governor in Council by Fisheries Act, 
1908, s. 5 (f), will not cover a regulation 


to do so jn writing by the Collector of 


: Miners’ liens.|—Re StTKin- 


Absolute 
enactments 
Governor in Council to prohibit acts 
which “in his opinion ” are injurious, 
& to make such regulations as he 
thinks advisable, the cts. 
power to pronounce upon the advisable- 
ness or propriety of any particular 
regulation.— HACKETT v, 
ee ee {1917) N. 


, Licenses to cut trees.) — By 
Indian Act, 1886 (c. 43), s. 54, the 
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80. Right to statutory bounties for seizure of 
slaves—Governor absent from colony.|——The 
governor of a colony being the person to whom the 

eneral management of such colony is entrusted 
5 the person entitled to the bounties payable 
in respect of a seizure of slaves, even though he is 
absent from the colony at the time tho seizure is 
made.—Re BouNTIES PAYABLE IN RESPECT OF 
SEIZURE OF CERTAIN SLAVES AT SIERRA LEOND 
(1863), Brown. & Lush. 148; 82 L. J. P. M. & A. 
189; 9 Jur. N.S. 1254. 

31. Powers exercisable ‘‘on sufficient grounds 
shown to his satisfaction ’’—Duty to hold inquiry— 
Transfer of indenture of immigrant.]—-The power 
given by s. 203 of the Immigration Ordinance 
Trinidad to the Governor, ‘‘ on sufficient ground 
shown to his satisfaction,’’ to transfer the indentures 
of immigrants from one employer to another cannot 
properly be exercised without inquiry ; except in 
special circumstances such as an emergency, any 
person against whom a complaint is made must be 
given a fair opportunity to make any relevant 
statement, & to controvert any relevant statement 
made to his prejudice.—DE VERTEUIL v. KNAGGS, 
{1918} A. C. 557; 871. J. P. C. 128, P. C. 
Annotation -—Mentd. Weinberger v. Inglis, [1919] A. ©. 
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32. Provincial governor—Appointment by execu- 
tive government— Under British North America Act, 
1867 (c. 3). s. 58—Status.|—MARITIME BANK OF 
CANADA (LIQUIDATORS) v. NEW BRUNSWICK (RE- 
CEIVER-GQENERAL), No. 14, ante. 

Governor of Channel Islands.|——See Part X., 
Sect. 2, post. 
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k. Power to exerctse Crown's 
prerogative.] — Provincial Lieutenant- 
Governors, since confederation, repre- 
sent the Crown in a modified manner, 
& are entitled to exercise the pre- 
rogative rights of the Crown in respect 
to ail mattors declared by B. N. A, 
Act, 1867, to be provincia) & to bo 
doalt with by tho loca) govt., in the 
same manner as before confederation.— 
PROVINCIAL GOVERNMENT tv. MARITIME 
379.—CAN. 


] 


*‘earry on 


discretion.) — eae 5 
tho , Power to dismiss munici- 
pal health officer.) —- 1t ts competent 
for the jcutenant-Governor in 
Council to dismiss a municipal health 
officcr Sp pomted by municipal bye- 
law.—A.-G. of British COLUMBIA v, 
MILNE (1892), 2 B. C. R. 196.—CAN. 


m. Power to proclaim day 
when Act comes into force—No subse- 
quent power to atpone day.j-—-CoPEr 
& TAYLOR v. SoCOTTIBH UNION IN- 





authorise 


have no 





LANDER & 
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Commonwealth of opium suitable for 
smoking, is valid.—BAXTER v. All 
Way (1909), 8 C. LL. RK. 626.—AUS. 


u. Act construed strictly.) — 
Regulations made by the Governor in 
Council under Sugar Cane Prices Act, 
1915, 8. 22, are ulira vircs if they enact 
rovisions which go beyond the plain 
ntention of the legislature appearing 
from a strict construction of the words 
of the Act.—CoLoNIAL SuGaR RE- 
FINING Co., LTD. v. A.-G. OF QUEENS- 
LAND (1916), 8. R. Q. 278.—A 8. 


a. ———. }}— MORRISON v. HOARE, 


b. -}—A delegated power 
of legislation must be exercised 
strictly in accordance with the powers 
creating it; & in the absence of express 
power so to do the authority cannot 

delegated to any other person or 
body.—GERAGHTY v. PORTER (1917), 
36 N. Z L. R. 554.—N.Z. 
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——.j)-- The power to | ov. RANBOM 
make regulations for “‘ preserving good | 630.—OAN 


Superintondent-General, or any officer 
or agent authorised by him to that 
effect, may grant licences to cut trees 
On reserves & ungranted Indian lands 
at such rates & subject to such con- 
ditions, coqueione & restrictions ar 
are, from time to time, established by 
the Governor in Council.— Bootn r. 
N. (1913), 12 E. L. R. 144; 518.0. 7. 
20.—CAN. 


g. Provinctal Governor — Power {to 
present to vacant rectory.J—PFPrior to 
32 Vict. (c. 6), the Lieutenant-Governor 
of the province had, by virtue of the 
Queen’s prerogative, & the jaws of the 
Church of England in this province, 
the right to collate & to present to a 
vacant rectory.—Dor d. ST. GEORGE'S 
CHurcnh (REcTOR) v. UGLE & 


h. Power to appoint bis fod : 
trates.}--The power to appoint police 
magistrates is vested in the Lieutenant- 
Governors of 6 vinces under 

N.A. Act, 1867, #. 92.—RICHARDSON 


(1885), 10 O. R. 387 ; 4 Cart. 





Customs.’’—-JORGENSEN wv. RIDINGS, 
{1917} N. Zz. L. ht. 980.—N.Z. 
| 
| 


SURANCK Co, (1896), 5 B.C. R. 329.-— 
CAN 





n. Power Ww extend time for 
assessment work.J|—PETERS v. SAMSON 
(1898), 63 B. Cc. lt. 405.—CAN. 


oO. No power to authortee 
tllegul survey.J—SUTITON vv. PORT 
CARLING VILLAGE (1902), 22 C. L. T. 
139 i? O. L. R. 445; 10. W. RR, 67. 





p. —— Power to make election 
regulations.)—Ie PROVINCIAL HKLEC- 





a. No power to _prohitit 
livenses over reserved lands.}-—-BAKER tv. 
SMART, LKECKIE v. Watt (10906), 13 
Bb, C, Kk. 129; 3 Ww. L. R. 505.—CAN. 





r. Power to dissolve aocie- 
ties.J—The power of Léeutenant- 
Governor in Council to lve 


societies created under Benevolent 
Socictics Act, though not for any 


' Dublic purpose, is one of the powers 
of govt- exercisable by the execults 


v6.~-— 
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Sect. 2.—The executive: Sub-sect. 1, A., B., C. 
& 


D.] 


88. Decision to forfeit lease — Necessity of 
overt act unequivocally expressed—Ultra vires 
cancellation of lease previously ap 
to damages on petition of right 
MINES v. HARNEY, [1901] A. O. 34 
38; 84L. T. 369; 17 T. L. R. 374, P.O. 


ee A rene te ore 


Re RAILWAY PORTERS’ CLUB (1906), 11 
B,. C. RK. 398: 2 W. Ia. R. 162.—CA e 


a. Power to assent to pro- 
osed law unalterable by preneiet 
fegialature.}—The provincia] legislature 
can create a method of cnacting laws 
without the approval of the legislature, 
so long aa it leaves intact theo office of 
tho feutenant-Governor. The abh- 
sence of reference in the Initiative & 
Referendum Act to a message from the 
Crown es a pre-requisite to money 
bills is such an attempted amendment 
or alteration of the office of the Licu- 
tenant-Governor as is explicitly for- 
bidden by the B. N. A. Act, 1867. It 
is immaterial whether a provincial 
legislature by an Act seeks to add to 
or take from the rights, powers or 
autborities which, by virtue of his 
office, a Lieutenant-Governor oxerciscs. 
ln either case it is ultra vires legislation. 
The Licutenant-Governor cannot 
assent to any proposed law which 
bay not been submitted to & passed 
by the Assembly. <A provincial legis- 
lature may not delegate powers which 
would have the otfcct of causing others 
‘to take the place of, or perform the 
functions of, the legislature.— He INITI- 
ATIVE & REFERENDUM AcT, [1917] 1 
~W.W. 2.1012; (1919) A. C. 935.—CAN. 


t. Exercise of diserctior con- 
ferred by legislature—Cannot be con- 
trolled by court.J—ELKCTRIC, ETC., Co., 











Lrp. v. A.-G. & HYDRO COMMISSION 
(1917), 38 O. TL. R. 383; revsd., [1919] 
A. CU. 687.—CAN. 


a. Power to remove judge—IVith- 
out cause asst .}—-Each individual] 
judge of county cts. holds his office 
at tho pleasure of the Governor in 
Council & may be removed without 
cause assigned.—H. v. RoGERs, Hr p. 


b. Power to inquire tnto judge’s 
conduct — Cannot be  delegated.)-— 
Charger having been preferred against a 
county ct. judge, a commission was 
issuod undor the great scal of Canada, 
reciting tho facta & the provisions of 
22 Goo. 3, c. 75 (Imp.), & directing 
tho comrs. to examine inty the changes, 
& for that purpose to smminon. wit- 
nesses & require them to give evidence 
on oath & preduce papers ; & to report 
theroupon. The inquiry preceeded, 
& a motion was made for a prohibition ; 
—Held. inquiries undor the Imperial 
Act sahomd be made hofove the 
Governor-Goveral in Counofl, & the 
authority could not be delegated, nor 
inquiry upon oath authorised by 
commission. — Re SQUIER (1882), 46 
U. C. kt. 474.—CAN. 

o. No power lo ] 
awfull asscad.)—R. v. SALTERIO, R. 
Neweean. R. v. TUMULTY a AAA 
Terr. L. R, 301; ll Cc. L. i 27.--C * 


a. Interference with navigation — 
Power conferred on Crown—Exercisable 
by Governor-Gencral.}-—-Wherever _ by 
an Act of a Provincial Legislature 
passed before the Union authority is 

iven to the Crown to permit an inter- 
erence with the public right af naviga- 
tion, such authority is exercisable by 
the Governor-General & not by the 
Lieutenant-Governor of the Province. 
365.—-CAN. 

of 


. Absolute discretion —- Repair 
public work. }—-Whether the repair of a 


override Uye-law 


re ee 


a Re enn ne, 


roved—Liability 
-|—MINISTER OF 


DEPENDENCIES. 


OFFICERS. 


; 700L.J.P.C. 


public work should be made or the 
money voted by Parliament expended 
is within the discretion of the Governor 
in Council or of the Minister of the 
Crown under whose charge the work is ; 
& for the exercise of that discretion he 
& they are responsible to Parliament 
alone, & such discretion cannot be 
reviewed by the cts.—HAMBURG 
AMERICAN PACKET Co. v. BR. (1902), 
33 8. C. R. 252.—CAN. 


f. Power to grant ferry licences — 
Governor-General.] — The Governor- 
General in Council, if authorised by 
Parliament, may confer, by licence or 
otherwise, an exclusive right to any 
such ferry.—Re INreERNATIONAL & 
INTERPROVINCIAL FERRIES (1905), 36 
8. C. R. 206.—CAN. 


g. —— Lieutenant - Governor.]) — 
NORTH VANCOUVER FERRY & POWER 
Co. v. BUNBURY (1911), 17 W. L. R. 
450 16 B, CG. kh. 170.—CAN. 


h. Extent of powcr to refer matters 


for consideration of Supreme Court.}— 


54 & 55 Vict. c. 25, 8. 4, does not em- 
power the Governor-General in Council 
to refer to the Supreme Ct. of Canada, 
for hearing & consideration, supposed or 
hypothetical legislation which the 
legislature of a province might enact in 
the future. The Governor in Council 
may refer important questions of law 
or fact touching specified subjects, or 
touching any other matter with refer- 
ence to which he sees fit to oxercise 
this power.—Re SUNDAY Laws (1905), 
can L. T. 77; 35 S, Cc. jn. 581.— 


k. Power to exclude immigrants — 
Cannot be delegatcd.}—The power con- 
ferred upon the Governor-General in 
Council by Dominion Immigration Act, 
1907, 8s. 30, to prohibit the landing of 
immigrants of a specitied class, cannot 
be delegated to the Minister of the 
Interior :—-J/eld + an Order in Council 
to that effect was ultru vircs, & aliens 
who had been detained on landing were 
discharged.—-Re BENAKI LAL (1908), 8 
on L. KR. 129; 13 BC. RR 4135.—- 


1, Power given by statute to ap- 
prove plans—-—-No power to disapprove 
on grounds of public policy.}—61 Vict. 
(c. 107), (DD), incorporated a co. for the 
purpose of constructing & operating a 
canal. Sect. 22 provided that before 
the work of constructing the canal 
Was begun, the plans, etc., were to be 
upproved by the Governor in Council : 
—Held: the Governor in Council had 
no discretionary power to refuse 
approval of the plans on the ground 
that tho undertaking authorised by 
the Parliament was opposed to public 
policy. —- LAKE CITAMPLALN, ETC., 
CANAL Co. vt. Re. (1916), 54 S.C. RR, 
461; 35 D. L. lL. 670.—CAN. 


m. Absolute power to order banish- 
ment.)—-The power of the Governor 
in Council under the Banishment 
Ordinance, No. 1 of 18382, to issue an 
order of banishment is absolute, & the 
ct. has no power to review the action 
taken thereon.—He Lo TSUN MAN, 
Re LAI Yur NGaM, Ke Kvona Tsy 
KING (1910), 5 Hong Kong L. R. 166. 
—HONG KONG 


n. Legislative power—-Offences com- 
miticd outside territorial limits not in- 
cluded.) — The Governor-General of 
India in Council has no power to 


B. Cwil Inability. 





See, generally, PUBLIC AUTHORITIES & PUBLIC 


384. Whether Hable to be sued in England— 
For injury committed in colony—tTrespass & false 
imprisonment.|—-Trespass & false imprisonment 
lies in England by a native Minorquin, against a 
Governor of Minorca, for such injury committed 





legislate for offences committed on the 
high seas outside the territorial limits 
ot British India, though he has power 
to legisiate in respect of offences com- 
mitted on tho high seas within three 
miles of its coaste.—R. v. KASTYA 
RaMA (1871), 8 Bom. 63.—IND. 


oO. Indian Councils Act, 1861 
(c. 67).J)— The Governor-General in 
Council has power to make laws & 
regulations binding on all persons 
within the Indian territories under the 
dominion of H.M., no matter when 
such territories were acquired. His 
legislative powers are not limited to 
those territories which, at the date of 
Judian Councils Act, 1861 (ec. 67), 
were under the dominion of H.M.— 
ABDULLA v. MOHAN GIR (1889), 
I. L. Kt. 11 All, 490.—IND. 


p. - -]—_Under Indian 
Cuuncils Act, 1861, 5. 23, no Ordinance 
cau have any force of law for more 
than six mouths from its promulgation, 
but the Governor-General in Council 
has the power to pass an Act embody- 
ing the provisions of an Ordinance. 
The Governor-Geucral in Council has 
also the power to oust the jurisdiction 
of the cts., & Ordinunce Lil, 1914, 
8. 11, which is embodied in Act 1, 1915, 
& which seeks to oust the jurisdiction 
of the cts., does not offend against 
Indian Councils Act, 1861 (c. 67), 8. 22, 
—He JEWA NatHoo (1917), LL. BR. 
44 Calc. 489.—IND. 


q- Powcr to transfer territory to 
jurisdiction of TIliyh Court. |-—The 
Governor-General in Council has 
authority to transfer a portion of the 
territory originally comprised within 
the jurisdiction of the ect. of the 
Judicial Comr, of the Central Provinces 
& place it within the jurisdiction of 
the High Ct.—BALESHWAR BAGARIT v, 
BHAGIRATHE Dass (1908), I. le R. 85 
Cale. 701: 12 C. W. N. 657.—IND. 


r. Power to appoint commission of 
inquiry.J]——'The Governor has power 
to appoint a Commission to inquire 
into charges made by a prisoner aguinst 
w® warder of wu gaol.—JELLICOE v. 
HASELDEN (1902), 22 N. ZL. KH. 343, 











aa. Power to appoint — sheriff — 
While regular sheriff absent on leave. }— 
The Governor has power to appoint a 
Sherif for a district during the absence 
on leave of the Sheriff already appointed 
for that district, & an appoitment 
expressed to be during the absence 
on leave of the Sherif! already 
appointed is valid—lh. v. PeppLe 
(1907), 20 N. Z Le. R. 972.—N.Z. 


bb. No power to vary <Act of Parlia- 
ment.}—The Governor in Council 
cannot vary the provisions of an Act 
of Parliament.—CarE Town, TOWN 
COUNCIL v. TABLE _.Bay HarBous 
BoaRD (1906), 23 8. Ci 639.—S, AF. 


co. Power to mobilise forces.}—-The 
power of the Governor-General tu 
mobilise the military forces of the 
Union in time of war includes all 
subsidiary powers ancillary & necessary 
thereto, such as the enlistinent & pay- 
ment of recruits, in order to bring the 
forces up to the strength necessary to 
cope with the emergency of war.— 
DEFENCK MINISTER v. TERBRUGGE 


; (920), GC. P. D. 260.—S. AF. 
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by him in Minorca.—MosTyn v. FABRIGAS (1774), 
1 Cowp. 161; 98 E. R. 1021; -affg. S. C. sub nom. 
FABRIGAS v. Mostyn (1773), 2 Wm. Bl. 929. 
Annotations :-—Consd. Hill v. Bigge (1841), 3 Moo. P. C. C. 
465; Phillips ct. Hyro (1869), L. R. 4 4 B. 225 ; Musgrave 

wv. Pulido (1879), 5 App. Cas. 102. efd. R. t. Johnson 
(1805), 6 Kast, 583; ure v. Kaye (1811), 4 Taunt. 34 ; 
rden v. Bailey (1811), 4 Taunt. 67 ; Morrie v. Robinson 


Wa 
(1824), 5 Dow. & Ry. K. B. 34; Bedreechund v. Elphin- 


stone (1830), 2 State Tr. N. &. ; Tho Halley (1868) 
Hart v. Guinpach (1873), § 


5 Moo. P. C. C. N. 8. 262; 
Moa, P. C. C. N. 8. 2413 Ewing v. Orr Ewing 1885), 10 
App. Cas. 453; British South Africa Co. v. Companhia 
de Mocambique, [1893] A. C. 602; Adam v. British & 
Foreign &.8. Co., [1898] 2 Q. B. 430; Board ». Board, 
{1910) A. C. 956. Mentd. Sutton ». Johnstone (1786), 
1 Term Aa 493; R. v. Johnson (1805), 2 Smith K. B. 
591; Shackell v. Macaulay (1824), 3 L. J. O. S. Ch. 30; 
A.-G.r Bovet (1846), 15 M. & W. 60; Munden ». Bruns- 
wick (1847), 16 L. J. Q. B. 300; BR. v. Upton st. Leonards 
(1347), 10 Q. B. 827: Houlden v. Smith (1850), 19 
L. J. Q. B. 170, Ruckmaboye v. Lulloobhoy Mottichund 
(1852), 8 Moo. P. C. C. 43; Magnay vw. Kdwarde (1853), 
21 L. T. O. S. 103; A.-G. v. Kent (1862), 1 H. & C. 12; 
Scott. v. Seymour (1862), 32 L. J. Kx. 61; Di Sora v. 
Philipps (1863), 10 H. L. Cas. 625: Feather v. R. (1865), 
6B. AS. 257; Ellis v. M*'Henry (1871), L. R. 6 C. P. 228; 
Whitaker t. Forbes (1875), 45 L. J. Q. B. 140; De Greuchy 
v. Wills (1879), 43 J. P. 818; Re Hawthorne, Graham ». 
Masvcy (1883), 23 Ch. D. 743; Gilbey v. Cossey (1912), 
106 L. T. 607. 
35. —— Wrongful commitment.]|—DuTron 
ue HOWELL (1693), Show. Parl. Cas. 24; 1 E. RB. 


ry o dude 
aAinnolations :—Consd. Hill v. Biggo (1841), 3 Moo. P. C. C. 

465. Mentd. Lyons Corpn. v. East India Co. (1836), 

1 Moo. P. C. C. 175. 

36. Confirmation of sentence of court 
martial—On person not subject to martial law.]— 
COMYN v. SABINE (1738), cited 1 Cowp. 169; 98 
E. R. 1026. 

37. —-—— Cruel & oppressive imprisonment 
—-For disobedience to orders.}—WaAtt v. M‘NAMARA 
(1779), cited 1 Term Rep. 536; 99 E. R. 1239. 
Annotation :-—Refd. Sutton v. Johnstone (1786), 1 Term 

Rep. 493. 

38. —_— -—— Wrongful suspension of judge— 
Approval by Crown.]—SUTHERLAND v. MURRAY 
(1783), cited 1 Term Rep. 588; 99 K. R. 1240. 
Annotation :-—Refd. Feather v. R. (1865), 6 B. & S. 257. 


39. Assault & false imprisonment— 
Responsibility for acts of subordinate.]—In an 
action against the Governor of Gibraltar for 
assuulu & false imprisonment, it was proved 
that a party of soldiers under the command of his 
military secretary, surrounded pltf.’s house, & 
that, while a search was making in the adjoining 
house for a Spaniard, who was suspected to be 
concealed there, pltf., in attempting to leave his 
house, was prevented from doing so by a sentinel 
placed at the door, who compelled him to return. 
Jt was also proved that dett.’s secretary, being 
unattached, could not employ the troops on such a 
service except by his directions & that deft. had 
never called his secretary to account for what had 
occurred. 

The jury having returned their verdict for pltf. : 
—Held: they were warranted in coming to the 
conclusion that deft. had ordered the search, & 
the act complained of was a necessary consequence 
of deft.’s orders.—GLYNN v. Houston (18 41), 
2 Man. & G. 337; 4 State Tr. N.S. App. A. 1368 ; 
2 Scott, N. R. 548; 5 Jur. 195; 133 EB. R. 775. 
ae aris :—Mentd. Scott v. Seymour (1862), 10 W. QW. 


See, also, No. 22, ante. 
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b. Whether liable to be sued in 
courts of colony—Cause of action con- 
nected with official capacity.}—The 
Governor of Bombay & Members of 
~ouncil are by Statute exempt from 




















BETJI v. S 


| 
| 
a 


INDIA (1902), LL 
IND. ie 


the jurisdiction of the H 
as acts done in their public capacity 
are concerned.—JEHANGIR M. CUR- 
ARY OF 
R. 27 Bom. 189.— 
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As to Acts of State, see, generally, PUBLIC 


AUTHORITIES & PUBLIC OFFICERS. 

40. Whether liable to be sued in courts of 
colony—During term of office—Cause of action 
unconnected with official capacity.) Applt., whilst 
holding the office of Lieutenant-Governor of the 
Island of Trinidad, was sued to judgment in 
Trinidad by resps. on a bond executed before the 
date of his entering on the governorship :—Held : 
an action will lie against the governor of a colony 
in the cts. of the colony, while he is such governor 
for a cause of action unconnected with his official 
capacity. 

Semble: though judgment be given against such 
governor, his person is not liable to be taken in 
execution.—HILL v. Biaae (1841), 3 Moo. P. OC. O. 
465; 4 State Tr. N.S. 728; 6 Jur. 21; 13 E. R. 
189, P. C. 

otatt — ; sgrave v. Pulido (1879), 5 App. Cas. 
aia penta Binder a Beanewick (1847), 13 Q). Be 656. 

41. Whether Hable to arrest—In execution of 
judgment obtained against—Action of debt.|— 
Hit v. BraaeE, No. 40, ante. 


C. Criminal Liability. 

See, generally, CRIMINAL LAw. 

42. Liability to be tried In England—Crime or 
misdemeanour in exercise of office.|—-WALL’s 
CasE (1802), 28 State Tr. 51. 

43. ———.| ae R. Vv. (1805), 30 
State Tr. 225. 

Annotations :-—Refd. Re Eyre (1868), 16 W. R. 754. _Mentd. 
Lacon v. Higgins (1822), 3 Stark. 178; Rowe v. Brenton 
(1828), 3 Man. & Ry. K. B. 133; Barnes ve. Stuart (1834), 
1Y. &C. Kx. 119; De Bode’y Case (1845), 8 Q. B ; 
Scott v. Soymour Sa 1H. & C. 219; 

Gorrios, [1895] 1 Q. B. 668, 

44. rar os 11 & 12 Will. 3, Cc. 12—42 Geo. 3, 
c. 85, if any Governor of a colony or other person 
holding or having held public employment out of 
Great Britain has been guilty of any crime or mis- 
demeanour in the exercise of his office, every such 
crime, etc., may be prosecuted or inquired of, & 
heard & determined in the Ct. of King’s Bench in 
England either upon information by the A.-G. 
or upon indictment found, & such crime, etc., may 
be laid to have been committed in Middlesex.— 
ht. v. EYRE (1868), L. R. 3 Q. B. 487; 37 L. J. M. C. 
159; 18 L. T. 511; 32 J. P. 518; 11 Cox, C. C. 
162; Finlason’s Keport; sub nom. lie Eyrn, 
16 W. R. 754; sub nom. R. v. VAUGHAN & EYRE, 
9B. & S. 329. 


Annotation :—Refd. Marais v. General Officer Commandisg 
ae A tie rig noes & A.-U. of Cape Colony (1901), 


PICTON 
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D. Privilege of Official Communications. 


See, generally, DISCOVERY, INSPECTION, & INTER- 
ROGATORIES ;5x EVIDENCE. 
45. Communication between governor & 
Attorney-General.J—(1) Communications which 
take place between a Governor & his Attorney- 
General are confidential, & if a witness is interro- 
ated as to their substance in a Ct. of Justice, he 
is not bound to answer any questions respecting 
them. 
(2) The delivery of a pamphlet by a Governor 


, to his Attorney-General, not for any public purpose, 


PART II. SECT. 2, SUB-SECT. 1.—D. 


c. Resolution of colonial _govern- 
ment.J—A resolution of the Bombay 
Govt. stated that, after careful con- 
| gideration of the facta disclosed in 
| certain papers & of the cxplanation 


h Ct., so far | 
| 


STATE FOR 
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Sect. 2.—The executive: Sub-sect. 1, D.; sub-sects. 
2,3,4,5&@6. Sect. 3: Sub-sects. 1 & 2, A.) 


but in order that he might peruse it, is such a 
publication as make him responsible in an 
atte if the pamphlet be a libel. 

(3) In an action against a Governor of a colony 
by the Surveyor-General, who held that appoint- 
ment in the colony such office being an office at 
will, for suspending him, ‘maliciously, & without 
probable cause, it is necessary for pltf. to prove 
express & positive ae —WYATT v. GORE (18186), 
Holt, N. P. 299, N. P 
Annotations :—As to (1) ‘Consd. Home v. Bentinck (1 

2 Brod. & Bing, 130. Generally, Mentd, Blake v. {fold 

(1832), 1 Mood. wee R. 198. 

46. Orders in writing to subordinate officer — 
Destruction of factory.|—Orders in writing were 
given by the Governor of Sierra Leone to an 
officer under him for the destruction oe a 
factory. Called as a witness in a suit against the 
Governor for trespass the officer objected to the 
production of the orders on the ground that it 
would be attended with inconvenience to the 
ie that such orders should be divulged. 

is objection was upheld.—CookE v. MAXWELL 
(1817), 2 Stark. 183, N. P. 

47. Communication between Secretary of State 
for Colonies & Governor—Between Royal Com- 
missioner & Governor—Between Royal Com- 
missioner & Secretary of State.J—-An action for 
libel was brought by the Governor of a colony, the 


820) 


, alleged libel consisting in a statement made by 


deft. in a newspaper that pltf., as Governor, had 
sent to the Secretary of State for the Colonies 
garbled accounts of certein proceedings in the 
Colonial Assembly. Deft. pleaded that the state- 
ment was true. On appln. for discovery by deft., 
ltf. in his affidavit specified certain documents 
o the production of which he objected, as follows : 
2 y have in my custody, but acquired & held 
oy me in my capacity of Her Majesty’s Governor 
Mauritius & subject to the directions of Her 
Majesty’s Secretary of State for the Colonies, a 
number of copies of various despatches, reports, 
& other communications, with the enclosures 
referred to therein, which passed either between 
Her Majesty’s Secretary of State for the Colonies 
& myself as such Governor as aforesaid, or between 
the Royal Commissioner appointed by Her Majesty 
to inquire into the affairs of Mauritius & myself 
as such Governor as aforesaid, or between the 
Royal Commissioner & the Secretary of State. 
The attention of the Secretary of State has been 
directed to the nature & dates of the documents, 
& he has directed me not to produce or disclose the 
documents, & to object to their production in these 
ia roceedings on the ground of the interest of the state 
of the public service. In consequence of those 
instructions & of the rules & regulations of Her 
Majesty’s Colonial Service I am unable to Cr eee eee 


se matinentadaaiaheaal 





oe 








tenderod by pltf., the Governor in Cae Oe ace nie 
Council had come to the conclusion that | bu 

er Sete rhea ron bi of ery ern 

reflecting gahee ds 8 reputation for orinti th 
honesty x te ustworthiness :—~Held : nedere ae 


the poclution. being an official com- 
munication, tare absolutely privileged. 
~—~—-JBEHANGIR M, CURSETSI v. vies vas err 
or Sratr FOR INDia (1902), I. L. R. 
27 Bom. 189.—IND. 


PART II. SECT. 2, SUB-SECT. 2. 
d. Provincial Sccretary — No power 
to bind Crown — Signature to letter of 
credit.}—-The Provincial Secretary of 
+ pare wrote the following letter to 
Puts the assent of his colleagues, bit 
bein authorised by Order-in- 


of wn 


eieweeenes ete ea RO ee ne i a er Me ma 


not lotler 


** The Govt. will vote in the 
t for 1891-2 an item of 4,000 


constituted a contract between Dd. 
the govt., the provincial secretary 
having no powor to bind the Crown "by 
his signature to such document: 

@ subsequent vote of the Legislature 
of a sum of money. for 


ratification oft ine agreement with D. 
the govt. not bein 
the money, thovg 
& the vote contalni 
to the contract with ; 
of oredit.—JACQUKS- “CARTIER 


ob) 
theron’ to do : 
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the documents, & I object to produce them on the 
ground aforesaid.” No affidavit or statement was 
made on behalf of the Secretary of State in support 
of the objection :—Held: it sufficiently appeared 
that the documents in question were privileged 
from discovery, & the application must be ee 
—HBENNESSY v. WRIGHT (1888), 21 Q. B. D. 509; 
57 L. J. Q. B. 580; 59 L. T. 323; 63 J. P. 62; 
47. L. R. 597, D. C. 
Annotations —Retd. Wright v. Mills 
_ (1300), 4 3 t tt a 8 hae v. Vargas 
ie Hargreaves, {1900} 1 Ch. 347: 
Perea’ oo” 


angio s rsian Oil Co. eet Ow 
822: Ronnfelat v. Pb ips (1918), 34 T. L. R. 


T. 558. 
Marks v. 
1893), 
iatic 
K. B. 


ei eee 62 L. 
. 295; 


SuB-sEcT. 2.—IHE EXECUTIVE COUNCIL. 


48. Power to remove judge——Misbehaviour & 
neglect of duty.|—-The Governor & Council of a 
Colony or Plantation have power, under 22 Geo. 3, 
c. 75, to amove a judge from his office, for 
misbehaviour or neglect of duty. 

Where a judge availed himself of his judicial 

office, through an incident connected with the 
constitution of the Supreme Ct. in Van Dieman’s 
Land, to obstruct his creditor from recovering a 
debt due from him, &, upon an investigation by 
the Governor & Council, was found to be involved 
to a large extent in bill transactions & pecuniary 
embarrassment :—Held: by the Judicial Com- 
mittce sufficient to justify the Governor & Council 
in removing him from office.—MONTAGU v. VAN 
DiIgMAN’s LAND (LJEUT.-Gov.) (1849), 6 Moo. 
P.C. C0. 489; 13 EB. R. 778, P. C. 

49. Provincial Secretary — Duty to submit 
petition to Lieutenant-Governor—Liability for 
definite refusal—Action for damages.|—Under 
the British Columbia Crown Procedure Act, s. 4, 
it is the duty of the Provincial Secretary to submit 
to the Lieut.-Governor a petition left with him as 
therein directed for that purpose. His definite 
refusal to do so gave petitioner a cause of action 
involving damages which must be submitted to a 
jury.—FuLtTon v. Norvon, [1908] A. C. 451; 78 
L. J. P. C. 29 ; 99 L. T. 455; 24'T. L. R. 794, P. C. 


Annotation ~—Mentd. Ruffy- “Arnel & Baumann Aviation 
Go. v. R., (1922) 1 K. B. 599 


SuUB-SECT. 3.—SUITS AGAINST THE CROWN, 
See CONSTITUTIONAL Law, Vol. XI., pp. 6523 
et seq. 


SuB-SECT, 4. re AGAINST PUBLIC OFFICIALS. 
See PuBLIC AUTHORITIES & PUBLIC OFFICERS. 


BANK wv. R. (1895), 25 8S. GC R. 84.— 
CAN. 


piastres which will be paid you for 
. * List of Crown Lands’ © 


Minister of Interior —- Use of 
Ordinance lands—-A ut. y of Governor 
necessary. }—The r of the In- 
terior cannot lease or authorise the use 
of ordinance iands without the 
authority of the Governor in Srey ts ~— 
QUEBEO SKATING CLUB v. R. (1893), 
3 Exch. C. R. 387.~-CAN. 


{. Cahinet not recognised by constitu. 
aoe =-R. #. TOOTH (1874), 4Q. °3. Cc. R. 


the letter ° 
& 


rinting a ‘*' List | 
Gs wae not a 


eto, 


| 
é | 
i 
J 
{ 
ed to expend } 
no reference 
- nor to 


, mnnensmeneneieenl 


~}—R. v. DAVENPORT (1874), 
4 6. S. C. R. 99.—AUS. 
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Part II.—Coiontat anp Dominion GOVERNMENT. 


Sus-sEect. §5.—TENURE OF OFFICE OF CROWN 
SERVANTS. 


Pies CONSTITUTIONAL Law, Vol. XI., pp. 505 
&eq. 


6.—ADMINISTRATION BY CHARTERED 
CoMPANY. 
Acts of State.]— See PUBLIC AUTHORITIES & 
PUBLIC OFFICERS. 
50. Administration on behalf of Crown—Ex- 
penses of company—Right to reimbursement. |— 
Re SOUTHERN RHODESIA, No. 7, ante. 


SuB-SECT. 


Sect. 3.—THE LEGISLATURE. 
SUB-SECT. 1.—STATUS OF LEGISLATIVE ASSEMBLY. 


51. Permanent body— New South Wales — 
Payment of members.|—By New South Wales 
Parliamentary Representatives’ Allowance Act, 
1889, s. 2, every member of the Legislative 
Assembly then serving or thereafter to serve therein 
was to receive an allowance, which was to be 
payablo to every such member of that present 

gislative Assembly then serving & to every 
such member thereafter elected from the time of 
his taking his seat, & in every case until he should 
resign, or his seat. be vacated, or until Parliament 
should be dissolved, or should expire by effluxion 
of time :—Held: for the purposes of the Act the 
Legislative Assembly inust be regarded as a 
permanent body, & the allowance was intended to 

e made to members of future assemblies as well 
as of that which existed when the Act was passed. 

According to the ordinary use of the term 
‘* Legislative Assembly,’’ it means the assemb]l 
created by the Constitution Act, which, though 
liable to be dissolved or to expire by effluxion of 
time, is an essential part of the constitution of 
the colony & must be regarded as a permanent 
body (per Cur.).—A.-G. FoR NEw SoutTil WALES v. 
RENNIE, [1896] A. C. 376; 65 L. J. P. GC. 52; 
74 L. T. 5382; 12 T. L. R. 393, P. C. 

52. Readjustment of provincial representation 
——Canada—-British North America Act, 1867 (c. 3), 
s. 51.)—The British North America Act, 1867 
(c. 3), s. 51, provides that the number of members 
for a province may be readjusted in the manner 
provided by the Act, in the proportion which the 
population of the province bears to the aggregate 
population of Canada :—Held: Canada in the 
sect. must be taken to mean the whole Dominion 
of Canada, & not only the four original provinces 


tating rights—Whether valid.J)—The 


govt. was authorised by resolution of 
both Houses of Parliament to grant a 
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existing at the date of the passing of the Act, & - 
the sect. mY che to the representatives of provinces 
subsequently incorporated; & the representation 
of such provinces might be decreased on a first 
readjustment.—A.-G. FOR PROVINCE OF PRINCE 
EDWARD IJsLAND v. A.-G. FOR DOMINION OF 
CANADA, A.-G. FOR PROVINCE OF NEW BRUNSWICK 
v. A.-G. FOR DOMINION OF CANADA, [1905] A. C. 
st a J.P.C.9; 91 L. T. 6386; 21 7T. L. R. 


SuB-SECT. 2.—POWERS AND PRIVILEGES OF 
COLONIAL LEGISLATURES. 


A. In General. 


58. Dominion law applicable equally to all 
persons & property within limits—No ‘privilege in 
ranar of Englishmen.]—CAMPBELL v. ITALL, No. 

» ante. 

54. Not delegate of Imperial Legislature.| — 
POWELL v. APOLLO CANDLE Co., No. 64, post. 

See, also, No. 90, post. 

55. Ordinance passed in pursuance of Order in 
Council—Not disapproved by Crown—Whether void 
for excess.|—-(1) Appeal allowed though the security 
for prosecuting the same had not been perfected 
in due time, such omission being occasioned by the 
suspension & removal of the judges in the colony, 
& the imperfect constitution of the ct. in con- 
sequence thereof. 

(2) An ordinance passed in pursuance of an Ord. 
in Council, & not altered or disapproved by Her 
Majesty in Council, though seemingly more 
extensive than contemplated by the Order, is not 
void for the excess, but will be considered as duly 
authorised by the Order, & taken in conjunction 
with it.—INGLis v. DE BARNARD (1841), 3 Moo. 
P.C. C. 425; 13 E. R. 172, P. C. 

Annotation :—As to (2) Refd. Vhillips v. Eyre (1870), 10 

B. & 8. 1004. 


56. Exercise of powers—Whether absolute or 
conditional. |—-R. v. BURAH, No. 197, post. 

57. Colonial statute binding on Admiralty 
Courts—Compulsory pilotage.|—Colonial statutes, 
imposing compulsory pilotago be pda vessels navi- 
gating in the waters of the colony, & relieving 
owners from liability for the negligence of pilots 
taken under such compulsion, are binding equally 
ie the High Ct. of Admlty. & the Vice-Admlty. 

s. 


In the present case the law invoked is contained 
in an Act of the legislature of a colony belonging to 
the Crown, & ratified by the express sanction of 
lIer Majesty. Their Lordships have no doubt 
whatever that this law, in every case to which it 
is applicable, is of binding authority, equally in 





order in’ House.}~—The public have 
access to the legislative chambers & 
precincts of the Houwe of poet eagles 

under 


rivileged from urrest in civil rases— | piece of land in the W. Municipality to | a matter of privilege only, 
Even uf House be sitting.}-NORTON v. | an agricultural society for public Por- licence either tacit or express, which 
CHICK (1894), 15 N. 8S. W. L. R. 172.— | poses :—Held: notwithstandi such {| can be revoked whenever necessary 
AUS. resolution the govt. was not entitled to | in the interest of order & decoruin. 
cas CUVILLIER inake @ grant conflicti with the | The power of the Speaker & officers 
1LLIE existing rights of the inhabitants.— | of the House to preserve order may be 


k. ——. jJ— ” 
Munro (1848), 4 L. C. R. 146.—CAN. 


1. Same privilege aa in 
England.) ~- R. v. GAMBLE (1852), 9 
U~. C. R. 546.—CAN. 


Resolution imposing = 








C. sh R 17 ~—§, 


m. 
dutiese—Whether valid.}—STEVENSON v, | Colonial 
R. (1865), 2 Ww, WwW. & A’B. 143.—AUS. 

n. -}-DEANE & JONINSON 
vt. FIELD (1864), 1 Rn. 165.—S. AF. 


0. Resolution conflicting with ez- 


q. Power 


WORCESTER MUNICIPALITY v. COLONIAL 
shat ian Mae Or (1907 


Pp. Cannot compel 
wiinesses — aot ; 
ure cannot compe 
atteudance of witnesses bef i 
mitteo of the legislative assembly.— 
Re KELLY, Ez yp. THK SUERIFF (1860), 
2 Legge, 1275.—AUS., 


of Speaker to preserve | 


exercised during the intervals of 


), 24 8. C. 673 17 adjournment between sessions as well 
AF. SS hen the House is sitting. A stair- 
caso | from the street entrance 

attendance of | up to the corridor of the House is a 


commilttee.}] ~— The | part of the ata of the House, & 


a member of the public who conducts 

himself thereon so as to interfere with 

the discharge by members of their 

public duties may lawfully be removed. 

—PaysOoN v. HuBerr (1903), 34 
| 3. Cc. R. 400.—CAN, 
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Sect. 3.—The legislature: Sub-sect. 2, A., B., C., 
D. & £E.) 


the Queen’s High Ct. of Admlty. & in the Vice- 
Admity. Ct. of Canada, from which it is to be 
observed their Lordships are now sitting as a Ct. 
of Appeal (PHILLIMORE, J.).—THE HIBERNIAN 
(1872), 27 L. T. 725; 1 Asp. M. L. C. 491, C. P. 

58. Cannot affect jurisdiction of Judicial Com- 
mittee of Privy Council.]—A.-G. FoR DOMINION OF 
CANADA v. A.-G. FOR ONTARIO, A.-G. FOR QUEBEC 
v. A.-G. FOR ONTARIO, No. 370, post. 


B. Repugnancy to English Law. 


59. Nature of doctrine.] — PHILLIPS v. Eyre, 
No. 16, ante. 

60. Effect of Colonial Laws Validity Act, 1865 
(c. 63)—Legislative right of Imperial Parliament 
reserved.|—The obvious meaning of the Colonial 

aws Validity Act, 1865 (c. 63), is to preserve 
to the Imperial Parliament a right to legislate 
for a colony to which a local legislature has been 
assigned, & to forbid the local legislature to enact 
anything repugnant to Imperial legislation so 
effected, but not otherwise to derogate from the 
general powers of colonial legislatures.—R. v. 
Marais, fa p. MARaAis, [1902] A. C. 51; 71 
a re P. C. 32; 85 L. IT. 363; 17 T. L. R. 704, 

61. Grant of conditional pardon — Whether 
ultra vires.|—Writs of habeas corpus were issued 


‘ by a judge in vacation for bringing up W. & others, 


prisoners in the gaol] of Liverpool. 

The aoe of the gaol brought up the prisoncrs, 
& returned in the case of each prisoner in substance, 
that by a statute of Upper ‘‘anada the Lieutenant- 
Governor in Council was empowered to grant a 
pardon on such conditions as might appcar proper ; 
that prisoner was so pardoned on condition of 
transportation to Van Diemen’s Land :—Held: 
the statute of Upper Canada authorising conditional 
pardons was not ultra vires, either on the ground 
of repugnancy to English law or on the ground that 
the performance of the condition must take place 
out of Upper Canada.—WaATSON’s CASE (1839), 
9 Ad. & El. 731; 112 E.R. 13893; sub nom. KR. 
v. Wixon, 8 L. J. Q. B. 1293 sub nom. CANADIAN 
PRISONERs’ CASE, 3 State, Tr. N.S. 963; sub nom. 
R. v. BATCHELDOR, 1 Per. & Dav. 516; 2 Will. 
Woll. & H. 19. 


Annotations -—Retd. Re Brenan & Gallun (1847), 11 Jur. | Parliament of New South Wales (Corron, L.J.).— 
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PART Il. SECT. 3, SUB-SECT. 2.—B. | #OBINSON v. REYNOLDS, Mac. 562.— 
\ e @ 


59 i. Nature of doctrine.}-—Theo only | 
repugnancy that would invalidate a 
colonial Act, is a repugnancy to tho 
statute of the Impcrial Parliament 
affecting the colony, or some order or 
regulation made thereunder, or to 
some of the leading 
common law.—R. vo. WHELAN (1868), 

W. W. & A’B. 7.—AUS. 


68 ii. »~--No colonial Act can 


fined to 


country, & a 


on 





so to 
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64 i. General rule—Jurisdiclion con- | 
territory.}-—The 
enactments of a country have no 
binding force proprio vigore in another 
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. Mentd. Re Clarke (1842), 2 Q. B. 619; Re Hammond 
(1846), 15 L. J. M. C 


. C. 136; Bowdler’s Case (1848), 12 Q. B. 
612; Re Hakewill (1852), 12 C. B. 3; Re Barnard, 
Ex o. Wetherell (1853), 20 L. T. O. S. 241: Atlee v. Hook 
(1854), 2W. R. 511; Swann v. Dakins (1855). 3 C. L. R. 
602: Re Timson (1870), L. R. 5 Exch. 257; R. v. Mount 
(1875), L. R. 6 P. C. 283; R. v. Brixton Prison, Hz p. 
Stallmann (1912), 107 L. T. 553. 


C. Territorial Limitation. 


62. General rule.}]— The laws of ze) colony 
cannot extend beyond its territorial limits 
(TURNER, C.J.).— Low v. ROUTLEDGE (1865), 
1 Ch. App. 42; 35 L. J. Ch. 1143; 13 L. T. 421; 
30 J.P.43; 11 Jur.N.S. 939; 14 W. R. 90, L. JJ. ; 
on appeal, sub nom. ROUTLEDGE v. Low (1868), 
L. R. 3 H. L. 100, H. L. 

Annotations :—Refd. Davidsson v. Hill, [1901] 2 K. B. 606. 
Mentd. Low v. Ward (1868), L. R. 6 Kq. 415; Mathiecon 
v. Harrod (1868), L. K 7 Iéq. 270; Graves’ Case (1869), 
L. R.4Q. B. 715; Reid v. Maxwell (1886), 2 T. L. R. 790 ; 
Collingridge v. Emmott (1887), 57 L. 1. 864. 

638. ——-.]—- Re ORIENTAL, BANK CORPN. (No. 
2), No. 19, ante. 

64. Jurisdiction confined to territory.|— 
(1) A Colonial Legislature is not a delegate of the 
Imperial Legislature. It is restricted in the area 
of its powers, but within that area it is unrestricted. 

(2) Customs Regulation Act, 1879 (No. 19), 
s. 133, is not ultra vires the Colonial Legislature.— 
POWELL v. APOLLO CANDLE Co. (1885), 10 App. 
Cas. 282; 54L.3.P.C.7; 58 L. T. 638, P. C. 

65. Powers of colonial Master in 
Lunacy.]—B. having become of unsound mind, 
was admitted as an insane patient into the public 
hospital at P., in the colony of New South Wales. 
On a petition presented by the Master in Lunacy of 
New South Wales, & by the lunatic by her next 
friend asking that the whole of the fund might be 
paid out to the Master :—Held: although by 
42 Vict., No. 7, the New South Wales statute 
relating to the insane, the Master was empowered 
to collect the assets of the lunatic in the colony, 
no such power was given to him with reference 
to assets in England. 

This Act is compulsory as against any person 
residing within the limits of the colony; but no 
Act of the Legislature of New South Wales can 
compel any one here in England to pay to the 
Master, who has no title to the property, anything 
belonging to the insane patient. No trustee in 
England can be compelled to obey the Act of 
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64 iv. ——-,}+—-A warrant for a 
provincial offence cannot be given 
effect to outside the limits of that 











province. Provincial legislation at- 
ari gate 2 to ae it tog8) i 
ris - ultra vircs.--EX _ p Il #0), 
legislative | nA. RR. 661.—CAN. 
legislature 64 v. -}~-Prisoner, who 


authorise corpns. created by it to carry 
business in a foreign country. 
Where, however, a legislature assumes 
do, such authority is only a 


was a British subject, married in New 
Zealand, & subsequently, while he 
was serving as wu member of the New 
Zealand Expeditionary Foree & his 


be “repugnant ’? to an Act of the 
British Parliament within the meaning 
of Colonial Laws Validity Act, 1865 
a. G3), a. 2, unless it involve, cither 

af or ultimately, a contradictory 
proposition, probably, contradictory 
duties or contradictory  rights.— 
QUEENSLAND A.-G. ¢. COMMONWRALTH 
A.-G. (1915), 20 Cc. L. R. 148.—AUS. 


59 iii. -}+~A atatute made & 
assed by the General Assembly of 
ew Zealand is not void for repugnancy 
to the law of England, unless it is 
opposed to some Act of the Imperial 
Parliament made. expressly binding 
upon & applicable to the colony. 





| 
| 
pine wits of the 
| 
| 
| 
| 
| 
| 
| 
| 


legislative sanction to the agreement 
of the corporators to transact their 
business abroad as well as at home.-—— 
CLARKE t. UNION FIRE INSURANCE 
Co. (1884), 10 P. R. 313.—CAN. 


84 ii. -}—-No province can 
pass laws to operate outside its own 
territory, & no tribunal established by 
& province can extend its process 
beyond the province so as to subject 
phates or property elsewhere to its 

ecisions.-—- DEACON v. CHADWICK 
(1901), 1 O. L. R. 346.—CAN. 


64 iil. ~+—-JONES v. Two- 
WEY (1908), § W.L. R. 295; 1 Alta. 
L. R. 267.—GAN. 
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wife was still alive, went through the 
form of marriage with another woman 
in England. On his return to New 
Zealand  prisuner wes indicted for 
bigamy & convicted Onder the Crimes 
Act, 1908, 8s. 224, which defines the 
offence as *“‘ the act of a person who, 
being married, goes through a form of 
marriage with any other person in 
any part of the world ”’ :—Held: an 
enactment purporting to deal with 
crime beyond the territorial limits of 
the Dominion was beyond the power 
of the New Zealand Parliament, & 
the conviction must be set aside.— 
R. v. LANDER, (1919) N. Z. L. R. 305.— 
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Part II.—Cotontat AND Dominion GovERNMENT. 


Re BaRtow’s WILL (1887), 36 Ch. D. 2873 sud 
nom, Re BaRLOow's WILL TRUSTS, Re BARLOW, 
Barton v. SPENCER, 56 L. J. Ch. 795; 57 L. T. 
95; 35 W. R. 787; 3 T. L. R. 695, C. A. 
Annotations :—Consd. Re Brown, (1895) 2 Ch. 666. Mentd. 
Re De Linden, He Spurrier’s Settimt., De Hayn rt. Garland, 
(1897] 1 Ch. 453; Re Chatard’s Settimt., (1899) 1 Ch. 
712; Didisheim v. London & Westminster Bank, [1900] 
2 Ch. 15; Thiery v. Chalmers, Guthrie, [1900] 1 Ch. 80; 
fe Selot’s Trusts, {1902] 1 Ch. 488; Re Carr’s Trusts, 


Carr v. Carr, [1904] 1 Ch, 792. 

66. Offence committed without 
colony.]|—The Criminal Law Amendment Act 
of N. S. Wales, 1883 (s. 54), enacts that whosoever 
being married marries another person during the 
life of the former husband or wife, wheresoever such 
second marriage takes place, shall be liable to 
penal servitude for seven years :—Held: these 
words must be intended to apply to those actually 
within the jurisdiction of the legislature, & conse- 
quently there was no jurisdiction in the colony 
to try applt. for the offence of bigamy alleged to 
have been committed in the U.S.A. 

Their Lordships think it right to add that they 
are of opinion that if the wider construction had 
. it would have 








aw. Their jurisdiction is contined within 

their own territories, & the maxim which has been 

more than once quoted, ‘ Ezra territorium jus 
dicenti impune non paretur,”? would be applicable 
to such a case (MARL OF HALSBURY, C.).—MACLEOD 

v. A.-G. For NEw SoutTu WALES, [1891] A. C. 455 ; 

60 L. J.P. C. 55; 65 L. I. $213; 7T. L. R. 7033 

17 Cox, C. C. 341, P. CG. 

Annolationa :—Consd. A.-G. for Canada v. Cain, Same v. 
Gilhula, [1906] A. C. 542. Refd. Makin 7. A.-G. of New 
South Wales (1893), 69 L. T. 778: Swifte vw. A.-G. for 
Jrelund, (1912) A. ©. 276. 


67. Statute authorising performance of condition 
outside territory—Whether ultra vires.]—-WatTson’s 
CASE, No. G1, ante. 

68. Large bay—Point beyond three miles from 
shore— Newfoundland.]—Injunction granted by 
the Supreme Ct. of Newfoundland to prevent 
applts. from infringing certain exclusive rights 
granted to resp. co. under 17 Vict. c. 2. It 
appeared that applts. had brought & laid a tele- 
graph cable to a buoy more than thirty miles 
within Conception Bay, the average width of the 
bay being fifteen miles. The buoy & cable were 
more than three miles from the shore of the bay :— 
Held: (1) according to the true construction of 
17 Vict. c. 2, the intention of the Legislature 
of Newfoundland was to prohibit for the benefit of 
resp. co. the use of any part of the territory of 
Newfoundland by any other person for telegraphic 
communication, whether within the island or as a 
mere means of transit between places outside the 
territory. (2) By 59 Geo. 3, c. 38, the Impcrial 
Legislature asserted exclusvie dominion over the 
bay, & by 35 & 36 Vict. c. 45, conferred upon the 
Legislature of Newfoundland the right to legislate 
with regard to it.—D1IrREcT UNITED STATES CABLE 
Co. v. ANGLO AMERICAN TELEGRAPH Co. (1877), 
Tw cic Cas. 394; 46 L. J. P.C. 71; 36 LT. 265, 


Annotations :-—Refd. The Lockken (1918), 34 T. L. R. 594. 
Mentd. London & India Ducks Co. v. Thames Steam Tug 
& Lighterage Co., (1909} A. C. 15 
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be for the said offence taken into 
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D. Legislation affecting Absentees. 


See, generally, CONFLICT OF LAWS. 


69. Subjection of absentees to colonial tri- 
bunais.]—The Colonial legislature has power under 
New Zealand Constitution Act, 1852 (c. 72), to 
subject to its tribunals persons who are neither 
by themselves nor their agents present in the 
colony :—Held: the law of the local legislature 
authorising the local cts. in any case of contracts 
made or to be performed in the colony to decide 
whether they will or not proceed in the absence of 
deft. is intra vires & reasonable. 

Whether a judgment against an absentee without 
service of the writ will be enforced by the cts. of 
another country is a question for those cts., & 
does not affect the validity of the local law.— 
ASHBURY v. ELLIS, [1893] A. O. 839; 62 L. J. P. C. 
107: 69 L. T. 159; OT. L. R. 517; 1K. 388, P. C. 
: I fone ‘ ce »® Rayment & Stuart, 
Cetin e SCLNuiag te Dalat: 11910] P, 271. Refd. 

Gavin, Gibson v. Gibson, [1913] 3 K. B. 379; Phillips v. 

Batho, [1913] 3 K. B. 25. 


E. Punishment for Contempt. 


See, generally, CONTEMPT OF COURT, ATYACII- 
MENT, & ComMI?TraL, Vol. XVI. 

Contempt of British Parliament, sce PARLIA- 
MENT. 

70. Whether power to punish inherent in legis- 
lative assemblies—-Contempt committed outside 
precincts—Or direct contempt of authority.]—Tho 
power of punishing contempts is inherent in 
every assembly possessing a supreme legislative 
authority ; whether they are such as lend in- 
directly to obstruct their proceedings, or directly 
to bring their authority into contempt. 

It appears that it, Jamaica, was a conquered 
island, & as in other territorics obtained by con- 
quest, such laws are in force as the King by supreme 
authority may choose to direct (PARKE, B.).— 
BEAUMONT v. BARRETT (1836), 1 Moo. P. C. ©. 59 ; 
3 State, Tr. N. S. App. A. 1283; 12 HE. R. 734, 
LP. C. 

Annotations :—Expld. Kielley v. Carson (1842), 4 Moo. P,C. C. 
63. Consd. Fenton v. Hampton (1858), 11 Moo. P. C. C. 
347: Doyle v. Falconer (1866), L. R. 1 P. C. 328. Refd. 
Dill v. Murphy (1864), 1 Moo. P. CG. C. N.S. 487; Phillips 
». Kyre (1870), L. R. 6 Q. B. 13 Barton v, Taylor (1886), 
2T. L. KR. 382. 

71. —_—- ——— Limited to powers necessary for 

existence of body & exercise of functions.|— 
KIELLEY v. CARSON, No. 15, ante. 
: Immaterial whether legis- 
lature established by Crown or by statute.|—The 
power of arrest with a view to punish for an alleged 
contempt committed beyond its own precincts 1s 
not incident to a colonial legislative chamber, & 
it is immaterial whether such legislature is estab- 
lished by statute, or by the Crown. 

The lex ct consuetudo Parliamenti was not intro- 
duced into the colony by the Australian Cts. Act, 
182% (c. $3), s. 9, which provided that all laws & 
statutes in force in England at the passing of tho 
Act, not being inconsistent therewith, should be 
applied in the administration of justice in the 
colony, so far as they could be applied there.— 
FENTON v. HAMPTON (1858), 11 Moo. P. C. C. 347: 
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was therefore bad & prisoner was 
discharged.—Re ULAss (1869), 6 
WwW. W. & AUS. 


r. Whether power fo punish_in- | custody, ete.:—Held: inasmuch as A’B. 145.— 
herent in legislative assembly.}—A . the assembly had only such privileges , 
warrant of commitment for contempt ' as were enjoyed by the s. What constitutes contempl—Libel 
by the legislative assembly recited that ' Commons in 1855, & there- | on members of assembly.|—The logis 
the legislative assembly did resolve | fore Il:aited powers only. lative council & legislative aasembiy 


that G. was guilty of contempt & should contain 


legislative assembly & that the legis- 


averments or state 
breach of the privileges of the said Beers ao show coat nee SbWwets 
ot been cxceeded, © walrant . 


the ‘warrant 
of Victoria have all the privileges, 
immunities & powers which were 


| 
| 
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, legally held, enjoyed & exercised by 
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Sect. 3.—The legislature: Sub-sect. 2, 2.; sub-sccts. 
3 & 4, A. (a).] 


8 State, Tr. N. S. 878; 6 W. R. 341; 14 E. R. 


727, P. C. 

Annotations :—Consd. Doyle v. Falconer 
328. Refd. Dili v. Murphy 
487; A.-G. of New Sout 
L. R. 3 P. C. 268. 

738. —— -——.]—The power of a colonial 
Legislative Assembly to commit a mémber or 
others for pregen t committed in the presence of 
the House can only be given by express grant, & 
cannot be maintained by analogy to the privileges 
of the House of Commons, or the powers of a 
Court of Record, nor can such a power be implied 
as inherent in the very nature of a legislative body, 
such power neither being essential to its existence, 
nor to the proper discharge of its functions. 

It is necessary to distinguish between a power to 
a for a contempt, which is a judicial power, 

a power to remove any obstruction offered to 
the deliberations or proper action of a legislative 
body during its sitting, which last power is ncces- 
sary for self-preservation. If a member of a 
colonial House of Assembly is guilty of disorderly 
conduct in the House whilst sitting, he may be 
removed or excluded for a time, or even expelled, 
but there is a great difference between such powers 
& the judicial power of inflicting a penal sentence 
for the offence. The right to remove for self- 
security is one thing; the right to inflict punish- 
ment is another. The former is all that is war- 
ranted by the legal maxim, ‘‘ Quando lex aliquid 
concedit concedere videtur et illud sine quo res ipsa 
esse non potest,”’ but th : latter is not its legitimate 
consequence. 

The privileges of the House of Commons, that 
of punishing for contempt being one, belong to it 
by virtue of the lex et consuctudo Parliamenti, 
which is a law peculiar to & inhcrent in the two 
Houses of Parliament of the United Kingdom. 
It cannot, therefore, be inferred from the pos- 
session of certain powers by the House of Commons, 
by virtue of that ancient usage & prescription, 
that the like powers belong to the Legislative 
Assemblies of comparatively recent creation in 
the dependencies of the Crown (per CuR.).—DOYLE 
v. FALCONER (1866), L. R. 1 P. C. 328; 4 Moo. 
P.C.C. N.S. 208; 36 L. J.P. C. 88; 15 W. R. 
366; 16 EB. R. 2938, P. C. 

Annotations :—Consd. Barton v. 'laylo ‘ . Caa, 
197. Distd. Fielding v. Thomas, Hr i (2 Go0rP Ref. 
A.-G. of Now South Wales v. Macpherson (1870), L. R. 3 
P. C. 268. ° 
74, —— —— Not punitive action or 

unconditional suspension of member.]—Resp. 

having entered the chamber of the New South 

Wales Assembly, of which he was a member, 

within a week after it had passed a resolution that 

he be ‘‘ suspended from the service of the [louse,’’ 
he was removed therefrom & prevented from re- 
entering it:—Held: the standing order of the 

Legislative Assombly, adopting so far as is applic- 

able to its proceedings the rules, forms, & usages 

in force in the British House of Commons, & 
assented to by the Governor, was valid, but must 
be construed to relate to only such rules, forms, & 
usages as were in existence at the date of the order. 

The powers incident to or inherent in a Colonial 
Legislative Assembly are ‘‘ such as are necessary 
to the existence of such a body & the proper 


(1866), L. R. 1 P. C. 
(1864), 1 Moo. P. CG. C. N. 8S. 
Wales v. Macpherson (1870), 
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exercise of the functions which it is intended to 
execute,’ & do not extend to justify punitive 
action, or unconditional suspension of a member 
during the pleasure of the Assembly.—BARTON Vv. 
TAYLOR (1886), 11 App. Cas. 197; 55 L.5.P.C.1; 
55 L. T. 168; 2 T. L. R. 382, P. C. 

Annotation :—Distd. Fielding v. Thomas, [1896] A. C. 600. 


75. Acquisition of power to punish—Not in- 
cidental by law—Whether Crown can confer.]— 
KIELLEY v. CARSON, No. 15, ante. 

76. Only by express grant.) DOYIE v. 
FALCONER, No. 73, anie. 

77. Distinction between power to punish for 
contempt—é& power to remove obstructions — 
Judicial functions not exercised by colonial houses of 
assembly.|—Doy Le v. FaLconer, No. 73, ante. 

78. As to what constitutes contempt—Incidental 
power of assembly to decide—Statutory jurisdiction 
to punish.|—By the Constitution Act for the 
colony of Victoria (Victoria Constitution Act, 1885 
(c. 55), & the Colonial Act, 20 Vict. No. 1) power 
is given to the Legislative Assembly of Victoria to 
commit by a general warrant for contempt & 
breach of privilege of that assembly. 

G. was declared by the House of Assembly of 
Victoria to have committed a contempt & breach 
of privilego, & under the Speaker’s warrant, 
which was in general terms, without specifying 
any specific offence, G. was committed to gaol. 
G. was afterwards peene up by habeas corpus & 
discharged out of custody by the Chief Justice of 
the Supreme Ct. in the colony, on the ground that 
the above Constitution Statute & Colonial Act did 
not confer upon the Legislative Assembly the 
same powers, privileges, & immunities as are 
possessed by the House of Commons :—Held: 
(1) the Statute & Act gave to the Legislative 
Assembly the same powers & privileges as the 
Iiouse of Commons had at the time of the passing 
of the Victoria Constitution Act (c. 55), of com- 
mitting for contempt ; (2) incidént to those powers 
& privileges, there was vested in the Legislative 
Assembly the right of judging for itsclf what con- 
stituted a contempt, & of ordering the commitment 
to prison of persons adjudged by the House to 
have been guilty of a contempt & breach of 

rivilege, by a general warrant, without sctting 
Hes the specific grounds of such commitment ; 
(3) as G. had been guilty of a contempt & breach 
of the privilege of the Legislative Assembly, & had 
been duly committed, therefore the Supreme Ct. 
had no power to discharge him out of custody. 
Special leave to appeal granted on the ground that 
the question raised was one of public interest, 
involving the constitutional rights of a Colonial 
Legislative Assembly. On reversing the order of 
the ct. below no costs were given, as the appeal 
was only allowed to decide the abstract question.— 
VICTORIA LEGISLATIVE ASSE’ BLY (SPEAKER) v. 
Guass (1871), L. R. 3 P. C. 5. + 7 Moo. P. C. C. 
N.S. 449; 40 LJ. P.C.17;3 ox L. T. 3173 20 
W. R. 42; 17 E. R. 170, P. C. 

79. —— Apart from statute & prescription— 
House of Keys.|—A legislative body, such as the 
liouse of Keys, in the Isle of Man, has not, merely 
from its being endowed with legislative functions, 
the power to commit for contempt. et 

The Isle of Man is not a foreign dominion of the 
Crown within the meaning of 25 Vict. c. 20.-- 
Ex p. BRown (1864), 5 B. & S. 280; 4 New Rep. 
163; 33 L. J. Q. B. 193; 10 L. T. 458; 28 J. P. 
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stitution Act; & publication outaide 
the parliament house of a newspaper | 


commit.—Re 
1 7 1 -~AUS. 


has authority to DILL 
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>: 666; 12 W. R. 821; 10 Jur. N. S. 945; 122 
E. R. 8365. 

Annotation :—Refd. R. v. Secretary of State for Home Affairs, 

Ez p. O'Brien, (1923) 2 K. B. 361. 

80. Comparison of powers of British House of 
Commons é& colonial legisiatures—Lex et con- 
. guetudo Parliamenti not applicable to colonial 
i. legislatures.|— KIELLEY v. Carson, No. 15, ante. 
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‘, 81.———- -——— By introduction of English 
‘ommon Law.|—FENTON v. Hampron, No. 72, 
_ wnte, 
2 ne —— ———.]— DOYLE v. FALCONER, No. 73, 
3 ante. 
“~ 88. ht of Assembly to assume powers of 
urt of Record—To deal with breaches of privilege 
contempt—-By way of committal—Not for 
minal offence.| FIELDING v. THOMAS, [1896] 


‘A.C. 600; 65 L. J. P. C. 103; 75 L. T. 216; 12 
YT. L. R. 648, P. C. 
Power of British Houses of Parliament to punish 
~efor contempt, see PARLIAMENT. 
wz’ 84. Adoption of rules, forms & usages of 
British House of Commons—By colonial statute— 
te Power given to colonial legislature to define 
i privileges.|—The Legislative Assembly of Victoria 
fe was constituted by the Colonial Act of 1854, which 
Act was ratified & set out in the schedule to the 
Victoria Constitution Act (c. 55). By sect. 35 
of the Act of 1854, the Legislature of Victoria is 
empowered to ‘‘ define ”’ the privileges, immunities, 
& powers, to be held, enjoyed, & exercised by the 
* Council & Assembly, & by the Members thereof 
f,,. respectively. In pursuance of this power, the 
# Colonial Legislature by an Act, 20 Vict., No. I., 
enacted that the Legislative Council & Legislative 
,Assembly of Victoria, respectively, & the Com: 
“ maittees & Members thereof respectively, should 
hold, enjoy, & exercise such & the like privileges, 
immunities, & powers as, at the time of the passing 
| of the Victoria Constitution Act (c. 55), were held, 
+ enjoyed, & exercised by the Commons LIouse of 
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Committces & Members thereof :—Held: this 

; enactment had properly defined these privileges & 

~ Sufficiently exercised the powcr delegated to the 

bd Local Legislature.—DiLL v. Murpuy (1864), 1 

y Moo. P. C. C. N. S. 487; 3 New Rep. 444; 10 

*® L. 70; 10 Jur. N.S. 549; 12 W. R. 491; 15 
wm E.R. 784, P. C. 
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# No. 83, ante. | British North America Act cnacted that there 
a 86. By standing order—Application only ; Should be a legislature for Ontario, & that its 
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* ASSEMBLY (SPEAKER) v. GLASS, No. 78, ante. | authority as plenary & as ample within the limite 
4 88. Standing order giving power to punish— prescribed by sect. 92 as the Impcrial Parliament 
“i pees es ee alg + concen ttmteeieninade 
4 87 i. Statutory power to punish— : I. R. 172.—AUS., | PART II. SECT. 8, SUB-SECT. 4.— 
< Commitment by general pokey i ie paca ; ; | A. (a). 
: Ouse wg as cu OJ record. _neraae  Recmaes 18 ower Yr arre ‘ ° 
| Re Tuomas, 21 C. L. T. 503.— , for contempt committed outaide the eo. Imperial, Parliament mecha 
’ CAN. Legislature belongs to the Imperial | —Dominion Parliament & provincial 
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disorder committed in it.}—WILLIS ¥. 
PERRY (1912), 13 ©. L. it 602 AUS. 
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| Made under Colonial Act a pee by Governor— 
| Relating to orderly conduct o 


assembly— Whether 
within terms of power conferred.]|—A standin 
order of the Legislative Assembly of New Sout. 
Wales made under the Constitution Act No. 32 
of 1902, s. 15, & approved by the Governor, 
empowered the House to suspend a member 
charged with an offence until a verdict given or 
further order :—Held: the standing order, being 
to regulate the orderly conduct of the Assembly, 
was within the terms of the power conferred. The 
House was sole judge as to the occasion requiring 
it; & act. of law could not question its validity 
so long as it related to orderly conduct.—HARNETT 
v. CRICK, [1908] A. C. 470; 78 L. J. P. 0. 88; 99 
L. T. 601; 24 T. L. R. 869, P. O. 


SuB-siectT. 3.—EFFECT OF GRANT OF SUPPLIES. 


89. Supplies granted to Crown.}]—A Colonial 
Govt. represents the Crown, & supplies granted 
by a Colonial Legislature are granted to the 
Crown as much as supplies granted by the Imperial 
Legislature.—WILLIAMS v. HOWARTH, [1905] A. O. 
551; 74L.3.P.0.116; 08L.T.115; 21 TLR. 
670, P. C. 

Annotation :—Mentd. Leaman v. R., [192013 K. B. 663, 


Sun-secr. 4.—SPECIAL FEATURES OF COLONIAL 
LEGISLATION. 


A. Canada. 
(a) In General. 


90. Provincial legislature—Extent of powers— 
No delegation from Imperial Parliament.|—The 
Liquor Licence Act, 1877, of Ontario, provides 
licensing boards for the province, & gives power 
to such boards to regulate the liquor traffic & to 
impose penalties :—Held: such Act was not ‘‘ The 
Regulation of Trade & Commerce,” within the 
meaning of British North America Act, 1867 
(c. 3), 5s. 91, & was within the powers of the Pro- 


' vincial Legislature, & such Legislature had power 








Is 
(1892), B. oO. R. 186.—-OAN. 
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iad legislature: Sub-sect. 4, A. (a) & 
i. 


in the plenitude of its power possessed & could 
bestow. Within these limits of subject & area the 
local legislature is supreme, & has the same 
authority as the Imperial Parliament, or the 
Parliament of the Dominion, would have had 
under like circumstances to confide to a municipal 
institution or body of its own creation authority 
to make byclaws or resolutions as to subjects 
specified in the enactment, & with the object of 
carrying the enactment into operation & effect 
(per CuR.).—HODGE v. R. (1883), 9 App. Cas. 
117; 683L. J. P.C.1; 50 L. T. 301, P. C. 
Annotations :—-Consd. Powell v. Apollo Candle Co, (1885), 10 
App. Cas. 282. Folld. Maritime Bank of Canada Liquida- 
tors v. New Brunswick, Receiver General, {1892] A. C. 
437; A.-G. for Ontario v. A.-G. for the Dominion, [1896] 
A. C. 348. Refd. A.-G. for Canada v. Cain, Same v. 
Gilhula, 11906] A. C. 542; A.-G. for Canada v, A.-G. for 


Iberta & A.-G. for British Columbia, [1916] 1 A. C. 588; 
Re Initiative & Refcrondum Act, [1910] A. C. 935. 


See, also, No. 64, ante. 


91. Statute making judgment of court of 
appeal final in matters of insolvency—Whether 
infringement of Royal prerogative.|——The British 
North America Act, 1867 (c. 3), 8. 91, in assigning 
to the Dominion Parliament the subjects of bkpcy. 
& insolvency, intended to confer & did confer on 
it legislative power to interfere with property, 
civil rights, & procedure within the provinces, so 
far as these latter might be affected by a general 
law relating to those subjects. Consequently the 
Dominion enactment, 40 Vict. c. 41, s. 28, amending 
the Canadian Insolvent Act, & providing that the 
judgment of the Ct. of Appeal in matters of in- 
solvency should be final, 2.., not subject io the 
appeal as of right to Her Majesty in Council allowed 
by the Civil Procedure Code, art. 1178, is within the 
competence of the Canadian Parliament, & docs 
not infringe the exclusive powers given to the 
Provincial Legislature by sect. 92 of the Imperial 
statute. Neither does it infringe the Queen’s 
prerogative, for it only limits the right of appeal 
as given by the Code. The section, according to 
the true construction of the word * final ” therein, 
excludes appeals to Her Majesty, but contains no 
words which purport to derogate from the pre- 
rogative of the Queen to allow such appeals as an 
act of grace. It, therefore, does not interfere with 
the prerogative of the Crown. Qu.: what powers 
may be possessed by the Parliament in Canada so 
to do.—Cusnine v. Dupuy (1880), 5 App. Cas. 
409; 49 L.J.P.C. 63; 42 L. T. 445, P. C. 
«{nnotations :-—Consd. Tennant v. Union Bank of Canada, 

11894) A. C. 31. Refd. Jte Wi Matua’s Will, [1908] A. C. 

448; Cunadian Pacific Ry. v. City of Toronto Corpn. & 

Grand Trunk Ry. of Canada, [1911] A. ©. 461. entd. 

Citizens Insce. of Canada v. Parsons, Queen Insee. vr. 

Parsons (1881), 7 App. Cus. 96; A.-G. for Ontario vt. 

A.-QG, for the Doiwinion, [1896] A. C. 348. 

92. Transfer of proprietory rights vested in 
provinces to Dominion—Not presumed from grant 


of legislative jurisdiction to Dominion—Effect of ; 


_ British North America Act, 1867 (c.3).|—A.-G. For 
DOMINION OF CANADA v. A.-G. FOR PROVINCES OF 
ONTARIO, QUEBEC, & Nova Scotia, A.-G. FoR 
PROVINCH OF ONTARIO v. A.-G. FOR DOMINION 
OF OANADA, A.-G. FOR PROVINCES OF QUEBEC, & 
Nova ScoTia v. A.-G. FOR DOMINION OF CANADA, 
No. 119, posi. 

98. Cancellation of contractual rights of railway 
cO.— Railway transferred to Dominion Government 
subject to existing contracts.|—Under British 
North America Act, 1867 (c. 8), s. 108, read in 
connection with the 3rd schedule thereto, all rail- 
ways belonging to the province of Nova Scotia, 
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including the railway in suit, passed to & became 
vested on July 1, 1867, in the Dominion of Canada, 
but not for any larger interest therein than at 
that date belonged to the province. The railway 
in suit being at the date of the statutory transfer 
subject to an obligation on the part of the pro- 
vincial Government, confirmed by Provincial Act, 
30 Vict. c. 36, to enter into a traffic arrangement 
with resp. co., the Dominion Government, in 
pursuance of that obligation, entcred into a further 
agreement relating thereto of the 22nd of 
September, 1871 :—Qu.: whether it was ulira 
vires the Dominion Parliament by an enactment 
to that effect to extinguish the rights of resp. co. 
under the said agreement :—Held : Dominion Act, 
37 Vict. c. 16, did not, upon its true construction, 
purport so to do. Although it authorised a trans- 
er of the railway to applt. it did not enact such 
transfer in derogation of resp.’s rights under the 
agreement of Sept. 22, 1871, or otherwise.— 
WESTERN COUNTIES Ry. Co. v. WINDSOR & 
ANNAPOLIS Ry. Co. (1882), 7 App. Cas. 178; 61 
L. J.P. C. 48; 46 L. T. 351, P. C. 


Annotations :—Reld. Windsor Ry. v. R. (1886), 51 J. P. 
260; Public Works Comrs., Cape Colony v. Logan, [1903] 
A. CG. 355; Re New River Co. & Metropolitan Water 
Board (1904), 68 J. P. 329; Central Control Board, 
Liquor Traffic v. Cannon Brewery Co., (1919] A. C. 744. 
Mentd. Exchange Bank of Canada v. R. (1886), 11 App. 
Cas. 157; Slattery v. Naylor (1888), 13 App. Cas. 446 ; 
Re Ellis & Nuislip-Northwood U. D. C., [1920]1 K. B. 343 


94. Enactment of criminal procedure unknown 
to English Common Law—For territory outside any 
province—Whether ultra vires powers of Dominion 
Parliament.]|—By the Imperial statute 34 & 35 
Vict. c. 28, s. 4, it is enacted that the Parliament 
of Canada may from time to time made provision 
for the administration, peace, order, & good 
government of any territory not for the time being 
included in any province :—Held: these words 
authorised the enactment of provisions & forms of 
criminal procedure unknown to the English com- 
mon law ; & further, the fact that a ct. of law might 
come to the conclusion that a particular enactment 
was not calculated as a matter of fact & policy to 
secure peace, order, & good government, would 
not entitle them to regard it as ulira vires the 
Dominion Parliament to enact.—-RIEL v. K. 
(1885), 10 App. Cas. 675; 55 L. J. P. C. 283; sub 
Lid R. v. Rrew, 54 L. T. 339; 16 Cox, C. C. 48, 


Je 


Annotations :—Consd. R. v. Crewe, Ex p. Sckgome, [1910] 
2K. B. 576. Mentd. Lbrahim v. R., (1914] A. C. 599. 


95. Imposition of duty on foreign-built ship— 
** Goods imported into Canada ’’—Whether repug- 
nant to Merchant Shipping Act, 1894 (c. 60).}—— 
A. foreign-built ship brought to Canada comes 
under the head of ‘* goods imported into Canada ”’ 
within the meaning of the Customs Tariff Act, 
1897, & the imposition of a duty upon such ship 
under the Act prior to registration in Canada is 
not repugnant to the provisions of the Impcrial 
M. S. Act, 1894 (c. 60).—ALGOMA CENTRAL Ry. 
‘oO. v. R., [1903] A. C. 478; 72 L. J. P. C. 108; 
89 L. T. 109; 19 T. L. R. 623; 9 Asp. M. L. C. 
431, P. C. e 

96. Power to refer to courts for opinion on 
questions of law or fact—By executive governments 
of Dominion & Provinces.}|—In 1875, 1891, & 1906 
Acts were passed by the Dominion Parliament 
authorising the Executive Government of the 
Dominion to obtain by direct request answers 
from the Supreme Ct. of Canada on questions 
both of law & fact, & nearly all the provinces have 
passed Acts in similar terms requiring their own 
cts. to answer questions put by the provincial 
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Govts. :—Held: it was intra vires of the respective 
Legislatures to aol this duty on the cts. 
Though powers to that effect were not granted in 
express terms by the British North America Act, 
1867, they were not repugnant thereto, but in- 
cidental to the complete self-government of 
Canada which was contemplated by that Act. 
The answers are only advisory, & by giving them 
it cannot be said that a ct. ceases to be such a 
judiciary as the Act provides for.—A.-G. FOR 
ONTARIO v. A.-G. FOR CANADA, [1912] A. C. 571; 
81 L. J. P. C. 210; 106 L. T. 916; 28 T. L. BR. 
446, P. C. 

97. Establishment of board to fix prices of 
commodities—Statute ultra vires Dominion Legis- 
lature.|—-The Combines & Fair Prices Act, enacted 
by the Parliament of Canada in 1919, authorised 
the Board of Commerce, created by another statute 


| ceipts granted to itself b 


of that year, to restrain & prohibit the formation — 
‘ long as it strictly relates to subjects enumerated 


& operation of such trade combinations for pro- 


duction & distribution in the Provinces as that - 


Board might consider to be detrimental to the 
public interest. The Board might also restrict 
accumulation of food, clothing, & fuel beyond the 
amount reasonably required, in the case of a 
private person for his houschold, & in the case of 
a trader for his business, & require the surplus to 


be offered for sale at fair prices, & could attach | 
criminal consequences to any breach of the Act ' 
which it determined to be improper :—Held: the , 


Acts were ultra vires the Dominion Legislature, 
since they interfered seriously with ‘‘ property & 
civil rights in the Provinces,”’ a subject reserved 
exclusively to the Provincial Legislatures by 
8. 92 (2), of the British North America Act, 1867, 
& were not passed in any highly exceptional cir- 
cumstances, such as war or famine, which con- 
ceivably might render trade combinations & 
hoarding subjects outside sect. 92 & within the 
general power given by sect. 91.--Re BoARD OF 
COMMERCE AcT, 1919, & COMBINES & Faiz PRICKS 
Act, 1919, [1922] 1 A. C. 1913; 911. J. P. C. 40; 
sub nom, A.-G. OF CANADA v. A.-G. OF ALBERTA, 
ETC., & A.-G. OF QUEBEC, 126 L. T. 290; 38 
T. L. R. 90, P. C. 

Annotation :—Consd. Fort Frances Pulp & Power Co. 1. 

Manitoba Free Press Co., [1923] A. C. 695. 

98. Bona vacantia—Right of Crown in right of 
province.|—Bona vacantia found in the Province of 
British Columbia belong to the Crown in right of 
the Province & not in right of the Dominion.— 


429 


a firm which has not 
the custody of any goods but its own are not 
negotiable instruments within the meaning of 
Mercantile Amendment Act (c. 122 of Revised 
Statutes of Ontario) :—Held: (1) Dominion Bank 
Act (46 Vict. c. 120), while in force dispensed with 
that limitation, validated such receipts, & trans- 
ferred to the indorsees thereof the aks aoa 
therein; (2) Bank Act was inira vires of the 
Dominion Parliament. 

British North America Act, 1867, s. 91 (15), 
gives to that parliament power to legislate over 
evcry transaction within the legitimate business 
of a banker, notwithstanding that the exercise of 
such power interferes with property & civil rights 
in the province (see sect. 92, sub-sect. 13), & confers 
upon a bank privileges as a lender which the 
provincial law does not recognise. 

The legislation of the Dominion Parliament, so 


in sect. 91 of the above Act, is of paramount 
authority, even though it trenches upon mattors 
assigned to the provincial legislatures by sect. 92.— 
TENNANT v. UNION BANK OF CANADA, [1894] A. C. 
31; 63 L. J. P.C. 25; 69 L. T. 774; 10 T. L. BR. 
147: 6 KR. 382, P. C. 
Annotations :—As ta (2) Refd. A.-G. for Ontario v. A.-G. for 
the Dominion, {1896} A. C. 34&; Grand Trunk Ry. of 


Canada v, A.-G. of Canada, [1907] A. C. 65; Great West 
Saddlery Co. v. R., [1921] 2 A.C. 91. 


100. Although conferring rights not 
recognised by provincial law.|—TENNANT  v. 
UNION BANK OF CANADA, No. 99, ante. 

101. Matters equally competent for Do- 











_minion or province.|—British North America Act, 


1867 (c. 3), s. 91, provides that the Parliament of 
Canada may make laws for the peace, order, & 
good government of Canada. Sect. 92 provides that 
the Legislature of the provinces may exclusively 
make laws relating to shops, saloons, taverns, & 
other licences in order to the raising of a revenue, 
or relating to property & civil rights in the pro- 
vince, or relating to matters of a merely local or 
private nature :—JIeld: an Act regulating the 
sule of intoxicating liquors throughout Canada 
was not a matter exclusively assigned to the 


' provincial legislatures, but was a matter within 


R. (ON THE INFORMATION OF A.-G. FOR CANADA) v. | 


A.-G. FOR British CoLUMBIA (1923), 40 T. L. R. 
13; 68 Sol. Jo. 138, P. C. 


(b) Distribution of Powers between Dominion and | 


Provincial Legislatures. 
i. In General. 


99. Dominion legislation paramount — Matters 
enumerated in British North America Act, 1867 
(c. 3), s. 91—-Although trenching on matters 
assigned to province.|—Although warehouse re- 


the powers of the Parliament of Canada.—RUSSELL 

v. Rt. (1882), 7 App. Cas. 829; 51 L. J. P. C. 773 

46 L. T. 889, P. C. 

Annotations :—Consd. Hodge v. R. (1883), 9 App. Cas. 117. 
Folld. A.-G. for Ontario v. A.-G. for the Dominion, (1896) 
A. UC. 348. Consd. A.-G. of Manitoba v. Manitoba Licence 
Holders’ Assocn., [1902) A. ©. 73; <A.-G._for Canada v, 

A.-G. for Alberta (1921), 38 ‘T. L. HR. 90. Refd. A.-G. for 

Canada v. A.-G. for Alberta, [1916] 1 A. C. 5883; Le 

Board of Commerce Act, 1919, & Combines & Fair Prices 

Act, 1919, [1922] 1 A. C. 191. 


102. -]—In cases in which it is 
equally competent for the Parliament of Canada & 
for the Provincia] Legislatures to make laws, & a 
conflict arises, the legislation of the Dominion 
Parliament must prevail. 

The Act of the Parliament of Canada, 4 Ed. VII., 








_ ¢.31, which prohibits through railwuy cos. which are 





PART II. sid 3, radeetacect 4.— 


1 

989i. Dominion legislation paramount | 
—Maiters enumerated in British North | 
y 

! 

| 


Daun del her 
America Act, 1867 (c. 3), 8. 91— -INGH 4), 29 
Although trenching on wilicte assigned | WW. R. 1347; 


to province. }—~The dominion parliament 
is paramount in ita legislatures of the 
provinces, & acting under the power 
conferred by s. 91 of the above Act in 
the making of laws for the peace, order 
& good government of Canada, is para- 
mount in legislating in respect all 
matters coming within said sect., & its | 





1011. 


216.—CA 


d. i 
various sects. of 





legislation is to prevail, although it may 
be that the dominion parliament may 
trench upon matters assigned to the 
peer tne ate MUNSHI 


- LR. 45 6 
20 B. C. RR. 243.— 
Matter equally competent for 


Dominion,or Province. }—He 
City, Ez a: PILLow (1883), 27 L. C. J. 


}+The requirements of the 
the Dominion Acts 


governing railways are so at variance 
with the recognition of mechanics’ 
licns thereon under a rovincial 
statute, that it is impossibie for the 
two to stand together, & therefore the 
dominion legislation must prevail.— 
LORSON v. NELSON & FORT SUEPPARD 
RY. Co. (1895), 4 B. C. It. 151.— 
CAN. 

4 

j 


MONTREAL e. .}—It a conflict arises be- 


tween the rules of evidence estab- 
HUshed by a provincial statute & thuse 
subsist. ae virtue of a Dominion 

tter will prevail.—H,. v. 





statute, the 
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Sect. 3.—The legislature: Sub-sect. 4, A. (b) 4. 
& vi.) 





within the jurisdiction of the Dominion Parliament 
from contracting out of their liability to pay damages 
for personal injury to their servants, 4 an Act 
ancillary to railway legislation, &, as such, within 
the competency of the Dominion Parliament, 


though it may affect “ civil rights in the province,” 
which, by British North America Act, 1367 (c. 3), 


8. 92 (13), are left to the exclusive jurisdiction of 
the provincial legislature.—Granp TRUNK Ry. OF 
CANADA v. A.-G. oF CANADA, [1907] A. C. 65; 
thy o J.P. C. 23; 95 L. T. 681; 23 T. L. R. 40, 
Annotations :—-Consd. Toronto 
(1907),77 L. J. P.C. 29. F 
[1908] A. C. 504. 
103. -|—CROWN GRAIN Co., Lrn. v. 
Day, No. 1738, post. 
10 -|—Where a _ given field of 
legislation is within the competence both of 
the Dominion & Provincial Legislatures, & both 
have legislated, the Dominion enactment must 
prevail :—Held: resp. co., which under Dominion 
Act, 60 & 61 Vict. c. 72, was empowered to 
supply, sell, & dispose of gas & 
wi other powers, could not be restrained 
from operating thereunder at the suit of applts., 
who under later Quebec statutes had exclusive 
ower of so opcrating in the locality chosen 
y resps.—COMPAGNIE HYDRAULIQUE DE Sr. 
FRANCOIS v. CONTINENTAL Heat & Licut Co., 
ie A. 0.194; 78L. J. P.C. 60; 99 L. T. 786, 


105. ge ia! Insurance Act, 1910 
(s. 4), enacted by the Parliament of Canada, in 
Canada, except as otherwise provided by that 
Act, no co. or underwriters or other person should 
carry on any business of insurance unless it were 
done by or on behalf of a co. or underwritcrs 


City v. Canadian Paclfic Ry. 
olld. Crown Grain Co. v. Day, 

















holding a licence from the Minister :—I[cld: the | 


above legislation was ultra vires of the Parliament _ that province (LORD WaTSON).—A.-G. FOR ON- 


of Canada, since the authority conferred by the 
British North America Act, 1867, s. 91, head (2), 
to legislate as to ‘‘ the regulation of trade & com- 
merce’? did not extend to the regulation by a 
licensing system of a particular trade in which 
Canadians would otherwise be free to engage in 
the provinces, & since it could not be enacted 


electricity, | 


DEPENDENCIES. 


s. 91, in supplement of its therein enumerated 
powers, must be strictly confined to such matters 
as are unquestionably of national interest & im- 
portance, & must not trench on any of the subjects 
enumerated in sect. 92 as within the scope of 
provincial legislation, unless they have attained 
such dimensions as to affect the body politic of the 
Dominion. 

Dominion enactments, when competent, over- 
ride but cannot directly repeal provincial legisla- 
tion. Whether the Dominion enactments ve 
in a particular instance effected virtual repeal by 
pepue nancy is a question for adjudication by the 
tribunals, & cannot be determined by either the 
Dominion or Provincial Legislature. By Canada 
Temperance Act, 1864, which was a provincial 
statute for Upper Canada, the present province 
of Ontario, municipal councils were authorised to 
pass byelaws, if approved by a majority of electors, 
prohibiting liquor traffic. By Canada Temperance 
Act, 1886, which applied to all provinces of the 
Dominion, the electors of every county or city 
were authorised to adopt the prohibitory pro- 
visions contained therein. This Act purported 
to repeal the 1864 Act. By Ontario Local Option 
Act, 1890, s. 18, municipal councils were em- 
powered, as therein mentioned, to prohibit the 
retail sale of liquor :—Held: the Ontario Legis- 
lature had jurisdiction in the matter, as it came 
within the subjects assigned to provincial legisla- 
ture by British North America Act, 1867 (c. 3), 
s. 91, notwithstanding the local option clauses of 
the 1886 Act. 

It appears to their lordships that neither the 
Parliament of Canada nor the provincial legis- 
latures have authority to repeal statutes which 
they could not directly enact. The Parliament 
of Canada would have no power to pass a pro- 
hibitory law for the province of Ontario & could 
therefore have no authority to repeal in express 
terms an Act which is limited in its operations to 


' raRnio v. A.-G. FOR THE DOMINION, [1896] A. C. 
' 848; 661. 5S.P.C. 26; 74 L. 7. 533; 12 T. LR. 


\ 


under the general power conferred by s. 91 to | 
legislate for the peace, order, & good government ' 


of Canada as it trenched upon the legislative 
authority conferred on the provinces by s. 92, 
head (13), to make laws as to “ civil rights in the 
province,’’-—A.-G, FOR CANADA v. A.-G. FOR 


ALBERTA, [1916] 1 A.C. 588; 85 L. J.P. C. 124; | 


141.7. 772; 32 T. L. R. 339, P. ©. 


Combines & Fair Prices Act, 1919, [1922] 1 A. GC. 191. 

106. -——- Cannot directly repeal provincial 
legislation——Virtual repeal by repugnancy— Adjudi- 
cation by tribunals.|—-The general power of 
legislation conferred upon the Dominion Parlia- 
ment by British North America Act, 1867 (c. 3), 


pra Ain peta eee A ee NE TONE See A Nr Kem EN eterna 


O’BRYAN (1900), 7 Isxch. C. R. 19.— 
CAN. rovisions of th 





f. ~}~—The railway co. was in- 
oorporated in 1896, by the provincial 


legislature, one of the powers given it | the Dominion 

being to build branch lines, & on 

June 18, 1898, by an Aot of the | 8 B.C. R. 415.—CAN. 

come Page toaeemctreg so: objects vere Beene cee er 

declared to be works for tho general | ($56), Q it.15 K. B. 345-—CAN. 
be subject to the legislative authority 


C) 

eld: the co.’s power to acquire land 
for branch lines after 
must be excroised in accordance with | } 
Railway 


388, P. C. 

Annotations :—Apld. A.-G. of Manitoba v. Manitoba Licence 
Holders’ Assocn., [1902) A. C. 73. Consd. Montreal City 
v. Montreal Street Ry., [1912] A. C. 332; Great West 
Saddlery Co. v. R., (1921) 2 A.C. 91. Refd. Canadian 
Pacitic Wine Co. v. Tuley, (1021) 2 A. O. 417. 

107. Dominion legislation on matters not 
enumerated in British North America Act, 18867 
(c. 8), Ss. 91—Must not trench on matters assigned 
to province—Unless affecting whole dominion.|— 
A.-G. FOR ONTARIO v. A.-G. FOR THE DOMINION, 
No. 106, anfe. 

108. Unless affecting safety of whole 
Dominion.]—FortT -FRANcES PuLP & PAPER Co. 


mer cael 





Annotation :—Refd. Re Board of Cominerce Act, 1919, & 'v. MANITOBA FREE PrREss Co., (1923] A. C. 695, 


P.C. 


109. ——— Must be confined to matters of 


_ national ft ie big Bar Pv FOR ONTARIO v. A.-G. 


of the dominion Daemient & to the 


COLUMBIA & WESTERN Rr. Co. (1901), | 
STRONG v McGIBBON 


h. ——.}--CiE HYDRAULIQUE 


FOR THE DomINIon, No. 106, ante. 

110. Repugnancy of provincial statutes—How 
determined.j|—A.-G. FOR ONTARIO v. A.-G. FOR THE 
Dominion, No. 106, ante. * 


FRANCOIS v. OONTINENTAL HeaT & 

Light Co. (1907), Q. R. 16 K. B. 406; 

k. .J— Where a given field of 

egislation is within the competence 

: of both the Parliament of Canada & a 

 pichnroeg legislature, & both have 

| legislated the dominion enactment 

must prevail if the two are in conflict.— 
_ R. vw. THORBURN (1918), 41 O. 

Can. Gas 


39; 29 Crim. . $29: 13 
O. W. N. 173; 39 D. L. R. 800.—CAN. 


lway Act :— 





June 13, 1398, 
Act.— He 


St. 


Part II.—CoLonraL AND Dominion GOVERNMENT. 


ii. Powers of Dominion Legislature. 


111. Election petitions—Provision of mode of 
“etermining—Jurisdiction committed to provincial 
‘xourts.|—The Dominion Controverted Elections 
Act of 1874 (Canadian Statute, 37 Vict. c. 10) does 
10t contravene British North America Act, 1867 
c. 3), 3. 92, sub-sect. 14. The sub-sect. does not 
‘elate to election petitions, while sect. 41 of the 
same Act reserved to the Parliament of Canada the 
sower of creating a jurisdiction to determine them. 
“he Parliament of Canada has power to commit 
uch jurisdiction to existing provincial courts. 

Special leave refused to appeal from two con- 
current judgments of the cts. in Canada affirming 
she competency & validity of the said Act of 
874; it appearing that there was no substantial 
quae requiring to be determined, nor any 
joubt of the soundness of the decisions, nor any 
"eason to apprehend difficulty or disturbance from 
eaving the decisions untouched.—VALIN v. LANG- 
1018 (1879), 5 App. Cas. 115; 49 L. J. P. C. 37; 
‘1 L. T. 662, P. C. 


Annotations :— ipid. Prince v. Gagnon (1882), 8 App. Cas. 
103. Consd. Kennedy v. Purcoll (1888), 59 L. T. 279. 
Refd. Cushing 


v. Dupuy (1880), 42 L. T. 445; Baldwin v. 
O’Brien, (1919] W. N. 182. 

112. Insolvency—Judgment of Court of Appeal 
nade final.|—Cusuine v. Duruy, No. 91, ante. 

See Nos. 131, 173, post. 

118. Intoxicating liquors—Power to regulate 
rade.|—RussE x v. R., No. 101, ante. 

114. Prohibition.|—A.-G. FOR ONTARIO Vv. 
A.-G. FOR THE DOMINION, No. 106, ante. 


Sec No. 90, ante, Nos. 148, 149, yost. 


115. Incorporation of company—Power to carry 
on business within dominion—Company confining 
»xercise Of powers to one province.|—-Canadian 
Act, 37 Vict. c. 103, which created a corpn. with 
x0wer to carry on certain definite kinds of business 
vithin the Dominion, is within the Icgislative 
sompetence of the Dominion Parliament. ‘The 
‘act that the corpn. chose to confine the exercise 
af its powers to one province & to local & pro- 
vincial objects does not affect its status as a corpn., 
or operate to render its original incorporation 
‘egal as ultra vires of the said Parliament.— 
SOLONIAL BUILDING & INVESTMENT ASSOCN. Uv. 
4.-G. OF QUEBEC (188%), 9 App. Cas. 157; 53 
a J. P.C. 27; 40L. T. 789, P. C 





Annotulions :-—Refd. Toronto Corpn. v. Bell Telephone Co. 
of Canada, [1905] A. ©. 52; John Deere Plow Co. rv. 
Wharton, [1916) A. C. 330; Great West Saddlery Co. 
uv. R., (1921) 2 A.C. 91. 


eee Ot RE 


"ART Il. SECT. 3, SUB-SECT. 4.— | 
A. (b) ii. 





ee ee 





0. -—~-, }— 
Co, (1912), 26 
1114, Election petitions—Provision of 
mode of determining—Jurisdiction com- 


mitted to provincial courts.}—OWENS v. 
JUBHING (1875), 20 L. C. J. 86.—CAN. 


111, ——— ———.}—He SoutTu 
JINTARIO ELECTION Case, Re Wrst 
HASTINGS ELECTION CASE, WALBRIDGE 


111 fii. ——.—-—- ——__, ]}_ Re NIAGARA 
ELECTION CASE, PLUMB v. HuGHEs 
1878), 29 C. P. 261; 4 A. R.407,—CAN. 


111 iv. ——- ——- ——.. ]—_-Re Morris 
PROVINCIAL ELEUTION (1907), 7 
W. L. R. 233.—CAN. 


regulate 


regi 
a 





purposes of 


__ L. Insolvency.}—CROMBIE v. Jacks 
AST), 34 U. C. R575; 1 Cart. 685.— 


_m. ——.] — McLeop 
1874), 2 Pug. 248.—CAN 


BR. ~——.}--ALLEN v. HANSON (1890), 
16 Q. L. R. 79; 18 8.0. R. 667,—CAN, 


(Se MCGUIRE | Giga: plat 





| 
| 


Ee COLONIAL INVESTMENT 
W. L. kh, 361.—CAN. 


113 i. saga rp liquors—Power to 
rade.) —~ 
authority alone has power to tax & 
uate the trade of a brewer, which is 
brauch of trade & 
having done so, the Ontario Legislature 
has not the power to restrain it, unless 
in w qualified manner, & for the mere 
olice.—-R. 1. 
(1875), 36 U. J R. 183.—OAN. 


114i. —— Prohibition.}—Ex 
ieee (1898), 34 N. B. R. 577.— 


114ii. ——- ———.}—R. 
(1902), 34 N.S. R. 202,—CAN. 

114 iii. ——_- —-—, | — 
(1918), 41 U. L. R. 39.—CAN. 
oration of company or 


within dominion—Company confining ' 


| corporation——Power to carry 
exercise of powers to one province. |— 
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116. —— Limitation of powers by pro- 
vincial legislature.|—It is not competent to a 
provincial legislature to impose conditions pre- 
cedent to the exercise of powers conferred by the 
Dominion Parliament, upon an undertaking which 
extends beyond the limits of the province, such 
undertakings being under the exclusive jurisdiction 
of the Dominion Parliament.—TORONTO CORPN. 
v. BELL TELEPHONE Co. OF CANADA, [1905] A. C. 
52; 744L. J. P.C. 22; 911. T. 700; 21T. LR. 


ow 9 


45, P. C. 


Annotation :-—Relfd. A.-G. for British Columbia v. Canadian 
Pacific Ry., {1906) A. C. 204. ' 


117. ——.]—The exclusive power 
conferred by British North America Act, 1867 
(c. 3), s. 91, sub-sect. 2,0on the Dominion Parlia- 
ment, of making laws for the regulation of trade 
& commerce, enables that Parliament to prescribe 
to what extent the power of cos., the objects of 
which extend to the entire Dominion, shall be 
exercisable, & what limitations shall be placed on 
those powers; & therefore, a previncial legislature 
has no power under sect. 92, sub-sect. 11, of the 
Act, which. gives power to make laws for the 
incorporation of cos. with provincial objects, to 
pass an Act requiring a Dominion co. to be licensed 
or registered under the Act before it can carry on 
business in the province.—JOHN DEERE PLow 
Co., Lrp. v. WHARTON, [1915] A. ©. 3303; 84 
L. J. P.O. 64; 112 L. T. 183; 31 T. L. R. 35, 
P. C, 


Annotutions :—Consd, Great West Saddlery Co. v. R., [1921] 
2A. C. 91. Retd. A.-G. for Canada v. A.-G. for Al erta, 
{1916] 1 A. C. 688; A.-G. for Ontario v. A.-G. for Canada, 
[1916] L A. C. 598. Moentd. He Board of Commerce Act, 
1919, & Combines & Fair Pricos Act, 1019, (1922) 1 A.C. 

+) e 











See No. 104, ante, Nos. 168, 171, post. 


118. Banking—Validation of warehouse re. 
celpts.|—TENNANT v. UNION BANK OF CANADA, 
No. 99, ante. 

119. Fisherles—Grant of fishing rights.]|—What- 
ever proprietary rights vested in the provinces at 
the date of British North America Act, 1867 (c. 3), 
remained so unless by its express enactment 
transferred to the Dominion. Such transfer is 
not to be presumed from the grant of legislative 
jurisdiction to the Dominion in respect of the 
subject-matter of those proprietary rights. 

With regard to fisheries & fishing rights :— 
Held: (1) sect. 91 did not convey to the Dominion 
any proprietary rights therein, although the 
legislative jurisdiction conferred by the section 





LORANGER v. COLONIAL BUILDING & 
INVESTMENT ASSOON. (1882), 2 Cart, 
275.—CA 


116 ii. —-—~ ———- ———. }+-He GRAND 
JUNCTION Ry. Co. v. PETERBOROUGH 
County (1881), 6 A. R. 339.—CAN, 


Society of teachers--Ultra 
incorporation of a society 


he dominion 


commerce, & 





| 

\ 

l 

j 

p. 

| vires.J)—The 

, a8 & CO. of teachers for the Dominion 
TAYLOR | of Canada is ullra vires of the Partla- 

ment of Canada.——ite CANADA CHRIS- 

TIAN ScHooi1s (BROTHERS OF) (18786), 
H ~—~CAN. 
| 
! 
{ 


Cout. 1. 


118 i. Bunking—Validation of ware- 
house reccipts.}—-The Dominion Act, 
34 Vict. c. 5, 8. 46, which authorises the 
transfer of warehouse receipts to banks 
by direct indorsement, {s within the 

owers assigned to the Dominion Par- 
fament & is valid.—Smr 
CHANTS’ BANK (1881), 8 8. 


e 


p. 


v. WIPPER 


R. v. THORBURN TH v. Men. 
Cc. R, 512.— 


on business 


UIRT 


_——. v. R. (1892 
3. ‘C, BR, 510.—OAN, : : leas 
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Sect. 3.—The legislature: Sub-scct. 4, A. (6) ti.) 


enables it to affect those rights to an unlimited 

extent, short of transferring them to others. 

_ (2) A tax by way of licence as a condition of the 
right to fish is within the powers conferred by 
sub-sects. 4 & 12. 

_(3) The same power is conferred on the Pro- 
vincial Parliament by sect. 92. 

(4) Revised Statutes of Canada, c. 95, s. 4, so 
far as it empowers the grant of exclusive fishing 
rights over provincial property, is ultra vires the 
Dominion. ; 

(5) Revised Statutes of Ontario, c. 24, s. 47, is 
with a specific exception intra vires the province. 

As regards Ontario Act, 1892, the regulations 
therein which control the manner of fishing are 
ultra vires. Wishing regulations & restrictions are 
within the exclusive competence of the Dominion. 

(6) The Judicial Committee will not deal with 
questions affecting the rights of persons not parties 
to the litigation.— A.-G. FOR DOMINION OF CANADAY. 
A.-G. FOR PROVINCES OF ONTARIO, QUEBEC & NOVA 
Scotia, A.-G. FOR PROVINCE OF ONTARIO v. A.-G. 
FOR DOMINION OF CANADA, A.-G. FOR PROVINCES 
OF QUEBEC & Nova Scotia v. A.-G. FOR DOMINION 
OF CANADA, [1898] A. C. 700; 67 L. J. P. C. 90; 
78 L. T. 697, P. C. 

Annotations :—Aa to (1) Refd. Ontario Mining Co. v. Seybold, 
[1903] A, 0. 73; A.-G. tor British Columbia v. A.-Q. for 
Canada, J1914) A. C 153; A.-G. for Canada »v. A.-G. for 
Quebec, !1921} 1 A. C. 413; Brooks-Bidlake & Whittall 
vw. A.-G. for British Columbia, (1923) A. C. 450. As to (2) 
Refd. A.-G. for British Columbia v. A.-G. for Canada, [1914] 
A. ©. 153; A.-G. for Canada v A.-G. for Quebec, [1921] 1 
A. C. 413. 48 to (6) Refd. A.-G. for Ontario ». A.-G for 
Canada (1912), 106 L. T. 916. Generally, Mantd. A.-G. for 
British Columbia v Canadian Pacitie Ry., (1906) A. C. 
204; A.-G. for Canada v. Ritchie Contracting & Supply 
Co., (1919) A. C. 999. 


120. Regulation of tidal rivers.)—Having 
regard to the public right of fishing declared by 
29 Vict. (Can.) c. 11, 8s. 6, & previous enactments 
having force in the Province of Quebec, the govt. 
of that Province has not power to grant the ex- 
clusive right of fishing in the tidal waters, so far 
as navigable, of the rivers, streams, gulfs, bays, 
straits or arms of the sea of the Province & of the 
high sea washing its coasts, nor has the legislature 
of the Province power to authorise the govt. to do 


ee er =, 
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r. Fisheries---Regulation of mode of 
setting nets.}-—Though the charter of 
the City of St. John grants the right 
of fishery in the harbour to the corpn. 
for the benefit of the inhabitants, the 
Dominion Parliament has the right 
under the B. N. A. Act, 1867, 8. 91, 
to reguiato the times & manner of 
sctting nets.—Er p. WILSON (1885), 25 e 
N. B. KR. 209.—-CAN. 


sa -——— Cannot grant right of 
spinal over Highly property. |— 
‘isheries Act, 8. ©. (c. $5). so far 
as it empowered the granting of ex- 
olusive rights of fish over pro- 


vincial property is ultra  vires.— 
Saaealy vo, HaRNisH (1904), 37 N. S. R. 














13.—OAN Co. (1888), 17 A, R. 86.—CAN. 





t. Exclusive right to legislate 
within three-mile limit.)}—The Parlia- 
ment of Canada under British North 
America Act, 1867 ie 3), has exclusive 
urisdiction to legislate with respect to 

sheries within tho three-mile limit 
off the coasts of Canada.—-TuE NortTu 
vw. R. (1906), 37 S. C. R. 385.—CAN. 


Shs A 








1 Aferes < 


6. ——,] — C 
RiORVON (1899), 30 Ss. CG. RJ 619.— 
oa ( ) Cc. BR. 619 


: SER Ta te ee aah . ae 
* GRAN UNK Ry. Co. ‘ 
8S. C. R. 232.—CAN., : ner 


; Limitation of actions.) — 
The Dominion Parliament having b 

a general railway Act, applicable to a 

railway cos. over which the Parliament 
had jurisdiction, limited to six montha 
the time for bringing actions against 
railway oos. for any injury caused by 
reason of the railway :—Held : 
enactment was valid.—MCARTHUR ov. 


{. 
IV ithout consent of Lieutenant-Governor 
—Valid.}—Booru v. Mol 
31 C. P. 183.--CAN, NYRR (2880), 


g. onstruction of 
CANADIAN PACIFI . 
NORTRERN Paciric & MANITOBA Ry. 


r (oa. (1889), A Mo nT 


DEPENDENCIES, 


so. 29 Vict. (Can.) c. 11, s. 3, which empowere 
the Comr. of Crown Lands to issue fishing lease 
must be read with s. 6, which maintains the rig. 
of the public. The power no longer exists in i 
entirety ; so far as it was regulative it passed 
the Dominion under British North America Ac 
1867 (c. 3), 5. 91, head 12. The Dominion power 
regulation must be exercised so as not to depri 
the Province or private persons of proprietar 
rights which they possess.—-A.-G. FOR CANADA 
A.-G. FoR QUEBEC, [1921]1 A.C.413; 90L.J.P.' 
58; 124L. T. 517; 37 T. L. R. 140, P. C. 


Annotation :---Refd. Brooks-Bidlake & Whittall v. A.-G. f 
British Columbia, [1923] A. C. 450. 


121. Railways connecting provinces—Regul: 
tions as to repair, construction & alteration.|—-B 
the true construction of British North Americ 
Act, 1867 (c. 3), 5. 91, sub-sect. 22, & s. 92, sub-sec 
10, the Dominion Parliament has exclusive rig 
to prescribe regulations for the constructior 
repair & alteration of applt. railway; & the prc 
vincial legislature has no power to regulate tt. 
structure of a ditch forming part of its authorise 
works. But the provisions of the municipal coc 
of Quebec which prescribe the cleaning of tl 
ditch & the removal of an obstruction which ha 
caused inundation on neighbouring land, are intr 
vires of the provincial legislature.—CANADIA: 
Paciric Ry. Co. v. NOTRE DAME DE BONSECOUR 
CoRPN., [1899] A. C. 367; 68 L. J. P. C. 54; 8 
L, T. 434, P. C. 
Annotations :—Distd 

lty., [1899] A. C. 626. Re 

v. Canadian Pacifle Ry., (1906) A. C. 204 ; 


Alberta v. A.-G. for Canada, [1915] A. C. 363; 
West Saddlery Co. v. R., [1921] 2 A. C. 91. 


122. Grant of right over provincial fore 
shore.|—British North America Act, 1867 (c. 8 
s. 108, empowers the Dominion Parliament t 
legislate for any land, including foreshore, which ° 
proved to form part of a public harbour. Sects 
91 & 92, read together, empower the Dominion t 
dispose of provincial Crown lands, & therefore c 
a provincial foreshore, for the purposes of resps 
railway which is a trans-continental railway cor 
necting several provinces :—Held: s. 18 (a) c 
resps.’ incorporating Dominion Act (44 Vict. c. 1° 
is not controlled by the Consolidated Railway Ac 


- Madden v. Nelson & Fort Sheppar 
fd. A.-G. for British Columb’ 
A.-G. fe 
Gre. 








Act applies — Company incorporate 
by provincial statute.J—A.-G. FO 
BRITISH COLUMBIA ¥% VANCOUVEL 
VICTORIA, & EASTERN Ry. & NAVIGA 
TION Co. (1901), 9 B. C. R. 338.——-CAD 


MACDONALD 2. 





1. Compensation for injuries— 
Whether Dominion statute intra vires. 
—An Act of the Parliament of Canad 

roviding that no railway co. withi 
its jurisdiction Shall be relieved fror 
liability for “damages for persona 
injury to any employee by reason c 
any notice issued by the co., or by an 
insurance or provident assocn. c 
railway employees is inira vires of sai 





NORTHERN & Pacirio JUNCTION Ry. ra aro "136 ; (igor ri Oa GAN 
: m —— ——. }—CURRAN 
Crossing Crown lands — | Grand TRUNE Ry. Co. (1898), 2. 


A. R. 407.—CAN. 


n. —— “For general advantag 
of Canada.’’}—The declaration by th 
Parliament of Canada that a work ' 
** for the general advantage of Canada’ 
which is required by B. N. A. Act 
ane n | tr ah ra 


in nm 4a 


crossing. } 
Ry. Co. ». 


j 
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‘ss 
‘879, & applies to provincial as well as Dominion 
Crown Lands. Power given thereunder to appro- 
priate the foreshore in question includes a power 
$o obstruct any rights of passage previously exist- 
g across it.—A.-G. FOR BRITISH COLUMBIA v. 
wSANADIAN PaciFic Ry. Co., [1906] A. C. 204; 75 
«iJ. P.C. 88; 94 L. T. 295; 22 T. L. R. 830, 


123. ——— Prohibition of contracting out of 
liability for personal injury to servant—Whether 
civil rights in province affected.]|—GRAND TRUNK 
Ry. oF CANADA wv. A.-G. OF CANADA, No. 102, 
ante. 

124. ——— Apportionment of cost of protective 
works—Level crossing.|—By British North America 
Act, 1867 (c. 3), s. 91, railways extending from one 
province to another are placed exclusively under 
the jurisdiction of the Dominion Parliament. 
Municipal institutions, property, & civil rights in 
& province are placed under the jurisdiction of the 
Parliament of that province. A railway com- 
mittee under Dominion Railway Act, 1888 (c. 29), 
ss. 187, 188, made an order that gates & watchmen 
should be provided by the Canadian Pacific Rail- 
way at certain level crossings in the City of 
‘Toronto, & the cost be borne in certain proportions 
by the co. & by the city :—Held: the above 
sects. under which the order was made were within 
the powers of the Dominion Parliament.—-ToRoNtTo 
CORPN. v. CANADIAN Paciric Ry. Co., [1908] 
A. ©. 543; 771. 3. P. GC. 293 97 I T. 7263 24 
T. L. R. 108, P. C. 

Annotation :-—Apld. Toronto Ry. v. Toronto City, (1920) 

A. C, 426. 


125. —— Regulation of through traffic of pro- 
vincial railway on federal line—Ultra vires.|— Upon 
the true construction of British North America 
Act, 1867 (c. 3), ss. 91, 92, a provincial railway is 
not subject to the jurisdiction of the Board of 
Railway Comrs. of Canada in respect of its through 
traffic with a federal railway ; & Railway Act of 
Canada, 1906 (c. 37), 8. 8, sub-sect. 6, purporting 
to deal with such through traffic, is ultra vires.— 
MONTREAL CiTy v. MONTREAL STREET Hty., [1912] 
A. C. 333; $11. J.P. C. 145; 105 L. T. 9703; 28 
T. L. R. 220, 2. C. 

Sce Nos. 154, 156-158, post. 

126. Aliens—Power to impose extra-territorial 
constraint.]— Dominion statute 60 & 61 Vict. c. 11, 
s. 0, as amended by 1 Edw. 7, c. 13, s. 13, is intra 
vires of the Dominion Parliament. The Crown un- 
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doubtedly possesses the power to expel an alie: 
from the Dominion of Canada, or to deport hir 
to the country whence he entered it. The abov 
Act, assented to by the Crown, delegated tha 
power to the Dominion Govt., which includes . 
authorises them to impose such extra-territoria 
constraint as is necessary to execute the power.— 
A.-G. FOR CANADA v. CAIN, A.-G. FOR CANADA @ 
GILHULA, [1906] A. C, 542; 75 L. J. P. C. 81 
05 L. T. 314; 22 T. L. R. 757, P. C. 


Annotations :—Refd. IR. v. Home Sccretary, Ec p. Chatea 
pes ]1 K. B. 922; Johustone v. Pedlar, [192 


127. Marriage—Validity notwithstanding differ 
ences in religious faith of parties.]|—By British Nort. 
America Act, 1867 (c. 3), 5. ¥1, sub-sect. 26, th 
exclusive legislative authority of the Parliamer 
of Canada includes marriage & divorce; & b 
s. 92, sub-sect. 12, of above Act the legislature i 
each province may exclusively make laws wit 
relation to the solemnisation of marriage in th 
provinces. 

Upon the true construction of these sections 
the jurisdiction of the Dominion Parliament doe 
not cover the whole field of validity of marriage 
for s. 92, sub-sect. 12, operates by way of excer 
tion to the powers conferred as regards marriag 
by s. 91, sub-sect. 26, & enables provincial legisla 
tures to enact conditions as to solemnisation c 
marriage which may affect the validity of th 
contract. 

A bill by which it wus proposed that ever, 
ceremony or form of marriage heretofore or here 
after performed by any person authorised theret 
by the laws of the place where it is performed sha. 
be valid everywhere in Canada notwithstandin 
any differences in the religious faith of the person 
married, & without regard to the religion of th 
celebrant, is ultra vires of the Dominion Parliament 
—Re MARRIAGE LEGISLATION IN CANADA, [10912 
A. C. 880; sub nom. Re KEFERENCE BY GOVERNOR 
GENERAL OF CANADA TO SUPREME CouRT, 8 
L. : PP. C. 237; 107 L. T. 330; 28 T. L. . 680 
P.O. 

Annotation ; - Refd. Great West Saddlery Co. v. R., [192 
2A. C. U1. 


128. Insurance—-Provision for governmer 
licence-—-Whether ‘‘ regulation of trade & com 
merce.’’}——A.-G. FOR CANADA. A.-G. FOR ALBERT/ 
No. 105, ante. 

See No. 145, post. 





ete A RETR tee ae pe ene: —— 


QUEBEC Ry. Co. v. JONES, [1921} 3 
W. W. KR. 327; 62:5. C. it. 92.—CAN. 


o. Alicns-——Coal Mines Regulation 
Act, 1903.J—Sect, 82, r. 34, of the 
above Act, which prohibits Chinamen 
frum employment, below ground & 
also in certain other positions in & 
around coal mines, is in that respect 
ultra vires.—Re COAL MINES REGULA- 
CAN. 


p. -~——}-—In all matters directly 
concerning aliens & naturalised persons 
-esident in Canada the Dominion Parliia- 
ment has, by virtue of B. N. A. Act, 
1867,8. 91 (25), exclusive jurisdiction._— 
Re JAPANESE TREATY AcT, 1913 (1920), 
3 W. W. R. 937.—CAN. 


q. Alarriage—d divorce.}—Marriage 
Act, RK. 8. QO.. 1914 (c. 148), pro- 
yidiny that the Supreme Court of 


Act, 1867, s. 1, ‘* marriage & divorce ”’ 
are put within the exclusive eye 
powers of the Canadian Parliament, 
with the iad tena ‘* of the solemulsa- 
tion of marriage in the Proviuce,”’ 
which is placed under the exclusive 
power of the legislatures of the pro- 
vince.—PEPPIATT 0. PEPPIATT (1915), 
34 O. L. R. 121.—CAN. 


Yr. .]—R. v. BRIERLY (1887), 
14 O. It. 525.—CAN. 


s. Bigamy.)—-Criminal Code, 1892, 
88. 275, 276, respecting the offence of 








| bigamy, are intra vires of the Parlia- 


ment of Canada.-—He BIGAMY SECTIONS 


| OF CopDE (1897), 27 8. Cc. R. 461.— 
CAN. 


4 


t. Insurance — Whether regulation 
of ** trade & commerce.’’}—The puwer 
to legislate upon the subject of insur- 


ance is not vested in the Nominion 


UU, ———- ——-~. J — PARSONS Vv. CITIZEN 
eal Co., (1880) 7 App. Cus. 96.— 


y. —— Dominion liusurance Ae 
1910, s. 4.J)—FARMERS’ MUTUAL Har 
INSURANCE. ASSOON, OF IOWA 0, WHIT 


a. —— Distribution of assets c 
insolvent company.)—Canadlan polic 
holders petitioned for distribution c¢ 
the deposit made by the co., a forelg. 
ceed vo with the minister of financ 
under 31 Vict. c. 48 (D), & 34 Vic 
ec. 9 (D), the co. being insolvent :— 
Hield: they wero entitled to the relie 
asked, & the above Acts are not ultr 
vires of the Dominion Parliament.— 
Re Briton MEDICAL & GENERAL LIF. 
Arte Lrp. (1886), 12 O. RR. 441.— 


b, ——.1—R. 9. Horne (1900), 


434 


DEPENDENCIES. 


Sect. 3.—The legislature: Sub-sect. 4, A. (b) i. 


& 411.) 
129. Pilotage—Dominion 


roperty & civil rights in province.]|—The Dominion 
Ke islature has power under British North America 
Act, 1867 (c. 3), 8. 91, head 10, to enact laws which 


law trenching 


on 


relate to pilotage, although they trench upon 


roperty & civil rights in a 
ILOTS’ CORPN. (QUEBEC), [ 


L. J. P. C. 241; 124 L. T. 166; 15 Asp. M. L. C. 


105, P. C. 


130. Control of paper supply & prices— Dominion 
law trenching on property & civil rights in province.] | 
—Fort FRANCES Putp & PAPER Co., Lrp. v. 
MANITOBA FREE Press Co., Lrp., No. 108, ante. , 


| 
| 
| 

rovince.—PAQUET 2. | PE 
i920} A. C. 1029; 89 | by the British North America Act, 1867 (c. 


Matter of local or private nature.|—-33 Vict. c. 
of the Provincial Legislature of Quebec, wh 
purported to relieve by legislation the ap. 
society, appearing on the face of the Act to hi 
been in a state of extreme financial embarrassme 


| is within the legislative capacity of that legislatv 


The Act related expressly to ‘“‘ a matter merely 
a local or private nature in the province,’’ wh’ 


s. 92, is assigned to the exclusive competency 


| the provincial legislature ; & does not fall wit. 


the category of bkpcy. & insolvency, or any ot. 


' class of subjects by sect. 91 of the last-mentior 


Act reserved for the exclusive legislative author 
of the Parliament of Canada.—L’ UNION 
JACQUES DE MONTREAL ¥v. BRLISLE (1874), L. 


.6P.0.31; 31. T. 111; 22 W. Rf. 933, P. C. 


iii, Powers of Provincial Legislature. 


131. Insolvency—Rellef of benefit society— | 


eres er ee SEE meet SES 


taxation—Upon income of  nerson 
within territorial jurisdiction.]-—H. v. 
CARON (1921), 68 D. L. R. 183.—CAN. 


e. Mzxclusive power to make criminal 
laws,.j-—'The power of making criminal 
laws is vested in the Dominion Pariia- 
ment.—A.-G. v. NIAGARA FaLis INTER- 
NATIONAL Brivus Co. (1873), 20 Gr. 


f. .}—Re BOUCHER (1865), Cass. 
Dig. 325.—CAN. 


g. ——.J—R. v. Brapsmaw (1875), 
38 UU. C. RR. 564.—CAN. 

h, ———.]}—WARD v. HEED (1882), 22 
N. B. ht. 279.—CAN. 


k, ———.]—He WETHERELL Vv. JONES 
(1884), 4 Q. Il. 713.—CAN. 


1 ——.}—R. v. Rie, (1885), 1 Torr. 
L. lt. 23.—CAN. 


m, J— Though the organisa- 
tion of ots. of criminal jurisdiction is 
within the exclusive powers of the 
legislature, the Parliament of Canada 
ney, imposc upon existing cts. or 
individuals the duty of administering 
the criminal law, & their action to that. 
end need not be supplemented by 

rovincial legislution.—Jie  VANOINI 
4904), $4 S. C. RK. 621.—CAN. 


n, ——.]— Tho administration of 
justico in cach province having been 
assigned exclusively to it the power of 
Parliamont in regard to the same is 

ited to croating a ct. of appeal 
& ots. for the adninistration of the 
laws of Canada.—He REFERENCE BY 
GOVERNOR-GENERAL I CoUNCIL 
(1910), 43 8. C. R. 536; (1912) A.C. 
571.—CAN 








0. ———.]—— R. ve. JONES (1911), 16 
W. L. R. 429 H 16 B, ©. kK. 117.—CAN, 


p. Sunday observance.]—Pro- 
visions in the interost of public morals 
for tho observance of Sunday as 

ed from ations as to 
the days & hours of carrying on trade 
in various commodities, form a branch 
of criminal law, & as such can be made 
only by the Parliament of Canada, & 
not by a provincial eee v. 
Lr 1914), 28 W. L. R. 46.— 





a. aan oe J ——~ Re SUNDAY Laws 
(19 5), 35 8. Cc. h. 381.-——-CAN. 


xr. Power to tegislate for handling 
& marketing of grain.}—NORTH WEST 
GRAIN DEALERS ASSOCN. 0. HYNDMAN, 
UNrredD GRAIN GROWERS, LTD. v., 
Aynn':w (1991) 8 W W, R 441,— 


em ie eer ee, ee keene) cme Seige eee mee a eee ag ep en ene a ee cee ee apiece 


et ee eee 


a naa apo aences | (ew A, Jae 


Annotations :—Ap rvd. Dow v. Black (1875), L. R. 6 P 
272. Mentd. Citizens Insce. of Canada v. Parsons, Qu 
Insce. v. Parsons (1881), 7 App. Cas. 96. 


Pe ee ed ee. 


commission or receive or solicit con- 
Ssignments of grain on commission, in 
tho Western Inspection Division, with- 
out first obtaining a liconce from the 
Board of Grain Comrs., is ultra vires of 
the Dominion Parliament.—R. 
MANITOBA GRAIN Co., Lrp., [1922] 
W. W. HR. 560.—CAN, 


t. Examination of witnesses.)—Ex p. 
SMITH (1872), 2 Cart. 330.—CAN. 


w. Power to legislate for Indian 
lands.J—‘‘ Lands reserved for the 
Indians,’”’ which by LB. N. A. Act, 1867 
(c. 3), & O91 (24), are placed under the 
oxclusive logislativo jurisdiction of the 
Parliament of Canuda, are those 
Indian lands only which have not 
beon surrendcred by the Indians, & 
have been reserved for thelr use, & do 
not include lands to which the Indian 
title has been extinguished.—CHURCH 
ae (1878), 5 &. C. R. 239 


1 
ere 
o 





a. .}—R. v. ONTARIO & MINNK- 
COTA POWER Ov., LTn. (1920), 20 Exch. 
C. R. 279.—CAN. 


b. Patents.J—Patent Act, 35 Vict. 
c. 26, 8s. 24, is not ultra vires the 
Dominion Parliament.—AITOHESON v. 
MANN (1883), 9 P. lt. 473.—CAN. 


6. ——~-~.]—Re BELL TELEPHONE Co. 
& TELEPHONE MANUFACTURING Co. 
& MINISTER OF AGRICULTURE (1885), 
7 O. R. 605.—CAN. 


d. Abdication of sovereignty — It 
would be unconstitutiona or tho 
Parliament of Canada to pass an 
Aot rendering Canadian subjects & 
Canadian corpns. subject to such laws 
as might be passed by the Congress of 
the United States, in fact an abdication 
of sovervignty inconsistent with the 
relations of 
which it formsa part.— INTERNATIONAL 
BRIDGE Co, v. CANADA SOUTHERN Ry. 
Co. (1880), 28 Gr. 114.—CAN. 


aa. Negligence.}—The legielation of 
the Dominion Parliament forbidding 
dofta. contracting against liability for 
their own negligence ts ulira vires.— 
VoGEL v. GRAN 
(1886), 10 A. R. 


bb. Dominion Winding-u 


162.—CAN. 
Act.}— 


D TRUNK Ry. Co.. 


Vv. 
3. CAN 


| 


nada to the Empire of : 


p 
Winding-up Act, 45 Vict. o. 23 (D), is | 


intra rires the Dominion Parliament, 
& is in the nature of an insolvency 
law, & applies to all corporate bodies 
of the nature mentioned in it all over 
the Dominion, & a co. in this, though 
incorporated under a provincial charter, 
is subject to ita nrovisions. — SHOOL- 


' ultra vires of the 
' ——MCKINNON Ut. 


to enact that all actions & suits 

civil nature, at common law or equ 
in which the Crown in right of 
Dominion, is pltf. or petitioner, ma: 
brought in the exc panee ct.—k 
WELL v. R. (1894), 22 S. C. R. 55 


dd. Power to constitute Court of Ax 
——Not restricted to the administra 
of the laws of Canada.)—The pct 
of the Parliament of nada wu 
B.:-N. A. Act, 1867, 8. 101, resry 
ing a goneral Ct. of Appeal 
Canada is not restricted to the cs 
lishment of a ct. for the administra 
of laws of Canada, & there is 
stitutional authority to enact 54 & 
Vict. c. 25, 8. 3, authorising apy 
from the Superior Ct. sitting in rev 
in the Province of Quebec.—SrT. J. 
BAPTISTE DK MONTREAL ASSOCN 


ee. Power over foreignera—Naviga 
Canadian waters.j—Re THr AUR 
(1860), 10 L. C. R. 445.—CAN, 


ff. The War Measures Act, 19. 
Extent & validity of authorisation 
STARR v. BANNER COAL Co., L 
CHICK v. ALBERTA COAL MINING 
LTp., [1919] 3 W. W. R. 259.—CA 


sg. —— ——.)—Re GReEy, [1- 
3 WwW. Ww. R. Ill H 42 D. L. R. 1.—cC 


PART II. SECT. 3, SUB-SECT. . 
A. (b) iii. 


hh. Jnsolvency—No powers of l 
lation.]—Local legislatures havo 
jurisdiction in matters of bkpc 

insolvency.—He IRON Y | 
MANUFACTURING Co., TURNER’S C 


(1889), 19 O. R. 113.—CAN. 


; ——.}—Insolvency b 
one of the subjects upon which 
exclusive rfht to legislate is veste 
the Parliament of Canada, the Leg 
ture of New Brunswick nor 
to anes an Act relating thereto, s 
tht. N. A. Act came into force.—lI 
CHANDLER (1869), 1 Han. 548.—C 


Nl. -J—So much of Pr 
Edward Island Insolvent Debtors . 
1879, as empowers @ judge to discon 
an insolvent debtor from custod 
rovincial legislat 
CDOUGALL (190° 
E. L. R. 573.—CAN. 


mm, -———— —— Punishmeni of fr 


on crediiorse.} -—- Assignments 
R. 8. M., 1913 (o. 12), 8. 52, ip & 
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182. ——— Voluntary assignment by insolvents— 
Ancillary to bankruptcy legislation.|—-The pro- 
visions of sect. 9 of the revised Statutes of Ontario, 
c. 124, which relate to assignments purely volun- 
tary, & postpone thereto judgments & executions 
not completely executed by payment, are merely 
ancillary to bkpcy. law, & as such are within the 
competence of the provincial legislature so long 
as they do not conflict with any existing bkpcy. 
legislation of the Dominion Parliament.—A.-G. OF 
ONTARIO v. A.-G. FOR DOMINION OF CANADA, 
[1894] A. C. 189; 68 L. J. P.C. 59; 70 L. T. 538; 
10 T. L. R. 305; 6 R. 409, P. C. 


Annotation = Onned: Grand Trunk Ry. of Canada v. A.-G. 
of Canada, (1907) A. C, 65. 


See No. 91, ante. 


133. Taxation—For construction of 


railway - 


extending beyond province.|—The Act of the — 


provincial Legislature of New Brunswick (33 Vict. 
c. 17), intituled ‘‘ An Act to authorise the issuing 


of debentures on the credit of the lower district of © 
'¢. 22, which imposes direct taxes on certain com 
mercial corpns. carrying on business in the pro 


the parish of St. Stephen, in the county of Char- 
lotte,’”’ which empowered the majority of the in- 
habitants of that parish to raise by local taxation 
a subsidy, designed to promote the construction 
of a railway extending beyond the limits of the 


province, but already authorised by statute, is | 


within the legislative capacity of that ace aaah 


Dow v. Buack (1875), I. R. 6 P. 272; 44 
oa P. C. 52; 32 L. T. 274; 23 W. ht. "687, 
134, ——— Insurance policies & receipts for 


renewals—Licence Act equivalent to Stamp Act— 
Whether direct taxation.]—The clauses of the 
Quebec Act, 39 Vict. c. 7, which impose a tax upon 
certain policies of assurance & certain receipts or 
renewals, are not authorised by the Lritish North 
America Act, 1867 (c. 3), s. 92, sub-ss. 2, 9. A 
Licence Act by which a licencee is compelled 
neither to take out nor to pay for a licence, but 
which merely provides that the price of a licence 
shall consist of an adhesive stamp, to be paid in 
respect of each transaction, not by the licencee 
but by the person who deals with him, is virtually 
a Stamp Act & not a Licence Act. The im- 


Se emanate en eer A TT TEES TTS aT lene 


43 


position of a stamp duty on policies, renewals, * 
receipts, with provisions for avoiding the Poucy 
renewal, or receipt in a ct. of law, if the stam 
not affixed, is not warranted by the terms o = 
Act which authorises the imposition of direc 
taxation.—A.-G. FOR QUEBEC v. QUEEN INSURANC. 
Co. (1878), 3 App. Cas. 1090; 38 L. T. 897. P. C. 
Annotation :-—Consd. Bank of Toronto v. Lambe (1887), 1_ 

App. Cas, 575. 

135. Duty on exhibits filed in court.|— 
Quebec Act, 1880 (c. 9), which ceed a duty o. 
ten cents upon every exhibit filed in ct. in an, 
action depending therein, is ultra vires the pro: 
vincial legislature.—A.-G. FOR QUEBEC v. REET 
(1884), 10 App. Cas. 141; 541. J. P. OC. 12; 5 
L. T. 383 ; 33 W. R. 618, P. O. 

Annotations :—Consad. Cotton v. R., (1914) A. O.176. Rek 


Bank of Toronto ». Lambo (1887), 12 App. Cas. 675 
Burland v. h., Alleyn v. Batho, (1922) 1 A. O. 215. 


186. Direct taxation of commercial under 
takings in province—Banks.|-—Quebec Act, 45 Vict 








vince, is intra vires the provincial legislature. 4 
tax imposed upon banks which carry on busines 
within the province varying in amount with th 
paid-up capital & with the number of its offices i 
direct taxation within British North America Act 
1867 (c. 3), clause 2, sect. 92. Similarly wit. 
regard to insurance cos. taxed in a sum specificc 
by the Act.—BANK OF TORONTO v. LAMBH (1887, 
12 Ap yp. Oas. 575 3 56 L. J. Pp; C. 87 ; 57 L. T. 877 
37T. L. R. 742, P. C. 
Sanctakions -—Folld. Browers 
Ontario v. A.-G. for Ontari cr 
Cotton ». I., [1914] A. C. 
Co. v. Wharton, 11915] A. a 30; Workmen’s omen 
tion Board v, Canadian Pacitic Ry., (1920) A. GC. 184 
Great Wost Sadulery Co. v. It., [1920] 2A.C. 91; Burlan 
v. R., Alleyn v. Barthe, [1922] 1 A. C. 215. 


137. —-— Insurance companies.|——-BAN 
OF TORONTO v. LAMBRF, No. 136, anie. 

138. —_— -——- Imposition of licence on brewer 
& distillers.)—Tho Liquor Licence Act (Revise 
Statutes of Ontario, c. 194), s. 51 (2), which re 
quires every brewer & distiller to obtain a licenc 


& Multsters’ Assocn. ¢ 
(1897) A. CG. 231. Gons 
6. Refd. John Doere Plo 











Soe 8. 
2W. W. KR. 541 





Jor ‘debt—Party not subject to Dominion 
Insolvent Act, 1869.}—An Act of the 
legislature of New Brunewick, abolish- 
ing percent for debt, is not ultra 
vires as respects a pare not shown to 
be a trader or subject to Dominion 
Insolvent Act, 1869.—ARMSTRONG v. 
McCuroHIN (1874), 2 Pug. 381.—-CAN. 


Bills of Sale.}—Bills of Sale 

Act is not beyond the Dorn a of ats 
lature under 

dealing with matters 

relating to inso va is 7 (il —dte DEVEBER 

(1882), 21 N. B. CAN. 


t.— Se ey i (PETIT- 
copiao0 LUMBER Co. ASSIGNEE a 
Vroom, N. B. Dig. 315 (43).—C 





w. —— Voluntary ea eee 
tnsolvents. }~-49 Viet. c. 45 (Man, i" 
enacted that ponrenencee 


shoald be fraudulent against credi 


rovided for volun as | 
prc tary scignments | 


417.—Re CHUROHILL, [1919] | 
-—CAN. 


Act abolishing imprisonment | 


ence over his other creditors, or which 
has such effect, shall as against them 
be utterly void ‘ns :-—Held: the statute 
wus intra vires of the legislature. —_ 


STEPHENS ¥v. phar lepers Saye 6 
eH L. KK. 496; 198. — 


a. Tazxalion— Direct — Power to im- 
pose.|— Pitfs. sued defts. for tho 
portion of fees received by deft. ax 
registrar, to which they were entitled 
under it. $.0., 1877, c. 111,88. 98 tol103: 

eld: ifa tax at all, it was clearly 
| 


r: a dicect tax, & intra virea. iF ey Ceara 
COUNTY v. PONTON (1881), 5 A. H. 
643.—CAN. 


—ese 





b. ——,] — Assessment 
Act (C. 8. B. C., 1888, Cc. 111, w. 3), im- 
poses & provincial revenue tax upon 
all personal property perce by, ‘the 

interpretati ** mtges.’ 
Held; the tax was direct & intra 
vires of the provincial | ture. —Ke | 
acpi aera oom BECURITIKS | 


ASSESSMENT ACT | 
sect 4 3 ro R. x. CAN. 





: Hd page Ft benefit of ee x, re ——J—R Munici- 
a he assign sh ve e Rural 
excluaive right to sue for the rescission ality Plerrhal eee k.), = tans. Pcapases 


a nosition of fees by la 
orca: Wheth Eee direct.J-—-Tho Impoue 
tion of fees by law stamps is wu 
doubtedly an indirect tax. Und 
B.N. A. Act, 1867, a. 92 (2), the pr 
vincial legislature as not the pow 
to impose such tax in order to raise 
revenue for gencral purposes of th 
province.—DULMAGK ¥v. JOUGL. 
(1886), 3 Man. 1.1%. 562; revad. 4 Mar 
L. ht. 495.—CAN. 


——, ] WFOR. 

v. DUErELD. (1888), 5 Man. rh ath 12. 
—CAN. | 
f. ——— Direct luxation of commerct 


undertakings in province — Ferries.) 
By 38 Vict. c. 52, 6. 1 (3) (Q), Montre 
is authorised to impose an annual t 
on ‘‘ ferrymen or Peli yates ferries. 
Under the Crates i paste of ons aire ie 
iad der of Montre 
imposing an annual tax reve 9200 on th 
proprietor or propiieors of each 
over Ape rg erry conveying t 
| Sys real for hiro travellers from an 
not more than nine miles dista 
rom tho same, & obtained fro 
the recorder’s ct. for the city of Mo 
trea] a warrant of distress to le 
upon applt. co. the tax of eee f 
each steamboat employed by th 
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Sect. 3.—The legislature: Sub-sect. 4, A. (b) 2.) 


thereunder to sell wholesale within the province, 
is intra vires the provincial legislature.—BREWERS 
& MALTSTERS’ ASSOCN. OF ONTARIO v. A.-G. FOR 
ONTARIO, [1897] A. C. 231; 66 L. J. P. C. 84; 
76 L. T. 61; 18 T. L. R. 197, P. C. 

Annotations :—Refd. Cotton v. R., 1914) A. C. 176; Great 


West Saddlery Co. v. R.. [1921] 2 A. C. 91; Burland v. R., 
Alleyn v. Barthe, [1922] 1 A. C. 215. 


139. Property outside province.|—It is 
ulira vires the Legislature of Ontario to tax 
property not within the province.—WoOoDRUFF v. 
A.-G. FOR ONTARIO, [1908] A. C. 508; sub nom. 
WOODRUFF v. A.-G. FOR ONTARIO, A.-G. FOR 
ONTARIO v. WoopDRUFF, 78 L. J. P. C. 10; 99 
L. T. 750; 247. L. R. 912, P. C. 


Annotation :—-Dbtd. Cotton v. R., [1914] A. C. 176. 


140. ——— Succession duty—Property within 
province devolving under law of another domicil.]— 
A colonial legislature may impose as succession dut 
on property within the province, though Sich 
property devolves under the law of another 
domicil.— ht. v. Lovirr, [1912] A. C. 212; 81 
aS J.P. C. 140; 105 L. T. 650; 28 T. L. R. 41, 

Cy 
Annotations :—Distd. “oyal Bank of Canada ». hae et 3) 


A. C. 233. Dbtd. Cutton v. R., (1914) A. C. 176. entd. 
Velazquez v. 1. KR. Comrs., (1914) 2 K. B. 404. 


141. Whether direct taxation.|—-The 
taxation imposed by the Quebec Succession Duties 
Act, 1906, is not ‘‘ direct taxation ” within the 
meaning of the British North America Act, 1867 
(c. 3), 8. 92, & is consequently ultra vires the 
legislature of the province.—CoTron v. R., [1914] 
A.C. 176; 831. J. PP. C. 105; 110 L. T. 276; 
sub nom. CoTTON v. R., R. v. Cotrron, 30 T. L. R. 
N,P.c. 

Annotation :-~-Folld. Burland v. R., Alloyn v. Barthe, (1922) 

1A. C. 215. 











142.-——- —— ——.|—Quebec Succession 
Duty Act (G6 dw. 7, c. 11), as amended by 7 Edw. 7, 
c. 14, which imposes succession duty in respect of 
property outside the Province upon the death of 
the owner domiciled within it, 1s ultra vires the 


DEPENDENCIES. 


legislative power of the Province under Br 
North America Act, 1867 (c. 3), 5. 92 (2), since 
duty imposed is not ‘‘ direct taxation”’ ha 
regard to the provisions for its collectic 
BURLAND v. R., ALLEYN v. BARTHE, [192 
A, ©. 215; 91L. 3. P.C. 813; 126 L. T. 584; 
nom. BURLAND v., R., SHARPEL v. BARTHE 
T. L. R. 131, P. C. 

143. ——— Crown lands—Taxation of tena 
interest.|—By the British North America 
1867 (c. 3), s. 125,‘‘ No lands or property belor 
to Canada or any province shall be liable to t 
tion,’’ therefore the provincial authorities hav 
power to tax Crown lands, but they have pc 
to impose a tax on the interest of a tenan 
Crown lands in the lands held by him, exclu 
any interest which still remains in the Crow 
SMITH v. VERMILLION HiLtts RURAL Cov? 
[1916] 2 A. C. 569; 86L. J.P. C. 386; 1151 
464; 32 T. L. R. 684, P. C. 

Annotation :—-Consd. Montreal City v. A.-G. for Car 

([1923] A. C. 136, 

144, ——— |—The statutory cha 
of the City of Montreal, as enacted by the Lec 
lature of Quebec, provides, in effect, that per: 
occupying, for commercial or industrial purpc 
lands belonging to the Crown shall be subjec’ 
the ordinary municipal taxes. The Domir 
Govt., in a suit brought at Montreal by the C 
to recover such taxes, contended that as t 
enactment conflicted with British North Ame: 
Act, 1867 (c. 3), 8s. 125, it was ulira vires. 
Recorder of Montreal held that deft. was liable 
pay the taxes in question. The Ct. of K. B. 
Quebec (Appeal Side) reversed that decisior 
declared that the City’s charter was without ef 
to empower the City to impose these taxes :—-He 
the judgment of the Ct. of K. B. would be set as 
& the Recorder’s decision restored.—MONTR. 
Ciry v. A.-G. For CANADA, [1923] A. C. 136; 
LJ. P. 0.10; 128 L. T. 295; 39 T. L. 
Pi. 

145. Insurance — Regulation of fire insura. 
policies—Whether affecting ‘* civil rights.’’|—" 
British North America Act, 1867 (c. 3), 8s. 91, 5 
vides that the Dominion legislature may 











Succession duty—Ww hether 





141i. —— ; pele Pp. BURKE (1897), 34 | on interprovincial trade, or as 
direct taxation.)}—That portion of the . B. R. 200.—CAN. travening the power of the Domi 
Succession Dutios Ordinance relating to reguiate trade & commerce, as 
ji. —— —— ——..)—-British North | Act binds all persons whether resic 


vince, being a direct taxation is tritra 
vires of the Alberta legislature.— lhe 
Cust (1915), 30 W. L. R. 671; reved. 
8 Alta L. I. 308.—CAN. 


America Act, 
(2), 


1867 
Kiving a provincial legislature 
exclusive powers of legislation 
respect to * direct taxation within the 


in the province or not, & ail 
whether provincial or federal, & € 
not attempt to prohibit any onc 


any co. from carrying on business, 


(c. 3), 38. 


in 


141 ii, J—By ‘ Suc- 
cossion Duties Act’? of British 
Columbia (gs. 5), on the doath of any 
person his property in the provinco 
*& any interest therein or income 
therefrom passing by will or intestacy * 
is subject to succession duty whether 
such person was domiciled in the 

rovince or elsewhere at the time of 

is death :—Held: the imposition of 
the duty, if taxation, was ‘“ direct 
taxation within the province,” & 
within the competence of the legisla- 
ture of British Columbia.—Boyp v. 
A.-G@. YOR BRITISH CoLUMBIA & A.-G, 


.. Salary of Dominion oficial 
—Whether Uadle.}—Tho imposition of 
a tax upon the income of a Dominion 
official is ultra virea of the provincia) 
legislature.—hi. v, BOWELL (1896), 4 














to property situated within the pro- 


province,” ctc., is not in conflict with 
sect. ¥1, sub-sect. 8, which provider 
that Parliament shail have exclusive 
logislative authority over ‘‘ the fixing 
of & providing for the salaries & allow- 
ances Of civil & other officer of the 
govt. of Canada. Therefore :—Held : 
a civil or other officer of the govt. of 
Canada may be lawfully taxed in 
respect to his income as such by the 
municipality in which he resides.— 
ABBOTT v. St. JOHN CiTy (1908), 40 
8S. Cc. lh. 597.—CAN. 


k. _Imposition of licence tax 
on non-resident traders.)—The imposi- 
tion of a licence tax on non-resident 
traders is within the powers relegated 
te | a a control by S. N. A. as 
(1892), 2 B.C. R. 271.—CAN. 


1 ———— Stee Th. 





“of re nant. 


ro | 
| 


simply imposes u general licence 
for the purpose of raising a revenu 
i. wv. HowarrH (1920), 2 W. W. 
1003; 53 D. L. R. 329.—CAN. 


m. Dominion lands— Tv 
tion of tetant’s intcrest.}—Taxat 
under Alberta Kural Municipality . 
of the occupier of lands under gra. 
leases or licences from the Ministe 
the Interior, is not in contraven 
of B. N. A. Act, 1867, 8. 125.—Manrc 
©. HARDWICK (1916), $4 W. L. KR. 8 
10 W. W. KR. 1226.—CAN. 





n. For provincial purpos 
—~The authorisation of a nt to 
Mercantile Sailors’ Kelief Kund is 
ulilra virea of the prov inges eet 





ag being contrary to ° re e dt 
1867, s. 92 (2or7). Such expendit 
is in the intereats of the province 


ig t + lavied for provincie! nnrnoses 


Part IJ.—CoLONIAL AND DoMINION GOVERNMENT. 


clusively make laws in respect to “ the regulation 
of trade & commerce.’”’ Sect. 92 provides that the 
provincial Icgislature may exclusively make laws 
in relation to “‘ property & civil rights ” :—Held ; 
an Act of a provincial legislature dealing with 
fire insurance contracts was not a matter relating 
to ‘‘ trade or commerce,” but was a matter affect- 
ing ‘‘ civil rights,’’ & was within the power of a 
provincial legislature.—CITIzENsS INSURANCE Co. 
OF CANADA v. PARSONS, QUEEN INSURANCE Co. v. 
Parsons (1881), 7 App. Cas. 96; 51 L. J.P. C. 
11; 45 L. T. 721, P. C. 
Annotations :-—Consd. Bank of Toronto v. Lambe (1887), 
p. Cas. 675; John Deere Plow Co. v. Wharton, 
A. C. 330, Refd. Dobie v. Temporalitics Board 
(1882), 7 App. Cas. 136; Hodge v. R. (1883), 9 App. Car, 
17; A.-G@ for Ontario v. A.-G. for the Dominion, (1896) 
A.C. 348 ; Great West Saddlery Co. v. R., [1921] 2 A. C. 91. 
Mentd. Russel] v. I. (1882), 7 App. Cas, 829; Colonial 
Building & Investment Assocn. v. A.-G. of Quebec (1883), 
9 App. Cas. 157; A.-G. for Manitoba «. Manitoba Licence 


Holders’ Assocn. (1901), 71 I. J. 
Depositories & Life & Health Assce. Assocn. (1907), 76 


k. B. 865. 
Sce No. 105, ante. 


146. Intoxicating liquors— Local regulation— 
Authority conferred on licensing board.|—Hopar 
v. R., No. 90, ante. 

147, Local option — Whether operation in 
districts adopting local option clauses of dominion 
Act.]—A.-G. For OnTARIO v. A.-G. FOR TIE 
Dominion, No. 106, ante. 





ee hom ee ee we ee eee - —- ~- 


Pr. Cc. 283; Re Coleman’s | 


| 
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148, ——— Prohibition.|—-The Manitoba Liquor 
Act, 1900 (c. 22), for the si grr of the liquor 
traffic in that province is within the powers of the 
pounce legislature.—-A.-G. OF MANITOBA v. 

ANITOBA LicENCE HOLDERS’ Assocn., [{1902] 
A.C. 73; 71L. J. P. CO. 28; 85 L. T. 591; 650 
W. R. 4313 18 T. L. BR. 94, P. C. 

Annotations :—Refd. Canadian Pacific Wine Co. ». Tuley, 
(192112 A.C. 417; Great West Saddlery Co. v. R., [1921- 
2A. C. 91, 

149. ——- ———.]—-The British Columbia Pro- 
hibition Act, 1916 (c. 49, B. O.), & amending Acts, 
consolidated for convenience in 1920, prohibited 
within the Province the keeping for sale or sale of 
“liquor’’ as therein defined. Penalties were 
thereby imposed which were to be recovered or 
enforced under the Summary Convictions Act, 
1915 (c. 59, B. C.). 

Applts. had in their warehouse on July 15, 1920, 
a large stock of liquor. On a previous date a 
police officer had gone to the warehouse & pur- 
chased liquor, giving in payment marked money. 
On the date above named resp. police officers 
entered tho warehouse & seized & removed the 
whole stock of liquor, together with books & papers 
& the marked money. A magistrate subsequently 
convicted applts. under the Summary Conviction 
Act, 1915, of an offence under the Prohibition Act, 
finding that the whole stock of liquor in the ware- 
house was unlawfully kept thero:—Held: the 


——e ee 8 7 


ment by virtue of its power to pass 
Jaws for the regulation of trade & 
commerce, but belongs to the local 
legislature.--Unnicn ov. | NATIONAL 
INSURANCE Co, (1877), 42 U. OG. R. 141. 
-—-CAN 


: }~—38 Vict. c. 65 (D), to 
aniend the law relating to fire in- 
Surances, is not ulfra vires, so far as 
it affects cos. incorporated by Acts 
of the Legislature of Canada.-—BIL- 
LINGTON ¥@ PROVINCIAL INSURANCE Co. 
ean 24 Gr. 209; 38. C. RR. 182.-~ 





q. —-—--.J --PARSONS tv. QUEEN JInx- 
BSURANCE Co. (1880), 4 A. R. 103; 
revad. (1880), 7 App. Cas. 96.---CAN. 


146 1. Intozicating liquors — Local 
regulation.) — Provincial legislatures 
inuy make reasonable regulations for 
the preservation of good order in the 
municipalities under their control, & 
may, for this purpose, restrict the sale 
of spirituous liquors.---BLOUIN — ¥v, 
QUEBEC CORPN. (1881), 7 Q. L. 1. 18; 
2 Cart. 368.—CAN. 


146 ii 








.-}—Although the 


given to it, to regulate trade & commerce 
alone has the power to prohibit. the 
trade in intoxicating liquors, yet the 
provincial legislatures, under the power 
given to them, may for the preservation 
of good order, in the municipalities 
which they are en:powered to establish, 
& which are under their control, make 
reasonable police regulations, although 
such regulations may, to some extent 
interfere with the sale of spirituous 
liquors.— POULIN v. QUEBEC CORPN. 
(1881), 7 Q. L. R. 337.—CAN. 


146 iii. ——-~-.}~—Provincial legis - 
latures can make laws regulating the 
sale of liquors in taverns & public 
places, in order the better to maintain 
peace & good order, but they cannot 
directly or indirectly prohibit the manu- 





{ 
| 
| 
| 
| 
| 
| 
| 
| 
Parlianieut of Canada, under power | 
| 
| 
| 
| 


with regard to which the Legisluture 
is competent to enact a law or laws.--~ 
RY. «, CARLISLE (1903), 6 O. Le R. 718.—- 


° 


146 v. ——-- ——-.]—The provisions 
of Liquor Licence Act prohibiting the 
sule within specified  distunces of 
churches & schools or within proclaimed 
gold districts are within legislative 
authority of provincial legislature.— 
hk. . BIGELOW (1907), 3 EK. L. it. 101. 


146 vi. —— JjJ—The taking or 
receipt of an order by a resident of a 
province from another person within 
such province for the supplying of 
liquer for heverage purposes within 
the same province is a transaction that 
has its beginning & end within the 
provinee, & constitutes ai subject 
upon which a provincial legislature 
has power to legislate by way of 
restriction or prohibition, since it is a 
Inatter of a purely local or private 
nature within the province.—R.  ». 
SHAW, [1917] 3 W. W. R. 798.--CAN. 


146 vii. ~—— .J—"* Anti-treating 
law " is intra vires of the legislature of 
Quebec,—GopBout v. CHOQUET (1918), 
Q. R. 56 S. C. 62.—CAN. 


146 viij. -- -- ——.]—Re THe SENATE 
(1918), Q. R. 56S. C. 387.— CAN. 


146 ix. ——- —--.J—Br. Col. Prohibi- 
tion Act, 1916, s. 52 (A. B.), as ainended 
by c. 6% of 1919, must he read with the 
recital with which the Act begins & 
with sect, 57 of the Act, & thus covers 
only cases of persons convassing for 
orders for liquor to be sold within the 
province or distributing or displaying 
circulars or advertisements for sales 
of the same nature ; and is inira vires 
of the provincial legislature. —R. v. 
WESTERN CANADA LIQUOR Co. (1920), 
3 W. W, Rk, 352,.—OCAN. 


: 146 x. —— ———.} Legislation re- 








TENAO Country (1887), 14 O. R. 741.— 
CAN. 


146 xi. —— Denial of right of 
appeal. |—Prohibition Act, 1900, 8. 16, 
dubs, 2, enacts that “no appeal shall bo 
allowed from any conviction, Judgmont 
or order in respect to any offence 
ugainat. this Act to any ct. whatsoover”: 
-—Held: the Act was within com- 
petency of provincial legislature as a 
matter of local & private naturo from 
&® provincial point of view & as the 
meusure itself was not repugnant to 
any Act of Parliament of Canada 
dealing with the subject of temperance. 
—-MCMURRGER v1. JENKINS (1907), 3 
K. 1. R. 149.-—CAN, 


147 i. —— Local option. J~—Saskatche- 
wan Liquor License Act, 1908, & Acts 
in amendment thereto, being statutes 
derogatory of the common law, should 
be construed strictly :--Qu.: whether 
the pray ioe of the Act giving to 
municipalities the right to pass @ local 
option bye-law were within the powers 
of the Saskatchewan  legislature.— 
Re Mrtap & Moos Jaw Ciry (1911), 
17 W. L. R. 14.—CAN. 


148 i. —-— Prohibition.] —Provincial 
legislatures have the power for the 
purposes of municipal institutions to 
pass a prohibitory Hquor law, or 
a liquor law which is rohibitory 
except under certain conditions. This 
power is not incompatible with the 
right of the Dominion Parllament to 
pass a prohibitory liquor law for the 
whole Dominion.—THRER — RIVERS 
CORPN. vt. SULTE (1883), 11 8S. CG. RK. 
25.—CAN. 


148 fi, ——--——. }—It is uot incompe- 
tent for a provincial legislature to pass 
an Act for the repression or even the 
total abolition of the traffic In intoxt- 
cating Liquors within the province, 
provided the subject is dealt with as a 
matter of “a merely local nature ”’ 
in th province.—-R. v. THORBURN 

aga TF TF 80. Wf WN 


ramegay 
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Sect. 8.—The legislature: Sub-sect. 4, A. (b) w.] 


thereunder to sell wholesale within the province, 

is intra vires the provincial legislature.—BREWERS 

& MALTsTERS’ ASSOCN. OF ONTARIO v. A.-G. FOR 

ONTARIO, [1897] A. C. 231; 66 L. J. P. C. 34; 

76L. T. 61; 18 T. L. R. 197, P. C. 

Annotations :—Refd. Cotton v. R., 1914] A. C. 176; Great 
West Saddlery Co. v. R., [1921] 2 A. C. 91; Burland v. R., 
Alleyn v. Barthe, [1922] 1 A. C. 215. 

1389. Property outside province.J/—It is 
ultra vires the Legislature of Ontario to tax 
property not within the province.—WoOoDRUFF v. 
A.-G. FOR ONTARIO, [1908] A. C. 5083; sub nom. 
WOODRUFF v. A.-G. FOR ONTARIO, A.-G. FOR 
ONTARIO v. WOODRUFF, 78 L. J. P. C. 103 99 
L. T. 750; 247. L. R. 912, P. C. 


Annotation :—Dbtd. Cotton v. R., [1914] A. C. 176. 


140. Succession duty—Property within 
province devolving under law of another domicil.]— 
A colonial legislature may impose as succession duty 
on property within the province, though such 
property devolves under the law of another 
domicil.—R. v. Lovirr, [1912] A. C. 2123; 81 
o A P, C. 140; 105 L. T. 650; 28 T.L. R. 41, 
Annotations :—Distd. Royal Bank of Canada v. R., [1913] 

A. C. 283. Dbtd. Cotton v. R., (1914) A. C. 176. entd. 

- Velazquez v. I. RK. Comrs., [1914] 2 K. B. 404. 

141. Whether direct taxation.|—The 
taxation imposed by the Quebec Succession Duties 
Act, 1906, 1s not ‘‘ direct taxation’’ within the 
meaning of the British North America Act, 1867 
(c. 3), s. 92, & is consequently ultra vires the 
legislature of the provin e.—CoTTon v. R., [1914] 
A. © 176; 83 L. J. P. C. 105; 110 L. T. 276; 
sub nom. CorTTon v. R., R. v. Corron, 30 T. L. RR. 
71, P.C. 
ras ceri :—Folld. Burland v. R., Alleyn v. Barthe, [1922] 


16. 




















142. —Quebec Succession 
Duty Act (6 Edw. 7, c. 11), as amended by 7 Edw. 7, 
c. 14, which imposes succession duty in respect of 
property outside the Province upon the death of 
the owncr domiciled within it, 1s ultra vires the 


alitics.—Hzx e 
NB z 





141 i. Succession duty—Whether 
direct tazation.J—That portion of tho 
Succession Duties Ordinance relating 





| 








BURKE (1897), 
e hi. 200.—CAN. 


DEPENDENCIES. 


legislative power of the Province under British 
North America Act, 1867 (c. 3), s. 92 (2), since the 
duty imposed is not ‘‘ direct taxation’ having 
regard to the provisions for its collection.— 
BURLAND v. R., ALLEYN v. BARTHE, [1922] 1 
A.C. 215; 91L. J. P. C. 81; 126 L. T. 584; sub 
nom. BURLAND v. R., SHARPEL v. BARTHE, 38 
T. L. R. 131, P. C. 

148. —— Crown lands——Taxation of tenant’s 
interest.|—By the British North America Act, 
1867 (c. 3), 8. 125,‘‘ No lands or property belonging 
to Canada or any province shall be liable to taxa- 
tion,” therefore the provincial authorities have no 
power to tax Crown lands, but they have power 
to impose a tax on the interest of a tenant of 
Crown lands in the lands held by him, excluding 
any interest which still remains in the Crown.— 
SmitrH v. VERMILLION HILLS RURAL COUNCIL, 
[1916] 2 A. C. 569; 86L. J. P. C. 36; 115 L. T. 
464; 32 T. L. R. 684, P. C. 

Annotation :—Consd. Montreal City v. A.-G. for Canada, 

[1923] A. C. 136. 

144. ———.|—The statutory charter 
of the City of Montreal, as enacted by the Legis- 
lature of Quebec, provides, in effect, that persons 
occupying, for commercial or industrial purposes, 
lands belonging to the Crown shall be subject to 
the ordinary municipal taxes. The Dominion 
Govt., in a suit brought at Montreal by the City 
to recover such taxes, contended that as that 
enactment conflicted with British North Amcrica 
Act, 1867 (c. 3), 8. 125, it was ultra vires. The 
Recorder of Montreal held that deft. was liable to 
pay the taxes in question. The Ct. of K. B. for 
Quebec (Appeal Side) reversed that decision & 
declared that the City’s charter was without effect 
to empower the City to in:spose these taxes :—-Held : 
the judgment of the Ct. of K. B. would be set aside 
& the Recorder’s decision restored.—MONTREAL 
Ciry v. A.-G. FOR CANADA, [1923] A. C. 186; 92 
L J. P. CG. 10; 128 L. T. 295; 39 T. L. R. 17, 
Pec 

145. Insurance — Regulation of fire insurance 
policies—Whether affecting ‘‘ civil rights.’’]—The 
British North America Act, 1867 (c. 3), s. 91, pro- 
vides that the Dominion legislature may ex- 
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on interprovincial trade, or as con- 
travening the puwer of the Dominion 
to regulate trade & commerce, as the 


to property situated within the pro- 
vince, being a direct taxation is tnrtra 
vires of the Alberta legislature.— Re 
Cust (1915), 30 W. LL. R. 671; rerad. 
8 Alta L. HR. 308.—CAN. 


141 ii. -l—By ‘ Sue- 
cossion Duties Act” of British 
Columbia (s. 5), on the death of any 

erson his property in the province 
‘& any interest therein or income 
therefrom passing by will or intestacy ’° 
is subject to succession duty whether 
such person was domiciled in the 
roviuce or elsewhere at the time of 
death :—Held: the imposition of 
the duty, if taxation, was ‘ direct 
taxation within the province,” & 
within the competence of the legisla- 
ture of British Columbia.—Boyp v., 
A.-G. FOR BRITISH COLUMBIA & A.-QG. 
A a ate (1916), 5458. C. RR. 532.— 











. ——~ Salary of Dominion official 
—Whether liable.}—The imposition of 
a tax upon the income of a Dominion 
official ulira vires Of the provincial 
legislature.—lhi. v. BOWELL (1896), 4 
B. Cc. h. 498.—CAN. 

h. -}—A_ provincial 
legislature has no power to impose a 
tax upon the official income of an 
employee of the Diminion Govt., nor 
to confer such power on the munici- 








j. -——- —— ——..]—British North 
America Act, 1867 (c. 3), 5. 92 
(2), wiving uw provincial legislature 
oxclusive powers of legislation in 
respect to * direct taxation within the 
province,” etc., is uot in conflict with 
koct. 91, sub-sect. 8, which provides 
that Parliament shall have exclusive 
legislative authority over ‘‘ tho fixing 
of & providing for the salarios & allow- 
ances of civil & other officer of the 
govt. of Canada. Therefore :—ZHeld: 
a civil or other officer of the govt. of 
Canada may be lawfully taxed in 
respect to his income as such by the 
municipality in which he resides.— 
ABBOTT v. St. Joun City (1908), 40 
Ss. Cc. Rk, 597.—CAN,. 


k, Imposition of licence taz 
on non-resident traders.}—The imposi- 
tion of a licence tax on non-resident 
traders is within the powers relegated 
to provincial control by B. N. A. Act, 
1867, 8. 92.— POOLE rv. Vicroria CITY 
(189%), 2 B.C. R. 271.__CAN, 


lL— ——.} The Act respect- 
ing hawkers & pedlars ig not wltra 
wires as being an indirect tax or a 
restraint on interprovincial commerce, 
or as contravening the power of the 
Dominion to incorporate cos. to do 
business in Saskatchewan or to carry 





Act binds all persons whether resident 
in the province or not, & all cos. 
whether provincial or federal, & does 
not attempt to prohibit any one or 
any co. from carrying on business, but 
simply imposes a general licence fice 
for the Spl dels of raising @ revenue.— 
R. v. Howarry (1920), 2 W. W. R. 
1003; 53 D. L. RR. 329.—CAN. 


m. Dominion lands— T'aza- 
tion of tenant’s intcrest.}—Taxation, 
under Alberta Rural Municipality Act 
of the occupier of lauds under grazing 
leases or licences from the Minister of 
the Interior, is not in contravention 
of B. N. A. Act, 1867, 8. 125.— MARQUIS 
v. HARDWICK (1916), 34 W. L. ht. 852; 
10 W. WwW. R. 1226.—CAN. 


n. For provincial purposes.) 
—The authorisation of a grant to the 
Mercantile Sailors’ Relicf Fund is not 
ulira vires of the provincial legislature 
as being contrary to B. N. A. Act, 
1867, s. 92 (2 or 7). Such expenditure 
is in the interests of the province & 
is a tax levied for provincial purposes.— 
McMILLAN v. WINNIPEG City, (1919) 
5 | W, W. R. 591. CAN. 


o. Insurancc.}—The power to legis- 
late upon the subject of insurance 
is not yested in the Dominfon Parlia- 
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clusively make laws in respect to “‘ the regulation 
of trade & commerce.” Sect. 92 provides that the 
provincial legislature may exclusively make laws 
in relation to ‘‘ property & civil rights ’’ :—Held : 
an Act of a provincial legislature dealing with 
fire insurance contracts was not a matter relating 
to ‘‘ trade or commerce,’ but was a matter affect- 
ing “ civil rights,’’ & was within the power of a 
provincial legislature.—CITIZENS INSURANCE Co. 
OF CANADA ¥. PARSONS, QUEEN INSURANCE Co. v. 
Parsons (1881), 7 App. Cas. 96; 51 L. J. P. C. 
ll; 451. T. 721, P. C. 
Annotations :—Consd. Bank of Toronto v. Lambe (1887), 
pp. Cas. 575; John Decre Plow Co. v. Wharton, 
{[1915) A. C. 330. Refd. Dobie v. Temporalities Board 
(1882), 7 App. Car. 136; Hodge wv. R. (1883), 9 App. Caa. 
117; A.-G for Ontario v. A.-G. for the Dominion, (1896) 
A.C. 348; Great West Saddlery Co. v. R., (1921) 2 A.C. YT. 
Mentd. Russell +. KR. (1882), 7 App. Cas. 829; Colonial 
Building & Investment Assocn. v. A.-G. of Quebec (1883), 
0 App. Cag. 157; A.-G. for Manitoba v. Manitoba Licenco 
Holders’ Assocn. (1901), 71 L. J. P. C. 283; Re Coloman’s 
pepontorts & Life & Health Assce. Assocn. (1907), 76 
L. J. K. B. 865. 


See No. 105, ante. 


146. Intoxicating liquors—-Local regulation— 
Authority conferred on licensing board.|—Hopar 


v. R., No. 90, ante. 
147. Local option — Whether operation in 


districts adopting local option clauses of dominion 
Act.|—A.-G. FoR ONTARIO v. A.-G. FOR THE 
DoMINIon, No. 106, ante. 
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Prohibition.|—The Manitoba Liquor 

Act, 1900 (c. 22), for the suppression of the liquor 

traffic in that province is within the powers of the 
rovincial legislature.—A.-G. oF MANITOBA »v. 
ANITOBA LICENCE HOLDERS’ Assocn., [1902] 

A.C. 73; 71 L. J. P. C. 28; 85 L. T. 591; 50 

W. R. 4313; 18 T. L. R. 94, P. C. 

Annotations :—Refd. Canadian Pacific Wine Co. 4. Tuley, 
arte A.C. 417; Great West Saddlery Co. v. R., (1921) 


1. 





148. 


149. |—The British Columbia Pro- 
hibition Act, 1916 (c. 49, B. C.), & amending Acts, 
consolidated for convenience in 1920, prohibited 
within the Province the keeping for sale or sale of 
‘liquor’? as therein defined. Penalties were 
thereby imposed which were to be recovered or 
enforced under the Summary Convictions Act, 
1915 (c. 59, B. C.). 

Applts. had in their warehouse on July 15, 1920, 
a large stock of liquor. On a previous date a 
police officer had gone to the warehouse & pur- 
chased liquor, giving in payment marked money. 
On the date above named resp. police officers 
entered the warehouse & seized & removed the 
whole stock of liquor, together with books & papers 
& the marked money. <A magistrate subsequently 
convicted applts. under the Summary Conviction 
Act, 1915, of an offence under the Prohibition Act, 
finding that the whole stock of liquor in the ware- 
house was unlawfully kept there :—Held: the 
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ment by virtue of its power to pass 
laws for the regulation of trade & 
commerce, but belongs to the Jocal 
legislature.—U LRIcH v. NATIONAL 
INSURANCE Co. (1877), 42 U. C. RR. 14. 
—CAN 


p. .}—38 Vict. c. 65 (D), to 
amend the law relating to fire iIn- 
surances, is not ullra vires, so far as 
it. affects cos. Incorporated by Acts 
of the Legislature of Canada.-—BI1- 
LINGTON t PROVINCIAL INSURANCE CO, 
ee 24 Gr. 209; 38. C4. R. 1828.— 





v. 





: ~-E—- PARSONS QUEEN Iw- 
SURANCKE C'O. (1880), 4 A. KR. 1038; 
reved. (1880), 7 App. Cas. 96.— CAN. 


146 1 Jntoricating liquors — Local 
regulation. | — Provincial legislatures 
may make reasonable regulations for 
the preservation of good order in the 
municipalities under their coutrol, & 
may, for this purpose, restrict the sale 
of spirituous liquors.—BLOVUIN +, 
QUEBEC CorPN. (1881), 7 Q. L. R18; 
2 Cart. 368.—CAN. 


146 ii. --—Although the 
Parliament. of Canada, under power 
given to it, toregulate trade & commerce 
alone has the power tu prohibit the 
trade in intoxicating Hquors, yet the 
provincial legislat ures, under the power 
given to them, may for the preservation 
of good order, in the munivipalities 
which they are empowered to establish, 
& which are under their control, make 
reasonable police regulations, although 
such regulations may, to some extent 
interfere with the sule of spirituous 
liquors.-—POULIN 4. QUEBEC COKPN, 
(1881), 7 Q. L. R. 337.—-CAN. 


146 iii. ——— .}--Provinclal legis- 
latures can make laws regulating the 
sale of liquors in taverns & public 
places, in order the better to maintain 
peace & good order, but they cannot 
directly or indirectly prohibit the manu- 
facture or sale of spirituous liquors, 
or other articles of commerce, or confer 
authority for trat purpose on municipal 
councils.— Dr ST. AUBYN v. LAFRANCE 
(1882), 8 Q. L. R. 190.—-CAN. 


146 iv. ——. }—T he subject mat- 
ter of Ontario Liquor Act, 1902, is one 














with regard to which the Legislature 
is competent to onact a law or lawk,.-— 
Aree CARLISLE (1903), 6 O. L. R. 718.— 


146 v. —--- -~——.]-—The provisions 
of Liquor Licence Act prohibiting the 
sule within specified distances of 
churches & schools or within proclaimed 
gold districts are within legislative 
authority of provincial legislature. 
ery BrarLow (1907), 3 KE. L. RK. 101, 


146 vi. --— -})—The taking or 
receipt of an order by a resident of a 
province from another person within 
such province for the supplying of 
liquor for beverage purposes within 
the same province is a transaction that 
has its beginning & end within the 
province, & constitutes a subject. 
upon which a= provincial legislature 
ian «power to legislate by way of 
restriction or prohibition, since it is a 
Inatter of aw purely local or private 
nature within the province.—Rh. v. 
SAW, (1917) 3 W. W, It. 798.—CAN. 


146 vii. -—--— oe Anti-treating 
law °° is infra vires of the Jegislaturoe of 
Quebee.-—- GopBOUT v. CHOQUET (1918), 
Q. KR. 56 8. C. 62.- -CAN, 


146 viii. ——.)— te THE SENATE 
(1918), Q. Kt. 56S. C. 387.——CAN. 


146 ix. —— ——.]—Br. Col. Prohibi- 
tion Act, 1916, 8. 52 (A. B.), as amended 
by c. 69 of 1919, must be read with the 
recital with which the Act begins & 
with sect. 57 of the Act, & thus covers 
only cases of persons convassing for 
orders for liquor to be sold within the 
province or distributing or displaying 
circulars or advertisernents for sales 
of the same nature ; and is intra vires 
of the provincial legislature. — R. v. 
WESTERN CANADA LIQUOR Co. (19290), 
3 Ww, W., R. 352.—CAN. 


146 x. -}+—Legislation re- 
lating to municipalities brought under 
Canada Temperance Act, by which 
ways & means are provided for the 
enforcement of the Act by the applica- 
tion of local funds raised by local 
taxation or otherwise in the county, 
are not uliravires the local legislature.— 
FRONTENAC LICENSE COMHS. v. FRON- 

















| 
| Act, 


TENAO COUNTY (1887), 14 O. R. 741.— 
CAN. 


146 xi. -——— Denial of right of 
appeal. }—Prohibition Act, 1000, 8. 16, 
subs, 2, enacts that ‘no appeal shall bo 
allowed from any conviction, judginent 
or order in respect to any offence 
against this Act to any ct. whatsoover ": 
—lleld;: the Act was within com- 
petency of provincial legislature as a 
matter of local & private nature from 
® provinelal point of view & as tho 
Ineasure itself was not repugnant to 
any Act of Parliament of Canada 
dealing with the subject of toinperance, 
—-MCMURRER 0. JENKINS (1907), 3 
K. 1. it. 119.—CAN. 


147 i. —-— Local option.]- -Saskatche- 
wan Liquor License Act, 1908, & Acts 
fn amendment thereto, being statutes 
derogatory of the common law, should 
be vonstrued strictly :—Qu. : whether 
the provisions of the Act eines to 
municipalities the right to pass a local 
option bye-law were within the powers 
of the Saskatchewan — logislatare.— 
Jte Mean & Moosnm Jaw Crry (L911), 
17 W. L. KK. 14.—-OAN. 


148 i. ——— Prohibition. |} —Provinclal 
legislatures have the power for the 
purposes of municipal institutions to 
pass a pruhibitory liquor law, or 
a liquor luw which ts prohibitory 
except under certain conditions, This 
power is not incompatible with tho 
right of the Dominion Parliament to 
pass a prohibitory liquor law for the 
whole Dominion.—THREKK — RIVERS 
Coren. v. SULT (1883), 11 8. Cc. R. 
25.— CAN. 


148 ii. —— ——.]—It is not incompe- 
tent for a provincial legislature to pass 
an Act for the repression or even the 
total abolition of the traffic in intoxi- 
cating liquors within the province, 
provided the subject is dealt with as a 
matter of ‘‘a@ merely local nature ”’ 
in the province.—RK. v. THORBURN 
(1918), 41 QO. L. It. 39.—CAN. 


licences to sell— 
EVEILLE (1873), 





r, —— Acts requiri 
Whether valid.|—E£z p. 
2 Cart. 349.—CAN. 


——= -———— —-——, J Liquor License 
R. 8. O. 1887 (c. 194), 8. 5! (2), 
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Aes provincial Hatt above ieatianea were 
intra vires under the British North America Act, 
1867 (c. 3).—CANADIAN Pacirio WINE Co., Lip. 
v. TULEY, [1921] 2 A. C. 417; 90 L. J. P. C. 238; 
126 L. T. 78; 37 T. L. R. 944, P. C. 

150. —— Act passed pursuant to popular vote— 
Whether intra vires.]—The Li as Act (6 Geo. 5, 
c. 4 Alb.), as amended in 1917 & 1918, is intra 
vires the legislative power of the Province under 
the British North America Act, 1867 (c. 3), when 
read in conjunction with the Liquor Export Act 
(8 Geo. 6, c. 8, Alb.), whereby rights within the 
exclusive power of the Dominion He preserved ; 
& it is not ultra vires by reason of being assed 

ursuant to a popular vote under the Direct Legis- 
fetion Act (4 Geo. 5, c. 8, Alb.).—R. v. Nat BELL 
Liquors, LrD., [1922] 2 A. C. 128; 91L. J. P. C. 
146; 127 L. T. 487; 38 T. L. R. 541; 27 Cox, 
CG. C. 2538, P. C. 

See No. 101, ante. 

151. Barristers — Regulation of appointment of 
King’s counsel—Patents of precedence of members 
of bar.]—-According to the true construction of 
the British North erica Act, 1867 (c. 3), s. 92 
(4, 4, 14), Revised Statutes of Ontario, 1877, 
c. 139, which empowers the Lieutenant-Governor 
of the province to confer precedence by patents 
upon such members of the bar of the province as 
he may think fit to select, is intra vires the pro- 
vincial Jegislature.—A.-G. FOR DOMINION OF 
CANADA v. A.-G. FOR PROVINCE OF ONTARIO, [1898] 
A. ©. 2473; 671. J. P2117; 771. T. 589; 14 
T. L. R. 106, P. C. 

152. Fisheries—Powers of provincial legislature.] 
—A.-G. FOR DOMINION OF CANADA v. A.-G. FOR 
PROVINCES OF ONTARIO, QUEBEC & NOVA Scotia, 
A.-G. FOR PROVINCE OF ONTARIO v. Ay G. FOR 
DOMINION OF CANADA, A.-G. FOR PROVINCES OF 
QUEBKC & Nova Scotia v. A.-G. FOR DOMINION 
OF CANADA, No. 119, ante. 

538. ——— Grant of exclusive rights — Tidal 
waters.|—In pursuance of the Terms of Union 
under which British Columbia was admitted into 
the Union of Provinces constituted by the British 
North America Act, 1867 (c. 3), the legislature of 
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which requires brewers licensed by the | 

Govt. of Canuda to take out livences 

under that Act, is intra vires provincial 

greg ar Re R. v. HALLIDAY (1895), 
1 A. R. 42.~—CAN. 


vincial lo 
15 Alta. 

















.J — Provincial 
Socistatuce has power to enact laws 
requiring dealers in intoxicating liquors, 
whether wholesale or retail, to take out 
licences.—-BROWN _ v. Moorn (1901), 
33 N.S. R. 381.—CAN. 


Power to annul licences.) 
cine mauce of Provincial Act 


MAN, i 
Sask. L 


f. 








ature.—R. v. BELL (1920), 
. R. 531,—CAN. 


Prohibition of export.]— A k. 
provincial legislature has not the 
enh’ to prohibit the keeping of 
iquor within the province for export 
to other provinces or foreign countries. 
—He Hupson’s eo Co. 


a . 
405. —CAN. 


—-—,.)—The Liquor Act & 
Liquor Export Act 


DEPENDENCIES. 


that province by two statutes granted to the Govt. 
of the Dominion a strip of public land extending 
to twenty miles on each side of the railway to be 
constructed under those terms. This ip of 
land is known as the railway belt. By the British 
North America Act, 1867 (c. 3), s. 91, the legis- 
lative authority of the Parliament of Canada 
extends to ‘‘ sea coast & inland fisheries” & by 
8. 92 the provincial legislature may exclusively 
make laws in relation to property & civil rights 
in the Province.”” In answer to questions sub- 
mitted to the Supreme Ct. under the Supreme Ct. 
Act (R. 8. C., 1906, c. 139), s. 60 :—Held: it was 
not competent to the legislature of British Columbia 
to authorise the Govt. of that Province to grant 
the exclusive right of fishing in either the tidal or 
the navigable non-tidal waters within the railway 
belt.—A.-G. FoR winner COLUMBIA v. A.-G. 
FOR CANADA, [1914] A. C. 153; 83 L. J. P. C. 169; 
110 L. T. 484; 30 T. L. ‘R. 144, P. C. 


Annotation :—Consd. A.-G. for Canada v. A.-G. for Quebec, 
{1921} 1 A.C. 413. 


See No. 120, ante. 


154, Railways —- Compulsory construction work 
—Cattle protection.]—A provincial legislature has 
no power to order work to be done on a railway 
which has been declared by the Dominion Parlia- 
ment to be *‘ for the general advantage of Canada.” 

The provision in the British Columbian Cattle 
Protection Act, 1891, as amended in 1895, to the 
effect that a Dominion railway co., unless they 
erect proper fences on their railway, shall be 
responsible for cattle injured or killed thereon, 
is ultra vires the provincial parliament.—MADDEN 
v. NELSON & ForT SHEPPARD Ry., [1899] A. C. 
626; 68L.J P.C. 148; 81 L. T. 276; 15 T. L. R. 
484, PC. 
Annotal ions -—Refd. A 


1915] A. C. 363. 
[19Z1J 2 A.C. 91. 


155. Provision for cleansing ditch adjoining 
railway.|—CANADIAN PacrFic Ry. Co. v. NOTRE 
DAME DE BONSECOURS CORPN., No. 121, ante. 

156. ——— Power to authorise occupation of land 
of dominion railway by provincial railway.|—-The 
Alberta Railway Act, 1907 (c. 8), s. 82 (1, 2), 


GG. for Alberta v. A.-G. for Canada, 
Menid. Great West Saddlery Co. v. R., 





ere in the Act.—STONEK 4. 
NASH (1881), 2 P. E. I. 415.—CAN. 


—— Kffect of introduction 
of Dominion statute. }—The putting into 
torce of Canada Temperance Act in a 
locality has the effect of susponding 
Quebec Licence Act. Provincial legis- 
lation has effect only in the absence of 
Dominion legislation upon the same 
subject-matter.— REVENUE COLLECTOR 
a R. 55 S. C. 224.— 





& HEFYER- 
W. KR. 167; ne 


in so far as they 


1916, Railways—Under Dominion Pgh 
o. 22, 8. 3, as purports to annul liquor Ham the provinne kooping inden ys lature —~No power to legislate 

Hoences ar vira vires.—Re No conditions imposed by o. 7 of 1920 | —The province of Ontario ascod ‘an 
SooTia TEMPERANCE AcT (1918), 31 (amending the Liquor Export Act), Act to pam provision for he safety 
B. O. R. 405.—CAN. are ulira vires of the provin Logis- of railwa sag Se Acer the public, 
lature.—GOoLD S SEAL. LTD. v. DOMINION such pro ion aving reference to the 
b. ——— Liquor Licence Regulation | Express Co. (1920), 2 W. W. R. 761: | construction & maintenance of Sig eb 

Act. }-—-Li Moe r Ligones _Kegulation Act, | 53 D. L. R. 547.—CAN * | frogs, etc. :—Held: a provincial 1 


tntra vires of the pro- 
& is consistent with 
une 73, 78, 


92, of Municipal 
2 Wau s. 96 (73 


73, 92).—SAUER 
ALKKER (1892), 2 B. CG. R. 93.— 


1891, 8. 
vinci eriecisiature. 





515.—CAN. 


Le aATEE 





Co 


Provincia 
effrctive. —R.v. LAKE (1877), 43 U.C. R 


nflict with Dominion 
statute.) — The Prince EKdward Island 


bees 


lature has no powor to pass such 

with reference to a Dominion Pailway 

eee br aceilah within the province.— 
Peer das Ry. Co. 


aoa provincial] 


How far 








‘goin —— Prohibition tet Conseco y Act (42 Vict. co. 6) so far as it Act ” empowered an inspector finding 
vache The confiscatory conflicts with the ig rgen are of | liquor in transit * in course. es de- 

qieibnd of noe Edward Island the php eae ob perp ultra vires, | livéry upon the _ premises any 
pinion act are not wiira vires of the because Canada T rance Act, carrier & reasonably believing “that t 


— MATTHEWS ©. JENKINS 
(19 ae $ r L. R. 577.——CAN. 


d. ——- Alberta Liquor Act.]—Alberta 
Liquor Act is intra vires of the pro- 


gee anata a CLR PAPC nea 


Act, issued 


was passed before the Ia ad a ee 

when the Governor-General in 

suance of the p power given him’ t by Pihe 
roclama 


be read as if Y aS proclamation was 


is e be sold in contravention of the 
Act, to or remove it :—Held: 
it would be ulira vires of a provincial 
| ture to autborise such = 


tion, it must oe 
ry ference with the undertaking of 
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provided that a railway co. authorised by that Act 
might, subject to the approval, order, or direction 
of the Lieut.-Governor take possession of, use, or 
ecuny the lands belonging to pe other railway co. 
Sect. 7 of c. 15 of the Acts of the Legislature of 
Alberta for 1912 amended s. 82 above mentioned by 
adding sub s. 3, which purported to apply its pro- 
visions to the lands of every railway co. authorised 
otherwise than under the legislative authority of 
the Province, “in so far as the taking of such land 
does not unreasonably interfere with the con- 
struction & operation’? of the railway whose 
lands are taken :—Held: (1) s. 7°was ultra vires 
@ provincial legislature under the British North 
America Act, 1867 (c. 3); (2) in a suitable case, 
having regard to the interests of the public, the 
Board of Railway Comrs., acting under s. 8 of 
the Railway Act, might grant permission for a 
provincial railway to cross a Dominion railway, 
the crossing being regulated in accordance with 
those interests.—A.-G, FOR ALBERTA v. A.-G. 
FOR CANADA, [1915] A. C. 363; 84 L. J. P. C. 58; 
112 L. T. 177; 31 T. L. R. 32, P. C. 

157. ——— Regulation of provincial railway 
crossing dominion railway.J|—The Canadian 
statute 3 Edw. 7 (Dom.), c. 58, provided by sect. 7 
that ‘‘ Every railway, the construction or operation 
of which is authorised by a special Act passed by 
the legislature of any province now or heretofore 
connecting, with or crossing a railway which at 
the time of such connection or crossing is subject 
to the legislative authority of the Parliament of 
Canada is hereby declured to be a work for the 
general advantage of Canada in respect only to 
such connection or crossing or to through traffic 
thereon, or anything appertaining thereto.”’ There- 
fore a provincial railway board has jurisdiction to 
make orders with references to a provincial railway 
which crosses a Dominion railway.—HAMILTON, 
GRIMSBY & BEAMBVILLE Ry. v. A.-G. FOR ONTARIO, 
[1916] 2 A. UC. 583; 86L. J. P.C. 133 115 L. T. 
356, P. C. 

158. —— Provision of penalties for non-com- 
pliance with order of railway board—Provincial 
railways.]|—Applts., who operated a street railway 
in Toronto under an agreement with the resp. 
corpn., were required by an order made by the 
Railway & Municipal Board of Ontario on Feb. 27, 
1917, to place an additional 100 cars in operation 
by Jan. 1,1918. Sect. 260a, added to the Ontario 
Rly. Act (R. S. Ont., 1914, c. 185) by an Act 
passed on Mar. 26, 1918, provided that the above- 
mentioned Board, for the purpose of enforcing 
compliance with any order of the above character 
made by them upon a railway co., might order the 
co. to pay to the corpn. of the municipality in 
which it operated a penalty not exceeding 1,000 
dollars a day for non-compliance. On Apr. 19, 
1918, applts., having supplied no additional cars, 
the Board, acting under s. 260a, order them to 
pay to the respondent corpn. 1,000 dollars per 
day from Mar. 27 to the date of the order :—Held : 


sect. 260a, was intra vires the provincial legis- | is ultra vires the 


Dominion Govt. railway.—MARTINELLO ; N. W. T., 
& Co. v. oo nes (1920), 698. C. R. | 


394.—CA ® 


: ———- ——.}—The provincial | caused 
legislatures in Canada have no juris- | from railwa 
diction to make regulations in respect | “ railway 

on 


Cc 
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aucnded by the N. W. if, Ordinances 
. 25, lat sess., & 0. 30, 2nd sess., of 
1903, in so far as they relate to fires 
by the escape of sparks, ctc., 
locomotives, constitute 
lation,’’ strictly so-called, 
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lature.—Toronto Ry. Co. v. Toronro Cry, 
[1020] A.C. 446; 89L. J. P.C. 90; 122 L. T. 641, 


.C. 

Sec Nos. 102, 122, 124, 125, ante. 

159. Aliens — Prohibition of employment of 
Chinese in underground coal working.]—Held: 
sect. 4 of British Columbian ‘ Coal Mines Regu- 
lation Act, 1890,’’ which prohibits Chinamen of 
full age from employment in underground coal 
workings is in that respect ultra vires the provincial 
legislature.— UNION LLIERY OO. OF BRITISH 
CoLuMBIA, LTD. v. BrYDEN, [1899] A. CO. 580; 
68 L. J. P. 0.118; 81L. T. 277; 15 T. L. R 508, 
P. O. 

Annotations :-—Distd. Cunningham v. Tomey Homma, [1903] 
A. 0.151; Ex p. Brooks-Bidlake & Whittall v. A.-G. for 
British Columbia, [1923] A. C. 450. Refd. John_Deere 
Plow Co. v. Wharton, [1915] A. O, 330; A.-G. for British 
Columbia v. A.-G. for Canada (1923), 40 T. L. R. 7. 
Mentd. Great West Saddlery Co. v. R., [1921]2 A. O. 91. 


160. Prohibition of employment of Chinese 
or Japanese— Under license to fell timber.)/— 
Applts. were holders of licences granted in 1912 
enabling them to cut timber on certain lands of 
the Province of British Columbia, & containing 
a provision that no Chinese or Japanese labour 
was to be employed in connection therewith. 
The licences were for a year, but were renewable 
from year to year if the terms had been complied 
with. The provision above-mentioned was 
declared to be invalid by the Ct. of Appeal of the 
Province in 1920, but the Legislature of the Pro- 
vince in 1921 passed an Act (1] Geo. 5, c. 49) 
declaring that the preven had \. » force of law, 
& that a violation of it should be a sufficient ground 
for cancelling a licence. Applts. who employed 
both Chinese & Japanese, sued for a declaration 
that they were entitled so to do, & that the Act 
above referred to was beyond the powers of the 
Provincial Legislature :—Held: the Act was 
not wltra vires the Provincial Legislature under 
British North America Act, 1867 (c. 3), since 
although by s. 91, head 25, the Dominion Legis- 
lature had exclusive legislative authority as to 
“naturalisation & aliens,’ the functions of 
regulating the management of the property of 
a Province, & of determining whether a grantee 
or licensee of that property should or should not 
employ persons of a certain race, were assigned 
by s. 92, head 5, & s. 109 to the Legislature of 
the Province, & there was nothing in s. 91 con- 
flicting with that view.—BrRooKs-BIDLAKE & 
WHITTALL, Lrp. v. A.-G. FoR BRITISH COLUMBIA, 
[1923] A. O. 450; 92 L. J. P. C. 124; 128 L. T. 
801; 39 T. L. R. 220; 67 Sol. Jo. 333, P. C. 


Annotation :—Consd, A.-G. for British Columbia v. A.-G. 
for Canadas (1923), 40 T. L. R. 7. 


161. Japanese Treaty Act, ay oe 
Oriental Orders in Council Validation Act, 1921 
(British Columbia statute), which purported to 
validate Orders in Council of British Columbia 
restricting the employment of Chinese or Japanese, 
gislature of British Columbia, 


ET nN I EE nec REE OER Up topeeiene Sin tee eet LRT Mee F 


Statutes of British Columbia, 1921 
(c. 49), pasar to validate certain 
Orders in Council which made it a 
condition of certain contracts, leases 
or concessions entered into, issued or 
made by, or on behalf of, the govt. 
that no Chinese or Japanese should 
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2 (2), as | 


to crossings or the structural condi | &, a8 such, are beyond the competence | be omployed thereunder are ultra 

of the road-bed of railways subject to | of the Lecisiatane. of the North West | vires.— ORIENTAL ORDERS IN CoUN- 

the provisions of Railway Act of | Territories.—CaNADIAN PACIFIC RY. | OIL VALIDATION ACT, [1922] 2 W. W. R. 

@.—GRAND TRUNK Ry. Co. OF | Co, », R. (1907), 39 8S. C. R. 476.— | 429.—CAN. 

CANADA 1. THERRIEN (1900), 30 AN. ; 

8. Cc. R. 485.—CAN. Pp. ce rrasareaaers Chinese Tax Act. |—Chinese 

{| 1601, Aliene—Prohibttion of employ- | Tax Act, 1878, is ultra vircs of the 

.— —— ——.J]—Con. Ord. ' ment of Ohinese & Japanese.}— | provincial legislature.—-Tar SiN@ vv. 
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Sect. 3.—The legislature: Sub-sect. 4, A. (b) iv.] 


inasmuch as it violates the pono laid down in 
Japanese Treaty Act, 1913 (Dominion statute), 
that the subjects of the Emperor of Japan are to 
be, in all that relates to their industries & callings, 
in all respects on the same footing as the subjects 
or citizens of the most favoured nation, the Act 
of 1913 having declared, in accordance with 
British North America Act, 1867 (c. 8), s. 182 
that the treaty made to that effect in 1913 between 
the King & the Emperor of Japan should have the 
force of law in Canada.--A.-G. FOR BRITISH 
COLUMBIA v. A.-G. FOR CANADA (1923), 40 T. L. R. 
7; 68 Sol. Jo. 79, P. C. 

162. ——- Naturalisation—Exclusion of Japanese 
from _ franchise.|—British North America Act, 
1867 (c. 3), sect. 91 (25), reserves to the exclusive 
jurisdiction of the Dominion Parliament the sub- 
ject of naturalisation, that is, the right to determine 

ow it shall be constituted. 

The provincial legislature has the right to deter- 
mine under s. 92 (1) what privileges as distin- 
guished from necessary consequences, shall be 
attached to it. 

Accordingly, the British Columbia Provincial 
Elections Act (1897, c. 67), s. 8, which provides 
that no Japanese, whether naturalised or not, 
shall be entitled to vote, is not ultra vires.— 
CUNNINGHAM v. TOMEY Homma, [1903] A. C. 1513 
87 lL. T. 5723; sub nom. VANCOUVER City (COL- 
LECTOR OF VoTERS) & A.-G. FOR BRITISH COLUMBIA 
v. TomMEY Homma & A.-G. FOR THE DOMINION OF 
CANADA, 72 1.. J. P. C. 23; 19 T. L. R. 126, P. C. 
Annotations :—Reftd. Great West Saddlery Co. v. R., [1921] 
°2 A, ©. 91; A.-G. for British Columbia v. A.-G. for Canada 

(1923), 40 T. L. R. 73 Br oks-Bidlake & Whittall v. A.-G. 

for British Columbla, [1923], A. C. 450. 

163. Act in favour of local undertaking—Grant 
of exclusive right to establish electric lighting 
system.|—A corpn. granted a permission to certain 
persons to erect poles for the establishment of 


ee - - _ -- 
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a system of electric light under certain specified 
conditions. Subsequently, by a bye-law, confirmed 
by an Act of Parliament, the corpn. granted to 
another person an exclusive privilege to construct 
an electric railway, & also for thirty-five years to 
establish a system of lighting & heating by elec- 
tricity or otherwise; & the exclusive rights thus 
given were to be such as the city ‘‘ possesses & as 
it has the right to grant this day.”’ In an action 
by the latter person to obtain the revocation 
of the previous licence :—Held: the two conces- 
sions were not necessarily incompatible.-—HULL 
ELEcTRIC Co. v. OTTAWA ELECTRIC Co., [1902] 
A. C. 237; 71 L. J. P. C. 58; 86 L. T. 208; 18 
T. L. R. 844, P. C. 

164. Sunday observance.}]—-A  lLord’s Day 
Observance Act, which imposes penalties for the 
infringement of its provisions, is a matter of 
criminal law reserved by British North America 
Act, 1867 (c. 3), s. 91 (27), for the exclusive legis- 
lative authority of the Parliament of Canada, & 
it is therefore ultra vires a provincial legislature 
to pass such an Act. 

It is not the practice of their Lordships to give 
speculative opinions on hypothetical questions 
submitted. The questions must arise in concrete 
cases & involve private rights.—A.-G. FOR ONTARIO 
v. LIAMILTON STREET Ry., [1903] A. C. 524; 72 
LJ. P.C. 105; 89 L. T. 107; 19 T. L. R. 612, 
P. C. 

165. Company incorporated by Dominion statute 
—Restriction of powers by provincial legislature.]| 
—TORONTO CORPN. v. BELL TELEPHONE Co. OF 
CANADA, No. 116, ante. 

166. .]|—CoOMPAGNIE HIYDRAULIQUE DE 
Sr. FRANCOIS v. CONTINENTAL HEAT & Liaut Co., 
No. 104, ante. 

167. Licence to carry on business.] — 
JOUN DEERE Plow Co., Lrp. v. WHARTON, No. 
ae ane 

















———- ———.]—-A co. incorporated by 


166 ii. 





McGuirx (1878), 1 BK. Cc. R., pt. I, 
101.—CAN. 


qa. —~— ——.]}— RR. v. WING CHONG 
(18385), 1 B. C. R., pt. Ik. 150.—CAN. 


Yr. No powcr to deny trade 
licencea to.}—It is not compcotent to a 
provincial logislature of to a muni- 
cipality, to deny certain nationalities 
or individuals the right to take out 
municipal trade licences, ¢.g., to a 
Chinaman the right to a pawnbrokcr’s 
license. —ht. v. Vicrorra Corpn., He 
Mock Fru ET AL (18838), 1 B,C. 1. 
pt. 11., 331.—CAN. 


8. No powcr to lcgislate as to 
immigration.)}—British Culumbia Im- 
migration Act, 1908, is inoperative. 
in so far as the subjects of the Japanese 
Empire are concerned, the fleld being 
occupied by Dominion legislation.— 
Re NAKANE & 
W.L. R. 193 13 B.C. 1. 370.—CAN. 


.}) — Parliament, by 
Immigration Act, R.S.C., 1906, oc. 93, 
having provided a complete code 
doaling with immigration, British 
Columbia Immigration Act, 1908, is 
inoperative.—Re NARIAN SINait (1908), 
13 e Cc. kh. 477.—CAN. 


164 i. Sunday observance.] — Van- 
couver Incorporation Act, 1886, as 
amended, gave the municipal council 
of the city power to pass bye-laws: 
** For tho prevention of salos of any 
personal property whatsoever, except 
milk, drugs or medicine on Sundays.”’ 
The oity passed a bye-law prohibiting 
the sale on Sundays in tho city of any 
personal proporty with the eecontions 
mentioned in the statute :—Held: the 
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ren we 


' constitutional.—CouTURE 


y ,Q. Kh. . B. 560. N. 
OKAZAKE (1908), 8 . ESOB)i aNd amie 


: Sunday ”’ 
matter, but is within the legislative . 


provincial logislature, having power to 
deal with the subject, it was no objec- 
tion that the provision was inconsistent 
with the Lord’s Day Act, 29 Car. 11, 
c. 7.——h. v. PETERSKY (1895), 4 B.C. RR. 
385.—-CAN. 


164 ii. -)—62 Vict. Cc. 11, 8. 1 
whereby the sale of real or personal 
propery or the exorcise of any wordly 

usiness or work on Sunday is pro- 
hibited, is within the authority of the 
legislature of New Brunswick.—Ex p. 
GREEN (1901), 35 N. B. RR. 137; 4 
Can. Crim. Cas. 182.—CAN. 


164 iii. —_——.]-—7 Ed. VII, Cap. 42, 
(Q.), “‘ respecting the observance of 
s not a law in a criminal 





powers of provincial legislatures & is 
v. PANOS 





164 iv. -]—  Lord’s Day Act, 
N. L., being C. S. (1903), c. 107, is ultra 
vires of the provincial legislature.—kK. 


. vw. Marsa, Ev 2p. WASHINGTON (1912), 


41 N. B. R. 419.—CAN. 


165 i. cues incorporated by Do- 
minion statule—RHestriction of powers 
by provincial legislature. )—Foreign Com- 
panies Act (s. 10), inasmuch as it has 
the cffect of dcpriving an extra- 
Droste) co. of the status, capacities 

powers which are the natural & 
logical poneequcnes of its incorpora- 
tion by the Dominion Govt., is ultra 
vires of the provincial legislature & 
inoperative for the purpose of depriving 
a co. of ite right to maintain an action 
in the provincial cts.— LINDE CANADIAN 
REFRIGERATION Co. v. SASK CREAMERY 
Co. (1916), 51 8. C. R. 400.—CAN. 


| O. W.N. 


—~—.J—A province has 
the right to pass legislation prescribing 
the conditions upon which any corpn. 
not incorporated under the laws of the 
province may acquire or hold real 
estate in the province or prohibiting 
it from doing s80.—CAMPBELL  v. 
MORGAN ET AL., [1919] 1 W. W. R. 
268.—CAN. 


165 iii. - -}—-Provincial legis- 
lation requiring a Dominion co. to 
become registered in the province & 
imposing a penalty for carrying on 
business while unregistered is wlira 
vires, as the cffect thereof is to make it 
impossible for the co. to enter into or 
enforce its ordinary business engageo- 
ments & contracts until registration 
is effected, & so to destroy for the time 
being the status & powers conterred 
upon it by the Dominion.—A.-G. FoR 
ONTARIO v. HARRIS LITHOGRAPHING 
Co., Lrp. & A.-G. FOR CANADA, [1921] 
1 W. W. R. 1034.—CAN., 


165 iv. By Act relating to 
matters within scope of authority.}/— 
Ontario Extra-Provincial Corporations 
Act, R. 8. O., 1914, c. 179, as a whole, 
is not in its “*‘ pth & substance ” an 
Act designed to restrict Dominion 
cos. in the exercise of the powers 
conferred upon them by Dominion 
authority, but an act lawfully passed 
for purposes as to which the Ontario 
Lodislature has power to legislate.— 
CURRIE v. HARRIS LITROGRAPHING Co., 
Lrp. (1918), 41 O. L. R. 475; 13 

$26; 41 D. L. R. 227.—CAN. 
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v. JOHN 


---R. 
| DERRE PLOW boa: 69 8. Cc. R 


19,45; rered., [1921) 3 A. C. 91.—CAN. 
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Parr II.—CoLONIAL AND DoMINION GOVERNMENT. 


the Dominion under Companies Act of Canada 
(R. S. Can., 1906, c. 79), with power to trade in 
any Province, may, consistently with British 
North America Act, 1867 (c. 3), ss. 91, 92, be sub- 
ject to provincial laws of ree appin., such as 
laws imposing taxes, or relating to mortmain or 
‘requiring licences for certain purposes, or as to 
the form of contracts; but a provincial legislature 
‘ cannot validly enact, for the enforcement of such 
laws, sanctions which if applied would sterilise 
or destroy the capacities & powers which the 
Dominion has validly conferred. Accordingly, 
Extra-Provincial Corporations Act (R. S. Ont., 
1914, c. 179), Companies Act (R. S. Man., 1913, 
c. 35), & Companies Act (Stat. Sask., 1915, c. 14), 
so far as they purport to preclude Dominion trading 
cos. from carrying on their business in the Province 
unless registered or licensed thereunder, or subject 
such cos. to penalties for so carrying on business, 
are wlira vires. The Companies Act of Canada 
(R. S. Can., 1906, c. 79), s. 29, which purports to 
enable a Dominion co. to acquire & hold real 
estate requisite for the carrying on of its under- 
taking, does not prevail against a severable pro- 
vision of a provincial legislature restricting the 
power of corpns. generally to acquire & hold land 
in the Province. Accordingly, the Mortmain 
& Charitable Uses Act (RK. S. Ont., 1914, c. 108) 
is valid; but the provisions of I. S. Man., 1913, 
c. 35, & R. S. Sask., 1915, c. 14, as to the holding 
of land by Dominion cos., are invalid, since the 
provisions are not severable from the invalid 
provisions referred to above. --- GREAT WEST 
SADDLERY Co. v. R., [1921] 2 A. C. 91; 90 
= ra P.C. 102; 125 L. T. 13863 37 T. L. 1. 436, 

169. ———.]— Questions referred to the 
Supreme Ct. of Canada as to the power & capacity 
of cos. incorporated under provincial legislative 
authority as to the power of the provincial legis- 
latures to restrict the operations of cos. incor- 
porated under Dominion Iegislature authority 
answered by reference to the judgments of the 
Board in Deere (John) Plow Co. v. Wharton, No. 
117, ante, Bonanza Creek Gold) Mining Co., Ltd. 
v. ft., No. 171, post, & A.-Gi. for Canada v. A.-G. 
Jor Alberta, No. 105, ante. The judicial Committee 
will abstain as far as possible from deciding ques- 
tions of an abstract & gencral character on the 
interpretation of the British North* America Act 
until they come before it in actual litigations about 
concrete disputes.—A.-G. FOR ONTARIO v. A.-G. 
FOR CANADA, [1916] 1 A. C. 598; $5 L. J. P. C. 
127; 114, L. T. 774, P. C. 

170. ——- Limitation of power to hold 
rr WEST SADDLERY Co. v. R., No. 168, 
ante. 

See No. 115, ante. 

171. Company incorporated by charter — Letters 
patent of Provincial Governor—Capacity to accept 
rights & powers outside province.|—British North 
America Act, 1867 (c. 3), s. 92, confines the actual 
powers & rights which a provincial govt. can 
bestow upon a co., either by legislation or through 
the executive, to powers & right exercisable within 
the province, but does not preclude a province 
either from keeping alive the then existing power 
of the executive to incorporate by charter so as 
to confer a general capacity analogous to that of a 
natural person, or to legislate so as to create, by 
or by virtue of a statute, a corpn. with this general 
capacity. The power of incorporation by charter 
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dice existing prenees of separate that the |! 
schools.}—~Under B. N. A. Act, aH prejudiciall 
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transferred to the Lieutenant-Governor of the 

province of Ontario by s. 65 of the above-mentioned 

Act has not been abrogated or interfered with by 

the Ontario Cos. Act (R. S. Ont. c. 191). 

A. co. incorporated by letters patent issued by 
the Lieutenant-Governor of Ontario under the 
Ontario Cos. Act (R. S. Ont., 1897, c. 191), s. 9, 
with the object of carrying on the business of 
mining, has a status & capacity which enable it 
to accept & exercise mining leases & rights in the 
Yukon Territory conferred by the authorities of 
the Dominion & the Yukon Territory.— BONANZA 
CREEK GOLD MINING Co., LTD. v. R., [1916] 1 
A. C. 566; 85 L. J. P. ©. 114; 114 L. T. 765; 
32 T. L. R. 333, P. C. 

Annotations :—Folld. A.-G. for Ontario v. A.-G. for Canada, 
(1916] 1 A. C. 598. Rofd. A.-G. for Canada v. A.-G. for 
Alberta, [1916] 1 A. C. 588. 

172. Grant of land with mines & minerals — 
Previous grant superseded.|— British Columbia 
Vancouver Island Settlers’ Rights Act, 1904, 
directed that a grant in fee simple without any 
reservations as to mines & minerals should be issued 
to settlers therein defined, & thereunder a grant 
was made to applt. of the lot in suit. 

By an Act of the same legislature in 1883, land 
which included the lot had been granted with its 
mines & minerals to the Dominion Govt. in aid 
of the construction of resps.’ railway, & in 1887 had 
been by it granted to resps. under the provisions 
of a Dominion Act passed in 1884 :—Held: (1) the 
Act of 1904 on its true construction legalised the 
grant thereunder to applt., & superseded resps.’ 
title ; (2) the Act of 1904 was intra vires of the 
local legislature. It had the exclusive power of 
amending or repealing its own Act of 1883. The 
Act, moreover, related to land which had become 
the property of resps., & affected a work & under- 
taking purely local within the meaning of British 
North America Act, 1867 (c. 3), 8. 92, sub-sect. 10.— 
McGREGOR v. ESQUIMALT & NANAIMO Ky., [1907] 
A. C. 462; 761. J.P. C. 85; 97 L. T. 223, P. C,. 
Annotation :—.A8 to (1) Refd. Wilson v. Esquimalt & Nanaimo 

Ity., (1922) 1 A. C. 202. 

173. Restriction of right of appeal from pro- 
vincial court—When matter within exclusive juris- 
diction of provincial legislation./—A provincial 
legislature has no power to limit the right of appeal 
from the provincial cts. to the Supreme Ct. of 
Canada, which is conferred by Revised Statutes 
of Canada, 1906 (c. 139), s. 36, even in matters 
which are, by British North America Act, 1867 
(c. 3), s. 92, within the exclusive jurisdiction of 
the provincial legislature. ; 

Where the subject-matter is open to both legis- 
lative bodies, the enactment of the Dominion 
Parliament must prevail.—CROWN GRAIN Co., 
Lrp. v. Day, [1908] A. C. 504; 78 L. J. P. C. 19; 
99 L. T. 746; 24 T. L. R. 913, P. C. 

See No. 91, ante. 

174. Water rights—Public lands granted by 
Provincial Government to Dominion Government.] 
-—A grant by a Provincial Govt. to the Dominion 
Govt. of Canada of public lands in the Province 
passes the water rights incidental to such lands, 
so that it is not competent for the provincial 
legislature to decal with them_ by _ subsequent 
legislation. BURRARD POWER Co., Ip. v. R., 
(1911) A. C. 87; 80L. J.P. C. 69; 103 L. T. 404 ; 
27 T. L. R. 57, P. C. 

Annotation :—Retd. A.-G. for British Columbla v. A.-G. 

for Canada, (1914) A C. 153. 

schools. — BELLEVILLE ROMAN CATHO- 


LIC SEPARATE SCHOOLS TRUSTEES 0. 
GRAINGER (1878), 25 Gr. 570.—CAN. 





not such as 
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Sect. 3.—The legislature: Sub-sect. 4, A. (b) tit.] 


175. Appropriation of money subscribed by bond- 
holders outside province—Right of bondholders to 
recover.|—Under British North American Act, 
rovincial legislature has the 
egislating as to property & 


1867 (c. 8), 8. 92, a 
exclusive power of 
civil rights in the province. 

A sum of mone 


hat the money should form 
revenue fund of the 


ree tne A teem: 


bo ——— ——.]——MACKELL v. OTTAWA 
SEPARATR SCHOOL TRUSTEES (1915), 8 
O. . N. 596 ; 34 O. L. R. ° 24 
D. L. R. 475: [1917] A. C. 62.—CAN, 


c ; - Ae ares Yipee ia ex 
cepttonat or acciden . Zp. nHKENAUD 
(1873), 1 Pug. ST AN 


d. No power to repeal all 
previous statutes.}—Public Schools Act, 
53 Vict. c. 38 (M.), by which all previous 
statutes relating to education were 
repealed & a system of non-sectarian 
schouls was established, for the support 
of which all ratepayers alike were 
taxed, is wlira vires.—LOGAN v. WIN- 











NIPEG Crry (1891), 8 Man. L. R. 3; 
reved., [1892] A. C. 445.—CAN. 
e Assessment of tarea—An- 





portionment between schools.) — Sas- 
katchewan legislature had no juris- 
diction to cnact Schooi Assessment 
Act, R. 8. S. (1909), c. 101, a. O8a, & 
the taxes payable by cos. which 
neglect to givo notices requiring a 
ortion of tho schoo! taxes payable by 
he co. to be applied to the purpose 
of separate schools should not be 
apportioned hetween the public & 
separate school boards.—HiLGINa PUB- 
Lio SoHooL DisTRICrT v. GRATTAN 
SEPARATE ScHoor DisTricr (1915), 
60 S. OC. R. 589.—CAN. 


f. Power to legislate as to school 
attendance.) —- Schvol Attendance Act, 
1916 (c. 97) (Man.), was intra vires & 
is binding on a Mennonite who came 
to Manitoba in or about 1874 with his 
parents, who were menibers of the 
community of Mcnnonites referred to 
in tho Order in Council (Dom.) of 
Aug. 13, 1873. In so far as the Ordor 
in Uouncil may purport to bind the 

rovinee in cducational matters it is 
neffective owing to sect, 22 of the 
Manitoba Act, which gives jurisdiction 
therein to the provincial legislature 
alone.—R. v. HILDEBRAND, {1910) 3 
WwW. WwW. R. 286.—CAN. 


F Provision as to payment of 
salaries by municipality.}—A provin- 
otal enactmont providing that a certain 
proportion of the salaries of public 
school teachers employed in a munict- 
pality shall be paid by the munict- 
palty. is intra vires.— A.-G. OF BRITISH 

LUMBIA tv. VICTORIA CORPN. (1890), 
2 B. Cc. R ] —CAN 


h. Administration of justice-—— Ap- 
poiniment of magistrates.|\-—Tho right 
of the provincial legislatures to legis- 
Jate in relation to the administration 
of justice, includes a right to make 
provision for the appointment of police 
Magistrates & justices of the peace by 
the Licutenant-Governor.—R. v, BEN- 


k. mann, } a B, N. A. Aot, 
1867, oonferred upon either the Par- 
liament of Canada or the legislatures 
of the prowttioes the power to pass laws 
providing for the appointment of 











was subscribed by bondholders 
resident outside the province for the construction 
of a railway in @ province of Canada, under a 
scheme which afterwards proved abortive. 
money was lying at a bank in the province. 
provnels legislature passed an Act prove re 

art of the genera 
rovince free from all claims 
of the railway co. or their assigns, & should be paid 
over to the treasurer of the province :—Held: 
as the bondholders had a right to recover back their 
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The 
The 


justices of the peace. Such laws are 
in relation to the administration of 
justice, & upon the proper construction 
of sccts. 91 & 92 of the Act are exclu- 
sively within the power of the provincial 
legislatures under sect. 92 (14).—R. 


lL ——.J—The appointment 
of police magistrates is not ultra vires 
the Legislature of Ontario.—lt. v. 


m. -)— Legislation re- 
specting the appointment of stipendiary 
magistrates is within the jurisdiction 
of a provincial legislature—R. v. 














n. Grant of special jurisdic- 
tion.)—53 Vict. c. 18, 8. 2, so far as it, 
provides that the cts. of general scs- 

sions of the peace shall have jurisdic- 

tion. to try any person for any offence 

undor hk. 8. C. co. 165, 88. 28, 31, an 

Act respecting forgery, is within the 

powers of the legislature of Ontario, 

as being in relation to the constitu- 

tion of a provincial ct. of criminal 

jurisdiction.—R. v. LEVINGER (1892), 

22 O. lt. 690.—CAN. 


Oo. ——.J—A provincial statute 
providing that stipondiary magistrates 
& police magistrates shall have juris- 
diction to hoar & determine actions of 
any kind of debt where the sum 
demanded does not exceed $100.00, 
is intra vires.—Re SMALL DEBTS ACT 
(1896), 5 B. C. R. 246.—CAN. 


p. Organisation of special court.) 
—GOWER v. JOYNER (1896), 2 Terr. 
L. R. 387.—CAN. 


q. ——— Acts relating to attendance 
of juries. |—Acts relating to attendance 
of grand & petit jurors in criminal 
matters at county cts. are within the 
powers of local legislature.— MULLIGAN 
v. RAINSFORD (1870), 13 N. B. R. (2 
Han.) 1.—CAN. 








r, —— ——.]—R. tr. FoLey (1873), 
(1825-1897) N. B. Dig. 218.—CAN. 


&. —— ——.]}-—-SPROULE v. R. (1886), 
1 B. Cc. R., pt. Il., 219.—CAN. 


t. Regulation of giving of 
evidence. |—Notwithstanding tho re- 
servation of crirninal procedure to the 
Dominion Parliament in B. N. A. Act, 
1867, 8. 91 (27), a provincial legislature 
has power to regulate & rrovide for 
the course of trial & adjudication of 
offences against ite lawful enactments, 
in this case a breach of the Liquor 
Licence Act, even though such offences 
may be termed crimes; & therefore 
to regulate the giving of evidence by 





defts. in such cases.—R. v. BITTLE 
(1892), 21 O. R. 605.—CAN. 
a. ——— ——.]}—The provisions of the 


Enquiries Act, gi 


comrs. the gaine 
powers to enforce 


e attendance of 
witnesses as is vested in a ct. of law in 
vil cases, which comprises the power 


of suit should pags to the co 
goods 


money as having been paid for a consideration 
which had failed, the legislation was not restricted 
to dealing with property & civil rights in the 
province, & was wlira vires.—RoOyvaL BANK OF 
CANADA v. R., [1913] A. C. 283; 82 L. J. P. C. 83; 
108 L. T. 129: 29 T. L. R. 239, P. C. 


Annotations :—Refd. Sinclair v. Brougham {1914} A. C. 
Workmen’s Oompensation dian 
Pacific Ry., [1920] A. C. 184. 


176. Education—Suspension of powers of board 
of management.|—By British North America Act, 
1867 (c. 3), 8. 93, exclusive power is given to the 
provincial legislature of each province to make 
laws in relation to education, provided that nothing 
in any such law shall prejudicially affect any right 
or privilege with respect to denominational schools 
which any class of persons have by law in the pro- 
vince at the Union :—Held: an act passed by the 


oard »v. Cana 





to commit, is intra vires the 1 ture 
of Manitoba, as being within the pro- 
visions of B. N. A. Act, 1867, s. 92 
18) ey v. MATHERS (1915), 32 
San R. 331; 25 Man. L. R. 580.— 


aa. Power to regulate procedure—As 
to laws within scope of authority.}— 
PaGE v. GRIFFITH (1872), 17 L. C. J. 
802.—CAN. 


bb. —— ——.]— Ex p. DUNCAN 
(1872), 16 L. C. J. 188.—CAN. 

cc, ——— ——.]— Porn v. GRIFFITH 
(1872), 16 L. C. J. 169.—CAN. 


dd. ———- ——.]—CoTr v. CHAUVEAU 
(1881), 7 Q. L. R. 258.—CAN. 


ee. ——— ——..]—R. v. COVERT, [1917] 
10 Alta. L. R. 349.—CAN. 


ff. —— Fine & imprisonment.) 
—Tho local legislatures have the right 
& power to impose punishment by fine 
& imprisonment as sanction for laws 
which they have power to enact.— 
A.-G. OF CANADA v. A.-G. OF ONTARIO 
(1894), 23 S. C. R. 458.—CAN. 


se. -——— -}] —- Notwith- 
standing the wording of 8B. N. A. Act, 
1867, 8s. 92 (15), empowering a provin- 
cial legislature to impose punishment 
* by fine, pene ty or imprisonment ” 
for enforcing its laws it has power to 
{impose a penalty by fine coupled with 
imprisonment.—Re KENNEDY, [1919] 
3 V ry W. ht. 777.—CAN. 


hh. Hard labour.}]— A 
provincial legislature has power to 
enforce any of its laws by imposing 
hard labour as a p hment for the 
violation of them.—R. v. FRAWLEY 
(1882), 7 A. R. 246.—CAN. 


xk. —— ~——-— Includes right to summon 
witnesses, |\—Ez Bx DANBEREAU (1875), 
2 Cart. 1 5.—C e 




















l.-—— Includes right to B ikcredasg 
of process.}-— MCCARTHY tv. BRENER 
(1896), 2 ‘lerr. L. R. 230.—-CAN. 


mm. JMutiers of merely local nature 
—Tolls.}—An Act of the ature of 

uebec authorised the feutenant- 

overnor to revoke the right of certain 
municipalities to exact tolls on a toll 
bridge, for default in making repairs, 
& to transfer the property to others :— 
Held; the Act was valid, as the matter 
related to property & civil rights & 
was of a merely local nature.— 
CLEVELAND MUNICIPALITY v. MEL- 
BOURNE MUNICIPALITY & BROMPTON 
GORE (1881), 2 Cart. 241.—CAN. 


nn. Power to authorise local cor- 

ie Reader od to borrow—At rate of 

nterest.}— ROYAL CANADIAN INSURANCE 

Co. v. MONTREAL WAREHOUSING CoO. 
(188Q), 3 Cart. 361.—CAN. 


00. ——~ Bills of lading.}—A pro- 
vinclal Act enacted “that” righta 
0. 





named in any bill of 
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797; 33 T. L. R. 41, P. C. 


ments during suspension.|—The legislature of 
Ontario passed an Act superseding the Board of 
Trustees of the Roman Catholic Schools in Ottawa | 
& appointing a commission to take over the schools. 


{ 
177. ——_ ——— Legislation making valid pay- | 





to the indorsee thereof, to whom the 
property in the goods should bo 
ransferred by such consignment or 
indorsement, & that every such 
instrument representing goods to have 
been shipped should, in the hands of a 
consignee or indorsee for value, be 
conclusive evidence of shi ment as 
against the ones signing tho instru- 
ment :—Held: the act was not beyond 
the powers of the provincia] legislature 
as beng an interference with trade & 
commerce.—BEARD v. STEELE (1872), 
34 U~. C. Rh. 43.—CAN. 


a. Internal 
DOUGALL ¥. UNION NAVIGATION 
(1872), 2 Cart. 228.—CAN. 


r. Prevention of peddling.) — 
By Municipal Act, R. 8S. O. (c. 17), 
s. 466 (6), city councils may pass 
bye-laws ‘‘for preventing criers & 
vondors of sinall ware from practising 
their calling in the market, public 
streets, & vacant lots, adjacent there- 
to ’? :—Held: this enactment was not 
ultra vires of the provincial legislature, 
as being a regulation of trade or 
commerce, but it was authorised as a 

rovision of municipal govt.—lLe 

ARRIS & HAMILTON CORPN. (1879), 
44 U. Cc. R. 641.—CAN. 


8. Imposition of licence tar on 
traders.J}—ANGERS Vv. MONTREAL CITY 
(1880), 2 Cart. 335.—_CAN. 

Mon- 


t..—— -J——-MALLETTE UV. 
TREAL CORPN. (1880), 2 Cart. 340.— 
OAN. 

a. ——.J]— PIGKON wv. RE- 
CORDER’S CouRT & MONTREAL CITY 
(1891), 17 8. C. R. 495.—CAN. 


b. Authorisation of contraction 
of debts—-Subsequent powers as to.|— 
The local legislatures are not re- 
stricted by the words ‘** Property & 
Civil Rights in the Province "’ 
legislation respecting bonds held there- 
in: & where debts or other obligations 
are authorised to be contracted under 
@ local Act passed in relation to a 
tnatter within the powor of the logis- 
lature, such debts may be dealt with 
by subsequent Acts of the same legis- 
laturé, notwithstanding that by a 
fiction of law they may be domiciled 
out of the province.—JONES v. CANADA 
CENTRAL Ry. Co. (1881), 46 U. C. KR. 
250.—CAN. 


trade.] — Mac- 
Co. 




















Cc. Locat administration — 
Ferries.}—The authority given to the 
i doesghs assembly of the North- 
& O 





t Territories, by R. 8. C. c. 50 
rders in Council thereunder, to 
legislate as to ‘‘ municipal institutions ”’ 
& ‘*‘ Matters of a local & private 
nature,’’ & perhaps as to Hcence for 
revenue, within the Territories, includes 
the rigtt to legislate as to ferries.— 
DINNER 0. HUMBERSTONE (1896), 26 
8. Cc. R. 252.—CAN. 
a. ——— ——.}—The legislatures of 
the province have sovereign powers 
wi the range of subjects falling 


rred on the Minister of Education, 
the Lieutenant-Governor in 
to suspend or withdraw all 
the rights, powers & privileges of 
' the board of management of certain denominational 
schools for an indefinite time, at his discretion, 
& to confer them upon _a nominated Commission, 
‘ in the event of the board failing to comply with the 
rovisions of the Act, was ulira vires.—OTTAWA 
SEPARATE ScHOOLS TRUSTERS v. OTTAWA CORPN., 
' [1017] A. OC. 76; 86L. J. P. C. 73; 115 L. T. 


a tera of the province of Ontario in 1915, 
which confe 


Part II.—CoLonraL AND DomINIon GOVERNMENT. 


_ The commission took over the schools & to meet 
the expenses they levied a half-year’s rate, took 
money standing to the credit of a 
bank, & transferred a portion of 
‘bank. The Act ay Saket: applts. was ther 
held by the Privy 

' thereupon the commission gave up possession 0: 

' the schools to applts. Actions were then brought 
by applits. against the banks to recover the moneys 

' & against the comrs. to recover the produce of 

Pendin 

legislature passed the Act 7 Geo. 5, c. 50, declaring 

that the payments made while the schools were 
being carried on by others than applts. were 
ood payments against the funds which were raisec 
available for the conduct of the schools only :— 

Held: as applts., if they had been left in manage- 

i ment, would necessarily have spent the money for 
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' the rate. 


within the scope of provincial juris- 
diction, including the govurnance of 
municipa) institutions, & the cts. 
cannot set aside legislation relating to 
such matters upon the ground that 
constitutional principles have heen 
violated.—HELL v. WEKATMOUNT TOWN 
(1899), Q. R. 15 S. C. 580.—CAN. 


0: Preservation of game—Dro- 
hibition of exyort.)---As the preserva- 
tion of gamo within tho province is 
within the competence of the pro- 
vincia] legislature, a prohibition against 
export docs not render the enactment 
ultra vires a8 interference with trade & 
commerco, such provision being sub- 
sidiary & incidental to the general 
purpose of tho statute.—lh. vv. Bos- 
COWIT®? (1895), 4 B. C. It. 132.—CAN. 


Eutra-territorial carriage.) 
—A province mby create a co. with 
power to ‘undertake oxtra-territorial 
contracts of carriage, & so it is not 
ultra virea of a co. incorporated in 
British Coluinbia to contract to carry 
goods from British Columbia to a 
int in the Yukon = territory.— 

OYLE v. VicroRtA YUKON TRADING 
rae ee 9B.C.R. 213; 220. L. T. 
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g. Shops regulation.) — The 
provisions of Shops Regulation Act 
are intra vires of the provincial legis- 
lature, under British North America 
Act, 1807 (c. 3), 8. 92, as dealing with 
@ matter of a morely local & private 
nature in the Province, & not inter- 
fering with tho regulation of trade & 
cuinmerce, assigned to the Dominion 
Parliament by section 91.—Srank v, 
ea (1902), 14 Man. L. R. 672.— 








wh Trading stamps — Autho- 
risation of iasue.J}—The Act of the 
legislature of Quebec, 3 Edw. VII. 
c. 39, authorising municipal councils 
of cities, towns, villages & parishes, to 
pass bye-laws prohibiting the use of 
‘trading stamps,”’ unless redeemable 
by the manufacturer or trader who 
issues them, does not infringe upon tho 
exclusive power of the Parliament of 
Canada to make laws for the regulation 
of trade & commerce, nor upon the 
exclusive power of Parllament over 
oriminal] law, & is not unconstitutional, 
illegal, or wlira virea.—WILDER v. 
MONTREAL Corrn. (1904), Q. H. 26 
S.C. 504.—CAN. 


k. Regulation of exhibition en- 
tries.}—An Act to prevent the fraudu- 
lent_ entry of horses at exhibitions, 
R. 8. O., 1897, c. 254, is within the 

owers of the Ontario legislature.— 
red HORNING (1904), 8 O. L. R. 215.— 


123), is not in conflict with Dominion 
compenios Act. The latter gives a 
co. the capacity of status to carry on 
business in the various provinces of 
the Dominion, consistently with the 
laws thereof, & in British Columbia a 
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t to another 


uncil to be ultra vires, & 


these actions the Ontaric 
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pro-requisite to doing business is thc 
securing of a liconce.—WATEROUE 
IGNGINE WoRKS Co. v. OKANAGAN 


LUMuER Co. (1908), 8 W. L. R. 378.— 
CAN. 





m. Renova: of women by 
Chinamen.}—An Act to Prevent the 
Employment of Female Labour 

Certain Capacitics & prohibiting the 
employment of whito women in places 
of business or amusoment owned, kent 
or managed by Chinarnen, is within 
the power of the legislaturo.—R. v. 
ae WING (1913), 24 W. L. R. 913.— 


n, —-—.]—-Master & Servant Amend: 
ment Act, 1809 (8. 3), as applicable 
to clerks in a bank, may be said 
to deal with civil rights, & is intra 
wires of the provincial legislaturc.— 
ASIIMORE v. BANK OF BRITISH NORTH 
AMERIOA (1913), 24 W. L. RR. 840: 
4 Ww. W. R. 1014.—CAN. 


oO. Companies — Power tc 
operate in another province.)——A. pro- 
vincial legislature may legislate so as 
to creato by statute a corpn. with the 
general capacity to avail itsclf of o1 
acquire in another province power tc 
operate in that province with respect 
to the carrying out of its corporate 
powers granted by the province incor: 
porating the co.—WEYRURN ‘TOWNBITK 
Co. v. HONSBERGER, [1919] 3 W. W. R. 
783.—CAN. 


p. Must not be repugnant t 
Dominion  legislation.] — North-West 
Territorics Ordinance (c. 2 of 1896), 
vesting titlos of lands sold for taxes 
in the purchaser forthwith upon the 
exccution of tho transfer thereof, free 
of all charges & incumbrances other 
than liens for existing taxes & Crown 
dues, is inconsistent with Land Titles 
Act, 1894 (ss. 54, 59, 97), & pro tanto, 
ultra vires of the legislature of the 
North-West Territorics.—NorRTH BRIT: 
IsH CANADIAN INVESTMENT Co. v. ST. 
JOHN SCHOOL TRUSTERS, DtstTRicT No. 
16, N. W. T. (1904), 35 8. OC. R. 461.— 

aa. ——.}—-SAWYER-MASSEY CO. ¥. 
Dene (1907), 1 Alta. L. HR. 125,.—~ 





bb. ---——.}—It. v. GARVIN (1907), 18 
B. C. R. 331.—CAN, 


co. .]— Legislation of this cha- 
racter being within the exclusive 
jurisdiction of the Parliament of 
Canada, British Columbia Oonsolida- 
tion Act, 1888, limiting the Bpplicasicn 
of the Imperial Acts to the old colony 
of British Columbia, was ulira vires.—~ 
TURNER v. Larry (1913), 25 W. L. R. 
363.—CAN. 


dd. Regulating trade & com- 
merce. }-—-The sole jurisdiction to - 








late trade & commerce ves 

in the Dominion Parliament, it is not 
competent for a provincial [ ture 
to prohibit the e of that w the 


Dominion Parliament has given licence 
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Sect. 3.—The legislature: Sub-secl. 4, A. (b) 


& (c).] 


the same 
prejudic 


36 T. L. R. 23, P. C. 


178. Amendment of constitution — Abrogation 
of powers of Lieutenant-Governor.|—By the Initia- 
tive & Referendum Act, 1916 (c. 59) (Man.), the 
legislature of Manitoba purported to enact elaborate 
provisions by which in effect laws might be made 
& repealed by the direct votes of the electors of 
rovince :—Held : (1) the language of the Act 
could not be construed otherwise than as intended 


the 


rm ee ee ree ee - ~ 


to soll.—-R. vw Furrigs (1910), 
W. L. RR. 331.—CAN. 


7% Promissory notes.) 
-—Promissory notes are not within 
the purposes or objects to which the 
legislative authority of the legislature 
of British Columbia coxtends.—JOHN 
DEERR PLOW Co. v. MERRITT (1913), 
24 W. LL. RH. 221.—CAN. 


15 











b. Intercat.)-—- A provincial 
statute provided that all parties 
paying taxes prior to a certain date 
should be entitled to a reduction of 


ten per cent., & that there should be 
added to all taxcs unpaid upon a 
certain later date a sum of ten por 
cent. :—lJleld: viewing the whole 
statute the amount to be added was 
in reality interest, & as the provision 
was wlira vires interest at: +x per cent. 
could not be charged.—MORDEN +. 
SOUTH DUFFERIN (1890), 6 Man. L. lt. 
515.—CAN. 


Oa J — SUNULTZ, 1. WIN- 
NIPEG Ciry (1889), 6 Man. I. LR. 35.— 
CAN. 





d. ——-, J-—K. R. Act, R. Ss. M. 
(1913), ¢«. 46, 8. 714, providing for 
interest gua interest upon the amount 
of judgment, is wiltra vircs of the 
rovincial legislature since the sub- 
ect of interest is one within the ex- 
clusive jurisdiction of the Dominion 
Parliament.—Cask tv. GODIN (19114), 
rah aille L. KR. 788; 20 D. LR. 19.--- 


e. Whether power to give right of 
action against department of Imperial 
Government.|—Qu.: Whether the pro- 
vincial parliament can constitutionally 
give a right of action against the board 
of ordnance, a military departinent of 
the lmperial Governmont.—TULLY v. 
ORDNANCE PRINCLVAL OFFICERS (1848), 
5 U. Cc. R. 6.—-CAN. 


f. Revenue laws.)}—~Provincial legis- 
lature has power to impose addi- 
tional grounds of forfeiture = for 
breach of the revenue laws, on goods 
subject to forfeiture under an Act of 
Parliament.—A.-G. v. NOUR HUNDRED 
KRGS OF GUNPOWDER (1852), 2 All. 
493.—CAN. 


g: Power to authorise municipal cor- 
porations tu legislate as tu nuisances.) 


h. Power to divide property 
deceased orthwith. }—Re 
(1873), 19 Gr. 366.—CAN. 


k. Power to authorise appointment 
of commissioners.}—39 Vict. o. 5, 8. 1, 
which provides that comrs._ shall 
be appointed by the Lieutenant- 
Governor in Council is not ultra vires 
of the local logislature.—GANONG vt. 


l. Salartea of Dominion servants— 
No power to scize.}—EVANS t. HUDON 


of 
GOODHUE 


urposes, the Act 7 Geo. 5, c. 50, did not 
y affect their rights, & was, therefore, 
not ulira vires the legislature of Ontario under 
British North America Act, 1867 (c. 3), s. 93 (1), 
& the actions failed.—OTTawa ROMAN CATHOLIC 
SEPARATE SCHOOLS TRUSTEES v. QUEBEC BANK, 
[1920] A. C. 230; 89L. J. P.C.9; 122. T. 211; 
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to affect seriously the position of the Lieutenant- 
Governor as an inte 
under the British North America Act, 1867 (c. 3), 
& there was consequently no jurisdiction to enact 
either the provincial Act as a whole or certain 
specified sections of it ; (2) it was doubtful whether 
under the 1867 Act, s. 92, a provincial legislature 
could create & endow with its own capacity a new 
legislative power not created by the Act.—He 
INITIATIVE & REFERENDUM ACT, [1919] A. C. 935 ; 


gral part of the legislature 


88 L. J. P. C. 143; sub nom. Re MANITOBA INITIA- 


& 
san 


em ee ee ee 





(1878), 2 Cart. 346.—CAN. 


_m. Judgment as to— Ultra 
vires. }—59 Vict. c. 28, 8. 53 (N. B.) 
authorising the judge or other officer 
before whom an cxamination is held, 
upon it being made to appear to hiin 
that the judgment debtor is unable 
to pay the whole of the debt in one 
sum, but is able to pay the same by 
instalments, to make an order that 
the debtor shall pay the amount of 
the judgment debt by instalments, in 
so far as it is sought to apply the 
same to salary or income derived 
from office or employment undcr the 
Govt. of Canada, is ultra vires of the 
provincial legislature.—H2z p. K1LLAM, 
Ex p. McLKop, Ex p. WILKINS (1897), 
34 N. B. RR. 530.—CAN. 


n. Prisons — No pee to interfere 
with Dominion legislation as to.}-——-The 
legislutive jurisdiction of the Parlia- 
ment of Canada in respect to the 
establishment, maintenance & manage- 
ment of penitentiaries, cannot be in 
any way limited, restricted or affected 
by any provincial legislation in the 
provineo of Now Brunswick, either 
previous or subsequent to the con- 
federation of the provinces under 
B. N. A. Act, 1867.—-Re New BrunNns- 
WICK ARS (1880), Cout. 24. 





Seemed 
.d 


0. No jurisdiction as to provincial 
Supreme Court.}-—-The Supreme Ct. of 
British Columbia is not a provincial 
ct. within the meaning of the British 
North America Act, 1867 (c. 3), s. 92, 
sub-sect. 14, & the provincial legisla- 
ture has not power to make laws 
regulating its procedure or any powcr 
to diminish or repeal its powers, 
authorities or jurisdiction, nor to 
allot any jurisdiction to any particular 
judge thereof, nor to alter or add to 
any of the existing terms & conditions 
of the tenure of office by the Judges, 


whether as to residence or otherwise.— - 


SEWELL tr. BRITISH COLUMBIA TOWING 
Co., Tith THRASHER CaASk (1882), 1 
B.C. R., Pt. I., 153.—CAN. 


Pp. Complete jurisdiction over Di- 
visional courts.) — Provincial legisla- 
ture has complete jurisdiction over 
div. cts., including the appointment 
of officers to preside over them.—-Re 
WILSON v. MCGUIRE (1883), 2 O. R. 
118.—-CAN. 


q. Power to incorporate dd em- 
power company.}—By 45 Vict. c. 41, 
the - co. was incorporated & 
empowered to build a bridge across 
the A. river :—Held: the Act autho- 
rising the building of the bridge was 
ultra vires of the local legislature.— 
Re BRANDON BRIDGE (1884), 2 Man. 
L. R. 14.— CAN. 


Yr. Not compan to operale 
hout Dominion }—_The objects of 


the Act to incorporate the ‘“ Canada 
Provident Association,” 45 Vict. c. 107 





TIVE & REFERENDUM Act, 121 L. T. 651; 
T. L. R. 630, P. C. 

179. Workmen’s Compensation—Accident when 
employed outside province.]—Resp. co. was incor- 
porated by a Dominion statute & owned a steam- 
ship which plied between ports in British Columbia 
orts in the United States. 

with all hands in waters outside British 
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(D), for carrying on business as @& 
mutual benefit society throughout the 
Dominion of Canada do not fall 
within the class of subjects allotted 
to the provincial legislatures under 
B. N. A. Act, 1867, 8. 92.—J%?c CANADA 
PROVIDENT ASSOON. (1882), Cout. 48. 


eed 


s. Power to sell provincial land.}— 
29 & 30 Vict. c. 16, being an act to 
provide for the sale of the rector 
ands of Ontario is intra vires & valid. 


—LANGTRY v. DUMOULIN (1885), 7 
O. R. 499.—CAN. 
t. Power to vary trusts as to 


municipal land.j--Land, then forming 
part of the Ordnance lands of the old 
Province of Canada, having been 
granted to the corpn. of Toronto in 
1858, the power to vary the trusts 
contained in the grant is vested in 
the legislature of the province & not 
in the Parliament of the Dominion.— 
KENNEDY v. TORONTO Ciry (1886), 
12 O. R. 211.—CAN. 


aa. No power to authorise erection of 
piers in tidal river.}—45 Vict. c. 100, 
passed since B. N. A. Act came into 
force, is wltra rircs Bo far as it professes 
to authorise the erection of piers & 
booms in uw tidal river.—QUIDDY RIVER 
Boom Co. v. DAVIDSON (1886), 25 
N. LB. I. 580.—-CAN. 


bb. No power to review-—Where pro- 
ceedings within Dominion authority.) 
—-The provincial legislature cannot 
confer a jurisdiction to regulate 
procedure in certiorari In matters not 
coming within its legislative authority, 
c.g., The Canada ‘Temperance Act.— 
R. ve. DE CostreE (1888), 21 N.S. WR. 
21 1.--CAN. 

co. Power to create mining courts 
—cé ministerial officers.)—It is com- 
petent for the province to create 
mining cts., & to fix their jurisdiction, 
but not to appoint any officers thereof, 
with other than ministerial powers.— 
BuRK v. TUNSTALL (1890), 2 B.C. R. 
12.—CAN. 

dd. Power to allow appeals from 
county courts.}—Acts of 1889, c. 16, 
8s. 15, allowing an appeal from the 
county ct. judge, is twnfra vires the 
local legislature.—R. v. McDONALD 
(1891), 24 N. Ss. R. 35.——-CAN. 

ee. No as to divorce.}— 
Provincial legislatures have no power 
to confer divorcee jurisdiction upon 
any ct.—ScoTr v. Scotr (1891), 4 
B. C. R. 316.—CAN. 

ff. Election cases-~- Power to give 
master authority as to.}—Provincial 
legislature has power to invest the 
master in chambers with authority to 
try controverted municipal election 
cases.— RK. v. BIRKETT (1891), 21 O. R. 
162.—CAN. 


gg. County court judges— Limita- 
tion of power as eae ents Cta. 
Amendment Act, 1890, s. 9 (B. C.), 
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rritory. Under Part I. of the Workmen’s 
mpensation Act of British Columbia (R. S. B. C., 
ayable by the 


1916, c. 77) compensation was 
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tablished to the dependants, whether resident 
the Province or not, of drowned seamen who had 
en engaged while resident in the Province. 
Resps. by the Act were contributors to the fund 
pay roll of their employees 
+ who were within the scope of the Act :—Held: 
| orkmen’s Compensation 
* Act whereby the compensation was payable were 
" antra vires the Provincial Legislature ; 
“t,gid not derogate from the resps.’ right to limit 
% their liability under s. 503 of the M.S. Act, 1894 ; 
i & were not inconsistent with the provisions of 
sg, 215 of the Canada Shipping Act (R S. Can., 1906, 
'c. 113) with regard to the duty of the owner of a 
Canadian foreign sea-going ship towards injured 


Breen ee ee me 


(1) the provisions of the 


so far as it purports to appoint the 
county ct. judge of Yale to act as & 
erform the duties of the county ct. 
udge of Kootenay, is ultra vires of the 
provincial jsegislature.—PIKL-Kk-ARK- 
AN uv. R. (1891), 2 B. C. R. 53.—CAN. 


h. Criminal matters — Exclusive to 


* Dominion. }--R. ve LAWRENCE (1877), 


43 U. C. R. 164.—CAN. 

k,. —— —-R. ve. LAKE (1878), 
43 U. C. R. 515.—CAN. 
No power to give 
magistrates authority as to.|}—DProcedure 
in criminal matters, which by LB. N. A. 
1867, 5. 91 (27), is assigned 
to the VDarliament of 





1. -—— 





exclusively 


Gin Cunada, includes the trial & punish- 
Bee, 


ment of the offender, & therefore 
53 Vict. c. 18 (QO), 8. 2, which authorises 


_, police magistrates to try & convict 
persons charged with forgery is ulira 


vires the provincisl legislature.—RK. v. 


. TOLAND (1892), 22 OQ. R. 505.—-CAN. 





m. —— No power to alter pro- 
cedure. }—Provincial legislature has no 
jurisdiction to make laws altering 
the practice in criminal procedure.-— 
R. v. CROTHERS (1899), 11 Man. L. R. 
567.—CAN. 

n. Power to authorise  construc- 
tion of drain—Unless amounting to 
nuisance.}—While the legislature of 
New Brunswick could not, at the time 
of the passing of Act of Assembly, 
40 Vict. c. 58, Jegalise such interference 
with or injury to the right of naviga- 
tion or fishery as would amount to a 
nuisance, they could authorise the 
coustruction of a drain to carry the 
refuse water froun defts.’ works to the 
harbour, & so long as the discharge 
of such refuse water through the 
drain did uot amount to a nuisance 
there was no ground upon which to 
enjoin deft. co. to remove their sewer 
or to abandon the use of it.-—-lh. v. 
sT. JONN Gas Liant Co. (1895), 4 
Exch. C. Rt. 326.—CAN. 

o. Lotleries—-No power to authorise.) 
—The provincial legislatures have no 
jurisdiction to permit the operation 
of lotteries forbidden by the criminal 
statutes of Canuda.-—Sr. JEAN-BarP- 
TISTE DE MONTREAL ABSSUCN. 0, 
BRAULT (1900), 30 S. C. R. 598.—-CAN. 

p. Licences—Timber—Application of 
conditions to.J—61 Vict. c. 19 (QO), 
making applicable to timber licences 
the condition approved by Order iu 
Council of Feb. 17, 1897, that all pine 
thmber cut under such licences shall 
be manufactured into sawn lumber in 
Canada, is intra vires, & applies to 
licences issued after the pass of the 
Act in renewal of licences in force at 
the time of its passage.—SMyuixz v. R. 
(1900), 27 A. R. 172.—-CAN. 

q. Criminal justice—Exzpenses—Power 
to charye to municipal authorities. |— 

Assembly, 57 Vict. c. 19, 
whereby certain expenses in 


criminal prosecutions are made charge- 


_ portion of the proceeds 


fund thereby | P. C. 


(2) they 
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able upon the municipalities, is not 
ultra vires of the provincial legislature. 
—McLrop v. Kinas, MORISON  ¥. 
Kings (1901), 35 N. B. R. 163.—CAN. 


r. Power to prevent destruction of 
property by fire.-48 Vict. c. & 
60 Vict. c. 9, to prevent the destruction 
of forests & other property by fire, 
are not ultra vires of the local legisla- 
ture.—CGiRANT 1 CANADIAN PACIFIC 
Ry. Co. (1904), 36 N. B. R. 528.—CAN. 


_8. No power to alter law— As to 

liability of Dominion Government— 
Common employment.;}—With respect 
to the liability of the Dominion Govt. 
in cases involving the doctrine of 
common employment, nothing short 
of an Act. of the Parliament of Canada 
can alter the law of Manitoba as it 
stood on that subject on July 15, 
1870.—-RYDER Vv h, (1905), 36 S. C. h. 
462.—--CAN. 

t. Power to authorise appointment 
of judge of another district tu fill 
femporary vacancy.]}—Provineial Acts, 
1901, c. 22, s. 12, amended County 
Court Act by providing that ‘in caso 
of w vacaucy iv the office of judge for 
any district, the Governor in Council 
inmay designate & appoint the judge of 
any other district to act during the 
whole or any part of such vacancy ”’ :-~ 
iield: the Act was intra vires of the 
provincial legislature.—R. v. BROWN 
(1906), 41 N.S. R. 293.—CAN. 


a. Medical profession — Power to 
regulate. }—Medical Profession Act, 6 
Edw. VII. c. 28, is intra vires of the 
legislature of Alberta, & a momber of 
the College of Physicians & Surgeons 
of the North-West Territories may be 
validly convicted thereunder for the 
offence of practising medicine, surgery, 
etc., for gain & reward, in the province 
of Alberta, without complying with 
its requirements as to registration & 
licence, notwithstanding that the 
College of Physicians & Surgeons of 
the North-West Territories had not 
been previously dissolved & abolished 
by order of the Governor in Council, 
in conformity with above Act, s. 16 (3). 
—-LAFFERTY v. LINCOLN (1907), 38 
8. C. It. 620.—CAN. 

b. Sule of food—Power to regulate.} 
—A luc jegislature has  juris- 
diction tuo give authority to city 
councils to make bye-laws requiring 
bread to be stamped with baker’s 
initials & weight.—R. v. Kay (1909), 
7 E. L. R. 209.—CAN,. 

Rocrers (1909), 


c. Highways. }+—Re 
q E. L. ° 212.—--CAN. 

; d. Solicitor’s remuneration.) — Law 
Society Act, 1902, s. 25, which per- 
mits a solr. to contract with any 
person as to the remuneration to be 
paid him for services, & to receive a 
of the subject- 
matter of the action in which he is 
employed, & to receive remuneration 
by way of commission on tho amount 


Annotation -—Generall 
Northern Ry., [1923] A. C. 113. 


180. Quebec legislature—Power to appoint court 
of Fire Marshal—With powers to take evidence on 
oath & commit witnesses.|—R. v. CooTE (1873), 
L. R. 4 P. C. 599; 9 Moo. P. C. C. N. S. 463; 42 
L J.P. 0. 45; 29 L. T. 111; 37 J. P. 708; 21 
W. R. 558; 12 Cox, C. C. 557; 17 E. R. 587, P. C. 

Legislation authorising putting of questions to 


(c) Special Powers of Ontario and Quebec 
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seamen.—WORKMEN’S COMPENSATION BOARD v. 
CANADIAN Paciric Ry. Co., [1920] A. C. 184; 
88 L. J. P. C. 169; 121 L. T. 662; 36T. L. BR. 8, 


. Mentd. Walpole v. Canadian 


Legislatures. 


181. Power to repeal & alter statutes of old 
Parliament of Canada—Extent of power—British 





recovered, etc., is intra vires of the 
Manitoba logislature.—THOMSON  v., 
a HARE (1910), 13 W. L. R. 445.— 


e. Powcr to ordcr examination 
of witnessesa—For purposes of courts 
outside rovinec.}—-Fte ALBERTA W& 
GREAT WATERWAYS Ry. Co. (1910), 18 
W. L. R. 15.—CAN. 

f. Validity of statute—IIow quea- 
tioned.)—The validity of a provincial 
Btatute is not open to attack in an 
action, until notice has beon given to 
tho Minister of Justice, as required by 
Judicature Act, s. 33.—KHLEcTRIC, 
rro. Co., Lrp. v. A.-G. & HYDRO 
Sc eION (1917), 38 O. L. R. 383.— 


g. Power to incorporate banking 
company.}—A provincial legislature 
has power to incorporate a co. with 
the object of carrying on that branch 
of banking which consists of accepting 
money on deposit, paying intcrest 
thereon, & allowing the customer to 
issue cheques against such deposit.— 
Ree VOMINION TRUST Co., U.S, 
FIDELITY’S CASE, iktp’s Casi, RAM- 
ie Cask, [19138] 3 W. W. It. 1023. 


aa. Dangerous property— Power to 
confiscatc.}—Whatever may be the 
extent of the general power of the 
legislature to confiscate property, 
there is no doubt that it has power to 
confiscute or otherwise deal with any 
property which is or may be a menace 
to the public health & to delegate that 
power to municipalities. —R. v. Cuap- 
DERYON, (1918) 3 W. W. R. 209.— 


bb. Public inquirics—lower to legis- 
late as tu. |}—FHe PUBLIC INQUIRIES ACT, 
Re aN (1919) 3 W. W. lt. 115. 


cc. No power to appoint & pay 
Workmen's Compensation Board.}— 
Workmen’s Compensation Act, 1916 
respecting the a Petite & payment 
of salary of the Workmen's Compensa- 
tion Board are ultra vires of the 
provincial legislature as being in 
conflict with the powers reserved to 
the Dominion by B. N. A. Act, 1867, 
as. 06, 99, 100.—KOWHANKO v. TREM- 
D, L. R. 578; 30 Man. L. RK. 198, — 


dd. Power to alter laws of descent, 
—Ilt is competent for the provincia 
Jogisiature to amend the law of descent 
or distribution so as to decrease the 
occasions of escheat or bona vacantta 
which otherwise would have arisen 
under the law as it stoud at the date 
of the establishment of the peo ince: 
—He STONK’S EsTAT& (1920), 13 
Sask. L. Rh. 159.—CAN. 
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ee. Power to repeal & alter statutce of 


old Parliament of Canada—Eztent of.) 
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DEPENDENCIES. 


Sect. 8.—The legislature: Sub-sect. 4, A. (c) & 


B. (a).J 
North America Act, 1867 


owers of direct le 
above Act.—DoBIE v. 
eA 


Annotationa -—Apld. A.-G. for Ontario v. A.-G. for the 
Refd. Crown Grain Co. v. 
OC. 504. Mentd. McSwaine v. Lascelles, 


Dominion 
Day, [190 
[1805] A. ©. 618. 


—An Act of the old Province of 
Canada authorised the Governor to 
appoint police m trates; the Act 
was tempor -—Held: an Act of 
Ontario Legislature, continuing the 
same in force, was valid.—R. v. RENO 
(1868), 4 P. R. 281.—CAN. 


QO. a] acm 38 Vict. c, 65, 
to amend the law relating to fire 
insurances, is not wltra vires, so far as 
it affects cos. incorporated by Acts of 
the Legislature of Canada. to any 
such co, transacting business in Ontario, 
on any subject within the powers of 
the Provincial Legislature, that body 
may impose what condition it pleases 
on the opcrations of the co.— DEAR v. 
WESTERN ASSURANCE Co. (1877), 41 
U~. Cc. R. 553.—CAN. 


fe 6] A. C. 348. 
8] A. 


— ed 





p-——— —— .J——- WILLETT v. DE- 
GrRosBols (1873), 2 Cart. 332.—OAN. 
. Kxposin game for sale— 


t 

55 Vid. c. 5%, 8& 6 (2)}—Whether ultra 
vires. }-—-R. v. CLEGHORN, 13 C. L. T. 
Occ, N, 11.—OAN. 


r. Ontario— Licence Acts —Whether 
ulira vires.}—Ontario Liquor Licence 
Act, R. 8. O., 1887, 8. 84, is ulira 
vires the Ontario Legislature.—R. v. 
HOLLAND, 14 C. L. T. Occ. N. 294. 
—CAN 








8. ——J—Semble: it 
is ultra vires of the legislature of 
Ontario to enact that the provisions of 
the Licensing Acts of Ontario shall 
have full force & effect in a municipality 
where the Temperance Act is in force, 
go as to make the offence against the 
one an offence against the other.— 
R. vo. PRITTME (1878), 42 U. C. R, 612. 
—~CAN. 


t. —— -—— Intoricating liquor— | 


Intended consumption by members of 
See . & LiIGhTBURNE, 
21 0. L. T. 241.—OAN. 


a. ——— Regulation of tavern & 
shop licences—Whether ulira gel a 
Tho Legislature of Ontario hav 
passed an Act, to regulate tavern & 
shop licences, 32 Vict. c. 32, under the 
poner given to them by B.N. A. Act 

867, 8. 92 (9), (16) :—Leld: they had 

Pover under sub-sect 15, to enact 
hat any person who, having violated 

any provisions of the Act, should 
compromise the offence, & any person 
who should be a party to such com- 
ke at should on conviction be 
mprisoned in the common gaol for 
months, & such enactment was 

not opposed to sect. 91 (27), by which 
the criminal law is ed exclusively 
to the Dominion Parliament.—R. v. 


b. ~———~ County Court Judge.) — 
An Act of the Ontario Legislature 
provided that the county judge of one 
county might preside at the sessions 
in a county other than that of which 
he was ju 1—Held : this enactment 
‘ was not within the competence of tho 
Legislature.—GIBSON tt. MCDONALD 
(1869), 7Q R. 4013; 3 Cart. 319.— 


ic 3), 8. 129.|—-The 
owers conferred by the above sect. upon the 

rovincial Legislatures of Ontario & Quebec, to 
repeal & alter the statutes of the old Parliament 
of Canada, are precisely co-extensive with the 
lation with which those 
odies are invested by the other clauses of the 
TEMPORALITIES BOARD 
agg 7 App. Cas. 186; 51 L. J. P. OC. 26; 46 

9 * ° 


sesh ieee: tec ang, lear’ - ee ease etek sem ecenin cs Seow 


B. Australia. 


(a) Commonwealth Legislature. 


ee ee 


Cc. 41 Vict. c. 40, 8. 28 (D)}— 
Subject-matier within exclusive juris- 
diction provincial legislature.) — The 
matters provided for by 41 Vict. c. 40, 
8. 28 (D), were subject-matters of the 
Fire Insurance Policy Act of Ontario, 
over which the province has exclusive 
uriediction ; & although they might 
© proper subjects of legal contract, 
they would have no force or vitality 
through the Dominion Act per se, but 
only ¥ being used as required or 
modified by Ontario Act, namely, in 
the manner provided for variations to 
the conditions thertin contained.— 
GORING v. LONDON MoTUAL FIRE 
CU BANCH Co. (1886), 11 O. R. 82.— 


d. Power to change ownership 
of land—Compensation.}—So far as 
abstract competence is concerned the 
Ontario Legislature has power to 
change the ownership of land within 
the province with or without com- 
pensation.—Re MCDOWELL & PALMER- 
ean TOWN (1892), 22 O. R. 663,.— 


e. Ontario Assignments Act — 
Whether ultra vires.}—There being no 
statute of the Do ou on RUC. & 
insolvency, an Act was passed by the 
Ontario L lature for the purpose of 
enabling debtors to place their creditors 
on an equal footing, but not relioving 
the debtor from arrest or interfcring 
with his after-acquired property :— 
Held: the Act was inira vires.— 
CLARKSON tv. ONTARIO BANK, EDGAR 
v CENTRAL BANK (1899), 15 A. R. 
166.—CAN. 


f. Mechanics & Wage Earners 
Sect. 33 of the above Act as enacted 
by amending Act, 6 Geo. 
8. 
Legislature, so far as it is thereby 
directed that an action brought under 








the Act shall be tried, outside of the | 


County of York, before a judge of tho 
county or district. ct. of the county or 
district in which the land is situate.— 
JOHNSON & CaRgEy Co. v. CANADIAN 
NORTHERN Ry. Co, (1918), 43 O. L. R. 
10.—CAN. 


&. Quebcc—-Taxation— Absolute power 
of lepislature—Within limits of Con- 
stitution.]— Within the limits pre- 
Scribed by the Constitution, 
authority of the parliament & of the 
legislatures is absolute & their power 


' to impose taxation is not restricted 


oe ee 


by the rules & the mode & the pro- 
cedure to which municipal corpns. 
are subjected. 

Therefore, the legislature had the 
right to impose taxation upon all 
eee exerc = the a“ Se 
without naming & specify eni, 
also had the power by statute to 
cover the insufficiency of the bye-law 
in that respect & to give it the same 
effect as a statute would have.— 

UEBEC CORPN. v. GRAND TRUNK Ry. 

° (1898), Q. R 8 Q. B. 246.—CAN, 


h —— -J— Plitfs. sued defta. 





_ to recover the sum of $150, being the 


amount of two business taxes, one of 


V. c. 30, | 
1, are intra vires of tho Ontario | 


182. Taxation— Power to impose 
breaking seals on ship stores—Outside jurisdiction.] 
—Under Australian Customs Act, 1901, s. 127, 
@ penalty is incurred for using ship stores while 
the ship is within the territorial waters or in the 

ort of Melbourne, unless the outy 
boat paid. Under sect. 192, a pe 
for the act of breaking the seals whether on the 
high seas or elsewhere, which had been lawfully 
imposed on ship goods in lieu of vengone 
of duties & entering an Australian po 
seals broken, & the sect. is not «wlira vires the 
Australian Commonwealth in respect of the seals 


the | 


penalty for 


thereon has 
ty is incurred 


ayment 
vith the 


$100 as compounders & the other of 
$50 as wholesale dealers, under the 
authority of a municipal bye-law. 
Defts. pleaded that the bye-law was 
illegal & ultra vires of the municipal 
council, & also that 47 Vict. c. 84 (Q.) 
was ultra vires of the 1 ture of the 
Province of Quebec. e superior ct, 
held that both the statute & bye-law 
were intre vires, & condemned defts. 
to pay the amount claimed. On an 
appeal to the Ct. of Q. B. by defts., 
that ct. confirmed the judgment of 
the superior ct. as regards the validity 
of the statute, but set aside the tax 
of $100 as not being authorised. 
Pltfs. thereupon appealed to the 
supreme ct. complaining of that part 
of the judgment which declared the 
business tax of $100 invalid. There 
was no cross-appeal. On motion to 
uash for want of jurisdiction :-— 
teld: the appeal would not He, 
Sd age and Exchequer Cts. Act, 
8. 24 (g), not being applicable & the 
case not coming within scct. 29 of the 
Act, the amount being under §2,000, 
no future rights within the meaning of 
sect. 29 being in controversy, nor any 
question as to the constitutionality of 
the Act of the legislature being raised. 
——-SHERBROOKE CITY v. MOMANANY 
(1891), 18 S. C. R. 594.—CAN. 


k. Water lot.J}—The govt. of 
the Province of Quebec having by 
letters patent granted a water lot 
extending into deep water at the 
mouth of the river St. Maurice, the 
letters patent were held to be valid, 
subject to an implied restriction that 
the requirements of navigation & 
commerce were not to be interfered 
with or injured thereby.—NORMAND v. 
ST. LAWRENCE NAVIGATION Co. (1878), 
§ Q. L. R. 215.—CAN. 


lL. Fishing—IWhether Province 
or Executive Council has exclusive right 
to grant.}—A.-G. FOR CANADA v. A.-G. 
FOR QUEBEC, Re QUEBEO I‘ISHERIES, 
{1920) 56 D. L. R. 358; [1921] 1 A.C. 


3.—CAN. 
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. e a e 

m. Commonwealth Acts must be 
considered substantially rather than 
literally.)—In determining whether a 
particular law is or is not within the 
power of the Commonwealth Parlia- 
ment to enact, regard must be had to 
its substance rather than to ites literal 
form. The circumstances that an 
indirect effect may be produced by the 
exercise of an adm power of 
legislation is irrelevant to the question 
whether the legislature is competent 
to prescribe the same effect by direct 
law. So are the motives which 
actuated the legislature & the ultimate 

to be attain 








end desired a v. 
BaRGER (1908), 6 C. L. R. 41.—AUS. 
n. Taxation—General rule.}—In the 
exercise of the power of taxation 
conferred by Constitution, s. 61 (ii), 
the Parliament of the Commonwealth 
in repos Prag hbo of taxation is 
entitied to © things as it finds them 
in rerum urd, ve of any 
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being broken outside its jurisdiction.—PENIN- 
ORIENTAL StTeAM NAVIGATION Co. v. 
KINGSTON, [1903] A. C 471; 721. J. P. C. 123; 
89 L. T. 222; 19 T. L. R. 617; 9 Asp. M. L. C. 


BULAR & 


433, P. C. 


183. ———-__ Discrimination between States— 
Excise Tariff, 1902—-Exemption of goods on which 
customs or excise paid before date named.j]—On 
July 26, 1902, Excise Tariff, 1902 (No. 11), was 
passed by the Commonwealth Parliament, imposing 
certain uniform duties of excise, including a duty 
on manufactured sugar, the produce of Australia, 
as from Oct. 8, 1901, the day on which the Minister 
had moved a resolution to that effect in Committee 
of Ways & Means of the House of Representatives. 
On Oct. 16, 1902, the Customs Tariff, 1902 (No. 14), 
was passed, which imposed uniform duties, of 


customs as from the same date. 


applt. to recover back excise duties on manu- 
sugar collected from them between Oct. 
8, 1901, & July 26, 1902, on the grounds that it 
was ultra vires the Commonwealth Parliament to 


fact 





positive laws of the States prescribing 
rules to be observed with regard to the 
acquisition or devolution of formal 
title to property, or the institution of 
judicial proceedings with regard to it. 
Fupenat Comm. G12) to Corea 

EDERAL MR. » 1 GL. R. 
661.—AUS. 





o. -}—Commonwealth Customs 
Act, 1901, Part VIII., is not a “law 
imposing taxation *’’ within the mean- 
ing of sect. 55 of the Constitution. 
—STEPHENS v. ABRAHAMS (No. 2) 
(1903), 29 V. L. R. 229.—AUS. 


Pp. Authority to States to im- 
pose—-On salaries of Coniunonwealth 
officers. }—Commonwealth Services Act, 
1907, is an elfective grant to the 
states of authority to impose upon 
Commonwealth officers taxation in 
respect of their salaries, subject to the 
conditions stated in that Act.— 
CHAPLIN vt, Taxes Comr. (1911), 12 
C. L. R. 375.—AUS. 


a. Power to legislate for 
territory acquired by Commonwealth, }— 
The limitations imposed by Constitu- 
tion, 8s. 55, upon the making of laws 
imposing taxation apply only to such 
laws as are made under the power 
conferred by sect. 51 (ii), & do not 
apply to laws made under the power to 
make laws for the government of any 
territory acquired by the Common- 
wealth conferred by sect. 122, the two 
powers being independent of one 
another. -—- BUCHANAN v. COMMON- 
yeas (1913), 16 CG L. R. 315.— 











r. Power to impose penalty 
for transfer of land from husband to 
wife.J}—Land Tax Assessment Act 
1910-11, s. 36 (2), which in offect 
attempts to impose a pec ry 
Mabuity as a consequence of a transfer 
of land by a husband to his wife or 
vice versd, is invalid as being beyond 
the power of the Parliament of the 
Commonwealth to enact.—WaTER- 
HOUSE v. SOUTH AUSTRALIA LAND Tax 
Deputy FEDERAL Comm., [{1914] 17 
Cc. L. R. 665.—AUS. 


s. Inter-State Commission Act to 
constitute into court—Ulira vires.)— 
Constitution, s. 101, does not authorise 
the Parliament of the Commonwealth 
to constitute the Inter-State Com- 
mission ot., &therefore Luter-State Com- 
mission Act, 19123, Part V., is witrae 
vires the P ent of the Common- 
wealth.——NEW SouTs WALES (STATE 
OF) vw. COMMONWEALTH, ETC. (1915), 
20 C. L. R 54.—AUS, , 


t. Defence— Powers to fir food 
j—. tive powers of the 
Xmmonwealth Parliament conferred 


ce 


| 
! 
| 


include a power 


In a suit by 


eet 


by Constitution, s. 51 (vi) & (xxxix), 


uring a 8 ) 
war to fix within limits of locality the 
highest price which during the con- 
tinuance of the war may bo Shereue 
for bread.—FAREY v. BURVETT (1916), 
21 C. L. R. 433.—AUS. 


a. Powers to forbid en- 
couragement of tnjury to property.)— 
Unlawful Associations Act, 1916-17, 
8s. 4, so far as it makes it an offence 
during the war to encourage tho 
destruction or injury of property, is a 
valid exercise of the defence power of 
the Commonwealth Parliament con- 
ferred by Constitution, s. 61 (vi) & 
(xxxix).—-PANKHURST v. KIERNAN, 


b. Recruiting for scrvice out- 
side Common -}—The power to 
make laws with respect to defence 
conferred by Constitution, s. 51 (vi), 
is not limited to tho making of laws 
with respect to measures of defence 
to be taken within the torritorial 
limits of the Commonwealth &, there- 
fore, War Precautions Act, 1914-16 
so far as it deals with the recruiting of 
forces for service outside Australia, is 
within that power.—SICKERDICK v, 








Go. Powers lo legislate aa to 
soldiers’ repatriation claims. )—~Austra- 
lian Soldiers’ Kepatriation Act, 1917—- 
18 (8. 19), provides that, ‘* Claims 
in respect of monoys advanced by tho 
trustees of the Australian Soldiers’ 
Repatriation Kund or by the Minister 
or a State Repatriation Board or a 
Local Committee shall have the same 
priority with respect to the payment 
of debts as if t money had been 
advanced by the Crown ”’ :—Held: 
the sect. is a valid exercise of the power 
conferred on the Commonwealth Parlia- 
ment by Constitution, 8. 51 (vi), to 
legislate with regard to defence.— 
A.-G. v. BALDING (1920), 27 C. L. R. 
395.—AUS. 


d. Shipping— Foreign &  inter- 
State trafic.}—Constitution, ss. 51 (1) 
& 98, confer upon the Commonwealth 
Parliament power to legislate as to 
navigation & shipping so far as con- 
cerns foreign & inter-State traffic, & 

articular to regulate the reciprocal 
righte & obligations of those engaged 
in ca on that trafic by means 
of ships. herefore :—Held : the Sea- 
men’s Compensation Act, 1911, is a 
valid oxe of legislative power 
of the Commonwealth Pariiament.— 
AUSTRALIAN STEAMSHIPS, LTD. v. 





e, ———— Ships engaged solely on 
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impose them until the actual imposition of uniform 
custom duties, & the duties were imposed in a 
manner which discriminated between States :— 
Held: (1) the 1902 Tariff was intra vires the 
Commonwealth Parliament under the true con- 
stitution of the material sects. of Constitution 
Act, 1900 (c. 12). 
nor any other sect. expressly or implied prohibited 
the imposition of u 
to that of uniform customs duties. 
event the power to impose excise duties was exclu- 
sively vested in the Commonwealth, & the power 
of the States in that respect ceased; (2) the 1902 
Tariff, s. 5, which allowed. an exemption in the 
case of goods on which customs or excise duties 
had been paid under State legislation before Oct. 8, 
1901, is not a discrimination between States within 
the meaning of 1900 Act, s. 51, but is nt eee 
to all the States alike, for a purpose w 
temporary & necessary 

ING Co., Lrp. v. Irvine, [1906] A. OC. 360; 75 
L. J.P. C. 54; 94L. T. 387; 22 T. L. R. 406, P.O. 


Neither sect. 90 of that Act 


orm excise duties peenonsy 
r tha 


ch was 
—COLONIAL SUGAR REFIN- 


commerce of State.}—Navigation Act, 
1912-20, & the schedules thereto & 
the regulations made thereunder as to 
the manning of & accommodation on 
Ships, to the extent that they may 
purport to prescribo rules of conduct 
o be observed in respect of ships 
engaged solely in the domestic trade 
& commerce of a State, are beyond the 
power of the Commonwealth Parlia- 
ment, & are to that extent invalid.— 
NEWCASTLE & HUNTER River 8.8. 
Oo. v. A.-G. FOR COMMONWEALTH 
(1921), 29 C. L. It. 357.—AUS. 

{. Commonwealth laws not under 
Constitution—Not binding on States. 
Laws made by the Commonwealth 
Legislature, but not made under the 
Constitution of the Commonwealth, 
are not binding upon the cts., judges, 
or people of any State, & should be 
rejected by the cts. & judges of every 
State as invalid whenever any question 
arises as to their validity.— KINGSTON 
Sus (1901), 27 V. L. RH. 417.— 


g. Act conferring federul appellate 
jurisdiction on States.}—Where a ct. 
of a State declines jurisdiction of a 
matter as to which it is invosted with 
federal jurisdiction the remedy is by 
recourse to the appellate jurisdiction 
of the High Ct. The fedpral juris- 
diction which Parliament is by sect. 77 
of the Constitution authorised to 
confer upon the cts. of the sevoral 
States, & upon federal cta. other than 
the High Ct., includes both original 
& appa’ urisdiction. Judiciary 
Act, 190 


3 (8. 39), is a valid exercise of 
the authority so conferred, & under it 
the cts. of the several States have 
federal appellate jurisdiction, as regards 
the matters enumerated in sects. 75 
& 76 of the Constitution, to the same 
extent that, & subject to the same 
conditions as, under the State laws 
they have appellate jurisdiction in 
matters to which the State laws 
apply.—AH Y1CK v. LEHMERT (1905), 
2 é. ° R. 593.—AUS. 


h. Power to take away right of 
appeal.|—The Commonwealth Parlia- 
ment bas po power to take ancy eithor 
by oxpress enactment or by implication 
the right of appes givon by the Order 
in Couns ae 9, Lh 
InocomE Tax ACTS UTTRIM'’s CASE 
(1905), 30 V. L. It. 463.—AUS. 

k. Crime—Appeals.j—Judiciary Act, 
1903-20 (8. 39), is a valid exercise 
of the powers conferred upon the 
Commonwealth Parliament, there- 
fore an appeal will lic under it to the 
High Ct. from the decision of a police 
magistrate of a State upon an informa- 
tion charging an offence against 
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Sect. 3.—The legislature: Sub-sect. 4, B. (a) & (b).] 


184. ——— Power to impose duty from date of 
Minister’s proposal.|—-CoLONIAL SUGAR REFINING 
Co., Lrp. v. IRVING, No. 183, ante. 

185. Royal Commission Power to enforce 
compliance with requisitions—Royal Commissions 
Acts, 1902 (No. 12), & 1912 (No. 4).]—The above 
Acts are ultra vires the Commonwealth Parliament 
of Australia so far as they purport to enable a 
Royal Commission to enforce compliance with its 
requisitions.—A.-G. FOR COMMONWEALTH OF AUS- 


Crimes Act, 1914-15.—LoOsENZO_ ». 
Cariy (1921), 29 C. L. R. 243.—AUS. 


1, Power to interfere with Stute 
legislaturce—Unless authorised by Con- 
stitution.}—The rule that when a 
State attempts to give to its legislature 
or executive authority & operation, 
which, if valid, would fetter, control, 
or interfere with the free exercise of 
the legislative or executive power of 
the Commonwealth, the attempt, un- 
less expressly authorised cs tho 
Constitution, is to that extent Invalid 
& inoperative, is reciprocal. It is 
oqually true of attempted interference 
by the Commonwealth with the State 
instrumentalities.—-KRDERATED AMAL* 
GAMATED GOVERNMENT KAILWAY & 
TRAMWAY SERVICK ASSOON. v1. NEW 
SouTrn WALKS RAILWAY = ‘l'RAFFIO 
IMPLOYEERS ASSOON, (1906), 4 C. L. KR. 
bd 488.—ADUS. 


m. Regulution of internal trade of 
Stutes.)—Commonwealth Trade Marks 
Act, 1905, Part VII., is in substance an 
uttempt to regulate the internal trade 
of the States, not within or in: idental 
to any of the oxpress powers cuaferred 
on the Parllament to regulate the 
trade. That part of the Act is there- 
foro ultra vircs, & though its provisions, 
if limited to trade & commerce between 
tho States, would be within tho 
competency of the Commonwealth 
Parilamont It is impossible to separate 
that which is within from that which 
is without the power, & the whole is 
invalid.— A.G. FOR NEW SouUTH WALES 
v, BREWERY EMPLOYEES UNION OF NEW 
ae WaALus (1908), 6 C. L. KR. 469.— 


n. Powers as to corporations.)— 
Constitution, 6. 51 (xx), docs not 
confer on the Commouwealth VPurlia- 
ment powor to create corpns., but tho 

ower ‘s limited to Iegislation as tou 
orelgn corps, & trading & financial 
corpns. creuted by State law; the 
Commouwealth Parliament muy pro- 
hibit foreign corpus., ctc., from on- 
gaging in trade & commerce within a 
State, as distinguished frum trade & 
commerce between States or with 
furcign countries, but does not have 
power to control tho operations of 
such corpns. which lawfully enguge in 
such trade & commerce. Australian 
Industries Preservation Act, 1906 
(8. 15 B.), is intra vircs tho Common- 
wealth Parliamont & valid; sects. 5 

8, however, aro ultra vires the 
Commonwealth Parliament & invalid ; 
thoy are logislation not. with respect to 
corpus. such as those describod above, 
but with respect to trade & commerce. 
—HUDDART PARKER & Co. PrRO- 
PRIETARY, LTD. t. MOOREHEAD, APPLE- 
TON 0. MOOREHEAD (1909), 8 C. L. R. 
330.—AUS. 


o. Elections — Fedcral— Powers _ tu 
regulate. |}—The Commonwealth Parlia- 
went has power under the Constitution 
to make laws rogulating federal 
parliamentary elections, & Common- 
wealth Electoral Act, 1902-11 (8. 181), 
is within the powers of the Common- 
wealth Parliament to enact.—SMITH 
ye as (1912), 15 C. L. R. 355.— 


p. Cansviracics to defraud Com- 
monwcalth—Power Ww constitute indict- 


«= 


DEPENDENCIES. 


able offences. |—-Crimes Act, 1915, which 
by sect. 2, adds conspiracies to defraud 
the Commonwealth to the conspiracies 
which by Crimes Act, 1914 (8. 86), are 
declared to be indictable offences, &, 
by sect. 3, provides that the Act is to 
be deemed to have been in force from 
the date of the commencement of 
Crimes Act, 1914, is a valid exercise of 
the power of the Parliament of the 
Commonwealth.—R. v. KIDMAN, [1915] 
20 Cc. L. R. 425.—AUS. 


q. Power to legislate for tcrritory 
acquired b Commonwealth.) — The 
power of the Commonwealth Parlia- 
ment conferred by sect. 122 of the 
Constitution to make laws for the 
government of a territory, whether 
that power is exercised directly or 
through a subordinate Legislature, is 
not restricted by the provision in 
Constitution, s. 80, that the trial on 
indictment of any offence against any 
law of the Commonwealth shall be by 
id Gar v. BERNASCONI, [1915] 19 
Cc. L. lt. 629.—AUS. 


r. Custums.J]—Customs Act, 1901- 
1910 (s. 152), was a vadid exercise of 
the power conferred by Constitution, 
6 OL (ii) & (xxxix).—CREBPIN U, 
CoLAG CO-OPERATIVE IF'ARMERS, LTD. 
(1916), 21 C. L. Lt. 205.—AUS. 


8s. Conciliation & Arbitration Act, 
1904—Whether ultra vires Constitution. ] 
—Commonwealth Conciliation & Arbn. 
Act, 1904, in respect of the registration 
of assocns. as organisations particularly 
in so far as they permit the registration 
of an assocn. of employers or omployces 
in an industry in one state only, & 
provide for the incorporation of 
organisations when registered are valid 
as being incidental to the power con- 
ferred on the Commonwealth Parlia- 
mont by sect. 51 (xxxv) of the Con- 
stitution.—JUMBUNNA COAL MINE vt. 
VICTORIAN COAL MINER’S ASSOCN. 
(1908), 6 C. L. RK. 309.—AUS. 


t. .]}—Commonwealth Con- 
clliation & Arbitration Act, 1904-1915 
ie 21 ava), is a valid exercise of the 

egislative power of the Parliament 

of the Commonwealtbh.—FEDERATED 
ENGINE DRIVERS & FIREMEN’'S ASBOUN. 
OF AUSTKALASBIA UV. COLONIAL SUGAR 
REFINING Co., LTD. (1916), 22 C. L. KR. 
103.—AUS. 


a. .—WATERSIDE WORK- 
ERS FEDERATION 0, ALEXANDER (1918), 
25 C. L. Ri. 434.—AUS. 


b. Land Assessment Act, 1910- 

» & 29—Whether repugnant 
Colonial Laws Validity Act, 1865 
(c. 63).}——Land Assessment Act, 1910- 
14, 8. 29, in so far as it purports to 
impose land tax upon Icasehold 
estates in Crown lands, is not invalid 
(1) undsr the Colonial Laws Validity 
Act, 1865 (c. 63), as being repugnant 
to the Imperial Acts which confer 
upon the Legislatures of the several 
States powers of legislation with 
respect to waste lands of the Crown in 
those States respectively; (2) under 
sect. 114 of the Constitution, as 
imposing a tax upon State property ; 
(3) as being not a law imposing taxa- 
tion but a law as to the control & 
management of Crown lands in the 
| geveral States.—QUEERNSLAND A.-G. t. 
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TRALIA Vv. COLONIAL SUGAR REFINING Co., Lip, 
[1914] Ae C. 237; 838 L. J. P. C. 154; 110 L. T. 
707; 30 T. L. R. 203, P. C. 

Annotations :-—Moentd. John Deere Plow Co. t. Wharton, 
{1915] A. C. 330; Bonanza Creek Gold Mining Co. v. h., 
(1916) 1 A. C. 566. 
186. Trading with 

operations of company carried on for benefit of 

enemy.|— Under Trading with the Enemy Act of the 

Commonwealth of Australia the A.-G. for Australia 

made a declaration that the petitioning co. was 

carried on for the benefit of persons who were of 


enemy — Act restricting 





COMMONWEALTH  A.-G. 20 


C. L. R. 148.—AUS. 


c. Prohibition of strikes.)—The pro- 
hibition in Commonwealth Concili- 
ation & Arbitration Act, 1904-15 (s. 6 
(1)), against doing anything in the 
nature of a ‘lock-out ’”’ or ‘‘strike ” 
as these terms are defined in scct. 4, 
is within the legislative powers of tho 
Parliament of the Commonwealth 
conferred by Constitution, 5s. 51 
(xxxv) & (xxxix).—STEMP v. AUSTRA- 
LIAN GLASS MANUFACTURERS Co., LTD. 
(1917), 283 C. L. R. 226.—AUS. 


d. Service dc: execution of writs.J)— 
The power couferred by Constitution, 
8. 51 (xxiv), on the Commonwealth 
Parliament to make laws with respect 
to the service & execution throughout 
the Commonwealth of the civil process 
& tho judgments of the cts. of the 
States extends to the extra-territorial 
operation of writs of summons issued 
by such cts. when served. It is 
incidental to the execution of that 

ower that a deft. should be cnabled 
o seek for & obtain from pltf. security 
for the costs of an action instituted 
by a writ to which extra-territorial 
operation is so given. Parliament has 
power under Constitution, s. 76 (ii), to 
confer upon the High Ct. original 
jurisdiction to determine judicially the 
prop cyy. of ordoring such security to 
e given & under sect. 77 (ili) to invest 
the cts. of the States with similar 
Federal Jurisdiction.—McGLrkEw v. NEW 
Souttt WALKS MALTING Co., LTD. 
(1918), 25 C. L. Rk. 416.— AUS. 


e. Municipal corporations — Main- 
tenance, eclc., of streets— Powers of 
Commonwealth tuo legislate as to.j-- 
Municipal corpns. established under 
State luws are not, with regard to the 
making, maintenance, contro], & light- 
ing of public streets, instrumentalities 
of State government, &, therefore, are 
not, in respect of such operations, 
exempt from Commonwealth legisla- 
tion under Constitution, s. 51 (xxxv). 
—FEDERATED MUNICIPAL & SHIRE 
COUNCIL’S EMPLOYEES UNION, EYc. v. 
MELBOURNE (LORD Mayor, KIc.) 
(1918-19), 26 C. L. R. 508.—AUS. 


{f. Protection of Commonwealth pro- 
perty— By imposing criminal sanc- 
tion.J—The general power of the 
Federal Parliament includes a right 
to make laws with a criminal sanction 
for the protection of the property of 
the Commonwealth, even though that 
property might be more or less effec- 
tively protected by State law, & Federal 
Crimes Act, 1914 (s. 3), which makes it 
un offence against the Commonwealth 
to aid, abet, counse), procure or be 
knowingly concerned in the commission 
of any offence, is valid exercise of 
that power.—R. tv. DOLAN, R. vw. 
SCHIFFMANN, [1919] V. L. R. 55.— 


g. Naturalisation.] —- Naturalisation 
Act, 1903-1917 (8. 11), is a law re- 
lating to naturalisation, & is therefore 
within the power conferred upon the 
Parliament of the Commonwealth by 
Constitution, s. 51 (xix)—-MEYER v. 
eoeuroneiean 27 Cc L. R. 436.— 


(1915), 


h. Questions as to validity of Com- 
monwealth legislation—No power to give 


at 


‘ High Ct. allowed the demurrer :—Held: 


‘enemy nationality. 


Part II.—CotontaAL AND DomINION GOVERNMENT. 


Petitioners’ affairs were thus 
brought to a standstill, & they brought an action 
against the Commonwealth the A.-G. in the 
High Ct. of Australia alleging that the Act was 
ultra vires & denying that they were under enemy 
influence or control. Defts. demurred, a the 
eave 
to appeal to His Majesty in Council would not be 
granted.—-WELSBACH LIGHT Co. OF AUSTRALASIA, 
Lrp. v. COMMONWEALTH OF AUSTRALIA & A.-G. 
FOR AUSTRALIA (1917), 33 T. L. R. 382, P. C. 


(6) State Legislature. 


187. Banking companies—Personal Hability of 
chairman.]—By an Act of the colonial legislature 
of New South Wales, it was provided that a bank- 
ing co. should sue & be sued in the name of its 
chairman, & that execution on any judgment 
against the co. might be issued against the property 
of any member for the time being, in like manner 
as if such judgment had been obtained against 
such member persoualy: In assumpsit against 
a member of the co. on a judgment obtained in 
the colony against the chairman :—Held: there 
was nothing repugnant to the Law of England, 
or to natural justice, in enacting that actions on 
contracts made by the co. in the colony, instead 
of being brought against the shareholders in- 
dividually, should be brought against the chairman 
whom they had appointed to represent them.— 
BANK OF AUSTRALASIA v. NIAS (1851), 16 Q. B. 
117; 20 lL. J. Q. B. 284; 16 L. T O. S. 483; 
15 Jur. 967; 117 &. R. 1055. 

Annitations -—Mentd. Thompson ». Bell (1854), 3 EK. & B. 

236; Kelsall v. Marshall (1856), PC. B. N.S. 241 5) Reimers 

v. Druce (1857), 23 Beav. 145; Barber v. Lamb (1860); 

8C. B N.S. 95; Castrique v. Behrens (1861), 3 E. & bk. 

709 ; Lang v. Purves (1862), 15 Moo. P. C, C. 389 3; Philpott 

v Adums (1862), 7 H. & N. 8&8; Scott ». Pilkington 

(1862), 2 Bb. & S. 11; Simpson v. Fogo (1863), 1 Hem. & 

M. 195; Vauquelin vr. Bouard (1863), 15 C. B. N.S. 341; 

Godard 7», Gray (1870), L. Rh. 6 Q. B L393 Kui o M‘Henry 

(1871), L. R. 6 C. P. 2283; Ochsenbein v. Papelier (1873), 
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High Court final jurisdiction as_ to.) | m. Power to 


—Judiciury Act, 1903-20, Part XIL., 


” define parliamentary 
privilege.}--Act 20 Vict. No. 1 


pn TC TE A er Pe RY 





449 


8 Ch. App. 695 ; Copin v. Adamson, Copin »v. Strachan 
1gaay . R. 9 Exch. 345; Abouloff v. Oppenheimer 
1882), 10 Q. B. D. 295; Voinet v. Barrett (1885), Cab. & 
1. 554; Ke Trufort, Trafford v. Blanc (1887), 36 Ch. D. 
600, Vadala v. Lawes (1890), 25 Q. B. D. 310; Risdon 
Iron & Locomotive Works v. Furness, (1906) 1 K. B. 493; 
Robinson v. Fenner, [1913] 3 K. B. 835. 
188. Customs regulation—Powers of Governor.] 
—-POWELL v. APOLLO CANDLE Co., No. 64, ante. 


189. Power to repeal English statutes—Slander 
—Statute of Limitations.]—The Legislature of New ' 
South Wales had power to ee the abovo 
statute & had impliedly done so by 11 Vict. (No. 
13), s. 1, which, according to its true construction, 
placed an action for words spoken upon the same 
footing as regards costs & other matters as an action 
for written slander.—Harris v. Davres (1885), 
o App- Cas. 279; 541.3. P.C.15; 53 L. T. 601, 
> 

190. Insolvency—— Priority of Crown debt— 
Whether prerogative ousted.|—Ae ORIENTAL BANK 
Coren. (No. 2), No. 19, ante. 

191. Vacating of seats of legislative councillors— 
Failure to give attendance without permission for 
two successive seasons—-Absence during three 
sessions — Permission obtained for a _ year.] — 
Where a statute provided that ‘‘ if any legislative 
councillor shall for two successive sessions fail 
to give his attendance, without permission, his 
seat shall thereby become vacant’; & a councillor 
absented himself during the whole of three sessions, 
having previously obtained permission for a year, 
which period of time in the event covered the whole 
of the first & part of the second session :—Held: 
his seat, was vacated; the permission did not 
cover two successive sessions.-~-A.-G. OF QUEENS- 
LAND v. GIBBON (1887), 12 App. Cas. 442; 56 
L. J. P.C. 64; 506 L. T. 2389; 3 T. LL. &R. 391, PLC. 

192. Provision of Act inconsistent with con- 
stitution—Not within express restriction imposed 
by Order in Counceil.]|—The Leyislature of Queens- 
land has power to include in an Act a provision 


ne 
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% BRENEN (1906), 4 COC. L. R. 395.— 
AUS 


is an 


which purports by sect. 8& to give the 
High Ct. jurisdiction to “ hear & 
determine ’’ any question referred to 
it by the Governor-Gencral as to the 
validity of any enactment of the 
Commonwealth Parliament, & by 
sect. YS to make the determination 
** final & conclusive & not subject to 
any appeal "' is not a valid exercise of 
the legislative power conferred on the 
Parliament by the Constitution.-— 
Reg (1921), 29C.L WR. 257.— 


k. Trealy of Peace Act, 1919.}+— 
Treaty of Peace Act, 1919 is witbin the 
legislative power of the Commonwealth 
Parliament, & reg. 20 of the Treaty of 
Peace Reguiations is authorised by 
sect. 2 of that Act, both so far as it 
urports to re-enact the provisions of 

‘reaty of Peace, Part X., & so far as 
it purports to provide machinery for 
enforcing these provisions within the 
Commonwealth.—-ROCHE 0. KRON- 
HEIMER (1921), 29 C. L. R. 329.—AUS. 


PART II. ade a aaa 4.— 


1. Power to decide qualification for 
menwbership of provincial legislature.) 
—Act No. 128 is an Act altering the 

ualitication of members of the 

ictoria Legislative Assembly within 
Constitution Act, s. 61, & did not 
require the concurrence of an absolute 
imajority of the Council & Assembly 
on its second & third readings nor 
require to be reserved for the significa- 
tion of H.M.’s pleasure thereon.— 
KENNY v. CHAPMAN (1861), 1 W. & W. 
93.—AUS. 


J.—~ VOL. xvVII e 


express exercise of the power given by 
Constitution Act, #. 35, as to par- 
liamentary privilege, & is a due exercise 
of the power thereby given “ to deflue ’’ 
such privilege.—DILL ov. MURPHY 


n. Power to scnd criminals in cus- 
tody to another coluny.jJ—~The Legisla- 
ture of #& colony may authorise the 
exclusion from its territory of a pereon 
charged with an offence in another 
colouy, or his detention; or he may 
be punished unless he leaves the 
territory ; but it cannot authorise the 
sending Of him in custody out of its 
territory into another cuolony.—Ray 
v. MCMACKIN (1875), 1 V. L. WK. 274.— 


0. Power 
monweulth 


to with Com- 
leyislature.)—If a state 
attempts to rive its legislative or execu- 
tive authority on operation which, if 
valid, would interfere to any. the 
smallest, extent, with the free exercise 
of the legislative or executive power 
of the Commonwealth, the at Bh 
unless expressly authorised by the 
Constitution is invalid & inoperative.— 
ot ee v. PEDpER (1904),1C. L. Xl. 


p. Aliens—Excluston of.J—This is 
an attribute of sovereignty that every 
State is entitled to decide what aliens 
shall or shall not become members of 
its community. The right of a nation 
to expel or deport foreigners from the 


interfere 


country is as unqualified & undeniable | 
right to exclude them from | authorising the sale of wine mana- 


as the 
entering the country, whether they are 
alien friends or enemies,-—ROBTKLMES 





ed 


qg. Corporation lands —Dedicatinn to 
church d? achvols.jJ—Chiurch & School 
Lands Dedication Act, 1880, & the Act 
of 18387, at the dates of thoir respoctive 
enactment were intra vires ot the 
Legisiature of New South Wales, & 
are binditg upon the Crown, & all 
beneficiaries under the letters patent 
Or chaiter of incorporation dated 
Mar. Y, 1826, constituting the Trustees 
of the Clergy & School Lunds in the 
Colony of New Suuth Wales.—A.-(. v. 
WILLIAMS (1907), 7 S. k.ON. SS. W. 
826.--AUS. 


r. Taxution-—Sularies of judyes.j}—~ 
A State law imposing a tax generally 
upou the income of each citizen of the 
State to the extent of the gencral 
balance of his income, after allowl 
for all sources of revenue & all lawfu 
doductions, is not inconsistent with the 
provision in the Queensland Constitu- 
tlon Act, 1867, that such salaries as 
are settled by luw apon the Judges of 
the Supreme Ct. for the time being shall 
in all time coming be paid & payable 
to every Judge for the thine being sa 
Jong as the patents or commissions of 
any of them respectively shall continue 
in foree.—OCUuOPER v. INCOME TAX 
Comer. (1907), 4 C. L. R. 1304.—AUS, 


s. Power to “tnterfere wtth itnter- 
State trade. }-—~-The luw of a State which, 
for a iicence authorising the sale of 
wine manufactured from fruit grown 
in any other State, requires a greater 
fee to be paid than for a Illeence 


factured from fruit grown in the first- 
mentioned State is contrary to the 


Ga @. 
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Sect. 8.—The legislature: Sub-sect. 4, B. (0), C., D. 
& EB. Sect. 4: Sub-sect. 1, A. & B.} 


not within the express restrictions contained in 
the Ord. in Council of June 6, 1859, but incon- 
sistent with a term of the constitution of Queens- 
land, contained in that Order & in the Constitution 
Act, 1916, without first amending the term in 
question under the powers of amendment given 

The Governor in Council, by a commission re- 
citing Industrial Arbn. Act, 1916 (No. 16, Queens- 
land), s. 6, ss. 6, appointed applt., who was a 
judge, & the president, of the Ct. of Industrial 
Arbn, to be a judge of the Supreme Ct. “‘ during 
good behaviour.’’ By the Ord. in Council of 1859, 
clause 22, & the Constitution Act of 1867 (No. 38, 
Queensland), 8. 15, the period during which judges 
of the Supreme Ct. were to hold office was limited 
only by being during good behaviour :—Held: 
the Legislature of Queensland had power, both 
under the Colonial Laws Validity Act, 1865 
(c. 68), 8s. 5, & apart therefrom, to authorise the 
appointment of a judge of the Supreme Ct. for a 
limited period.—McCawLry v. R., [1920] A. ©. 
691; 89L.J.P.C. 180; 123 L.T.177; 86T.L. BR. 
387, P. C. 

198. Power to authorise appointment of judge 
ea ea period.|—McCawLey v. It., No. 192, 
ante. 





s 


C. New Zealand. 


‘194. Power to authorise proceedings against 
absentees.|— ASHBURY v. ELLIs, No. 69, ante. 


D. South Africa. 


195. Cape of Good Hope—Ordinances of 
‘Governor & Court of Policy.]|—VAN Brepa v. SIL- 
BERBAUER, No. 274, post. 

196. Transvaal— Levy of municipal rates— 


ae . _ on - wae ae ee ve 





cementite lnemenenetlicemetiaenenadl oie ee 


DEPENDENCIES. 


Provision against ability on lessee.j——-Ordinance 
No. 1 of 1906 of the Transvaal Province by sect. 12 
purports to invalidate any contract, existing or 
thereafter entered into, whereby the _ person 
rimarily liable to pay a municipal rate made under 
t ordinance seeks to throw the liability for it 
on to a lessee, from or subsequently to himself, 
of the rated property :—Held: the power to make 
ordinances with regard to municipal institutions 
given to a Provincial Council by South Africa Act, 
1909 (c. 9), s. 85, head (vi.), includes the power to 
make an ordinance for levying rates & for providing 
on whom the ultimate burden of them should fall, 
& in so doing to deal with existing contracts.— 
MARSHALL’8 TOWNSHIP SYNDICATE, LTD. v. 
JOHANNESBURG CONSOLIDATED INVESTMENT Co., 
Lrp., [1920] A. CG. 420; 89 L. J. P. C. 57; 122 
L. T. 634, P. C. 


E. India. 

197. Act excluding jurisdiction of High Court— 
Whether inconsistent with Indian High Court Act, 
1861 (c. 104).)—Act No. XXII. of 1869 of the 
Indian Legislature, which excludes the jurisdiction 
of the High Ct. within certain specified districts, 
is not inconsistent with the Indian High Cts. Act, 
1861 (c. 104), or with the charter of the High Ct., & 
is in ita general scope within the legislative power 
of the Governor-General in Council. Sect. 9 of 
that Act, which confers upon the Lieutenant- 
Governor of Bengal the power to determine whether 
the Act, or any part of it, shall be applied in a 
certain district, is conditional legislation, & not a 
delegation of legislative power. When plenary 
powers of legislation exist as to particular subjects, 
whether in an coi Siegen or in a provincial legis- 
lature, they may be well exercised, either abso- 
lutely or conditionally ; in the latter case leaving 
to the discretion of some external authority the 
time & manner of carrying its legislation into 
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prow iene of sect. 92 of the Constitu- 
fon, & is, to the extent of at least the 
difference between the fees so required 
to be paid, invalid.—-Fox v. ROBBINS 
(1909), 8 C. L. R. 115.—AUS, 


t. So far as Meat Supply 
for Imperial Uses Act, 1015 (8s. 5) (1), 

urports to authorise the Govt. of 
Kew South Wales to prevent the 
export of stock by the owners thereof 
from that State to another State, it is 
an interference with inter-state trade 
& conunerce, & is therefore invalid as 
being an infringement of Constitution, 
sect. 92.—Fouairr, JONKS & Co., LTp. 
v NEW Sour WALES STATE (1916), 
21 c. L. h. 3$67.-~-AUS. 


a. Regulation of sale of liquor.}— 
A State has full authority to make 
laws for the control of the sale of 
liquor whether to be supplied from 
outside that state or not, & such 
authority is not an interference with 
Constitution, 8s. 02.—CONLAN v. WATTS 
(1911), 7 Tas. L. R. 40.—AUS. 


b. AMcat Supply for Imperial Uses 
Act, 1914 — Whether intra vires.) — 
Meat Supply for lunperial Uses Act, 
1914, is tntra vires the Parliament of 
Queensiand, & authorises the Govt. of 
Queensland to prevent the owner of 
fat cattle from a abn or dealing with 
The main object of the Act is 
to secure a certain food supply to the 
Imperial Govt. tor its use 

war, & the effect upon inter-state 
trade is incidental & does not render 
the legisiation invalid.—DUNCAN v. 
QUEENSLAND STATE (1916), 22 C. L. RR. 
556.—AUS. 


oO to abolish Legislative 

Coeower to abolish the 
Legislative Coundil can only come 
from the game source as the power to 





create it, & it is not within the power 
of the Legislature of Queensland.— 
TAYLOR v. A.-G., [1917}) St. R. Qd. 
208; Q. W. N. 34.—AUS. 


PART IJ. SECT. 3, SUB-SECT. 4.-—C. 


a. Power to authorise detention on 
high seas.}—The Parliament of New 
Zealand can legislate only for the 
cace, order, & good government of 
he colony within the limits of the 
colony. The purpose of Foreign 
Offenders Apprehension Act, 13863, is 
to authorise the deportation of perrzons 
charged with indictable misdemeanours 
in other colonies. Such a deportation 
involves detention on the high seas, 
which the New Zealand Legislature 
cannot authorise.—Re GLEICH (1879), 
O. B. & ¥. 39.—N.Z. 


e. Power to deal with crime outside 
; }~—- Crimes Act, 1908, 8. 


‘terruory. 
224 (1) (a), which defines the offence 


of bigamy as ‘‘ the act of a person, who 
beiug married, goes through a form of 
marriage with any other person in any 
part of the world,’’ is beyond the power 
of the New Zealand Parliament in so 
far as it A dag gether to deal with crime 
beyond e torial limita of the 
Dominion.—R. v. JAacKsSON, [1919] 
N. Z. L. R. 607.—-N 


Le 
ft. Land & Income Assessment Amend- 
ment Act, 1912, 8. 6—Whether ulira 


vires.]—— CHAMBERS & Son, LTD. v. 
Taxes Comr, (1916), 835 N. Z L. R. 
617.—N.Z. 


fr: Defence—-Power to provide for.) 
—~The power conferred on the New 
Zealand Parliament by Constitution 
Act, s. 72, ** to pass laws for the peace, 
order, & good government of New 
Zealand,” includes the power to pro- 
vide for the defence of New Zealan 


& is not confined to maintaining a 
force within the territorial limits of 
New Zealand.—SEMPLE v. O'DONOVAN, 
[1917] N. Zz. L. R. 273.—N.Z. 


PART II. SECT. 3, SUB-SECT. 4.—D. 


h. Transvaal—Direct tax on profits— 
Produciion of gold.}—The Transvaal 
Provincial Ordinance 14 of 1918 which 
imposes a direct tax upon the profits 
derived from the production of gold is 
intra vires of the Provincial Council 
under South Africa Act, s. 85 (1), & is 
not invalidated by the provisions of 
the Financial Relations Act (c. 10).— 
NEW MODDERFONTEIN GOLD MINING 
Co. v. TRANSVAAL PROVINCIAL ADMINI- 
BSTRATION (1919), App. D., 367.—S. AF. 


k. Natal—Apprehension of offenders 
—Whether ulira vires Colonial Laws 
Validity Act, 1865 (c. 63).}-—-PATEL v. 
A.-G. (1917), 38 N. L. R. 1.—8. AF. 


PART Il. SECT. 3, SUB-SECT. 4.—E. 


_l. Power to limit time for execu: 
tion of es.}-——-The Legislature of 
this country has no power to pass an 
law limiting the period during which 
decrees of H.M. in Council may be 
executed.—MuUssi ANANDAMAYI Dasi 
v. PURNA CHANDRa Roy (1866), 
Te R. Sup. Vol. 506; 6 W. R. 69.— 


m. Cession of territory.) — The 
power to cede territory was not one 
of the powers to which the Secretary of 
State for India in Council succeeded 
under 21 & 22 Vict. c. 106, when the 
Govt. of India was by that statute 
transferred to Her Majesty, inasmuch 
as such & power was not poceeet by 
the East India Co. The Indian Legis- 
lature cannot make 


» & the Crown 
d, | cannot sanction a law having for ita 


Part II.—Co,LontaL AND Dominion GOVERNMENT. 


effect, as also the area over which it is to extend.— 

R. v. Burag (1878), 3 App. Cas. 889, P. C. : 

Annotations ~—Refd. Ruseell v. R. (1882) 7 App. Cas. 829; 
. (1885), 10 App. Cas. 282; 

Boe eH nporor (1920), 3B tL. Re B40. 

198. Power conferred on Lieutenant-Governor 
to determine application of Act to districts— 
Whether delegation of legislation.}|—R. v. BURAH, 
No. 197, ante. 

199. Act debarring Civil Court from entertaining 
claim against government— Whether ultra vires.]|— 
The Govt. of India cannot by legislation take away 
the right to proceed against it in a Civil Ct. in 
respect of any right over land.—SECRETARY OF 
STATE FOR INDIA IN COUNCIL v. MOMENT (1912), 
29 T. L. R. 140, P. C. 


Secr. 4.—THE JUDICIAL POWER. 
SuB-SECT. 1.—JUDICIAL OFFICERS. 
A. Appointment. 


See CONSTITUTIONAL Law, Vol. XI., p. 515, 
Nos. 165-167 ; Courts, Vol. XVI., p. 128, Nos. 


257, 258. 
Islands.]—-See 


Judicial Officers 
Part X., Sect. 4, post. 

200. Appointment by Governor — Additional 
judges of Supreme Court of New Zealand—Limita- 
tion of power of appointment—Whether affected by 
1882 Act.]|—Supreme Court Judges Act, 1858 
(s. 2), provided that the Supreme Ct. of New 
Zealand should consist of one judge, to be appointed 
in the name & on behalf of Her Majesty, who 


of Channel 


should be called the Chief Justice, & of such other’ 


judges as His Excellency, in the name & on behalf 
of Her Majesty, should from time to time appoint : 
—Held: this section could only be construed 
consistently with other parts of the Act in particular 
sect. 6, as vesting in the Governor the appointment 
of judges to whom an ascertained salary was 
payable by law at the time of their appointment ; 
& the Act of 1882 did not affect this limitation of 
the Governor’s power of appointment.— BUCKLEY 
v. EDWARDS, [1892] A. C. 387; 61L. J. P. C. 64; 
66 L. T. 83838; 8 T. L. R. 587, P. C. 

201. Sierra Leone—Death of deputy judge ap- 
pointed by Chief Justice—Further appointment in 
absence of Chief Justice.|—The Chicf Justice of the 
Vice-Admiralty Ct. of Sierra Leone went on leave, 
after duly appointing a deputy, who died. There- 
upon her Majesty’s advocate, being Chicf Justice 
in the colony during the absence of the Chief 
Justice, with the concurrence of the acting 
governor, appointed N. to be deputy judge :—Held: 
N. was duly appointed.— ROLET v. R. (1866), L. R. 
1P.C. 198; 4 Moo. P.C.C.N.8. 41; 12 Jur. N.S. 
715; 15 W. R. 233; 16 EB. R. 232, P. C. 


B. Removal. 


202. Powers of Governor & Councll—22 Geo. 3, 
c. 75—Neglect or misbehaviour.]—-22 Geo. 3, c. 75, 


object the dismemberment of the State 
in times of peace, as such a law must | & 
of necessity affect the authority of | Re (1913) 


-~ ete ee ee eee seme on -_ = 


assemblies, in the interests of public | 
eatoty.— LEAKAT HOSSAIN U0. 
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empowering the Governor & Council, of a colony 
or plantation, to amove persons holding patent 
offices, for neglect or mijsbehaviour, includes 
udicial offences. The Governor & Council of 

ew South Wales, having amoved a judge, without 
giving him notice, or affording him an opportunity 
of answering the charges brought against him, 
& upon which the order of amotion was founded :— 
Heid: such order was illegal, & would be reversed. 
—WILLIS v. Gipps (1846), 5 Moo. P. C. C. 379; 
6 State Tr. N.S. 311; 13 EH. R. 536, P. C. 


Annotation :-—Refd. Montagu v. Van Dioman’s Land (1849), 
6 Moo. P. C. C. 488. 


203. —— -——— ———.|—-MonTaGu v. VAN DIE- 
MAN’S LAND (LixuT.-GovR. OF), No. 48, ante. 
204. —~—-- Right of judge to notice of a motion— 


& opportunity of defence.|— WILLIS v. Gipps, No. 
202, antic. 

205. Suspension of Recorder—Natal.}|—An 
order of suspension from the office of Recorder 
of the District of Natal, made by the Lieutenant- 
Governor & Executive Council of that district, 
under the powers of Ordinance, No. 14, of 18465, 
for alleged misconduct as a judge, founded upon 
charges of having permitted an affidavit reflecting 
upon the personal character of the Licutenant- 
Governor of the Colony to be reformed, instead of 
rejecting it altogether, or treating it as a contempt 
of ct., & for allowing private feelings to inter- 
fere with the administration of justice, was held 
to be unfounded & frivolous, & ordered to be 
rescinded. 

The Judicial Committec, in reversing such order, 
advised the Crown that the salary attached to 
applt.’s oftice of Recorder should be paid to him 
as if no order of suspension had been made.— 
CLOETE v. R. (1854), 8 Moo. P. C. C. 484; 8 State 
Ir. N.S. 1084: 14 BE. BR. 184, P. C. 

206. Memorial to Crown in Councll—By House 
of Assembly—Effect of delay in complaint.|—On 
a& memorial, presented to the Queen in Council, 
by the House of Assembly of the Island of Grenada, 
complaining of the judicial conduct of the Chief 
Justice of that island, as illegal & oppressive, 
it appeared from the evidence, that during the 
fourteen years in which the Chief Justice had held 
office, he had displayed on the Bench, several 
instances of intemperato, & in some cases illegal, 
conduct, but these acts were committed many years 
before the presentation of the memorial, without 
any complaint at the time of the Ohief Justice’s 
misconduct. In these circumstances, the Judicial 
Committee reported to the Crown, that, havin 
regard to the length of time which had elapse 
since all the acts complained of, they could not, 
sitting judicially, advise the Crown to remove the 
Chief Justice for misconduct.—Re GRENADA 
(REPRESENTATIVES, ETC.) & SANDERSON (1847), 
6 Moo. P. C. C. 38; 6 State Tr. N. S. 1108; 8 
L. T. O. S. 529; 13 E. R. 596, P. C. 

See, also, CONSTITUTIONAL LAW, Vol. XLI., 
p. 607, Nos. 91-08 ef seq. 





visions of any Act limiting the number 
of Judges of the Supreme Ct. the 
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Sect. 4.—The judicial 
sect. 2, A., B., C., 


C. Powers and Responsibilities. 


207. Power of Chief Justice to alter practice of 
court—Not without consent of Assistant Justices— 
Supreme Court of Grenada.|—The Chief Justice of 
the Supreme Ct. of Grenada has no power, alone, 
& without the consent of the Assistant Justices, to 
issue a rule whereby the practice of the ct. is 
altered. Two rules of ct. made by the Chief 
Justice prohibiting the Assistant Justices from 
doing any act in Chambers except in the absence 
from the Island or illness of the Chief Justice :-— 
Held: to be illegal, & ordered to be rescinded.— 
Re WELLS (1840), 3 Moo. P. C. C. 216; 13 E. R. 
ee sub nom. Re WELLS’ PETITION, 4 Jur. 597, 

208. No liability for acts done in judicial capacity 
—Unless done with knowledge of defect of juris- 
diction—Onus of proof as to knowledge—Protection 
of provincial magistrates in India.|—East India 
Company Act, 1781 (c. 70), s. 24, protecting 
provincial magistrates in India from actions for 
any wrong or injury donc by them in the exercise 
of their judicial offices, does not confer unlimited 
protection, but places them on the same footing 
as those of English cts. of a similar jurisdiction, 
& only gives them an exemption from liability 
when acting bond fide in cases in which they have 
mistakenly acted without jurisdiction. Trespass 
will not lie against a judge for acting judicially, 
but without jurisdiction, unless he knew, or had 
the means of knowing, of the defect of jurisdiction, 
& it lies upon pltf. in every such case, to prove 
that fact.—CALDER v. J:ALKET (1840), 3 Moo. 
P. C. C. 28; 2 Moo. Ind. App. 293; 4 State Tr. 
N.S. 481; 13 E.R. 12. 

Annotations -—Apld. Pease v. Chaytor (1863), 3 B. & S. 620. 
Refd. Kemp r. Neville (1861), 10 C. B. N.S. 523. BR. v. 
Williams (1866), 15 L. T. 290. Mentd. Ryalls v. KR. (1849), 
18 L. J. M.C. 69; Sinclair v. Broughton & Indian Govern- 
mont (1882), 47 L. T. 170. 

209. -——— Dismissal of vexatious action without 
proof—-Judge acting within jurisdiction—Consular 
Court of Madagascar.|— Under an Order in Council, 
dated Keb. 4, 1869, the Consular Ct. of Madagascar 
was vested with plenary civil jurisdiction over all 
British subjects within its limits, though it was not 
created in the sense of English law a Ct. of Record : 
~—Held: applit. whilst sitting & acting as a judge 


ride Sub-sect. 1, C.3 sub- 
s & #.] 


of the Consular Ct., was entitled to the same 
degree of protection which is accorded by the law 
of England to the judge of a Ct. of Record; & 
an action for damages would not lie against him | 


a ro ew ee 


PART II. SECT. 4, SUB-SECT. 2.— A. 


Tee i. aie to fairy with matters 
within jurisdiction.J—The supreme ct. ; : 
of British Columbia Is clothed with ail | Ct. Of Canada di 
the powers & jurisdiction, civil & 
criminal, necessary or essential to the 
full & perfect administration of justice, 
oivil or criminal, in the province ; 
powers as full & ample as those known 
to the cominon Jaw & possessed by the 
superior cts. of England.—Re SPROULE 
(1886), 12 S.C. RK. 140.—CAN, 


212 it. -—~-- Cannot be revoked by pro- 
vincial legislature.)—An Ontario co. 
resisted the imposition of a licence fee 
for “doing business in the City of 


it could not 


212 iil. 
Cauada 
Canada, 
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the Province, & therefore, & bocause 
the proceedings did not originate in a 
superior ct., the appeal to the Supreme 
not lie :—leld 
the appeal was from the final judgment 
of the ct. of dast resort in the province, 
this ct. hud jurisdiction under the 
provisions of the Supreme Ct. Act & 
taken away by pro- 
vincial legislation.—HaLirax City ¢v. 
MCLAUGHLIN CARRIAGE Co. (1907), 39 
s, Cc, Rk, 174.—CAN. 


-]—The Supreme Ct. of 
peiniactly settles the law of 

eing ouly subject to review 
by the Judicial Committee of the Privy 


DEPENDENCIES. 


for dismissing without proof, an action which he 

held to be vexatious, for however inadequate his 

reasons for such holding might be, such dismissal 
was within his jurisdiction.—HAGGARD v. PELICIER 

FRERES, [1892] A. C. 61; 61 L. J. P. C. 19; 65 

L. T. 769; 8 T. L. R. 130, P. C. 

Annotations :—Retd. Anderson v. Gorrie, (1895) 1 Q. B. 668; 
en v. Bank of Scotland (1905), 94 L. T. 153; Everett 
v. Griffiths, [1921] 1 A. C. 631. 

As to Consular Cts. generally, sce CouURTs, 
Vol. XVI., p. 190, Nos. 950 e¢ seq. 

210. ——— Though acts malicious & oppressive— 
Judge of Supreme Court of colony.|—-No action 
lies against a judge of the Supreme Ct. of a colony 
in respect of any act done by him in his judicial 
capacity, even though he acted oppressively & 
maliciously, to the prejudice of pltf. & to the per- 
version of justice.—ANDERSON v. GORRIE, [1895] 
1 Q. B. 668; 71 L. T. 882; 10 T. L. R. 660; 
14 R. 79, C. A. 

Annotation :—Refd. Everett v. Griffiths, [1921] 1 A. C. 631. 
211. Liability for acts done in assumed judicial 

capacity——Persons acting as judges under irregular 

commissions—Royal Court of St. Lucia.]|—-GAaHAN 

v. LAFITTE (1842), 3 Moo. P. C. C. 382; 4 State 

Tr. N.S. 1880; 6 Jur. 841; 13 E. R. 155, P. C. 
See, further, PusBLic AUTHORITIES & PUBLIC 

OFFICEKS. 


SUB-SECT. 2.—JURISDICTION OF COLONIAL COURTS. 
A. In General. 

212. Power to deal with matters within juris- 
diction.]|—Lltf., a domiciled colonial subject, 
against whom judgment had been recovered in 
the colonial ct., took the benefit of the laws in 
force in the colony for the relief of insolvents. Le 
subsequently desired to appeal to the Privy Council 
against the judgment, but his assignee refused to 
allow his name to be used for that purpose. The 
assignee having come over to this country, pltf. 
filed a bill against him, praying that the assignee 
might be ordered to allow his name to be used for 
the purpose of an appeal. On demurrer :—Held ; 
the colonial ct. was the proper jurisdiction, & as 
pltf. had not shown that he was without remedy 
there, the demurrer must be allowed.—SMITH v. 
Morratr (1865), L. Rt. 1 Eq. 397; 35 L. J. Ch. 
yi 14 L. T. 323; 12 Jur. N.S. 22; 14 W. R. 

42, 

213. Act of Governor—Determination whether 
within his power.|—-MUSGRAVE v. PULIDO, No. 22, 
ante. 
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; -}~The Supreme Ct. of 
this province has no power to declaro 
au Act of the Provincial Legislature to 
be invalid either on the ground that it 

interferes with private rights, & is 
; therefore unconstitutional, or, that 
| under the royal instructions to the 
} 
| 
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Governor, the Act ought not to have 
been passed without a suspe 
ane v. RERR (1838), Ber. 


n 
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8. — ~]—The jurisdiction 
of the provincial ‘Segislatures over 
‘property & civil rights ’’ does not 
preclude the Parliament of Canada 
from giving to an informer the right 


Halifax” & a case Was stated & | Council.—TRUMBELL v. TRUMBELL, to recover, by a civil action, a penalty 
submitted to the Supreme Ct. of | (1919) 2 W. W. R. 198.—CAN imposed as a punishment for bribery 
Nova Scotia for an opinion as to such atanclection. The Dominion Election 


liability. On appea’ from the decision 
of the said ct. to the Supreme Ct. of 
Canada, counsel fur the City of Hatifax 
contended that the proceedings were 
really an appeal against an assessinent 
under the oity oharter, that no appeal 


imperial 
lay therefrom to the Supreme Ct. of 


WEEKES (1 


q@. Power to determine validity — 
Act of Colonial legislature.}—The cts. of 
a Colony are empowered to, & 
decide whether an Act of the Colonial 
Legisiature contravenes an Act of the 
arliament.—RUSDE)D t. 
1), 2 Legge 1406.—AUS. 


Act, 1874, 8s. 106, provides that ail 
penalties & forfeitures, other than fines 
in cases of misdemeanour, imposed b 
the Act shall be recoverable, with f£ 
costs of suit, by any person who will 
sue for the same, by action of debt or 
information, in any of Her Majesty's 
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Part II.—CoLoNIAL AND DoMINION GOVERNMENT. 


214. Construction of treaties.|—A naval officer, 
in the alleged performance of his duty, took forcible 
possession of a factory belonging to resp. in order 
to put in force & give effect to the provisions of a 
treaty entered into with a foreign state :—Held: 
the ct. of the colony was competent to inquire 
into matters involving the construction of treaties 
& other acts of state.—WALKER v. BAIRD, [1892] 
A.C. 491; 61L. 3. P.C. 92; 67 L. T. 518, P. C. 
Annotations :—Refd. Johnstone v. Pedlar, [1921] 2 A. C. 262. 

Mentd. Fracis, Times v. Carr (1900), 82 L. T. 698. 

215. Matters before annexation of colony — 
Concessions granted before cession—Whether en- 
forceable by municipal courts.|—-Grantees of con- 
cessions made by the paramount chief of Pondo- 
land cannot, after the annexation of Pondoland 
by Her Majesty, enforce against the Crown the 
privileges & rights conferred. 

Annexation is an act of State, & any obligation 
assumed under a treaty to that effect, either to 
the ceding sovereign or to individuals, is not one 
which municipal cts. are authorised to enforce. 

Crown Liabilities Act, 1888, permits such an 
action to be brought, but it does not empower 
the ct. to make a declaration of right.—Cook v. 
Spriaac, (1899) A. C. 572; 68 L. J. P. C. 144; 
81L. T. 281; 15 T. L. R. 515, P. C. 


Annotations :-—Refd. West Hand (‘entral Gold Mining Co. 
vo. K., (1905) 2 K. B. 391; Salaman v. Secretary of State for 
ase ee! 1 K. B. 613; Johnstone v. Pedlar, [1921] 2 


216. Appeal from decision of court of 
territory pronounced before annexation—Supreme 
Court of Transvaal.|—The Supreme Ct. of the 
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Transvaal has no jurisdiction to entertain an appeal 
from a decision of the High Ct. of the Transvaal 
Republic pronounced before the annexation of 
that colony.—AFRICAN GOLD RECOVERY Co. v. 
Hay, ({1904] A. OC. 488; 73 L. J. P. ©. 108; 91 
L. T. 214; 20 T. L. R. 598, P. C. 

See, also, No. 13, ante. 

See, generally, Courts, Vol. XVI., pp. 101 et seq. 


B. Acts of Military Authorities during War. 
See CONSTITUTIONAL LAW, Vol. XI., p. 535, 
Nos. 381, 382 ; ROyAL FoRCEs. 


C. Admiralty. 
Sec ADMIRALTY, Vol. I., p. 251, Nos. 1794 ef seg. 


D. Charities. 

217. General jurisdiction— Courts of equitable 
jurisdiction.]—Colonial cts. of equitable jurisdic- 
tion, unless more limited by the terms of the 
Charter, have a general jurisdiction over Charities. 
—A.-G. v. Bropvig (1846), 6 Moo. P. Cc. O. 12; 
4 Moo. Ind. App. 190; 11 Jur. 187; 13 E. R. 
586, P. C. 

See, also, CHARITIES, Vol. VIII., p. 383, Nos. 
1976 et seq. 


E. Contempt of Court. 
See, generally, CONTEMPT OF CoURT, ATTACH- 
MENT & COMMITTAL, Vol. XVI., pp. 10 ef seg. 
Appeals from orders of colonial courts—Juris- 
diction of Judicial Committee to entertain.}|—See 
Part IX., Sect. 2, post. 


ne, weer mee 








Cts, in the province in which the cause 
of action arose, having competent 
jurisdiction :—Held: the enactment 
was valid.—DOYLKE v. BELL (1884), 11 
A R 326.—CAN. 


t. ——.] — Orders & regula- 
tions made by virtue of a dolegated 
authority from a legislature are open 
to review by the cts. & are invalid If 
they do not come within the powers 
conferred by the legislative enactment, 
that is, if they are not mercly ancillary, 
subsidiary & subordinate to such 
enactment & passed for the purpose of 
the more convenient & effective opera- 
tion thereof, or are inconsistent with 
the direct enactments of the legislature 
which conferred the delegated power 
or of any legislative body superior 
thereto or the principles of the common 
law.—Jte LEWIS, [1918] 13 Alta. L. R. 
423: 41 D. L. R. 1.—CAN. 


a. —— .}—An appeal from an 
order of the Public tilities Com- 
mission lies only to the extent & in the 
manner prescribed by the Act, & 
cannot be otherwise interfered with by 
the Cte. even on the ground of want of 
jurisdiction. Tho constitutionality of 
the Act or the status of the Comrs. 
cannot be questioned in collateral 








roceedings._—-WINNIPEG v. WINNIPEG 
nA Ry. Co. (1920), 3 W. W. HR. 


b. —— Not appointment of judge.) 
—The Supreme Ct. has no power to 
decide the validity of the appointment 
of one of its members.—STODDART »v. 
PRENTICE (1898), 6 B. C. R. 308.—CAN. 


0. —— Not succession to foreign 
state.}—-The Cts. in British India have 
no jurisdiction to decide a question as 
to who {is entitled to succeed to the 
Raj. of a Foreign Sovereign State or 
to any immovable pro y, which 

with ‘the Raj.—SaMARENDRA 
RA DEB v. BIRENDRA KISHORE 
Drs (1908),1. L. R. 35 Cale. 777.—IND. 


d. —— High Court of Southern 
Rhodesia.}--The High Ct. of Southern 
Rhodesia has every right to inquire 
whether any statute has transgressed 


t Cc. L. R. 139.—AUS, 


the limits of the subjects in regard to 
which the Legislature of thet country 
is empowered to legislate, but it has no 
right to inquire whether in dealing with 
subjects within its competence the 
Legislature has acted wisely or un- 
wisely for the benefit of the public or 
for the benefit of private individuals.— 
a », MCCHLERY (1912), App. D. 199.— 


e, Not order in Council. J-— 
The validity of an Order in Council 
promulgated as law in a colony which 
docs not enjoy responsible government 
cannot be questioned on the ground 
that it deals with one individual & one 
set of assets alone, or on the ground 
that it involves the confiscation of 
private aoe teed without comnpensation. 
——N.Z.A.S.M. v. DOUGLAS COLLIERY, 
ee & C.S.A.R. (1905), T. 8. 374.— 





{. Criminal jurisdiction — Unless 
crime committed in another country. }— 
The cts. have no jurisdiction in the 
matter of crimes committed in another 
country.—He Ju Ki SHINGU (alias JRU 
CHON), Re CHINESE EXTRADITION 
ORDINANCE 1889, (1908), 3 Hong Kong 
L. Rt. 20.—HONG KONG. 


g. Procedure of legislative assembly 
—Court cannot review.)—As the Legis- 
lative Assembly has power under its 
Standing Orders pursuant to Con- 
stitution Act, 1867, 8. 8, to regulate its 
internal procedure relating to orderly 
conduct, the Supreme Ct. has no 
jurisdiction to take cognisance of the 
mode in which a resolution for the 
suspension of a member was passed.-—- 
BROWN v. COWLEY (1895), 6 Q. L. J. 
234.—AUS. 


h. Persons acting under Royal Com- 


mtasion—No to reatrain—Un- 
lese course 0 ustice obstructed.) — 
Royal Com ons of inquiry are 


lawful; & the cts. have no power to 
restrain persons acting under the 
authority of such commissions, pro- 
vided that they do not invade private 
righta, or interfere with the course o 
justice.—CLOUGH ». LEAHY (1904), 3 


j 


k. Treaty with China—British sub- 


ject—-Alien saldicr of Indian Army.) 
—RHR. v. Ipnanim (1912), 8 Hong Kong 
L. R. 1 —HONG KONG. 


l. Yukon Territorial Court.}—Theo 
Supremo Ct. of Canada has jurisdic- 
tion to hear appeals from tho judg- 
ments of the ‘Torritorlal Ct. of the 
Yukon Torritory, sitting as the Ct. of 
pees constituted by the Ordinance 
of the Governor-in-Counci] of the 
18th of March, in rospect to the hearin 
& decision of disputes affecting miner 
lands in the Yukon  Territory.— 
HARTLEY v. MATSON (1902), 32S. oA R. 
575.—CAN. 


m. discretion of Governor to ex- 
propriate—Court will not determine 
necessily.J—Where a co. is authorised 
by statute to expropriate lands, & the 
necessity of such expropriation is left 
to the discretion of the Governor in 
Council, the ct. wil) not entertain an 
appln. to declare the necesrity of such 
expropriation.—MILLER v. HALIFAX 
POWER Co., LTD., ‘SHOMSON ¥. HALIFAX 
POWER Co., LTb. (1913), 13 E. L. lt. 
394.—CAN. 

n. Confined to territory — Unless 
extented by legislative a: }—The 
jurisdiction of a Colonial Ct. is, in 
respect to persons, restricted to such 
pemone as are at the moment of the 
nitiation of proceedin within ita 
territorial jurisdiction, though it may 
be extended by | slative authorit — 
die M.. {1918} 1 . W. R. 579.—CAN. 


o. Injunction to reatrain mnroceed- 
ings in Court beyond jurisdiction. }— 
The jurisdiction of the High Ct. to 
restrain proceedings in cts. outside its 
jurisdiction is governed by the samo 

rinciples as those that govern Cts. of 

quity in England, namely, that the 
party, whom it is sought restrain, 
must be within the limits of the juris- 
diction of the High Ct., so that in the 
event of an injunction being granted 
against him & being disobeyed, he 
would be subject to process for con- 
tempt.—-VULCAN IRON Works 
BISHUMBHUR PROBAD (1908), I. L. 
86 Calc. 233.—-IND. 


%. 
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Sect. 4.—The judicial power: Sub-sect. 2,5 E., F., G., 
H., I. & J.) 


Power to punish for publication of scandalous 
matter respecting court—After adjudication.]—See 
CONTEMPT OF COURT, ATTACHMENT & OOMMITTAL, 
Vol. XVI., p. 20, No. 152. 

Chancery Court of Isle of Man.]—<Scee 
CONTEMPT OF COURT, ATTACHMENT & COMMITTAL, 
Vol. x VI., p. 21, No. 162. 

Exercise of Crown’s power of pardon—Remission 
of sentence by Governor.|—See CONTEMPT OF 
Court, ATTACHMENT & COMMITTAL, Vol. XVI., 
p. 9, No. 19. 





F. Declaration of Right against Crown. 

218. Power to make-——Suit brought under 
Crown Liabilities Act, 1888—Cape Colony.|—Cook 
v. SpriaG, No. 215, ante. 

Acts of State, see CoNFLICT oF LAws, Vol. XI., 

. 412, Nos. 796-799; PUBLIC AUTHORITIES & 

Lic OFFICERS. 


G. Matrimonial Causes. 
See HUSBAND & WIFE. 


H. Probate. 
See ExEecutTors & ADMINISTRATORS, 


_ I. Disciplinary Jurisdiction over Barristers and 
. Solicitors. 

219. Power to prevent advocates from practising 
_—Misconduct.|—The power of colonial cts. to 
revent advocates who risconduct themselves 

rom practising before them cannot be disputed. 
In England the cts. of justice are relieved from 
the unpleasant duty of dis-barring advocates in 
consequence of the power of isis, a the Bar & 
dis-barring having in remote times been delegated 
to the Inns of Ct. In the colonies there are no 
Inns of Ct., but it is essential for the due adminis- 
tration of justice, that some person should have 
authority to determine who are fit persons to 
practise as advocates & attornies there. Now 
advocates & attornies have always been admitted 
in the Oolonial Cts. by the judges & the judges 
only. The power of suspending from practice 
must, we think, be incidental to that of admitting 
to practice, as in the case in England with regard 
to attornies. In Antigua the characters of advo- 
cates & attornies are given to one person; the ct. 
therefore that confers both characters, may, for 
just cause, take both away. Although indeed 
our own cts. do not dis-bar for the reason I have 
mentioned, I have no doubt they might prevent a 
barrister, who had acted dishonestly from practising 
before them. While advocates in the colonies 
have an appeal to His Majesty, the power to 


: DEPENDENCIES. 


remove them from practice can never be abused 
(LorpD WynForD).—Re AntTiacuA JJ. (1830), 1 
Knapp, 267; 12 E. R. 321, P. O. 

Annotation :~—Refd. Re Monckton (1837), 1 Moo. P. C. C. 


Jurisdiction over barristers.|—See BARRISTERS, 
Vol. III., p. 323, Nos. 108 et seg. 

Jurisdiction over solicitors.|—Sce SOLICITORS. 

Punishment for contempt of court.|—See, 
generally, CONTEMPT OF COURT, ATTACHMENT & 
CoMMITTAL, Vol. XVI. 
Appeals from.|—See Part IX., Sect. 3, sub- 
sect. 8, post. 





J. Indian Courts. 

220. Constitution of Supreme Court— Judge 
sitting as judge & jury.|—By the constitution of 
the Supreme Cts. in India, the judges for the 
purpose of the trial of an action, sit as a j as 
well as judges, & the same weight is to be piven 
to a decision of the judges, in such circumstances, 
as to the verdict of a jury in this country in which 
the judge who tries the cause makes no objection.— 
MUSADEE MAHOMED CAZzUM SHERAZEE v. MEERZA 
ALLY MAHOMED SHooSsTRY (1854), 8 Moo. P. C. C. 
9; 6 Moo. Ind. App. 27; 14 E. R. 35, P. C. 

See, generally, COURTS, Vol. XVI., pp. 101 ef seq. 

221. Extent of power to nonsuit—- Compared 
with power of English Courts.|—-There is no power 
in the cts. in India, similar to that exercised by 
Cts. of Equity or Common Law in England, to 
dismiss a suit with liberty for pltf. to bring a fresh 
suit for the same matter, or to enter a non-suit. 
Such power of the Indian Cts. is limited to questions 
of form, as in the case (1) of misjoinder of parties, 
or of the matters in suit, (2) where a material 
document has been rejected for not having a 
proper stamp, & (3) if there has been an improper 
valuation of the subject-matter of the suit; but 
not to a case where the issue has been joined, & 
pitf. fails to produce the evidence he is bound to 
give to support the issue.—WAaATSON v. RaJSHAHYE 
(COLLECTOR) (1869), 13 Moo. Ind. App. 160; 20 
EK. R. 611, P. C. 

222. Jurisdiction resting on British statutes— 
Whether transferable without legislation—Cession 
of territory of native State.|—The jurisdiction of 
the cts. of the pete Presidency over Gangli 
rested in 1866 upon British statutes, & could 
not be taken away or altered, as long as Gangli 
remained British territory, so as to substitute 
for it any native or other extraordinary jurisdic- 
tion, except by legislation in the manner contem- 

lated by those statutes. The transfer of British 
erritories from ordinary British jurisdiction to 
the supervision, laws & regulations of a political 
agency, by excluding such territories from the 
British regulations & codes theretofore in force 
therein, & from the jurisdiction of all British cts. 
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p. Juriediction resting on British 
aeree ouipalaieh jariodiciion over 
ary origin ction over 
‘the whole of the territories of the 
residencies to which the 
there is no presumption favour of 
jurisdiction beyond what {fs found 
Re eet UANCHAND. BRIVDEA 
natitution. 
©. MULCHAND JOHARIMAL (1875), 12 
Bom. 113.—IND. 


it was not 
the order of the 


on Sept. 23, 1908, 
under Aden Act 

state a case 
certain 
appicn. 


belong, & 


missed the app 


Ci P dure 
228 i. Jurisdiction of High Court— | 1883), 6s. 551. 
Bombay—-Power to tranafer action to 
High Court—From Court of Resident | the pl 
of Aden.)—Pitf. brought a suit in the ltf. thereupon p 
ot. of the Assistant dent at Aden 
for a declaration of heirship & an | that the order 25, th 
injunction with reference certain | might be quashed & that the 
the value of upwards | be req 


property of 


The judgment dis 
the Spree waa . 
.- on the 7th October following. .-—— 
P referred 

for revision to see be Ct. pra: 


to state acase. A queation 


of Rs. 50,000. The Assistant Resident | having arisen as to whether the High 
rejected the plaint on the ground that | Ct. had j 
roperly stamped. Against 
Assistant Realdent pltf. 
appealed to the Resident at Aden, & 
resented an Sore 
1 of 1864), s. 8, to 
to the High Ot. upon 
uestions specified in the 
he Resident, however, on 
the next day, ere 4, 
dis je 
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urisdiction to interfere in 


f his 
jurisdiction under the Aden Aot, 
(II of 1864) :—Held ~ with regard to 
questions which ht arise separa oe 
cases to be stated by the Hesident for 
the decision of the h Ct. under the 
prove one of the Act, the Resident's 

is subordinate to the High Ct.— 
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der es. 551 of the RSIMBA! JAMALBHOY v. MARI 
ties (1909), I. L. R. 34 Bom. 267.— 
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‘yretofore established therein, with a view to ' at Benares is liable to ite jurisdiction, if privy to 
“substitution of a native jurisdiction under | & co-operating in a misdemeanour co ed 


% 


‘itish supervision & control, cannot be made 
“hout a legislative Act. Such transfer of 
‘“isdiction, even if valid, would not amount to a 


‘ession of British territory to a native State; nor | 


uld it deprive the Crown of its territorial rights 
_Wwer the transferred districts or the persons resident 
pherein of their rights as British subjects.— 
% DAMODHAR GORDHAN v. DEORAM KANJI (1876), 
1 App. Cas. 382, P. C. 


‘ Annotation :~—-Mentd. Hemchand Devchand v. Azan Sakarlal 


CLhotamlal], [1906] A. C. 212. 


4 


2 228, Jurisdiction granted over 


railways in 


*native State—Whether extending to offences not | 


4eommitted on rajlway—Hyderabad.}|—-The Nizam 


.af Hyderabad having granted to the British Govt. | 
civil & criminal jurisdiction along the line of ; 
Uway within his dominions, as was the case on . 


her lines running through independent states, 
native of the Nizam’s State was arrested at a 


“#atation on the railway by warrant granted by a 
*, Magistrate at Simla in respect of an offence com- 


ty 
‘ 


Mi 
é 


~ 


mitted in British territory :—Held: (1) the arrest 
‘was illegal. The jurisdiction granted does not 
relate to offences not committed on a railway, nor 
in any way connected with its administration ; 
(2) in the absence of cession of territory by the 
Nizam a notification by the Governor-General 
in Council was inoperative to give jurisdiction, or 
as the source of authority in excess of that granted 
by the Nizam.—MUnNAMMAD ‘YUSUF-UD-DIN uv. 
aaa (1897), L. R. 24 Ind. App. 137, 
Annotation :~-Retd. Hemchand Devchand v. Azam Sakarlal 

Chhotamal, (1906) A. C, 212. 

224. Whether extended by notification of 
Governor-General in Council.]|—MulHAMMAD YUSUF- 
UD-DIN v. QUEEN-EMPRESS, No. 223, anle. 

225. Jurisdiction of High Court—At Calcutta— 
Criminal jurisdiction—Person resident out of juris- 
diction.|—-Under the general jurisdiction of the 
Supreme Ct. at Calcutta, a person though resident 











ewe 


territorial limits of British India, is 
peerage ser under the provisions of the 

eval Code. The ordinary Criminal 
Cts. of the country have jurisdiction 
over such offences by virtue of 12 & 13 
Vict. c. 98, as. 2 & 3, extended to 
India by 23 & 24 Vict. c. 88.—R. v. 
re Rama (1871), 8 Bom, 63.— 


in British India. 


had _ jurisdiction 
applied under 








t.—JANNOKEE Doss v. BINDABUN Doss 
(1836), 1 Moo. Ind. App. 67; 18 E. R. 26, P. O. 
226. Native subjects of Burmah 
under government of East India Company.]—The 
ja acon Ct. at Calcutta has no jurisdiction under 
i Law, India, Act, 1828 (c. 74), s. 56, to 
try an indictment for murder committed & wholly 
con pieue at a place within the trading limits of 
the East India Co.’s charter, by native subjects 
of Burmah under the govt. of the East India Co., 
representing the Crown, who would not under 
former statutes regulating the jurisdiction of the 
Supreme Ct., have been amenable to its criminal 
jurisdiction.—NGa Hoona v. R. (1857), 7 Moo. Ind. 
App. 72; 80 L. T. O. S. 356; 22 J. P. 208; 6 
Ww. R. 199; 7 Cox, C. O. 489; 19 E. R. 237, P. C. 
227. ——— Bombay — Admission of attornies & 
solicitors..—The Supreme Ct. of Judicature at 
Bombay has no power to admit persons as attornies 
& solrs., to practise in the cts. there, other than 


within 








' those qualified in the manner pointed out by the 


Portugal as regards the Goa territory 
couferred the right to try such caseg 


were committed beyond the three- 
mile limit & on ae high seas, the ct. 
the provisions 
3} & 31 Vict. c. 124, 8. 11, & 37 & 38 
Vict. o. 27.—R. v. ABDOOL RAHIMAN 
(1889), I. L. kh. 14 Bom. 227.—IND. 


| 
| 
| 
| 
| 
| 
| High Court—From court of Resident of Aden.|— 
| 
! 
| 


Charter of Dec. 8, 1823, by which that ct. was 

established.—-MORGAN v. LEBOH (1842), 3 Moo. 

P. C. C. 368; 2 Moo. Ind. App. 428; 6 Jur. 225 ; 

13 E. R. 149, P. ©. 

Annotation -—Mentd. Cromidi v. Parker, The Aspasia (1857). 
11 Moo. P. 0. C. 79. 


228. —— Power to transfer action to 





The Ct. of the Resident at Aden is subject to the 
superintendence of the High Ct. of Bombay, so as 
to enable that Ct. to remove a suit from the Ct. 
of the Resident at Aden into the High Ct. for the 
purpose of trial.—ADEN (MUNICIPAL OFFICER) v. 
toe IsMAIL HAJEE ALLANA (1905), 22 T. L. R. 
ro te 

229. Jurisdiction of inferior Civil Courts— 

| Court of Punjab—Administration of property of 
| insolvent—Whether ouster of jurisdiction of High 
| Court.|—By Punjab Laws Act IV., 1872, s. 27, 
‘ it was enacted that the property of the insolvent 








etree steeper acme amen nmneeree: 
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KESAJI v. HYDERALLY ABDUL KAYUM 
(L908), I. L. Rk. 33 Bom. 469.—IND. 


b. Court of British India— 
Criminal jurtadiction—Person resident 
out of jurisdiction.}-—The accused was 
@ subject of the Cambay State. He 
lived there and traded with his business 

artner A. He conspired with A. at 

ambay & sent A. a professional 


(ii) If the offence 





Penal Code 


of 


the 


6 forger at Umreth, a place in British 
rue to Ene ir Sf ree a a é& not t. Consular Court of Zanzibar | India, with instructions to instigate 
pidien eee : ppp ce ) a es peso rer he vee gf denier aa feld: ~ ane ae ey forge 8 vauabe security. 

h A scas, . at Bombay no power 0 oO fac 6 torgery, tae acc 
by stat. 37 & 38 Vict. c. 27, which | revision over civil cases tried by the | sent his khata book with A. In 


rovides that such offences shall be 
ried & punished according to the local 


Consular Ct. at Zanzibar, though it is 
authorised to hear app from the 


law. ‘The accused, who was captain qe 
of a native craft, , was charged with Sy chee arene Cae in vintedee ah 
having dishonestly sold his cargo & | 1884. A power of revision is not an 


souttled his ship in the course of a 
voyage from Aleppy to Bombay. 
The accused was arrested in the Katna- 


incident of appellate powers, but, on 
the oontrary, can only be exercised 
where there is no appeal; had it 


been intended to give such powers to - 





to the Sessions Judge o 

who convicted him under Penal Code poke ied aon pec hte 
= 7, Cy <. Pate orieg seneeee On Yided for.—KHoJa SiIvs1 v. HaSHAM 
appeal, the accused contended that the i i (1900), I. L. R. 20 Bom, 480.— 
Sessions Judge of Ratnagiri had no 

urisdiction to try the case: (1) a. Sutt in Small Causce 
ecause the first offence, if it took place ourt—Power to restrain by injunction. ] 
at all, was committed within the | —The High Ct. of Bombay has in- 
territorial waters of Goa; & (2) | herent power to restrain b lnfanction 
because the offence, if committed on | a deft. in a suit Hled in the High Ct. 
the high seas, could only be tried |. fro in the Small Cause 


according to the law of England & not 


m p 
Ct. at Bombay with a suit tiled by 


according to the Penal Code :—Held : deft. ere to the same matter to 
1) cue ct. at Ratnagiri had jurisdiction. | which the sult in the High Ct. relates; 

the offence were co tted within | or from filing further suit relating to 
three miles of Goa, the Treaty Act | the same aubdject matter pending the 
(IV of 1880) between Engiand & | hearing of the High Ct. suit.— UpERaM 


pursuance of A.’s instigation the sorgery. 
was committed at Umreth. On these 
facte, the accused was charged, in a 
ct. in British India, with the offence 
of abetment of forgery, under Indian 
Penal Code, ss. 467, 109. The trying 
judge referred to the High Ct. the 
question whether the accused, not 
being a British subject, was amenable 
to the jurisdiction of his ct. :—Held: 
the ot. in British India bad jurisdiction 
to try the acoused, for the accused’s 
offence was not ere completed 
within Cambay limits, but having been 
initiated there, was continued & com- 
leted within the British Territory of 
mreth. Where a foreigner starte the 
train of his crime in foreign territory, 
& perfects & completes his offence 
wit British limite, he is triable Sy 
the British Ct. when found within its 
jurisdiction.—R. v. CHHOTALAL BABAR 
(1912), I. L. R. 36 Bom. §24.—IND. 


c. —— Sutt to recover mesne 
profie—Land outside jurtsdiction.}— 
A suit to recover mesne profits of 
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Sect. 1.—Application of English law: Sub-sect.2, A. 
& B. (a), (b) & (c).] 
247. Until granted to colony.|—CAMPBELL 
v. HALL, No. 5, ante. 
2 -]—BEAUMONT v. Barret, No. 70, 








ante. 
249. General introduction of English law — No 

application of parts manifestly unsuitable.|— 

CAMPBELL v. HALL, No. 5, ante. 

e -l—The general introduction of 
English law into a conquered or ceded country b 
acts of the sovereign power does not draw wit 
it such parts as are manifestly inapplicable to 
the circumstances of the settlement.—Lyons 
CORPN. v. East INDIA Co. (1836), 1 Moo. P. C. C, 
175; 1 Moo. Ind. App. 175; 8 State Tr. N. S. 
647; 12 BH. R. 782, P. C. 

Annotations :—Consd. Advocate-General of Bengal v.- Sur- 
nomoyo Dosrec (1863), 9 Moo. Ind. App. 387; Ram 
Coomar Coondoo v. Chunder Canto Mookerjee (1876), 

App. Cus. 186. Refd. Mitford v. Reynolds (1842), 1 

Ph. 185; Whicker v. Hume (1851), 14 Beav. 509; Mu- 

oe diner v. Cavaly Vencata Narrainapah (1860), 8 Moo. 

Ind. App. 500 ; Yeap Cheah Neo v. Ong Cheng Neo (1875), 

. R. 6 P. C. 381; Lyons Corpn. v. Bengal Advocate- 

Gencral (1876), 1 App. Cas. 91. Mentd A.-G. v. Brodie 

(1846), 6 Moo. P. C. C. 12; Re Taylor, Martin ». Freeman 

(1888), 58 L. T. 538. 

251. ——— -|—The gobi of appeal to Her 
Majesty & the authority of the Supreme Ct. of the 
. Straits Settlements to grant leave to do so, con- 

tained in the Letters Patent of the Queen of 

Aug. 10, 1855, were not abrogated by Ordinance 

No. 5 of 1868, establishing the present Supreme 

Ct. All the provisions of the repealed Letters Patent 

applicable to the old ct. weve virtually re-enacted 

ey the Ordinance & made applicable to the new 
ct. which was put in its place. 

It is really immaterial to consider whether 
Prince of Wales’ Island, or, as it is now called, 
. Penang, should be regarded as ceded or newly 
settled territory, for there is no trace of any laws 
having been established there before it was acquired 
by the East India Co. In either view the law of 
England must be taken to be the governing law, 
so far as it is applicable to the circumstances of 
the place & modified in its application by these 
circumstances. In applying this general principle, 
it has been held that statutes relating to matters 
& exigencies peculiar to the local condition of 
England, & which are not adapted to the circum- 
stances of a particular colony, do not become a 
part of its law, although the general law of England 
may be introduced into it (per CuR.).—YEAP 
CHEAH NEo v. ONG CHENG NEO (1875), L. R. 6 P. C. 
881, P. C. 

Annotations :-—Mentd. Elliott. ©. Totnes Union (1892), 57 
J. P.151; Re Manser, A.-G. ©. Lucas 1904) 74 L. J. Ch. 


953; Re Howell, Re Buckingham, L ns v. Buckingham 
ae 84 L. J. Ch. 209; Bourne vr. Keane, [1919] A. (On 











252. ——- -——— Fundamentally opposed to 
native law—Indian law of suicide.|}—When 


pT IS Nh ehD Hh meme y ome 


249 i. General introduction of English 
law.}-—-The territorial law of British 
India is a modified form of English 
law.—SECRETARY OF STATE ¥. BENGAL 
ADMINISTRATOR GENERAL (1868), 1 t; 
B. L. R. 87.—IND. 

k. ——— Local laws not preserved 
by treaty. }—-The Portuguese inhabitants 
a. BOmDey, not having had their laws, 
& ea having the force of lawa, pre- 
served to them by the treaty by which 
Bombay was in 1661 ceded to the 
Eng! are subject to English latv, so 
far as the same has been introduced 
into Bombay, & has not since been 
varied by legislation.—Lopsgs ». LoPEs 





been accepte 


A ee ee ey eee eee ae 


of luw— Adoption or ee of part 
of English law.)}—The K 
trusts forms no portion of our juris- 
age Sas Fan seve Cue cou Tages 
u oes not follow tha - 
mentary dispositions couched in the ever yee oe ast 
form of trusts cannot be given full 
effect to in terms of our own law 
—-KEMP’s ESTATE vw. M 
TRUSTEE’S TRUSTEE, [1915] App. D. 
499.—8. AF. 


m. ——, }~ 
ciple of aopee by conduct tn pais has 
, by our ots, & is a prin- 


The English prin- 


DEPENDENCIES. 


Englishmen establish themselves in an uninhabited 
or barbarous country, they carry with them their 
own laws & sovereignty of their own state. But 
this was not the nature of the first settlement in 
India, the settlement there being made for the 
purposes of trade, without the introduction of 
the soveretoney of the English Crown. Though, 
since the English acquired sovereignty in India, 
the English laws have been introduced, this has 
been with the qualification that such law is not 
fundamentally opposed to the native laws. For 
this reason the English law of suicide is inapplic- 
able, & has no force in India among the natives.— 
ADVOCATE-GENERAL OF BENGAL v. SURNOMOYE 
DossEE (RANEE) (1868), 2 Moo. P. C. C. N. S. 22; 
9 Moo. Ind. APP: 387; 2 New Rep. 530; 8 L. T. 
a 9 Jur. N. S. 877; 12 W. BR. 21; 15 E. R. 


Annotation :—Mentd. Papayanni v. Russian Steam Naviga- 
tion & Trading Co. (1863), 2 Moo. P. C. C. N. 8. 161. 


See, also, Nos. 290, 204, post. 


B. Native Law. 
(a) Continuance. 


258. General rule—Native laws continued—Until 
altered by Crown.|——-CALVIN’s CASE, No. 243, ante. 
254. -}—Where an uninhabited 
country is found out & planted by English sub- 
jects, all laws in force here are immediately in 
force there; but in the case of an inhabited 
country conquered, not till declared so by the 
conqueror.—BLANKARD v. GALDY (1693), 2 Salk. 
411; 4 Mod. Rep. 215; Holt, K. B. 341; 
Comb. 228; 91 EK. R. 356. 
Annotations :—Retd. Memorandum (1722), 2 P. Wms. 74 ; 
Lyons Corpn. v. East India Co. (1836), 1 Moo. P. C. C. 175 ; 
Cooper v. Stuart (1889), 14 App. Cas. 286. Mentd. R. 


vw. Norwich Corpn. (1706), 2 Ld. Raym. 1244; Huggins 
v. ae Sah OY lal Wiles, 241; Phillips v. Eyre (1870), 




















10B.&8.1 

255. ———- ——— ———.|—-MEMORANDwyM, No. 246, 
ante. 

256. -|—The argument is strong 


that the Statutes 12 Ric. 2 (c. 2), & Sale of 
Offices Act, 1552 (c. 16) do not extend to Jamaica ; 
though they were enacted long before that island 
belonged to the Crown of England. If Jamaica 
was considered as a conquest, they would retain 
their old laws, till the conqueror had thought fit 
to alter them. If it is considered as a colony, 
which it ought to be, the old inhabitants having 
left the island, then these Statutes are positive 
regulations of police, not adapted to the circum- 
stances of a new colony; & therefore no part of 
that law of England which every colony, from 
necessity, is supposed to carry with them at their 
first plantation. No Act of Parliament made 
after a colony is planted, is construed to extend to 
it, without express words showing the intention 





PART III. SECT. 1, SUB-SECT. 2.— 
B. (a). 


253 1. General rule—Wative laws con- 
tinued—Until altered by Crown. ]}— 
» QQ KR. 54 

S. C. 170.—CAN 


n. Indian native state — Presump- 
tion against continuance.}—It lies on 
him, who asserts it, to prove that the 
law of the Native State differs from 
the law in British India, & in the 
absence of Buch proof it must be held 
that no difference exists except 
porns so far as the law in British 

dia reats on specific Acta of the 


hglish law of 


CDONALD’S 





le of the’ Roman-Dutoh laws.— | Legislature.—RAGHUNATH vv. aRJI 
(1868), 6 Bom. O. O. 173.—IND, Sonus BROTHERS v. NEPGEN (1916 VANDAS (1906), I. L. R. 30 Bom. 578.-—— 
L, Conquered country having system | C. P. D. 392.—S, AF. ‘ | IND. : , 


“’ covered & colonised by Englishmen the 


= 
ow - 


Parr IlI.—Laws or tae Cotonzus. 


of the legislature to be that it should (LORD 
MANSFIELD, C.J.).—R. v. 
Burr. 2494; 98 E. R. 308. 
Annotations — . R. v. Scofield (1784), Cald. Mag. Caa. 
897; R. ». Beate 1801) oon at: : R, v. Phillipps 
1805), 6 East, 464; R. v. Pollman (1809), 2 Camp. 229 ; 

v. Rowed (1842), 11 L. J. M. C. 74: R. v. Brailaford, 
11905] 2 K. B. 730; BR. v. Whitaker, (1914) 3 K. B. 1283. 


.]—CAMPBELL v. Hatt, No. 
——.]—If is dis- 


abitants 
In a conquered 





count 








& 


are governed by English law. 
country the old law 
King in Council (HoLROyYD, J.).—FORBES v. 
COCHRANE (1824), 2 B. & C. 448; 2 State Tr. N.S. 
147; 83 Dow. & Ry. K. B. 679; 2L. J. 0. 8. K. B. 
67; 107 E. R. 450. 

Annotations -—Retd. The Slave, Grace, R. & His Majesty's 


Procurator-General & Wyke v. Allan (1827), 2 State. 
ee Near 273; HK. v. Lopez, R. v. Sattler (1858), Dears. 


259. Exceptions to rule—Infidel country—Native 
laws immediately abrogated.]—CALVIN’s CasE, No. 
243, ante. 

260. 
35, ante. 

Compare No 5, ante. 

261. Native laws contrary to religion.] — 
MEMORANDUM, No. 246, ante. 

262. Native laws malum in se.] —- Mremo- 
RANDUM, No. 246, ante. 

263. Native laws not applicable to status 
of conquerors.|—'The doctrine that the law in 





—— ——.]— DUTTON v. HOWELL, No. 











force in a conquered or ceded territory, until: 


altered by the conqueror, remains in force & binds 
all persons within the territory, cannot be applied 
without qualification, especially as regards the 
personal status of the conquerors (LORD STOWELL). 
—Rvupina v. SmiTH (1821), 2 Hag. Con. 371; 
1 State Tr. N.S. 1053. 
Annotations :—Mentd. Kont v. Burgess (1840), 11 Sim. 361 ; 
RK. v. Millis (1844), 10 Cl. & Fin. 634; Ward v. Day (1848), 
5 Notes of Cases, 66; Connelly v. Connelly (1850), 2 Rob. 
Ecel. 201; Brook v. Brook (1858), 3 Sm. & G 481; 
Armitage v. Armitage (13866), L. Kt. 3 Eq. 343; Bater v. 
Bater, |1906] P. 209. 


264. —— Laws blended with native 
religions.|;—What is the law, as far as British 
subjects are concerned, now ue in the district 
of Calcutta? Undoubtedly it is the law of Eng- 
land. I think it clear, that those persons who 
there established themselves carried with them 
the English law. It does not appear, at least it 
has not been stated, that the English law was 
established there, in the first instance, by any 
asa eee or charter; but it is probable that 
he English carried with them, & acted upon, the 
law of England, from the necessity of their sitna- 
tion; because the two systems of law, which at 
that time existed there, the Mahomedan & the 
Hindoo laws, were so blended with the particular 
Ly of the two descriptions of persons, as to 
render it almost impossible for that law to have 
been adopted by the English settlers (Lorp 
LYNDHURST, C.)—FREEMAN v. FAIRLIB (1828), 
1 Moo. Ind. App. 305; 2 State Tr. N. S. 1000; 
18 E. R. 117, L. C. 





Annotations :—Refd, Jephson v. Riera (1835), 3 Knapp, : 
Mentd. Oldham ». Ebprai 1833), Cos : pte on rod 
175: Baboo Dhunput Si ie Geena ; cr Ind, *) 
11 Moo. Ind. App. 4 ie if to 
of the Twenty-four P (1867), 112 Moo. Ind. 
App. 345. 


Lyons Corpn. v. East In Poet Ap A 
: 1867), 
3; Gunga Gobind Mundul v. Collec r 
ergunnahs d 
265. 





Aboriginal tribes of low civilisation.] 


‘—Re SOUTHERN Raopesia, No. 7, ante. 


VAUGHAN (1769), 4 |: 


— — 


revails until altered by the | 


(b) Mode of Changing. 

286. Proclamation.]}—The law of a conquered 
country may be altered by the King by pto * 
tion or letters patent under the Great Seal, & not 
solely by means of an Order in Council.—JEPHSON 
v. RreRA (1835), 8 Knapp, 180; 3 State Tr. N.S. 
591; 12 H.R. 598, P. O. 

Annotations :—Refd. Cameron v. Kyte (1835), 3 Knapp, 332. 

Mentd. Re Stepney Election Petn., Isaacson v. Durant 

(1886), 17 Q. B.D. 84 ¢ A.-@. for Canada v. Cain, A.-G. 

or Canada v. Gilhula, [1906] A. C. 542. 

267. Letters patent under Great Seal.|—-JHPH- 
SON v. RrerA, No. 266, ante. 

268. Order in council.]—-JEPHSON v. Rime, No. 
266, ante. 

See, also, Vol. XI., p. 503, Nos. 59, 60. 


(c) Particular Instances. 


269. Roman Dutch law—Ceylon.]|——LINDSAY v. 
ORIENTAL BANK AT CoLuMBO (1860), 18 Moo. 
P. C. C. 401; 15 HE. R. 161, P.O. 

Annelation :—Refd. Lindsay v. Duff (1862), 15 Moo. P. O. CO. 


270. ——-.}—HETTIHEWAGR SIMAN APPU 
v. QUEEN’S ADVOCATE (1884), 9 
638 L. J. P.C. 72; 51 LL. T. 401, P. 
ARCS :—Refd. Farnell v. Bowman (1887), 12 App. Cas. 


271. Application to marriage law.}-— 
The doctrine of the Roman-Dutch law that persons 
who have lived in adultery are incapacitated from 
ever marrying one another, or from taking testa- 
mentary gifts from one another, is not part of the 
marriage law of Ceylon.—RasBoT v. Dg SILVA, 
[1909] A.C.376; 78 L. J. P.C. 73; 100 L. T. 242 ; 
25 T. L. R. 332, P. C. 

272. Griqualand West.|—WbB v. GIDDY, 
GIDDY v. WEBB (1878), 3 App. Cas. 908; 47 
L.J.P.C.71; 38 L. T. 822, P. C. 














273..——  Natal.]|—-MoLyNEUxX v. NATAL LAND 
& COLONIZATION Co., [1905] A. C. 655; 74 
a ah P. C. 108; 93 L. T. 59; 21 T. L. R. 646, 

274. Ordinances by Governor & Court of Policy 
—Made when colony under Dutch government— 
Cape of Good Hope.]—The ordinances & regulations 
made by the Governor & Ct. of Policy when the 
colony of the Oape was under Dutch Government 
do, unless modified or repealed by subsequent 
legislation, still form part of the lex scripta of the 
colony, & having this force, they must be obeyed, 
though they may have derogated from the rights 
of individuals—VaN BREDA v. SILBERBAUER 
(1869), L. R. 3 P. C. 84; 6 Moo. P. 0. OC. N.S. 319 ; 
89 L. J. P. C. 8; 22 L. T. 667; 18 W. R. 558; 
16 E. R. 746, P. C. 

Annotation :—Mentd. French Holk Comrs. v. Hugo (1885), 

10 App. Cas. 336. 

275. French law—Lower Canada—Droit d’au- 
baine.]|—-The droit d’aubaine became the law of 
Lower Canada, with regard to aliens, on the 
ancient French law being established there, by 
British North America (Quebec) Act, 1774 (c. 83).— 
DONEGANI v. DONEGANI (1835), 3 Knapp, 63; 
3 State Tr. N. S. 1282; 12 E. R. 571, P. O. 


Annotations :-—Refd. Re Adam (1838), 1 Moo. P. O. C. 460. 
Mentd. A.-G. for Canada v. Cain, A.-G. for Canada v. 
Gilhula, [1906] A. C. 542. 


276. —— ——.]—-H UTCHINSON v. GILLESPI£ 
(1844), 4 Moo. P. C. C. 378; 13 EB. R. 349, P. O. 
Arcs s—RBefd. Symes v. Cuvillier (1880), 5 App. Ona. 


277. —— ——— Certificate of notary public— 


459 ~ 


App. Cas. 571;- 


A 


“460 


. 1 Moo. P. C. C. 460; 


Sect. 1.—Application of English law: Sub-sect.2, B. 
ad ar eee 8,4,5&6. Sect. 2: Sub- 
sect. 1, A. 


Proof of due execution of instrument.]—By the 
French law prevailing in Lower Canada a certifi- 
cate of a Notary public in the Province of Lower 
Canada is sufficient evidence in the cts. of that 
Province of the due execution of the instrument 
referred to in the certificate, & identity of the 
parties thereto, but the certificate of a Notary 
public in Upper Canada, where the English law 
peeve will not be received in the cts. in Lower 
Canada per s¢ as proof of due execution of an 
instrument, or of the identity of the parties.— 
NYE v. MACDONALD (1870), L. R. 3 P. C. 381; 
7 Moo. P. C. C. N. 8S. 184; 389 L. J. P. C. 34; 
23 L. T. 220; 18 W. R. 1075; 17 E. R. 52, P.C. 

278, —— Prior to codes.|—-Prior to the 
Codes, the law relating to property in the province 
of Quebec was, except in special cases, the French 
law.—EXCHANGE BANK OF CANADA v. It. (1886), 
11 App. Cas. 157; 551. J.P. C.5; 54 L. T. 802 ; 
27T. L. R. 342, P. 





Annotations :-—Refd. Maritime Bank of Canada, Liquidators 
v. New Brunswick, Receiver General, [1892] A. C. 437. 
279. Mauritius—Code de commerce.] — 

D’EPEINAY v. COCKERELL (1836), I Moo. P. C. C. 

103; 12 BE. R. 751, P. C. , 

280. ——— ——— Code civile.|—te Apam (1837), 

3 State Tr. N. S. 1284; 





12 KE. R. 889, P. C. 


Annotations :—Retd. A.-G. for Canada v. Cain, A.-G. for 
Canada v. Gilhula, {1006) A. C. 6423; Simon v. Phillips 
ha Ae Cox, © CG. 315: ‘ohnstone v. Pedlar, {1921] 


281. -J]—The law in force in 
Mauritius is the French law, as settled by the 
Code Civile.—-LaANG, FREELAND & Co. v. REID, 
IRVING & Co. (1858), 12 Moo. P. C. C. 72; 14 E. R. 


838, P. C. 

282. J}—The Code Civil of 
France is in force in the Island of Mauritius. 
PROCUREUR, H. M. v. BRuNeAU (1866), L. R. 1 
P. C. 169; 4 Moo. P. CGC. C. N. S. 13 = 385 
L. J. P. C. 56; 12 Jur. N. S. 551; 14 W. R. 
951; 10 EK. R. 217, P. C. 
mia es har -Refd. Barlow v. Orde (1870), 6 Moo. BP. C. C. 




















283. ——— St. Lucia—French act passed shortly 
before conquest by England.|—A law promulgated 
in France on Apr. 10, 1803, by which change of 
hame was to be made under the authority of 
govt. in a prescribed mode, was probably not law 
in St. Lucia, since it was passed so shortly before 
St. Lucia passed under British dominion, & con- 
sidering the character of the law, & the then critical 
position of the French West India Colonies, it 
was not likely that care was taken to transmit the 
law from France to St. Lucia before the conquest 
of the latter.—Dvu Boutay v. Du Bou tay (1869), 
L. R. 2 P. C. 480; 6 Moo. P. C. C. N.S. 31; 
38 I. J. P. C. 853 22 L. T. 228; 17 W. R. 594; 


- 16 KH. R. 688, P. C. 


Annotation :—Refd. Cowley v. Cowley, [1901] A. C. 540. 


C. Country with no System of Law. 


284. Application of English law—Modified by 
local circumstances.|—YEAP CHEAH NEO 1r. ONG 
CHENG NEo, No. 261, ante. 
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284i. Application of English law— , 


| 

upon customs & 
Modified by local conditions.}—Under | 
| 


knowledge & 
the Charter, English law, as at the 
date of the Charter, is applicable to the 
Colony, so far as circumstances admit, 
& also subsequent decisions explana- 


in Ho 


tory of that law: 
decision of an English Ct. is based 
ractice within the 
understanding of the 
partics to a contract, the ct. in con- 
struing a similar contract entered into 
Kong will consider whether the 
principles of the decision are applicable 


DEPENDENCIES. 


SuB-sect. 3.—SETTLED COLONIES. 


285. Application of English law.]|—BLANKARD 
v. GaLpy, No. 254, ante. 
286. ee oe No. 246, ante. 


ris ——.|—-ForRBES v. COCHRANE, No. 258, 
a ° 
288. Statute & common law in force./— 





KIELLEY v. CARSON, No. 15, ante. 

289. At date of settlement.]—New 
South Wales is a settled colony of Great Britain, 
& consequently amenable, according to received 
authorities, to such portions of the statute law & 
the common law of the mother country as were 
in force at the date of the settlement of that colony, 
& were applicable to its condition. There can be 
no doubt that the common law of England as 
respects marriages was carried to New South 
Wales, for in Lord Hardwicke’s Act there is no 
mention of the colonies; its operation was con- 
fined to England & Wales (Dr. LUSHINGTON).— 
CATTERALL v. CATTERALL (1847), 1 Rob. Eccl. 
580; 11 Jur. 914; 163 E. R. 1142. 


Annotations :-—Mentd. Beamish v. Beamish (1861), 9 H. L. 
Cas. 274; Sichell v. Lambert (1864), 3 New Rep. 385. 


290. Common law modified by such 
statutes & local ordinances as apply.]—The Falk- 
land Islands having been acquired by occupation, 
the law prevailing there is the common law of 
England, modified by such statutes & local 
ordinances as apply to those Islands.—FALKLAND 
ISLANDS Co. v. Rt. (1864), 2 Moo. P. C. C. N.S. 
266; 111. 1.9; 10 Jur. N.S. 807; 13 W. R. 97; 

















-|—Marriages of British sub- 

jects in British plantations are governed by the 

common law of England, unless it is otherwise 
provided by the Imperial legislature or that of 
the colony.—LIMErIcKk (COUNTESS) v. LIMERICK 

(KARL) (1863), 4 Sw. & Tr. 252; 32L.3.P.M.& A. 

923; 11 W. R. 503; 164 E.R. 1512. 

292. -\—ADVOCATE-GENERAL OF BENGAL 
v. SURNOMOYE DOSSER (RANEE), No. 202, ane. 

2938. -——..]—-When English settlers go out to 
a colony & scttle there they carry with them, so 
far as may be applicable to their purpose, all the 
immunities & privileges of the law of England as 
the law of England was at that time (LORD BLACK- 
BURN).—LAUDERDALE PEERAGE (1885), 10 App. 
Cas. 692, H. I. 

Annotations :—Mientd. Lovat Pecrage (1885), 10 App. Cas. 
763; Winans v. A.-G., 04) A. C. 287; Casdagli v. 
Casdagli, [1919] A. C. 145. 

294. ——— In so far as reasonably applicable to 
local conditions.|—With regard to possessions 
after-acquired by occupancy, settlers from the 
parent country take with them. as part of the law 
which is to govern them in such possessions, all 
the laws of the parent country which are applicable 
& may reasonably be applied to the conditions in 
which they exist. 

The law of the parent country may also be 
applied—(1) by the exercise by the Governor of 
the new colony, in any manner within the limits 
of his authority, of legislative powers given to 
him; (2) by the new territory over which the 
Governor has by Royal Commission legislative 
powers, becoming British territory; (3) by the 
extension of the boundaries of a colony in which 








but where the |! to the cirgumstances of the Colony.— 
| Lan YEoNG Woop v. STANDARD OIL 
| Co. or NEW YorK (1908), 3 Hong 


Kong L. R. 53.—HONG KONG. 


| PART HI. SECT. 1, SUB-SECT. 3. 
| 204 i. Application of English law— 
In so far as reasonably applicable to 


Part II].—LAaws OF THE COLONIES. 
the law is already in force.—R. v. JAMESON (1896), 


as reported in 65 L. J. M. C. 218 ; 


Annotations :—Generally, Mentd. R. v. Audley. 
K. B. 383; R. v. Stride & Millard, (1908) 1 Kk. 


Ex p. Se me, [1910] 2 K. 
Council Se ith {1918} 2 K. B. 90. 


295. 





DERT, [1893] A. C. 524; 63 L. J. 
9T. L. R. 6388; 1R. 


v. Brighton Corpn., Oliver 


le T.510; 42 W. R. 114; 

F447, P.C. 

” Annotations :—Mentd. Thompson 

* gy. Horsham L. B., (1894) 1 Q. 
(1895] A C, 632; 
of Works, [1895] 1 
Bourke, [1895] A. 


B. 332; 


- 4323; Maguire tv. 


{1905} 1 K. B. 767; Short v. Hainmersmith Corpn. (1910), 
Dawson v. Bingley U. C., [1911] 2 K. B. 


104 L. T. 703 


. Potter (1909), 3 Cr. App. Rep. 237 ; 
: ae ; ep 5765 Coldingham Parish 


J—Picrou MUNICIPALITY vw. 


Saunders tv. Holborn District Board 
2. B. 64; Sydney Municipal Council v. 


60 J. P. 662. 


{1907} 1 
B. 617; 
R. v. Crewe, 


461 


SuB-sEcT. 5.-—-CHANNEL ISLANDS. 
See Part X., post. 





Sus-sEcT. 6.—ISLE or MAN. 


GEL- 
P. C. 37; 69 


Brabant v. King, 


Liverpool Corpn., 


149; Papworth v. Battersea B. C. (1914), 79 J. P. 105. 


See, also, Nos. 250, 251, ante. 


SuUB-SECT. 4.—-PROTECTO 
296. Exterritoriality granted by 


cation of local law——Zanzibar.|—SECRETARY OF 
STATE FOR FOREIGN AFFAIRS v. CHARLESWORTH, 


PILLING & Co., No. 666, post. 
Sec, also, Courts, Vol. XVI., p 
et seq. 


local conditions.}—The whole of the 
English common law will be recognised 
as in force here, excepting such parts 
as are obviously inconsistent with the 
circumstances of the  country.--— 
UNIACKE v. DICKSON, et al. (1853), 
James, 287.—CAN. 


oO. At time of scttlement.}— 
All che laws of England in force at. 
the time of the arrival of the first 
settlers in the Colony, & which are 
applicable to the conditions of the 
infant Colony, must from the outset 
become & continue to be the law of the 
Colony, until by its own Legislature it 

rocceds to shape, modify, or abrogate 
he existing law, so as to adapt it to 
ite own circurnstauces & situation.— 
vie Pir Baun (1901), 3 W. A. L. XR. 











p. —— Until abrogatcd 
by statute.)}—The English law governing 
inheritancs of real property Was 
brought to Newfoundland, together 
with the whole law of England at that 
time, by the earliest settlers, & con- 
tinued to operate fully until otherwise 

rovided hy sfatute.—WaALBANK tf. 

CLLIS (1853), 3 Nfld. LE. R. 400.— 
NFLD 





me wr reer ee a Semen mre ree 


Ci ——- Whether subse- 
uct English decisions binding.) — 

he cts. of this province are not to 
follow the decisions of the Q. LB. in 
England more than those of the other 
Cts. & more particularly as the effect 
then is not to diverge from the de- 
cisions of cach other but to reconcile 
their differences & to have a common 
& harmonious rule decision & practice 
in every case. Judges should exercise 
their judgment as to which is the best 
rule & practice to adopt if there be a 
difference in the English Cts. & adopt 
that which will be most convenient & 
suitable to this province, whether it 
shall be the decision of the one ct. or 
the other.— HAWKINS +. PATERSON 
(1863), 3 P. R. 264.—CAN. 














r. -+—-When 
a decision of the ct. of appeal in 
England is at variance with a decision 
of the ct. of appeal of this Province, 
the latter should be followed here, as 
the former ct. is rot the ct. of ultimate 
appeal for the Province.—MacnovaLp 
* CDONALD (1886), 11 O. H. 187.— 


o 


‘.-—— At fixed 
Whether machinery by which law 





dule — 
carried 


See Part. XI., post. 


Sect. 2.—APPLICABILITY AND CONSTRUCTION 


OF STATUTES. 


SuB-sSECT. 1.—ENGLISH STATUTES. 


A. In General. 


See, generally, STATUTES. 
297. Not applicable to colony without express 


words-—After 

246, ante. 
298. 

ante. 


RATES. 
treaty—Appli- 





No. 294, ante. 


settlement.|—MAMORANDUM, 


eee ey | 


No. 


v. VAUGHAN, No. 256, 


299. Modes of application.|—R. v. JAMESON, 


300. Statutes in thelr nature inapplicable—Not 


. 190, Nos. 950 


introduced along with general law.|--YEAP CHHAH 


NEO v. ONG CHENG NEO, No. 251, ante. 


A ne eek ee ee come eT Bharat mee. 





out adopted.)—The legislative adoption 
by British Columbia in Mar., 1867, of 
the Knglish Jaw as it existed in England 
on Nov. 19, 1858, did not necessitate 
the adoption of the machinery by 
which the English law was carried out 
in Kngland, but coupled with the 
language constituting the Supreme 
Court in British Columbia, was a 
direct legislative sanction & authority 
to carry out that law in tho Province 
by local tribunals & local machinery.— 
M-~—— (falsely called S—--——) v. 8S 
(1877), 1 B. Cc. kh pt. 1, 25.—--CAN. 


t. “ -}-In consider- 
ing whether English common law 
as it stood in July, 1870, is applicable 
to this province, our cts. should not 
cousider themselves strictly bound by 
the decisions of English Cts. upon the 
common law of ene ene in 1870, but 
they are at liberty to take cognisance 
of the difference of conditions, 
cluding not ony physical conditions, 
but the general condition of public 
affairs & the general attitude of the 
community in regard to the particular 
matter in question.—Kh. v. Cyr, [1917] 
Bau W. R. 849; 13 Alta. L. R. 320.— 





—-e- wm =~ 





in- 


PART III. SECT. 2 SUB-SECT. 1.—A. 


a. Whether applicable to colony with- 
out express wurds —- Aficr settlement. } 
-~The cts. of the colony may apply 
here any English statute, affecting 
the fundamental personal rights of 
British subjects, whether in 
England subsequent or prior to 
July 28, 1828.—Hz np. Nicnos (1839), 
1 Legge, 123.—AUS. 


b. --—-The Imperial Act, 
18 & 19 Vict. oc. 104, applies to 
Victoria though no particular colony, 
but that of Hong Kong, is exp y 
referred to in the Act.—R. v. MIDDLE- 
TON (1868), 5 W. W. & A’B. 182.—AUS. 


c. -}—The British Senate 
has expressed one method, by which 
the colonial legislature shall’ declaro 
the applicability of English law, 
by pi ordinances for that pur- 
pose,’’ & the colonial legislature is 
excluded from declaring such epplica- 
bility by recitals in, or implications 
ae  ipoagichte trom, orlaas cen, made 
urposes.——. v.. ROBERTS 

(1850), 1 Legge, 544.—AUS, 


d. -J— In consideri 
whether an Imperial Act, passed after 


orce in 























AY AS A A Me 


a er nee er ee ee ie 


tho scttloment of the Colony of N.S.W. 
& before The Australian Cts. Act (1828), 
c. 83, can be ** applied in the adininistra- 
tion of Justice " in N.S.W., within the 
meaning of sect. 24 of the latter Act, the 
test is whether tho provisions of the 
Act under consideration were suitable 
to the conditions of the Colony, & 
capable of bei roasonably applied 
there, when such Act was passed.— 
QUAN YICK v. HINDS (1905), 20. L. R. 
345.—AUS. 








6. English I.aws Act.)— 
Semble; an Imperial statute may be 
se applicable to the circumstances of 
the “‘ colony ’’ within the meaning of 
English Laws Act, 1858, although it 
might not at cominon law have been 
part of the law of England, which 
every colony is euprasee to carry with 
it at its first plantation.—RUDDIOK v. 


ode 


f. —---- Matters already pro- 
vided for by colonial legislation. }—The 
Imperiul stutute 11 & 12 Vict. c. 12, 
for the better security of the Crown & 

overnment of the United Kingdom, 
docs not override 3 Vict. c. 12, of this 
Province, to protect the inhabitants 
against aggression from foreigners, for 
the latter is re-onacted by the con- 
solidation of the statutes, which took 
place in 1859.—R. v. SLAVIN (1867), 
17 C. P. 205.—CAN. 














g: -}+~-The Imperial 
Mutiny Act does not override C.S.C. 
c. 100, but the latter Act was passed in 
aid of it, & is therefore in force.—~R. v, 


h-———_~ —-—- —-—.]}—MOOLCHAND 
v. P. ALWAR CHETTY, [1916] I. L. R. 39 
Mad. 548.—IND. 


300 i. Statutca in their nature in- 
applicable—Not introduced alony with 
yeneral law.j—None of the statute law 
will be received except such parts as 
are obviously applicable & necessary. 
The increasl apse of timo since the 
settlement of the Province should 
render tho ct. more cautious in recog- 
nizing ugren statutes which have not 
been previously introduced.—UNIAOKE 
v. DICKSON et al. (1853), James, 287.—~ 


CAN. 

300 lf. —— ce tnere are certain 

portions of the lish statute law 

which from their very nature were on] 
assed for reasons connected wit 


ingland, & which would not be 





rd 
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Sect. 2.—Applicability and construction of statutes: 


Sub-sect. 1, A. & B.] 


801. Repeal of English Statutes by Colonial 
legislation —Statute of Limitations—Impliedly re- 
Néw South Wales Statute.|—HARRIS v. 


posed b 
AVIES, No. 189, ante. 


B. Particular Statutes. 


See, generally, STATUTES. 


302. Australian Courts Act, 1828 (c. 83), s. 16— 
Application in New South Wales— 
& statutes In force when Act passed—Not being 
inconsistent.|—The above sect. onl 


New South 


ASTLEY v. 


cient PE ee Ra ee me ee me ee Sir tel ne 


opp cable in India or any Colony of the 
tish Crown.—SARKIES v. PROSONO- 
MOYXE DOSSEK (1880), I. L. R. 6 Cale. 
794 P 8 Cc; L. ht. 76.——-IND. 


k. Modes of application~- By Statute.) 
~—~—21 Geo. 1IT. c. 49, is in force in New 
South Wales both as part of the 
law regulating Sunday observance, 
which the first Colonists brought with 
them to this Colony, & alsc by virtue of 
the 9 Geo. IV. c. 83, 8. 24.—-WALKER 1. 
SOLOMON (1890), 11 N. 8S. W. L. RR. 88; 
6N.S. W. W. N. 167.—AUS. 

lL —— By colonial statute. }—Mr:R- 
CHANTS BANK v. MULVEY (1890), 6 
Man. L. Rk. 467.—CAN. 


m. -}—Art. 1056 C.C. em- 
bodies the action previously given by 
@ statute of the Province of Canada 
re-enacting Lord Campbell’s <Act.— 
es GRENIER (1899), 30 S. O. R. 42.— 














n. Alberta Act.}—Inde- 
pendently of North-West Territories 
Aot, 1905, the effect of Alberta Act 
was not to repeal the former North- 
West Territories Act but to prevent 
ite remaining in foree proprio vigure ; 
& to continue in force the law therein 
con ed as a body of law, in the samo 
manner as the common & atatute law 
of England, as it stood on the 15th 
July, 1870, «vas introduced into the 
Territories.—TOLLv. CANADUN PACIFIC 
Ry. Co. (1908), 8 W. lL. R : 
Alta. L. R. 318.—CAN. 


0. Statutes for the administration of 
which the colony has no machinery are 
tnapplicable.}~—18 Geo. II., a. 8, is 
not applicable to this Colony from want 
of machinery to carry the same into 
effect.—-R. v. SCHOFIELD (1838), 1 
Legge, 97.— AUS. 


~_-—— Bul t may be 
able. }—RYAN 0 hi 7 
Legge, 470.—AUS. 


q Statute ceastn 
by tts own SS CAG 
1 Legge, 193.—. 


xr. Fiscal statutes not applicable.) 
—~Those statutes which re a 
licence from a magistrate for the retail 
of liquors have for their object the 
preservation of the health & morals 
of the people, & are applicable to the 
condition of N ewsoun dong: 


comre. of exdise have a fiscal object, 
& ot be enforced in Newfoundland. 
—YONGE v. BLAIEJE (1822), 1 Nfid. 


applic- 
HOWELL (1848), 1 


to be applicable 
ou. DEEDO (1844), 


But those 


ales, all the laws & statutes in force 
in England at the time of the passing of that Act, 
not being inconsistent therewith or with any 
charters or letters patent, or orders in council 
which might be issued in pursuance thereof.— 
SHER (1848),6C. B.572; 18L. J.C. P. 
59; 12 Jur. 1051; 136 E. R. 13872. 

803. Bankruptcy Acts—6 Geo. 4,c.16,&2& 8 
Will. 4, c. 114—Whether applicable to India.|— 
The above Acts made to facilitate the proof of 
bkpcy. & assignment in England, do not extend 





DEPENDENCIES. 


to the cts. in India & in these cts. such evidenc: 


of the bkpcy. must be given as would have beer 


required to prove the fact if no statutory re 
tions had been made.—CLARK 

8 Moo. P. CO. O. 252; 2 Moo. Ind. App. 268; 14 
E. R. 106, P. C 


v. MULLICK S40) 


304. ——- 2 & 8 Vict. c. 41 (Scotland) — Whether 


applicable to colonies.|—C. 
business in copartner 
Island of Tobago. 
them in Scotland :—Held: 
extended to the Colonies. 
Qu.: whether Interpleading Act, 1831 (c. 58), 
extends to the Colonies. 
Legislature of Tobago, passed in 1841, & confirmed 
by the Queen in Council, it was declared that such 
of the common law, & all statutes & parts of the 
eneral statute laws of England, as were 
or should be or become applicable & suitable to the 
circumstances & population of the colony, should 
be in force in the Island:—Qu.: whether by this 
Colonial Act the adiad Seep Act could be held 
to extend to Tobago. 
(1846), 5 Moo. P. C. C. 840; 10 Jur. 745; 13 E.R. 


12 & 13 Vict. c. 106—Not applicable 


acetate eeeeenindad 


English laws 
applies to 


public & 


521, P. O. 
305, 





Ce eaanetii ne enamtiaieesas sagen aed 


L. R. 277.—NFLD. 

s. Repeal of English statute by 
colonial lenislation.}—-WooLF ». TOWNS 
ee 1N.8S.W.38.0. R.N. 8. 242.— 


t, —— . MITCHELL v. SCALES (1907), 
6C. L. R. 405.—AUS. 

uu. —-—.}-NOLAN v. MOADAM (1906), 
39 N. 8. R. 380.—CAN, 

Vv. ——.}—Harris v. MEYrns (1916), 
50 N. S. R. 112.—CAN. 


Ww. Zlow far implied.jJ— A 
Canadian stutute, dealing with the 
same subject, but containing no similar 

rovision, does not repeal a provision 
n an Imperial statute.—lht. v. A Pow 
(1880), 1 B. C. R, pt. 1, 147.-—CAN. 


x. Repeal in England of English 
statule—wNo effect in colony after applica- 








tion.}—-hi. vw. Mason’ (1904), 
W. A. Ll. R. 134.—AUS. 

y. ene SO 43 liz. Cc. ~ 6, 
authorising oa Judge to y to 


deprive a pitf. of costs, being part of 
the practice of the Ct. of King’s Bench 
when the Supreme Ct. of this province 


was established, is in force here, & is | S 


not affected by a subsequent repeal of 
it in England.—KELLY v. JONES (1852), 
2 All. 473.—CAN. 


ze Orders in Council—Not necessaril 

tn force although statute under whi 
made is tn force.}—Orders in Council 
passed in England under powers of 
an Imperial statute, are no force 
vigore in a colony, although 


roprio 
the statute itself may be in force there.’ 


—REYNOLDS v. VAUGHAN (1872), 1 


B. C. R. pt. i. 3.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.—B. 


a. Administration of Estates Act, 
1798—<Applicable to -}-——-MER- 
CHANTS HANK v. MONTEITH (1884), 
10 P. R. 334.—OAN. 

b. Army Acts— Whether applicable 
to Canada. }—HO.LMES v. TEMPLE (1882), 
8 Q. L. R. 351.—CAN. 

0. -}~-Re GREY, [1918] 3 
WwW. W. R. 111; 42 DL. R. L— 


CAN. 

—Not applicable to Ontario. }—MauL- 
SON ©. COMMERCIAL BANK (1846), 2 
U. C. R. 338.—CAN. 


e. ——— Not applicable to Hong 
Kong.}—Re CHUNG SHUN Kov, Ex p. 
Hoxne KE LaND INVESTMENT & 
AGENCY Co., Lrp. (1906), 2 


Hong 
Kong L. R. 18.—HONG KONG. 


| Vill. c. 39, 8. 50—Applicah 


Co. ed on 
p, in Scotland, & in the 
A sequestration issued against 
2 & 8 Vict. c. 41, 


By an Act of the Colonial 


OLONIAL BANK v. WARDEN 








ee ee 


f. Bonds to the King—33 Hen. 
p te to New 

Brunswick. }—R. v. MCLAUGHLIN (1836), 
N. B. Dig. 139.—OAN. 
applicable to Nova Scotia. }-—-UNIACKE 
wv. DICKSON ET AL. (1853), James, 
287.—CAN. 

h. Bubble Acis—6 Geo. I. 
14 Geo. II. c, 37—Whether applicable 
to Ontarin.}—BAaNK OF MONTREAL Uv. 


i. Civil Procedure Act, 1833, a. 28 
—VWhether applicuble to Manitoba.}— 
See y v. i gua (1887), 12 








comv | 
e e e e 


j. Companies Acta-- How far ap-} 
plicable in Ontario. }—HoweE ty v. Do- 
MINION OF CANADA O118 REFINERY Co. ( 
(1875), 37 U. C. R, 484.—CAN, 


aa. ——- How far applicable in’ 
New Zealand.|}-BaANK OF OTAGO vw, 
COMMEROIAL BANK OF NEW ZEALAND, 
Mac. 233.—N.Z. } 


bb. Conveyance by  disscisee— 32 
Hen. VIII. c. 9—Applicable to New 
ouwh Wales.}—NIcHOLs v. ANGLO 
AUSTRALIAN INVESTMENT FINANCE & 
354; 7N.S. W. W. N. 57.—AUS, 


cc. Conveyancing Act, 1881, 8. 32 (1) 
—How fur applicable in Victoria. 
WILMOT v. THORPE (1890), 16 V. L. R. 
85.—AUS. 

dd. Corrupt Pructices Act—17 & 8 
Will. Tif. c. 4—Whether applicable to 
Ontario.}—DuNDAsS ELECTION, CooxK 
v. BRODER, 1 H. K. C. 205.—OAN. 


ee. Courts—--16 Car. 1, c. 10-—How 
ORD (1854), ll VU. Cc. R. 363.—CAN. 
ff. —— ——- Applicable to Canada 
& the provinces. }— GARTSHORE, R. 
v. CLEMENT, [1919) 1 W. W. R. 3 : 
44 oa R. 623; revsd. 3 W. W, 115. 


Apniicable t = S Peaiend ice agen 
oO €w x wv. 
oo (1909), 28 N. Z. L. R. 405.— 


rt bondse—8& & 9 
8—Not applicable 





| eaten” 
e 


hh. Customs expo 
in ebec. v. NLAYSO. 
6 Exch. C. R.202--CAN (1887) 
fi. “Distress—2 Will. & Mar. ec. 5, 
8. 2—~ Applicable to Mantloba. }— DEWAR 
v. a (1910), 20 Man. L. R. 212. 


Rent <Acet 
Queenstand.} 


1787 (6018) —anpaeane to 


New sper lg above Act does not extend 

the colony of New Zealand. 

In consequence of the verty of pltf. the 
Supreme Ct. of New Zealan slowsi= an appeal to 
the Queen in Council without ge yey g the usual 
kecurity for costs.—BuNNY v. Hart € 1857), 11 

90. P. C. C. 189; 14 E. R. 667, P. O. 

Whether binding on colonies.]—The 
DALE 


. law is ie upon the colonies.— 

sv ENRY (1871), L. R. 6 C. P. 228; 40 
.C. P. 108; 23 L. T. 861 ; 19 W. R. 503. 

nota: -—Retd. New Zealand Loan & Mercantile Agenc 
a --, v. Morrison, (1608) A.C. 349) Ke Nelson. Be on 
Dolphin: (191 Sh adustrial Bank, [1923] 1 K. B. 673. 

Bankruptcy Act, 1869 (c. 71) — Vesting 
realty according to law of colony.]—See 
BANKRUPTCY & INSOLVENCY, Vol. V., p. 691, 


os. 6104, 6105. 
4 English, Colonial & Foreign Orders of 







































Wol. IV., p. 593, Nos. 5425 et seq. 

E307. Companies Acts—Joint Stock Companies 
vs ee Act, 1870 (c. 104)—Whether applic- 

mee to colonies.]—The above Act does not apply 
ethe colonies. 


eam 








erences en 








bie * Divorce—M atrimonial Causea 
BB67 (c. 85)— Applicable to British 
Rolumbia.}—SUKPPARD v. SHEPPARD 

i chal 13 B. C. R. 486.—CAN. 

Ecclesiastical leases—13 Eliz. 
Mr OW hether applicable to New 
naewick.}— BEDELL v. FREDERICTON 
Pana (Recror, ETC.) (1855) 3 All. 





Act, b. Ap 





Semen 


——.)— 
217.—CAN. PLart (1859), 8 C. P. 186.—CAN. 


n. Evidence— Breach of Promise— 
Evidence, Further Amendment, Act, 
1869 (ec. pil ar ki peed to Manitoba. | 
af SOC © HARRISON Gear 
CAN L. rr. n123 ° 14 Man. L. R. 366.— 


ead ser S Nat iil. C. 
Not applicable t 
be sipes (1835), 5 


20 N. 8. R 


45— | CU. T. 7.—CAN, 


Ontario.}—LEITH v. 
°0O. S. 101.—CAN. 
———.}-HEARTLY wv. 
HEARNS < (1843), 6 O. 8.452. ahi 
_% Extradition Act, 1870 (ce. 62) ! 
tradition Act, 1873 (c. 60)—4 i, 
able to Victoria. j-Re GERHARD {601 
37 ne L. R. 655.— AUS. | 
Fire Prevention (Metropolis) Act, | 
1774 (c. 78), 8 86— Applicable to | 
South Australia.}-—-HAVELBERG  v. 
BRown, Jape S. A. L. R. 1.—AUS. 
pplicable to Ontario.)— | 
NADA eves dae Ry. Co. v. PHELPS 
CaBae 148. C. Rh. 132.—CAN. 
t.-—— supe to New Zealand.} 
— HUNTER WALKER (1888), 6 
N. Z L. R. 6Y0. —N.Z. 


[ 

| 

| 
—15 II, c. 31 CAN 

{ 


PATRICK'S 





| 
| 
| 
| ST. 
Nol applicable to 


c. 4—20 Geo. IT, ¢ 
able to 





Not a pplicable 


bb. Jurisdiction 
? —App 


u. Fisheries Gen. . 
—49 Geo. IIl. ¢. 27-——~A pplicable to 
7 Loi heaicanegat et }--DOYLE’S SERVANTS ¥. 
RECE OF THE VoyaGcE (1821), 
1 Nad. L. L. R. 261 Pir 

—_— Geo. IV. c. 51, 
a. ‘10— Applicable 50 Newfoundland, }— 
Re AN’S INSOLVENT ESTATE 
(ieee) eB 3 Nid. L. R. 1.—NFLD. _ 

w. Foreign Entistment | eae te this 

—<Appicable to OQOnari South Wales. 
- ov. ANDERSON "(1863), 14 : 19 oe 8. W. 
C. P. 318. —CAN. 


Ponce fet ag Acte—-Applicuble to New 
— A.- vw. Epa.Ley : Ontario. }-—-TROMPRON 
Gass) rf we ates 22 OC. P. 393.—-O0AN. 
- N. 80.—AUS. 


Y= tee applicable to New _ FZ Elie. ec. 
AN YICK v. HiINDS 


South Wales.}—Qvu 
(1905), 2 C. L. R. 345.—AUS. | 
%—— Applicable to New South 


| 
— A-G. lo 
Pao ate TF A 


Part [l].—Laws or THE COLONIES. 


‘ scharge.] — See Bankruptcy & INSOLVENCY, | 


plicable to Onta 
gale AS WiopER (1858), 16 U. CG. Nn. 


°. —_—_—_— — Wet vo. Me- 
d. JjI— CRON 
apa (1859), 1. 18 U.C. R. N06. —OCAN. 


——.]— Loy 
(180i), 1), 11 C. P. 248.—CAN. 


g. ——— Whether applicable to Nova 
Scotia. er ote v. oe oo (1887), 


h. Inclosure Consolidation Act, 1801 

' (ec. 109)— Not applicahle to Irctand. } 
HOSPITAL (Go- 

VERNORS) v. DOWLING (1826), Batt. 296. 


Infant's Relief Brad 1874, a. 2— 


Guirrin. (1908), 9 W. L. R. 427.—CAN. 
j. Jurisdiction of Justices—5 Eliz. 

ec. 19-—~Whether applic- 

Ontario sr uae) v. 

ei 2U.C. R. 211.—CAN 

28 Geo. Ill. c. 49, 
Ontario. 


to 
of Supreme Court 
on Hen. VIII. c. 39. 


Bru 
R. v. MORSE (1826), N. B. Dig. 736.— 


— ee eee ee J RK, 0, 
| APPLEBY (1839), Ber. 595 —okn. 


dd. Landlord & Tenant—4 Geo. JI. 
' @ clear fgg to New Zealand. 


UTTIE WINITANA TuPOTAHI, 
. [1914] 33 N. L. R. 1216.—N.Z, as 


Pag Locke King’s Foran Paes cis | 
ni ous Mot 189 

Olga uv. MOSs 8), 
q. 146.— AUS. “ 8, 


pear Geo. IV. & 
wili. iV. ce, 60—How far applicable to 


2-—Whether 


to Auatralia.J— FITZGERALD », 
(1639), 1 Legge, 115.—AUS, 


hh. Marriage <Acta-—In generai— 


arket ay lees Ph. & M. c. 
applicable 
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It is impossible to contend that the Companies 
Acts as a whole extend to the colonies or are 
intended to bind the colonial cts. The colonies 
possess & have exercised the power of le ting 
on these subjects for themselves, & there is every 
reason why legislation of the United Kingdom 
should not unnec y be held to extend to the 
colonies & thereby averiule: qualify, or add to their 
own legislation on the same subject (per Cur.).— 
New ZEALAND LOAN & ein gan AGENCY Oo. 
v. MORRISON, [1898] A. C. 349; 67 L. J. P. 0. 103 
171 L. T. 603; 46 W. R. 230 ; 147. L. R. 141; 5 
Mans. 171, P.O. 

Annotation -—Oonsd. Re Nelson, Hx p. Dare & Dolphin, 

Anto18] 1K. B. 459. 

Copyright Acts—Fine Arts Copyright Act, 1862 
(c. 68)—Not applicable to British Dominions outside 
United enero: — See Oopyriaut, Vol. XIII., 
p. 163, pe 5. 

ag Cla Act, 1842 (c. 45)—Acquisition of 
copyright by alien friend resident in colony.)—Sce 
Copyrriaut, Vol. XIII., p. 181, No. 166. 

308. Crown Suits Act, 1768. (c. 16)—Application 
in New South Wales—To lands never dealt with b 
Crown—Effect of Australian Courts Act, 182 
(c. 88).]—Crown Suits Act, 1768 (c. 16), is in force 








SEB ARRETT v. AUSTIN, Bz . AUBTIN Wales. }—MutTvaL LOAN AGHENOY, Ltn. ; Applicable to New South ao 
: R93), $8 Q. L. J. 157.— us. v. A.-G. on gC L. R. 73. ee, MILLER v. MAJOR (1906), 4 L. R. 

Bosca empti e Nowe | alin Ooh aon OOD | 3}. — 20 Geo, 11 

Botia ORNELIUS v. BURTON » | stustratia, v , . c& 33, & L1— 
aS. BR. 337.—OAN. 3 W. A. L. R. 1.—AUS. wal: ‘applicable to Ontario. }—R, 


.]|— 


ROBLIN (1862), 21 U. C. R. 382 ean 


kk. LAWLE&S ¥. 
OHAMBERLAIN 1889), "13. O. — 
ona ( ) R. 296.— 


l.—— 5 & 6 Will. IV ¢« 54-— 

Cart Agauer Lak Queensland ¥ nd }o-Re 
ADING KR 
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nstonlen. J—HODGINS v, 
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Medical Act, 1858 — How far 

Bete to Ontarto, }—R. v. GOLURGE 
URGEON 
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—LANGDON v. Russ (1883), 3 N. 3. W. 
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Sect. 2.—Applicability and construction of statutes: 
Sub-sect.2. Part IV.) 


Cases, 222; 6 L. T. O. S. 19; 9 Jur. 951; 163 
E. R. 10473; subsequent proceedings, sub nom. 
OCATTERALL v. CATTERALL (1847), 1 Rob. Eccl. 


580. 

Annotations :—Mentd. Campbell v. Corley (1856), 28 
L. T. O. 8S. 109; Anon. (1857), Dea. & Sw. 295; Chichester 
v. Mure (1863), 3 Sw. & Tr. 223. 

818. —-—— Colonial statute in same terms as 
Imperial Statute—English Court of Appeal é& House 
of Lords decisions on Imperial Statute—Binding.|— 
Where a colonial Legislature has passed an act in the 
same terms as an Imperial statute, & the latter has 
been authoritatively construed by a Ct. of Appeal in 
England, such construction should be adopted by 
the cts. of the colony.—TRIMBLE v. Hitt (1879), 
5 App. Cas. 342; 491. J.P.C. 49; 42 L. T. 103; 
28 W. R. 479, P. C. 

Annotations :—Apld. Hunt v. Fripp, [18981 1 Ch. 675. Mentd. 
Strachan v. Universal Stock HKxchange (No. 2), (1895] 


B. 697: Re Cronmire, Kz P; Wand, {18981 2 Q. B. 
{18 Burge 


383; Shoolbred v. Roberts, [1809] 2 Q.'B. 660 ; 

v. Ashley & Smith, (1900) 1 Q. B. 744, 

319. ——— ——_—- ———_ ———.|—The__ question is 
one as to the law of Victoria, which of course is 
before me a question of fact, & I have heard expert 
evidence upon the subject. 3B., who is an advocate 
in a neighbouring colony but is also acquainted 
with the law of Victoria, is accepted as a good 
expert on the subject, & no objection is suggested 
to his evidence. The effect of his evidence is, & 
that is now common ground, that there is no 
material difference between the phraseology of the 
Victorian statute laws & the English Bkpcy. Act, 
so far as concerns the matters with whic y have 
to deal; that, although not in the strict sense of 
the word binding, the decisions of the Ct. of Appeal 
in England are regarded wit 1 the highest respect 
in the cts. in the colonies, & that substantially 

ou are entitled to look at the English decisions 
urning upon the construction of similar statutes 
as giving the law which, should the precise point 
arise, the cts. in the Australian colonies would 
act upon (BYRNE, J.).—HUNT v. Fripp, [1898] 
1 Oh. 675; 67 L. J. Ch. 377; 77 L. T. 516; 46 
W. R. 125; 42 Sol. Jo. 47; 5 Mans. 105. 
Annotations -—Mentd. Re Bonnett, kx p. Official Receiver, 


by Immigration Act, 1906, havin 
rovided a complete code dealing with 
Tiniigretion. British Columbia Immi- 
ration Act, 1908, is inoperative.— 
.v. NARAIN (1908), 7 W. L. R. 781; 
8 W. L. R. 700.—C N. 
$18 i, Colonial statute in same 
terms as Imperial  statute—Hnglish 
Court of re ap decision on Imperial 
statute— Bi sis pty there is a 
clause in a ew Zealand statute 
identical with a clause in an English 
statute which has been construed by 
the English Ct. of Appeal, the cts. of 
New “Zealand should adopt the con- 
ili a hg the clause by tho 
. Oo 


E Appeal.—R. v. Nos- 
woeriy (1907), 26 N. Z L. R. 536.— 


e ° 
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RBook.)—Act 








F Australian Conatitution — 
Rojerchioe to draft dille.}—In the inter- 
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| 
| 
| 
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English Courts, & not by the Roman- 
Dutch authorities.—DE VILLI 
CaPE DIVISIONAL COUNCIL 
Buch. 64.—S. AF. 


Orange Free 
5 of 1910 of the Union 
Parliament repeals Ordinance 8 
1902 of the Orange Free State. That 
Ordinance enacted that the trans- 
lation in English, published in 1901, 
of the Wetboek (Law Book) of the late 
Orange Free State, should be deemed 
& taken to contain & be the Statute 
law of which it was a translation, & 
that in construing any of the provisions 
of the Statute law the text of the trans 
fation should be foll 

Act 5 of 1910 did not repeal the cpr Sena 
Dutch laws of the Orange Frec State.— 
ay a FARDULLY, [1914] App. D. 187.— 


| DEPENDENCIES. 


peor) 1 K. B. 149; Re Behrend’s Trust, Surman »v. 

iddell, [1911] i Ch. 687. 

820. ——— Dominion Statutes—Provinclal Acts 
not regarded.|—Provincial statutes cannot be 
looked at in deciding questions arising upon the 
construction of dominion statutes.—GRAND TRUNK 
Ry. Oo. oF CANADA tv. WASHINGTON, [1899] A. C. 
275; 68L. J.P. 0.37; 80L. T. 301, P. O. 

$21. ——— Admissibility of evidence—Reference 
to Evidence Act of colony—English rules not 
admitted to vary or deny effect to.)|—-The rule & 
pos of the law of evidence in any colony must 

e found in the Evidence Act of that colony, & the 
acceptance of a rule or principle adopted in or 
derived from the English law is not permissible 
to vary, or deny effect to, the statute under 

consideration..—_ MAHOMED SYEDOL ARIFFIN v. 

YEOH Oo! GaRK, [1916] 2 A. 0.575; 86L. 3. P.C. 

15; 115 L. T. 664; 32 T. L. R. 673, P. C. 

322. ——— Statutory code—Reference to earlier 
law & decisions.|—An appeal. to earlier law & 
decisions for the purpose of interpreting the 
provisions of a statutory code can only be justified 
on some special ground, such as the doubtful 
import or previously acquired technical meaning 
of the language used therein. 

In advising a grant of special leave to appeal, the 
Judicial Committee will take into consideration 
the general importance of the question, whether it 
has caused great difference of judicial opinion in 
the cts. below, & the extent to which the decision 
has been based upon English authorities.— 
ROBINSON v. CANADIAN PacrFic Ry. Co., [1892] 
A. C. 481; 61 L. J. P. C. 70; 67 L. T. 5053; 8 
T. L. R. 722, P. C. 

Annotations :—Mentd. Miller v. Grand Trunk Ry., [1906] 
A. C. 187; Sanday v. British & Foreign Marine Insce., 
[1915] 2 K. B. 781; Canadian Pacific Ry. ». Parent, 
[1917] A. C. 195. 

823. Application of—cConfined to territorial 
pa of colony.|—-Low v. ROUTLEDGE, No. 62, 
ante. 

824. Right of Crown to sue in England 
—Not affected by Victorian procedure Act.|—Re 
ORIENTAL BANK CORPN. (NO. 2), No. 19, ante. 

Purporting to give appeal to Privy Council— 
Ultra vires.|—Scee Vol. XVI., p. 184, No. 321. 


eo pre ere ete! 











of construction to be applied in regard 
to the Stamp Dutics Acts of the State 
is that unless either by express words 
or necessary implication such Acte 
are shown to violate the principle of 
territoriality they must be construed as 
limited in their operation to that State, 
&, consequently, as not selecting 
as the subject-matter of taxation any 
person, thing, or circumstance not 
within its territory. QUEENSLAND 
STamps COMBS. 0. WIENHOLT (1915), 20 


ERS Uv. 
(1875), 
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328 ifi. -1—A Canadian 
statute cannot affect a contract made 
beyond the limits of the territorial 
jurisdiction of the Canadian Legisla- 
ture or invalidate a contract which 
was good by the law of the country 
made.—NATIONAL 


ollowed :—Held : 


wherein it was 


Ca8H REGISTER Co. v. LOVETT, ear 


pretation of the Constitution reference 828 i, Application of—Conft fo | ¥» NATIONAL CasH REGISTER 
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Part 1V.—Ecclesiastical Law. 


See, generally, ECCLESIASTICAL Law. 

325. Colony with independent legislature—No 
power of Crown to establish Metropolitan See or 
Province—Or create ecclesiastical corporation— 
Requiring recognition of status & rights by colony.] 

NATAL (LORD BP.) (1865), 8 Moo. P. C.C. N.S. 
1165 5 New Rep. 471; 12 L. T. 188; 11 Jur. 
N.S. 858; 13 W.R. 549; 16 E. R. 43, P. 0. 


Annotations :—Consd. Natal Bp. .. Gladstone (1866), L. R. 
an v. William 8 (1882), 7 Ate Cas. 484. 


Merriman 
Refd. Ex p. Jenkins (1868), L. R. 2 P, & 258 Cape Town 
Bp. v. Natal Bp, (1860) .R3P tent Ex p. 
P. Jo. 54; Resa v. neon Bp. 


wyn ( 
(1889), if p. yD. as 


326. —— we ecclesiastical status created 
between Metropolitan & suffragan bishops— 
Whether Crown can confer jurisdiction or coercive 
legal authority upon Méetropolitan.|;—Re Nata 
(LORD Bpe.), No. 325, ante. 

327. —— —— Obedience enforced by 
recourse to civil courts.]—(1) Funds were sub- 
scribed & vested in trustees in England for the 
creation & endowment of a bishop of the United 
Church of England & Ireland in Natal, a colony 
having an independent legislature, & the Crown, on 
the appln. of the trustees, appointed pltf. bishop 
of the see or diocese of Natal by letters patent 
PUrporene to give him coercive jurisdiction over 

is clergy, & to make him subject to the Bishop of 
Cape Town as his Metropolitan. Pltf. was conse- 
crated in 1853. A suit was instituted by pltf. 
to obtain payment of the income of the endow- 





ment. The trustees alleged by their answer” 


that the effect of the judgment in Re Lord Bishop 
of Natal, No. 325, ante, was that, inasmuch as no 
coercive jurisdiction could be given to a bishop 
in a colony possessed of an independent Legis- 
eae the letters patent had failed to create a 
legal see or diocese, & thus the objects of the 
scribers had failed :—Held: pltf. retained his 
jegal status as Bishop of Natal notwithstanding the 
judgment ; & though the letters patent had failed 
to confer upon him any effective coercive juris- 
diction oe his clergy, he could still enforce 
obedience vy having recourse to the civil cts. ; 
&, as no egation was raised in the pleadings 
against pitf.’s character or doctrine, he was 
entitled to the income of the endowment. 

(2) The fact of calling themselves in com- 
munion with the Church of England would not 
make such a church a part of the Church of 
England, nor would it make the members of that 
church members of the Church of England (Lorp 
noe as R.).—NATAL (BP.) v. GLADSTONE 
(1866), L. R. 3 Eq. 1; 15 L. T. 465; sub nom. 
COLENSO v. elem 36 L. J. Ch. 2; 12 Jur. 
N.S. 971; 15 W. R. 29. 


Annotations :—Refd. kz p. Jenkins he 88), 2P.C. 
258 ; Cape Town Bp. v. Natal Bp. (1869), L be Roe 
Menid. Brown v. Montreal (Curé, etc.) (1874), L. R.6P.C., 


828. ——— Oath of canonical obedience b 
ee to Metropolitan—Whether rateaiedon 
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conferred on Metropolitan.|—-Re NaTaL (LORD BP.), 
No. 825, ante. 

329. ——- Ultimate appellate jurisdiction 
given to Archbishop of Canterbury—Invalid.]— 
Re NATAL (LORD BP.), No. 325, ante. 

330. ——— Founding Church of England in— 
Establishment of church in communion with Church 
of England.|—NaTaL (BP.) v. GLADSTONE, No. 
327, ante. 

881. Colony or settlement where no established 
church—-Prerogative of Crown to create bishopric— 
Or Ecclesiastical Roman Catholic Corporation.|— 
The right of the Crown to present to an English 
benefice upon the appointment of the incumbent 
by the Crown to a bishopric is not barred by the 
Crown having, before such appo ointment, granted 
the advowson to a subject ut no such right 
exists in the case of an appointment to the Bishopric 
of Christchurch in New Zealand. 

We do not question the power of the Queen to 
create a bishopric in any part of her dominions 
except where, as in Scotland, such an exercise of 
prerogative is forbidden. In anewly settled colony 
such an exercise of prerogative is lawful; but we 
must bear in mind that in such a colony there i is no 
established church, & that the ministers of religion 
in communion with the Church of England, with 
the Church of Scotland, & with the Church of Rome, 
in the absence of any imperial or colonial legis- 
lation on the subject, are all upon an equal footing. 
If, by legislative enactment, there were a fund 
created for the support of “ the protestant clergy 
in New Zealand,” according to the arses given 
by the judges in ae House of Lords upon the 
Canada Reserves, H. L. Journal, May 4, 1840, 
p. 254, the a eae a ian & presbyterian clergy in 
the colony would be entitled to share it in equal 
proportions. It has likewise been held that the 
Crown may create an Ecclesiastical Roman Catholic 
ny n. in an English colony, as well as a Protestant 

opric (per CuR.).—R. v. ETON COLLEGE 
eo & Frvuows) (1857), 8 H. & B. 610; 
7L.J.Q.B. 132; 30L. T. O.S. 186 ; 4 Jur. N.S. 
335 ; 6 W. R. 72; 120 E. R. 228. 

332, —— Status of Church of England in—In 
same position as other religious bodies.|—R. v. 
ETON COLLEGE (PRovosT | & FELLows), No. 331, 
ante. 

333. ——_- ——— ——— Rules of discipline binding 
on members assenting poe acai v. CAPE 
Town (Bp.) (1863), 1 Moo. P. C. N. S. 411; 
Brod. & F. 298; 2 New Rep. 465 ; “8 L. T. 788 ; 
11 W. R. 900 ; 15 E. R. 756 ; sub nom. LONG v. 
Gray (LORD Br. or Care Town), 9 Jur. N. 8S. 
805, P. C. 
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Lincoln Bp. (1889), 14 P. D. 88, Free Church of Scotland 

foeneral ae y) v. Overtoun, Macalister v. Young, 

8384. ——- Whether ecclesiastical law carried 
by settlers from Mother Country.)—Re NaTaL 
(LORD Bp.), No. 325, ante. 

385. ——— Alleged synod convened by colonial 
bishop without consent—Acts purporting to bind 
all members of Church of rr ee Reda — 
LONG v. Cape TOWN (Bp.), No. 333, ante. 

836. South Africa—Dutch reformed church in 
Cape of Good Hope—Constitution of—Jurisdiction 
of synod.|—The Dutch Reformed Church in the 
Colony of the Cape of Good Hope is a voluntary 
society, constituted & subsisting by mutual 
agreement. The regulation of its ecclesiastical 
affairs depends upon contract; & the authority 
of its governing bodies is derived wholly from the 
admission & agreement of the members, ecclesias- 
tical & lay, which constitute the church or society. 
This contract or agreement is embodied in certain 
laws & regulations, which were settled b 
Ordinance, No. 7, in 1843, & subsequently altered, 
in 1847, by virtue of authority contained in the 
Ordinance of 1843. By Ordinance 1843, Art. 187, 
the Synod or General Assembly was organised, 
& made the sole & exclusive tribunal for the trial 
of charges of false doctrine against ministers. By 
one of the alterations made in 1847, the juris- 
diction & authority thus given to the Synod as a 
ct. of first instance was transferred to the Pres- 
pyrery with an appeal to the Synod ; with liberty, 
where a case which concerns the welfare of the 


. church in general had been decided in the Superior 


Ct., & being capable of appeal, no appeal had been 
brought, for the Synod to take cognisance of it ; 
though incapable of exercising or enforcing an 


original primary jurisiction——MURRAY _ v. 
BuRGERS (1867), L. RK. 1 P. C. 362; 4 Moo. 
P.C.C. N.S. 250; 3836 L. J. P. C. 44; 16 L. T. 


40; 15 W. R. 722; 16H. R. 311, P. C. 

3887 -~—— Church of Province of—Relation to 
established church—Jurisdiction of Bishop of.]— 
The Church of the Province of South Africa is not 
a Church in connection with the Church of England 
as by law established. Although there are in the 
articles in the constitution of the Church of the 
Province of South Africa general expressions 
affirming in the strongest way the connection of 
the church of the province with the Church of 
England, & its adherence to the faith & doctrine of 
the Church of England, yet by the proviso in 
the articles to the effect that in the interpretation 
of such faith & doctrine it is not bound by the 
decisions of the tribunals of the Church of England, 
it is practically declared that the connection is 
not maintained. 

In a suit by the Bishop of Graham’s Town, one 
of the dioceses of the Church of the Province, 
against the officiating minister in possession of the 
church of St. George in Graham’s ‘Town to enforce 
sentences of the Diocesan Ct. of Graham’s Town, 
whereby deft., a member of the Church of the 
Province, subject to its constitution & canons, 
& to the episcopal jurisdiction of pltf., had been 
found guilty of contumacious disobedience, 
suspended from his ministerial functions until he 
should engage not to repeat the offence of pre- 
venting the bishop from preaching or ministering 
in the chutch of St. George, & finally excommuni- 
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cated, it appeared that the church of St. George 
had been duly dedicated to ecclesiastical purposes 
in connection with the Church of England as by 
law established, & for no other purposes, & was 
held by trustees for those purposes :—Held; 

ltf. had no right in the church of St. George, & 
Bis suit must be dismissed.—MERRIMAN v. WIL- 
LIAMS (1882), 7 App. Cas. 484; 51 L. J. P. C. 95; 
47 L. T. 61, P. C. 


Annotation :—Mentd. Free Church of Scotland (General 
maa Ve v. Overtoun, Macalister v. Young (1904), 91 


338. Crown grant of land for cathedral— 
Trusteeship of.|—Cape Town (Bp.) v. NATAL 
(Br.) (1869), L. R. 3 P. C. 1; 6 Moo. P. C. C. N.S, 
203; 38 L. J. P. C. 58; 16 BE. R. 702; sub nom. 
NATAL (Bp.) v. CAPETOWN (Bp.), 17 W. R. 1050, 
P.C 





339. Jersey—Jurisdiction of ecclesiastical court 
of—To entertain suit against clergyman—Scanda- 
lous conduct.}—The Ecclesiastical Ct. of Jersey 
has jurisdiction, under Canons 17 & 46, to entertain 
a suit against a clergyman, charging him with 
certain acts of conduct, ‘‘ which created a scandal 
against morality & religion, & especially against 
the established church of which he is a minister,”’ 
though the alleged acts, if proved, would constitute 
a criminal offence, over which the ecclesiastical 
ct. has no jurisdiction: the gravamen of the 
charge being, the scandal induced by the reports 
of the acts in question, for which a clergyman is 
amenable to his Ordinary, & not their criminality, 
for which he is liable to the criminal tribunal of 
the Island.—JERSEY (DEAN) v. (RECTOR) 
(1840), 3 Moo. P. C. C. 229; 13 HB. R. 97, P. C. 
Annotations :—Apld. Burder v. (1844), 3 Curt. 822. 

Refd. Pusey v. Jowett (1863), 1 New Kep. 488. Mentd. 

Elphinstone v. Purchus*(1870), L. R. 3 BP. C. 245. 

340. New Zealand—Whether Crown can present 
to benefice—In appointment of incumbent to 
Bishopric of Christchurch.]—R. v. ETON COLLEGE 
(Provost & FELLOwsS), No. 331, ante. 

341. Bermudas—Power of court of Chancery— 
To issue writ de vi laicé removenda.|—Bermuda 
Act, 1814, s. 29, by which jurisdiction is conferred 
in the Ct. of Ch. of the Islands, with power “ to 
examine, hear, judge, determine, & decree all 
matters, causes, & things whatever, as fully & 
amply to all intents & purposcs whatsoever as the 
High Ct. of Ch. in England, may or can do”’ does 
not necessarily confer on that ct. the power to 
issue a writ de vi laicd removendd.—Ex p. JENKINS 
(1868), L. R. 2 P. C. 258; 5 Moo. P. C. C. N.S. 
351; 388L.J.P.C.63 19 L. T. 583, P. C, 

342. Lower Canada-——Status of Roman Catholic 
Church in—Ecclesiastical law governing Roman 
Catholics—Jurisdiction of civil courts.|—G., a lay 
Roman Catholic parishioner of M., on Nov. 18, 
1869, died, a member of the “‘ Institut Canadien,” 
a literary society which had incurred ecclesiastical 
censures. In his lifetime a pastoral letter of the 
Bishop of M. had forbidden such membership 
on pain of being deprived of the Sacrament “‘ méme 
a lVarticle de la mort.’ During illness the priest 
who administered unction had refused to admin- 
ister Holy Communion; & at his death six years 
thereafter the curé of M., under the direction of the 
bishop, refused ‘‘ la sepulture ecclesiastique,”’ after 
request duly made in that behalf» that is to say 
the curé refused burial in the larger part of the 








Charitable Institutions Act, 1861— | right to disnose—By Covernor.)—FiTz- | able.}—Exp. CURRIE (1889), 28 N. B. R. 
Gifts to congregations of Church of | WERBERT v. WILLIAMA & Gra. (1818), | 475.—CAN. 
Enyland in colony.j—He PRATTIR, 1 Ntid. L. R. 115.—NFLD. 
An vw. A.-G. (1910), S. R. Q. 276.— s. India— Roman Catholic Church 
yr. Jurtadiction of Methodist Con- | —Seati of congregation—Caste.}— 
q. Church 3 — Successive oceu- Serence—Writ of prohibition—Whether | MICHAEL PILLAI v. BARTLE (1916), 
pancy by rown servants—Crown's | second charge for same offence maintain- | I. L. R. 39 Mad. 1056.—IND. 
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local cemetery, in which Roman Catholics are 
usually buried with the rites of the church, & in 
which the graves are consecrated ; that he offered 
burial without rites in the smaller or reserved 
art, in which the graves are never consecrated, & 
n which are buried unbaptised infants, criminals, 
& those who have died ‘ sans les secours ou les 
sacraments de t’Eglise.’? This proposal was re- 
jected, though G.’s widow offered to accept 
burial in the larger part without religious services 

On a petition by G.’s widow for a mandamus 
to resps. upon receipt of the customary fees 
to bury G.’s body in the cemetery conformably 
to usage & law, & to enter such burial in the 
civil register, a writ of summons was issued by 
the Superior Ct. which, in substance, called 
upon resps. to show cause why a writ of manda- 
mus should not be issued. Thereupon resps. 
petitioned, inter alia, that the writ being of 
summons & not of mandamus, might be annulled 
for irregularity, traversed pltf.’s petition, & 
pleaded, first, the irregularity above mentioned ; 
secondly, that they had not refused, but had 
offered such burial as G. was entitled to; thirdly, 
that they were legal proprietors of the cemetery, 
free from civil interference or control as respects 
the service of religion & the exercise of its cere- 
monies, & were legally entitled to point out the 
precise spot in the cemetery where each burial 
was to be made; that they were also civil officers 
within certain limits, & civilly responsible in that 
capacity only ; that they had offered such burial, 
& refused nothing but ecclesiastical burial, on the 
ground that G. had been for ten years previously 
to his death ‘ notoriously & publicly subject to 
canonical penalties,’’ resulting from the before- 
mentioned membership, & at the direction of the 
proper ecclesiastical authorities. They further, 


in special replication to pltf.’s answer, denied’ 


that the civil cts. could examine the grounds of 
refusing ecclesiastical burial, which they neverthe- 
less specified, averring that in consequence of the 
premises CG. must be considered ‘‘ un pecheur 
public,”’ & as such deprived of ecclesiastical burial 
by the Roman Catholic ritual :—Held: (1) the 
writ of summons was in proper form according to 
the Code of Procedure in Canada; (2) S. never 
having been excommunicated nominatim, & never 
having been adjudged or proved to be “un 
pecheur public’ within the meaning of the Quebec 
ritual, was not at the time of his death under any 
such valid ecclesiastical sentence or censure as 
would, according to the Quebec ritual, or any law 
binding upon Roman Catholics in Canada, justify 
the denial of ecclesiastical sepulture to his remains ; 
(3) resps., who were sued in their corporate 
capacity as holders of land & administrators of the 
cemetery, were bound to give to G.’s remains 
burial in the larger part of the cemetery, on pay- 
ment of the accustomed fees; & a peremptory 
writ of mandamus should be issued accordingly. 

Although the Roman Catholic Church in Canada, 
may, on the conquest in 1762, have ceased to be 
an established church in the full sense of the term, 
it nevertheless continued to be a church recognised 
by the state, retaining its endowments & continuing 
to have certain rights enforceable at law. 

Although the civil cts. in Canada may not be 
competent to entertain a suit in the nature of the 
‘“appel comme d’abus,’”’ yet the jurisprudence & 
precedents relating to such a suit may be considered 
as evidencing the law of the Roman Catholic 
Church in Canada. 

Even if the Roman Catholic Church in Canada 
were to be regarded merely as a private & volun- 
tary religious society resting only upon a,consensual 
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basis, cts. of justice are still bound, when due 
complaint is made that a member of the society 
has been injured as to his rights in any matter of 
& mixed spiritual, & temporal character, to inquire 
into the laws & rules of the tribunal or authority 
which has inflicted the alleged injury, & to ascertain 
whether the act complained of was in accordance 
with the law & rules & discipline of the Roman 
Catholic Church which obtain in Lower Canada, 
& whether the sentence, if any, by which it is 
sought to be justified was regularly pronounced 
by competent authority. 

Semble: the KEcclesiastical Law which now 
overns Roman Catholics in Lower Canada must 
e taken to be identical with that which governed 

the French province of Quebec; except so far as 
modifications are proved to have been introduced 
by valid cons nsual contract.—BRown v. MON- 
TREAL (CURE) (1874), L. R. 6 P. C. 157; 44 
L.J.P.C.1; 31 L. T. 555, P. C. 


Annotation :-~Generally. Mentd. Verchéres (Curé) v. Verchéres 
Corpn. (1875), L. R. 6 P. C. 330. 


343. —— Right to burial according to Roman 
Catholic ritual.|—BROWN v. MONTREAL (CUR4), 
No. 342, ante. 

344. Lower Canada—Valid decree for canonical 
erection of new parish—Foundation for civil recog- 
nition of parish—Whether proceedings subject to 
review.]— Under Revised Statutes of Quebec, tit. ix., 
c. 1, every decree for the canonical erection of a 
new parish which is valid according to ecclesiastical 
law is sufficient foundation for proceedings with 
the view of obtaining the civil recognition of that 
parish. No objection thereto can be taken on the 
ground of antecedent irregularity of procedure. 
Proceedings before the comrs. of the diocese with 
a view to such civil recognition are not subject 
to the review or control of a ct. of justice. 

An objection to the formation of a new parish, 
on the ground that one of the old parishes dis- 
membered for that purpose was in debt, is valid 
under Revised Statutes of Quebec, s. 3380; but 
where the debt relied on was contracted by the 
Fabrique, it must be proved that the Fabrique was 
unable to pay it, & that a levy on the Roman 
Catholic freeholders of the parish has been duly 
authorised.—ALEXANDRE v. BRASSARD, [1895] 
A.C. 301; 641. J. P. GC. 83: 72 L. T. 366, P. C. 

345. ——— Objection to formation of new parish 
—Inability of Fabrique to pay debt of old parish— 
Levy on Roman Catholic freeholders.}|—ALEX- 
ANDRE v. BRASSARD, No. 344, ante. 

346. Cyprus—Legitimacy of Roman Catholic 
Ottoman subject in—Application of canon law of 
Roman Catholic Church.|—By the Law of Cyprus 
the ligitimacy of a Koman Catholic Ottoman 
subject is to be ascertained by applying the canon 
law of the Roman Catholic Church.—PARAPANO 
v. Happaz, [1894] A. C. 165; 68 L. J. P. C. 68; 
70 L. T. 254; 10 T. L. R. 266; 6K. 420, P. C. 

847. Greek Orthodox Church—Land dedicated 
by government to use of—Exclusion of Roman 
Catholic & Uniate churches.]|—Emigrants from 
Galicia settled in the North-West ‘Territories 
from 1892, & in 1896 there were thirty Galician 
families in the neighbourhood of Star, who resolved 
to provide a place for religious worship & secure 
the services of. a priest. In Galicia the population 
is divided between Poles & Little Russians, the 
former being Roman Catholic, the latter Orthodox 
Greek, who, as a condition of being allowed to 
use their own liturgy & conduct their services in 
the old Slavonic language are compelled to acknow- 
ledge the supremacy of the Pope, all else being 
allowed to remain Greek. There results a composite 
Church known as the Uniate Church, liable in 
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Galicia to taxation by the Pope, in consequence of 849. ——— Dispute between two independent 
its enforced union with Rome. aerok prelates—Previously referable to Pope—Reference 
of the Star sea pee on Dec. 7, 1897, obtained | to Judicial Committee.|—RHe Nata (LORD BP.), 
from the land office a permit to cut logs for a | No. 325, ante. 
church on the govt. land in suit, ‘‘ to be used in the 350. —— Inquiry & finding before bishop as to 
erection of a church building for the mission of the | misconduct—Person nominated to colonial chap- 
Greek Orthodox Church & for no other purpose ’’: | laincy.|—Applit. was nominated by resp. to a 
—Held: this permit being an invitation to the | colonial chaplaincy within his diocese, & the 
trustees to build a church on the land in suit, the | nomination was accepted by the Secretary of 
land became, when the permit was acted on, | State. In consequence of certain reports as to 
impressed in the hands of the govt. with a trust | his conduct, the Colonial Govt. decided to suspend 
for that purpose, & was dedicated by the govt. | the issue of his official letter of 4a bese a 
to the use of the mission of the Greek Orthodox pending an inquiry. An inquiry was held before 
Church & not of the Roman Catholic or Uniate | the bishop, who found certain charges of mis- 
Church. ZACKLYNSKI v. POLUSHIE, [1908] A. C. | conduct proved, & withdrew his nomination :-~ 
65; 77L.3.P.C.17; 247. L. R. 152, P. C. ‘ ‘' Held: there being no litigation which the bishop 
Property in land.|——See Part VIII., post. had jurisdiction to determine, no appeal lay to 
348. Appeal to Crown — Judicial Committee _ the Judicial Committee from his act in withdrawing 
substituted for commission of delegates.|—Re | the nomination.—WaARD v. MAURITIUS (BP.) 
NATAL (LORD BP.), No. 325, ante. | (1906), 95 L. T. 854; 23 T. L. R. 52, P. C. 
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Part V—Extradition and Fugitive Offenders. 


See Fugitive Offenders Act, 1881 (c. 69), & ; committing V. to prison, before being sent out to 
generally, EXTRADITION & FUGITIVE OFFENDERS. | South Africa, there to stand his trial on charges 
851. Removal for trial to another part of His | of fraud alleged against him. A rule nisi to show 

Majesty’s Dominions—Trial in accordance with | cause why a writ of habeas corpus should not issue 
procedure of place where case removed—Removal | was granted. The ct., on cause being shown 
‘to Gibraltar—Trial by Jury.|—The Consular Ct. of | against its being made absolute, expressly left open 
Morocco & the Supreme (t. of Gibraltar having a | the question whether they could consider under 
concurrent jurisdiction in -he matter of an offence | sect. 10 of the Act or otherwise whether there was, 
charged against the applt., he was arrested in | on the evidence before the magistrate, a stron 
London & ordered by the Q. B. Div. to be tried | or probable presumption that the fugitive ha 
before the Supreme Ct. at Gibraltar :—Held: | committed the offence mentioned in the warrant. 
as an incident to that order he was entitled to be | Assuming, however, that the ct. could consider 
tried according to the procedure of that ct., i.c. | such a question, they were of opinion that on the 
He a jury.—SPILSBURY v. R., [1899] A. C. 892; | facts of this case there was such a strong & probable 
68 L J. P. C. 66; 80 L. T. 602; 638 J. P. 691; | presumption, & discharged the rule.—R. v. VYNER 
16 T. L. R. 845; 19 Cox, C. C. 803, P. C. (1903), 68 J. P. 142, D.C. 

352. ———_ British subject apprehended in 354. ——— Proof that offence punishable accord- 
England—Charged with offence within jurisdiction | ing to law of country—With hard labour for twleve 
of Morocco Consular Court—Removal to Gibraltar | months or more.]—In order that a magistrate 
instead of Tangier.]—(1) Accused, a British sub- | may have jurisdiction under Fugitive Offenders 
ject, being ro ere in England & charged with | Act, 1881 (c. 69), s. 9, to commit a fugitive offender 
riot within the jurisdiction of the Morocco Consular | for return to a colony, it is necessary that there 

should be evidence before him that the offender 
has committed an offence punishable according to 
the law of the colony in which it is alleged to have 
been committed by imprisonment with hard labour 
for a term of twelve months or more.—R. v. 
BRIXTON PRISON (GOVERNOR), Ex p. PERCIVAL, 
[1907] 1 K. B. 696; 76L. J. K. B. 619; 96 L. T. 
5645; 71J.P.148.; 23 T. L. R. 238; 21 Cox, 0. C. 
387, D. C. 

355. ——— Sufficiency of grounds for— Connec- 
| tion with similar charges to place of removal— 
| Witnesses resident where offender removed.|— 

Where the appct. obtained a rule nisi for a writ 
of habeas corpus, & the K. B. Div. merely decided 
that the rule should be discharged, without 
adjudicating upon any appin. for relief under the 
Fugitive Offenders Act, 1881 fc. 69) :—Held: 
the Ct. of Appeal, as a ‘‘ Superior Ct.’’ within the 


LAFONTAINE (1904),Q. R. 14K. B 99.— 
CAN. : 


0. Chinese Extradition Ordinance, 
1889-—Druties o ates in extra- 


Ot. was by virtue of the Morocco Order in Council, 

sent to Gibraltar instead of Tangier. 

(2) The Fugitive Offenders Act, 1881 (c. 69), 
does not take away from the High Ct. its inherent 
po to grant bail to a fugitive offender, appre- 

ended in England & committed to prison by a 
magistrate to await his surrender to take his 

trial at a Consular Ct.—R. v. Sprtspury, [1898] 

2Q. B. 615; 67 L. J. Q. B. 988; 79 L. T. 211; 

62 J. P. 600; 14 T. L. R. 679; 42 Sol. Jo. 717; 

19 Cox, C. C. 160, D. C. 

Annotations :—As to (2) Consd. R. v. Phillips (1922), 128 
L. T. 113. . lt. vw. Brixton Prison, Ez p. Savarkar, 
[1910] 2 K. B. 1056; R. v. Hole (1898), 14 T. L. R. 578. 
8658. ———- Order made by magistrate — Pre- 

sumption that offence committed.|—An order 

was made by a magistrate sitting at Bow Street, 

under Fugitive Offenders Act, 1881 (c. 69), s. 5, 
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Part V1.—Conruict or Laws—CoLtonraAL JUDGMENTS. 


meaning of that expression in the Act, had juris- 

diction to entertain an appln. for relief by the 

appct. under that Act. 

he mpEey was committed for removal to India 
under the Act, the charges against him being 
inter alia, the uttering of seditious speeches in 

India, & the subsequent uttering of seditious 

speeches in England, & the procuring of arms to be 

taken to India for use against the Government :— 

Held: the connection of the charges with seditious 

acts in India & the fact that nearly all the witnesses 

to be called at the trial of the appct. were in India, 
constituted prima facie sufficient unds for 
sending the appct. to India to be tried; & the 
fact that the appct. would, under the provisions 
of a statute in operation in India, be tried by judges 
alone & not by a jury was not a groune for saying 
that his return to India would be ‘ unjust & 

oppressive ’’ within sect. 10 of the Act.—R. v. 

BRIXTON PRISON (GOVERNOR), Ea p. SAVARKAR, 

[1910] 2 K. B. 1056; 80 L. J. K. B. 57; 108 

L. T. 473; 74 J. P. 417; 26 T. L. R. 561; 54 

Sol. Jo. 635, C. A. 

Annotations :—Mentd. Ex p. Le Gros (1914), 30 T. L. R. 
249; R.v. Garrett, Xz p. Sharf, (1917) 2 K. B. 99; Home 
Secretary v. O’Brien (1923), 39 T. L. R. 638. 

356. Whether return ‘‘ unjust or oppres- 

sive ’’—Trial by judges alone & not by jury— 

According to statute operative in place of removal.] 

—R. v. BRIxTON PRISON (GOVERNOR), Ea jp. 

SAVARKAR, No. 355, ante. 

357. Relief under Fugitive Offenders Act, 1881 
(c. 69)—Jurisdiction of court of appeal to award— 
‘‘ Superior court ’’——Discharge of rule nisi for 
habeas corpus by King’s Bench Division.|—R. v. 
BRIXTON PRISON (GOVERNOR), Hz p. SAVARKAR, 
No. 855, ante. 

358. Prisoner removed to England from do- 
minions — Liability to be tried on charges other 
than that for which removed.]—A prisoner who 
had been arrested in Canada under the Colonial 
Arrest Act, 6 & 7 Vict. c. 91, upon a charge of 
burglary, for which the bill was ignored, allowed 

e arraigned upon another charge.—R. v. 

Puiuipes (1858), 1 F. & F. 105. 

Annotation :—Folld. R. v. Cohen (1907), 71 J. P. 190. 

359. .]}—FPrisoner was indicted in one 
indictment for obtaining goods by false pretences 
& for various offences under Debtors Act, 1869 
(c. 62). He was also indicted for a felony under 
the same Act. Prisoner had been arrested & 
returned from Cape Colony under Fugitive 
Offenders Act, 1881 (c. 69), on charges of obtaining 
goods by false pretences in this country. He was 
committed for trial in this country on all the 











. At th 
contended that the prisoner could onl 
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e trial, counsel for the defence 
be tried 
on the counts for false pretences 6n which he was 
returned :—Held: the prisoner could be tried on 
all the charges.—R. v. COHEN (1907), 71 J. P. 190. 

360. Bail pending return.|—R. v. HARVEY 
(1895), cited in Biron & Chalmer’s Law & Practice 
of Extradition, p. 50. 

361. ——— Jurisdiction of High Court.J—R. v. 
SPILSBURY, No. 352, ante. 

862. Te ee —R. v. HoLEe (1898), 62 J. P. 
616; 14T. L. R. 578, D. C. 
Annotation :—Refd. R. v. Spilsbury (1898), 62 J. P. 600. 


868. Prisoner remanded to enable prosecution 
to bring forward evidence—No right of judge to 
treat remand warrant as nullity—Canadian law.|— 
Where a oe is brought before a competent 
tribunal, charged with an offence within the 
meaning of an extradition treaty, & remanded in 
order that the prosecution may bring forward the 
evidence by which it is proposed to support the 
charge, a judge has no jurisdiction, under the 
Canadian law, to treat the remand warrant as a 
nullity, & adjudicate upon the case as though the 
whole evidence were before him.—UNITED STATES 
OF AMERICA v. GAYNOR, [1905] A. C. 128; 74 
L. J. P.C. 443; 92 L. T. 276; 21 T. L. R. 264, P. C. 

3864. Canadian Extradition Act (R. S. C., 1906), 
c. 155, s. 10—Whether inconsistent with extra- 
dition treaty with Russia, 1866, Art. IX.]—Under 
Art. IX. of the Extradition Treaty with Russia, 
1886, after a requisition in due form, it is obli- 
gatory on the authorities to arrest the fugitive. 

he art. does not provide that there shall be no 
arrest till after requisition, & is not inconsistent 
with s. 10 of the Extradition Act (R.S.C., 1906, 
c. 155).—A.-G. FoR CANADA v. FEDORENKO, [1911] 
A. C. 7385; 81 L. J. P. C. 74; 105 L. T. 348; 
27 'T. L. R. 541, P. C. 

365. ig/ thee peony of bankrupt on charge under 
Fugitive Offenders Act, 1881 (c. 69)—-Whether 
public examination postponed.]——The ordinary rule 
of practice, by which the public examination is 
postponed until after the conclusion of the criminal 
proceedings, is inapplicable to proceedings in- 
stituted under the Fugitive Offenders Act, 1881 
(c. 69), or where it is sought to extradite a person 
to a foreign country.—e ATHERTON, Tad 2 
K. B. 251; 81 L. J. K. B. 791; 106 L. T. 641; 
28 T. L. R. 339; 56 Sol. Jo. 446; 19 Mans. 126. 

Removal] for trial in Ireland—Crime committed 


C 


in Ireland—Notwithstanding Habeas Corpus Act.) 


Ra Crown Practice, Vol. XVI., p. 253, No. 


Part V1.—Conflict of Laws—Colonial Judgments. 


866. Colonial judgments—-On same footing as 
foreign judgments—In English Courts.]—JIn 
England the colonial judgment stands upon the 
same footing as a foreign judgment (WILDE, C.J.).— 
BANK OF AUSTRALASIA v. HARDING (1850), 9 


C. B. 661; 19 L. J. 0. P. 345; 14 Jur. 1094; 137 : 


E. R. 1052. 

nnotations -—Refd. Bank of Australasia v. Nias Kigoty 

16 Q. B. 717: Kelsall »v. Marshall (1856), 1 C. B. N. S. 241; 
Bar ». Lamb (1860), 8 C. B. N. 8S. 95: De Cosse B 

9. H. & N. 301; Thelwall v. Yelverton 

1864), 168 C. B. N. S. 813; Godard vy. Gray (1870), L. R. 

. B. . open v. Adamson, Copin v. 8 1874), 

ee Trufort, Trafford v. Blanc (1887), 

36 Ch. D. 600; jron & Locomotive Works 

Furness, [1906] i K. B. 49. « 


— ae oe 


367. —— ——.]—The judgment of a 
colonial ct. of the British Empire comes within 
the category of a foreign judgment (Lorp Camp- 
BELL, O.J.).—BANK OF AUSTRALASIA v. NIAS, 
No. 187. ante. 

See, now, Administration of Justice Act, 1920 
(ce. 81), ss. 9-14. 

As to foreign judgments (including colonial 
judgments).]—See Conriict oF Laws, Vol. XI., 





pp. 444, No. 1027 et seq. 
868. Action for same object in colonial & 
h courts—Co 


neurrent winding up proceedin: 
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co 
——Bankruptcy of firms in England & In 
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partners.]—The co-partners of a firm in England 
& of a firm in India were the same three persons. 
A receiving order having been made in England 
against the English firm, & the estate of the 
Indian firm having become vested in the official 
assignee of Madras, the ct. sanctioned a scheme 
under which the proceedings in England & in 
Madras should continue concurrently & the assets 
be poor’ & distributed rateably amongst ali the 
creditors whose proofs should be admitted in the 
English bkpcy. & in the Indian insolvency.— 
Re MACFADYEN (P.) & Co., Ez p. VIZIANAGARAM 
MINING Co., Ltp., [1908] 1 K. B. 675; 77L. J. K.B. 
819; 98 L. T. 220; 24 T. L. R. 254; 62 Sol. Jo. 
226; 15 Mans. 28. 

Stay of proceeding—Lis alibi pendens.}|—See 
ConFLIcT oF Laws, Vol. XI., p. 477, No. 1310 e¢ 
8 


eq. 
Questions concerning real property.|—See Con- | 


Pa 








DEPENDENCIES. 


FLICT OF Laws, Vol. XI., p. 307, No. 6, p. 844, 
No. 314 et seq. 

Questions concerning personalty.|—See Con- 
FLICT OF Laws, Vol. XI., p. 358, No. 409 e¢ seq. 

Succession—To movables & immovables.]—See 
ConFuict oF Laws, Vol. XI., p. 362, No. 436 e¢ 
seq. 

Contracts.|—See CoNFLIcT oF Laws, Vol. XI., 
p. 387, No. 639 et seq. 

Torts.|—See ConFuicr oF Laws, Vol. XI., 
p. 409, No. 773 et seq. 

Matrimonial causes.|—See Conriicr or Laws, 
Vol. XI., p. 421, No. 873 et seq. 

Assignment of property in marriage.|—See Con- 
FLICT OF Laws, Vol. XI., p. 433, No. 957 et seq. 

Rights & liabilities of spouses inter se—é& in 
respect of their children.]|—See CoNFLIcT OF LAWS, 
Vol. II., p. 441, No. 1013 et seq. 


Part Vil—-Mandamus to examine Witnesses in India and 
the Colonies. 


See East India Act, 1773 (c. 63), ss. 40, 44; 
Evidence on Commission Act, 1831 (c. 22), s. 1; 





Evidence by Commission Act, 1885 (c. 74), 5. 3; 
EVIDENCE. 


Part VII——Property in Land. 


Sect. 1.—IN GENERAL. 


869. Canada—Respective rights of Dominion 
& Province—Territory ceded by Indians—British 
North America Act, 1867 (c. 3).]|—The British 
North America Act, 1867, s. 109. provides that “ all 
lands belonging to the several provinces of Canada 
at the Union shall belong to the several provinces 
in which the same are situate, subject to any 
trusts existing in respect thereof.’”’ By Royal 
Proclamation of 1763, certain lands in Canada, 
now part of the province of Ontario, were reserved 
for the use of the Indian inhabitants. By treaty 
of 1873, the use of these lands was surrendered 
by the Indian inhabitants to the Govt. of the 
Dominion for the use of the Crown :—Held: 
(1) sect. 109 give to each province, subject to the 
administration & control of its own legislature, the 
entire beneficial interest of the Crown in all lands 
within its boundaries which at the time of the 
Union were vested in the Crown, with the exception 
of such lands as the Dominion acquired right to 
under sect. 108, or might assume for purposes 
specified in sect. 117 ; (2) the interest of the Crown 
in the lands surrendered by the Indian inhabitants 
became vested in the province of Ontario, & not 
in the Dominion of Canada.—StT. CATHERINE’S 
MILLING & LUMBER Co. v. R. (1888), 14 App. Cas. 
46; 68L.5.P.C.54; 60L.T.191; 5T. LR. 
125, P. C. 

Annotations :—As to (1) Refd. 


PART VIII. SECT. 1. 


a. Canada—Right of half breed to 
land—Manitoba Act-—lWhether rights o 
half breed relinquished by acceptance 
sub return of Indian Annuities 
under Treaty.|—R. v. THomas (1891), | 


Maritime Bank of Canada, 


of Crown.)—FEseQ 
Y. 


2 Exch. C. R. 246.—CAN. 


®.—— Vancouver Island—CGrant 
under Settlers’ Rights Act—— Necessity 
Jor notice to railway company—Assent 


Liquidators v. New Brunswick, Receiver Gencral, [1892] 
A. C. 437; Ontario Mining Co. v. Seybold, [1903] A. C. 73. 
4s to (2) Refd. Ontario Mining Co. v. Seybold, (1903} 
A. C. 73; A.-G. for ny Heb v. A.-G. for Canada, [1921] 
1 A. C. 401. Genera ly Refd. Dominion of Cunada v. 
Province of Ontario, (1910] A. C. 637; Mentd. A.-G. for 

Canada v. Cain, A.-G. for Canada v. Gilhula, [1906] 

A. C. 542; Amodu Tijaniv. Southern Nigeria, [1921] 

2A. C. 399. 

370. ——-_ —— —— ——.]—(1) By treaties 
in 1850 the Governor of Canada, as representing 
the Crown & the provincial govt., obtained the 
cession from the Ojibeway Indians of lands 
occupied as Indian reserves, the beneficial interest 
therein passing to the provincial govt., together 
with the liability to pay to the Indians certain 
perpetual annuities :—Held: these lands being 
within the limits of the Province of Ontario, 
created by British North America Act, 1867 (c. 3), 
the beneficial interest therein vested under s. 109 
in that province. 

(2) The perpetual annuities having been 
capitalised on the basis of the amounts specified 
in the treatics, the Dominion assumed liability 
in respect thereof under s. 111. Thereafter the 
amounts of these annuities were increased accord- 
ing to the treaties :—Held: liability for these 
increased amounts was not so attached to the ceded 
lands & their proceeds as to form a charge thereon 
in the hands of the province, under s. 109. They 
must be paid by the Dominion with recourse to 
the provinces of Ontario & Quebec conjointly, 


509.—CAN. 


f. dustralia— Right of Crown to 
gold & silver mines—Construction of 


grant of ‘** ali mines.’’}—Crown grante 


UINALT & NANAIMO of land in Victoria have the same effect 
Co. v. FipDicoK (1909), 11 W. L. R. | as English Crown grants. in the same 


Part VIII.—Proprrry in Lanp. 


under ss. 111 & 112; in the same manner as the 
original annuities. 

lonial statutes which pe to give an 
appeal ‘‘ to the Privy Council of England, in case 
their Lordships are pleased to entertain the 
appeal ”’ are ultra vires, & ignore the constitutional 
rule that an appeal lies to Her Majesty & not to 
the Judicial Committee, who are merely the Queen’s 
advisers, upon whom no jurisdiction can be con- 
ferred by any Colonial Legislature.—A.-G. FoR 
DOMINION OF CANADA v. A.-G. FOR ONTARIO, A.-G, 
FOR QUEBEC v. A.-G. FOR ONTARIO, [1897] A. C. 
199; 66L. J. P.C. 11; 75 L. T. 622; 13T.L. RB. 
103, P. C. 

871. ——- ——- ——— ——-.]—Lands in Ontario 
surrendered by the Indians by the treaty of 1873 
belong in full beneficial interest to the Crown as 
representing the province, subject only to certain 
es of the Indians reserved by the treaty. 

he Crown can.only dispose thercof on the advice 
of the Ministers of the province & under the seal 
of the province. The Dominion Government 
having purported without the consent of the pro- 
vince, to appropriate part of the surrendered lands 
under its own seal as a reserve for the Indians 
in accordance with the treaty :—Held: this was 
ultra vires the Dominion which had by British 
North America Act, 1867 (c. 3.), 8s. 91, exclusive 
legislative authority over the lands in question 
but had no proprietary rights therein.—ONTARIO 
MINING Co. v. SEYBOLD, [1903] A. C. 73; 72 
L.J.P.C.5; 871L. T. 449; 19 T. L. R. 48, P. C. 
_ 872, ——- —— ——— ——..]—The title to lands 
in the Province of Quebec appropriated for the use 
of Indians, pursuant to 14 & 15 Vict. (Can.), c. 106, 
& surrendered to the Crown in 1882, passed to the 
Province under s. 109 of British North America 
Act, 1867 (c. 3). The effect of 13 & 14 Vict. 
(Can.), c. 42, was not to give the Indians an equit- 
able estate in the lands; the title remained in 
the Crown, the commr. for Indian Lands being 
given such an interest as to enable hin to exercise 
the powers of management committed to him by 
that statute.—A.-G. FOR QUEBEC v. A.-G. FOR 
CANADA, [1921] 1 A. C. 401; 90 L. J. P. C 33; 
124 L. T. 513; 37 T. L. R. 125, P. C. 

373. Transfer of proprietary rights vcsted 
in provinces to dominion—-Not presumed from grant 
of legislative jurisdiction to dominion—Effect of 
British North America Act, 1867 (c. 3).]—-A.-G. 
FOR DOMINION OF CANADA v. A.-G. FOR PROVINCES 
OF ONTARIO, QUEBEC & Nova Scoria, A.-G. FOR 
PROVINCE OF ONTARIO v. A.-G. FOR DOMINION OF 
CANADA, A.-G. FOR PROVINCES OF QUEBEC & 
Nova Scotia v. A.-G. FOR DOMINION OF CANADA, 
No. 119, ante. 

374. Rights of Dominion & private person 
—Public harbours.|—-By the British North America 
Act, 1867 (c. 3), s. 108, it was provided that certain 
public works & property, including ‘‘ public 
harbours,’’ should be the property of Canada :— 
Held: (1) ‘‘ public harbour,” in the above con- 
nection, meant not merely a place suited by its 
physical characteristics for use as a harbour, but 
a place to which on the relevant date the public 
had access as a harbour & which they had actually 
used for that purpose; (2) the date at which the 
test must be made was the date at which the 
British North America Act, by becoming applic- 
able, effected a division of the assets between the 
province & the dominion; that date being, in 
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the case of British Columbia, 1871.—A.-G. FoR 
DOMINION OF CANADA v. RITCHIE CONTRACTING 
& Suppty Co., [1919] A. O. 999; 88 L. J. P. O. 
189; 121 L. T. 655; 36T. L. R. 1, P. C. 

3875. ——— Crown grant of land under Provincial 
Act—Subsequent disallowance of Act by Governor- 
General—-Title of grantee.]|—Disallowance by the 
Governor-General of Canada, under British North 
America Act, 1867, ss. 59, 90, of a Provincial Act 
in virtue of which a Crown grant of land in the 
Province has been issued before the disallowance, 
does not invalidate the title of the grantee.— 
WILSON v. ESQUIMALT & Nanaimo Ry. Co., [1922] 
awe C. 202; 91 L. J. P. C. 213 126 L. T. 451, 

376. ——— Payment by dominion in respect of 
land ceded—In pursuance of treaty—Liabllity of 
province to contribute to payment.]—A.-G. FoR 
DOMINION OF CANADA ¥v. A.-G. FOR ONTARIO, 
A.-G. FOR QUEBEC v. A.-G. FOR ONTARIO, No. 
370, ante. 

377. ——.]—By a treaty 
dated Oct. 3, 1873, the Dominion Govt., actin 
in the interests of the Dominion as a whole, secure 
to the Salteaux tribe of the Ojibeway Indians 
certain payments & other rights, at the same time 
extinguishing by consent their interest over a 
large tract of land about 50,000 square miles in 
extent, the greater part of which was subsequently 
ascertained to lie within the boundaries of the 
Province of Ontario. It having been decided 
that the release of the Indian interest effected by 
the treaty enured to the benefit of Ontario, the 
Dominion Govt. sued in the Exchequer Ct. for 
a declaration that it was entitled to recover from 
& be paid by the Province of Ontario a proper 
proportion of annuities & other moncys paid & 
payable under the treaty :—Held: having regard 
to the jurisdiction conferred upon the Exchequer 
Ct., the action must be dismissed as unsustainable 
on any principle of law. In making thc treaty, 
although it resulted in direct advantage to the 
province, the Dominion Govt. did not act as agent 
or trustee for the province or with its consent, or 
for the benefit of the lands, but with a view to 
great national interests, that was, for distinct & 
important interests of their own, in pursuance of 
powers derived from the British North America 
Act, 1867 (c. 3).—DOMINION OF CANADA v. PRO- 
VINCE OF ONTARIO, [1910] A. C. 637; 80L. J.P. C. 
32; 103 L. T. 381; 26 T. L. R. 681, P. C. 

378. Grant of water rights by provincial 
Act—Ultra vires—Claims of dominion.]|—BURRARD 
POWER Co., Ltp. v. R., No. 174, ante. 

——— Conveyance of land by province to dominion 
—Whether passing precious metals contained.|— 
See CONSTITUTIONAL LAW, Vol. II., p. 585. 

379. South Africa—Mining concessions obtained 
from native chief——Precious metals—-Restrictions 
imposed by British Bechuanaland Concession 
Court.]—The British Bechuanaland Concession Ct. 
has power to restrict a mining concession, found to 
have been honestly obtained from a native chief, 
to the rights as to precious metals allowed to 
subjects of the Crown by the proclamation of 
1889.—VILANDER CONCESSIONS SYNDICATE v. CAPE 
OF Goop Horr GOVERNMENT, [1907] A. C. 186; 
My e J.P.C. 47; 96 L. T. 275; 23 T. L. R. 298, 
380. Ceylon—Land needed for public purposes— 
Decision of governor in council—Finality of.|— 














words, would have, & therefore, a 
colonial Crown grant, including in the 
description a.l mines, will not pass 
royal mines. The reasons given for 


the colonies ; 


the right of the Crown to gold & silver 
mines in England, apply Sane 
& accordingly eir 
prerogative right to gold extends to 


Victoria.—- WooLLEY v. IRONSTONB 
HILL LEAD GOLN-MINING Co, (1875), 1 
{ Vv. L. R. 237.—AUS. 
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Sect. L—In general, Sect. 2.] 


The decision of the Governor of Ceylon in Council 
under the Land Acquisition Ordinance that land 
in a specified locality is needed for a public purpore 
is final & conclusive & cannot be questioned in 
any Ot.—WIJEYESEKERA v. FEstina, [1919] 
A. C. 646; 88L. J. P.C. 52; 121 L.T7.1, P.C. 


Srcr. 2.—CROWN LANDS. 


881. Canada — Rights of province — Land 
escheated to Crown-—British North America Act, 
1867 (c. 3), s. 109.]—By the British North America 
Act, 1867 (c. 3), 5. 109, it is provided that ‘‘ All 
lands, mines, minerals, & a Fever belonging to 
_ the several provinces of Canada at the Union shall 
belong to the several provinces in which the same 
are situate or arise’’ :—Held: land escheated to 
the Crown in default of heirs belonged to the 

rovince in which the land is situate.—A.-G. oF 

NTARIO v. MeRcER (1883), 8 App. Cas. 767; 
62 L. J. P. ©. 84; 49 L. T. 312, P. C. 

Annotations :-—Consd. St. Catherine’s Milling & Lumber Co. 
v. R. (1888), 14 App. Cas. 46; A.-G. of British Columbia 
v. A.-G. of Canada (1889), 14 Apr. Cas. 205; R. vA.-G. 
for British Columbia (1923), 40 T. L. R. 13. Montd. 

aritime Bank of Ca 





s . 4 ; ® ci] e 
Museum Trustees, Sie 2 Ch. 598; 8.8. Magnhild v. 
Molntyre, (1920) 3 K. B. 321. 
' $82. ——. Right to precious metals— 


g 
. British North America Act, 1867 (c. 3), s. 109.)— 
A conveyance by the Province of British Columbia 
to the Dominion of Canada of ‘‘ public lands ”’ 
being in substance an assignment of its right to 
appropriate the territorial revenues arising there- 
from, does not imply any transfer of its interest 
in revenues arising from the prerogative rights of 
the Crown. The precious metals in, upon & under 
such lands, are not incidents of the land, but belong 
to the Crown, & under British North America 
Act, 1867 (c. 3), s. 109, beneficially to the province, 
& an intention to transfer them must be expressed 
or necessarily implied.—.A.-G. OF BRITISH COLUMBIA 
v. A.-G. oF CANADA (1889), 14 App. Cas. 295; 


DEPENDENCIES. 


68 L. J. P. 0. 88; 60 L. T. 712; 6 T. L. R, 886, 
P. O. 


Arachne 26 
Canada Licuidators ». New Brunswick ver-General, 
(1892) ‘AO. 437: 1896] 


Recel 
Esquimalt, Ry. v. Bainbridge, [ 
; r Oo. v. R., (1911 C. 87; 

Bo 056! sor British Columbia (19235, tL. Rs, 

383, —— -——— Swamp land—Canadian Act, 
48 & 49 Vict. c. 58, s. 1—Revised Statutes of 
Canada, c. 47, 8. 4.)—-By above Act sect. 1 sub- 
sequently re-enacted by Revised Statutes of 
Canada, c. 47, s. 4, it was provided that all Crown 
lands which may be shown to the satisfaction of 
the Dominion Govt. to be swamp lands shall be 
transferred to the province & ensure wholly to 
its benefits and uses :—Held: by its true construc- 
tion the sect. did not operate an immediate transfer 
to the province of any swamp lands or of the profits 
arising therefrom but only from the date of the 
Order in Council made after survey & selection as 
prescribed by the Act directing that the selected 
lands be vested in the province. Down to that 
date the profits resulting from the transferred 
land belonged to the Dominion.—A.-G. FOR 
MANITOBA v. A.-G. FoR CANADA, [1904] A. C. 799; 
713L. J.P. 0.100; 911. T. 300; 20 T. L. R. 769, 
P. C. 

884. —— —— & dominion—Land reserved for 
military purposes.|—Where it appeared from the 
evidence that, as a fact, land in a colony had been 
reserved by the Crown for military purposes :— 
Held: it remained Imperial pope at the time 
of passing of the British North America Act, 1867, 
& did not fall to the colony by virtue of sect. 117 
of the Act, nor to the Dominion of Canada by virtue 
of sect. 108.—A.-G. oF BRITISH COLUMBIA Uv. 
A.-G. oF Canaba, ([906] A. C. 552; 75 L. J. P.O. 
114; 95 L. T. 571; 22 T. L. R. 764, P. C. 


Annotation :—Mentd. Vancouver City v. Vancouver Lumber 
Co. (1911), 81 L. J. P. ©. 69. 


British Columbia #. A.-G. 
Refd. Maritime Bank of 


385. —— ———_ ——— Land surrendered by Indian 
tribe.|—A.-G. FOR QUEBEC v. A.-G. FOR OANADA, 
No. 372, ante. 


886. Australia—Land in New South Wales— 
Held by Crown for distribution—Registration of 
title by arr tale SPR an Crown Lands Occupation 
Act, 1861, s. 36, of the colony of New South Wales 
confers on the Governor in Council power to make 
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PART VIII. SECT. 2. 
g. Oanada— Rights of province — 
e-money of ordnance land.}— 
The purchase-money of ordnance land 
comprised in tho second sched. of 19 
Vict. o. 45, but sold by the principal 
officers before that Act, is thereby 
transferred to the Provincial Govt.— 
SECRETARY OF STATE FOR WaR Dt- 
PARTMENT v. GREAT WESTERN Ry. Co. 

(1867), 18 Gr. 503.—-OAN. 

lands.) — 


The title to land in this province 
reserved for the Indians is in tbe 
rovinoial govt., & not in the Dominion 
ovt.—Dopn d. BURK wv. OORMIER 
(1890), 30 N. B. R. 142.—CAN. 
, Orown land clatmned 
Province & Dominton—Seisure o 
tember cut.}—If timber has been cu 
upon Orown Landa over which this 
province has exe & continues to 
exercise jurisdiction it is lfable to 
seizure, though the territory where it 
is out is olaimed by the Govt. of 
Canada as bei 


& loense to out timbe 
Granted by, that govt.—TIBBITS v. 
lL—— —— @& Dom 





with private rights. }-— 
tion of intrusion filed by Her Majesty's 
A.-G. for the Dominion, prosecuting 


for Her Majesty, deft. pleaded that the 
lands umenwoned were, not ordnance 
property, or property in any manner 
nridet Mite control of the Dominion 
of Canada, but, on the contrary 
thereof, the said lands became upon 
the passing of the B. N. A. Act, 1867 
ce. 3), & still are the propcrty of the 

rovince of Ontario, in which they are 
altuated. Issue being joined on this 
lea, the title at the trial was gone 
nto, & a verdict entered for the Crown, 
with leave to deft. to move to enter 
it for him:—Held: the Crown was 
clearly entitled to recover, for, among 
other reasons, the plea set up no tive 
in deft., & admitted the Crown title 
by stating the lands to belong to this 
Province; & the fact of the A.-G. for 
Canada prosecuting for the Crown could 
not show that a Dominion title was 
necessarily claimed.—A.-G. v. HARRIS 
(1871), 38 U. C. R. 94.—OAN. 


884i, ———- ——- —— Land reserved 
pur. 
aiming er patent from the 


* 


defts. to have beon reserved or set 
apart for ‘* military ” or ‘‘ ordnance 
purposes :—Held; the ‘chain re- 
serve’? was part of the waste lands 
of the Crown held for public purposes, 
was a ‘government reserv6 
originally made for public purposes.—— 
QUEEN VICTORIA NIAGARA FALlLs 
ParK ComrRs. v. HOWARD (1892), 23 
O.R.1; 23 A. R. 355.—OAN. 


884 ii. ——- ——- ——.}—~A.-G. 





OF BRITISH COLUMBIA v. LUDGATE & 
A.-@. OF CANADA, 


DEADMAN’S ISLAND 
Case (1900), 8 B. C RR. 242; revad., 


[1906] A. C. 552.—CAN 
Public lands 


m. ae 
in railway belt in British Columbia. }— 
On Sept. 10, 1883, D. obtained «4 
certificate of pre-emption under the 
British Columbia Land Act, 1875, & 
Land Amendment Act, 1879, of 640 
acres of unsurveyed lands within the 
twenty mile belt squth of the Canadian 
Pacific Ry., reserved on Nov. 29, 1888, 
under an agreement between the two 
Govts. of the Dominion & of the 
Province of British Columbia, & which 
was ratified by 47 Vict. c. 14 (B. C.). 
On Aug. 29, 1885, this certificate was 
can & on the same day a like 
certificate was issued to resps., & on 
July 33, 1889, letters patent under the 

t seal of British Columbia were 








regulations for the Act into full effect, 
such regulations to be published in the Gazette & 
laid before the Colonial Parliament. Such 
tions may govern not only the form but the effect 
of instruments of transfer of those rights which 
poe. the grant of Crown leases. Such regula- 
ons, to be valid, must relate to matters eae 
under the b agrees of the Act, & not provide 
for in the Act, & must be in accordance with the 
provisions of the Act. A person who has bond 
fide paid money without notice of any other 
title, may afterwards, even pendente lite, get a 
legal title if he can, & may hold it though during 
the interval between the pevment & the getting 
in of the legal title he may have had notice of some 
pur dealing inconsistent with the good faith of 
e dealing with himself. The Crown lands of 
the Colony are held by Her Majesty for distribution 
according to the Constitution Act, & as now 
directed to be disposed of under the Crown Lands 
Act of 1861.—BLackwoop v. LONDON CHARTERED 
BANK OF AUSTRALIA (1874), L. R. 5 P. ©. 92; 
43 L. J. P.C.25; 30L. 7.45; 22 W. R. 419, P. C. 


Annotations :—Mentd..Taylor v. Russell, [1892] A. C. 244: 
London & County Banking Co. v. Goddard (1897), 76 


387. ———— Sale of—Where land temporarily 
reserved for sale.|.—Under the provisions of the 
Acts relating to Crown lands in New South Wales, 
it is not competent for the Governor with the 
advice of his Council to sell by appraisement to 
the holder, improved land which has been tem- 
pony reserved from sale, before such reservation 

ad been revoked. 

But where an application to purchase has been 
made before such revocation & the sale is not 
completed till after the revocation, it is good, 
even though there was an application for a con- 
ditional purchase by another person before the 
contract of sale was complete.—RICKETSON v. 
BARBOUR, [1893] A. C. 194; 62 L. J. P. C. 55; 
68 L. T. 543; 1 R. 346, P. C. 


Annotation :—Mentd. Abbott v. Lands Minister (1895), 
11 R. 466. 


888, ——. 


ratified by 47 Vict. c. 6 (D.), it was also 
that threo & a half million 

ditional acres in Peace River District 
should be conveyed to the Dominion 
Govt. in satisfaction of the right of the 
Dominion under the terms of union to 
have made good to it, from public 
lands contiguous to the railway belt, 
the quantity of land that might at the 
date of the conveyance be held under 
pre-emption right or by Crown grant: 
—Held: the land in question was 
exempt from the statutory conveyance 
to the Dominion Govt., & upon the 
pre-emption right granted to D. be 
subsequently abandoned or cancelled, 
the became the property of the 
Crown in right of the Province, & not in 

ht of the Dominion.—R. v. DEMERS 
(1 93), 22 8. C. R. 482.— CAN. 


1 oo  ———. + Semble : 
letters patent for public lands situated 
within the ratlway belt in British 
Columbia should issue under the great 
seal of Canada & not under the great 
seal of British Columbia.—R. vv. 











reserve’ along 


move on notice of 





0. —— —— — Bed of navigabdle 
river.}—The title to the oi in the | to claim 


Parr Vill —PRopErty IN LAND. 


—— Reservation of minerals.] 


in Crown grants.}—LEAMY v. KR. (1915), | of 
15 Exch. C. R. 189.—CAN. 


r. Ordnance lands—Chain reserve 
along Niagara River.J—The ‘“ chain 
the bank of the 
Niagara river, & the slope between the 
top of the bank & the water’s edge, 
were not originally sct apart for 
military or crdnance purposes, & on 
the Confederation did not pass to the 
Dominion Government as “ 
Lands,’’ but remained part of the 
ublic domain of the Province of 
ntario..— QUEEN VICTORIA NIAGARA 


ALLS PaRK COMRS. v. 
Ge 23 0. R. 1; 23 A. R. 3565.— 


s. Newfoundland — Buildt 
on Crown land under revocable licence 
from Governor—Right of Crown to re- 


t. Crown’s claim to ship’s room.) 
—Under the statutes for ating 
the fishery of Newfoundland 
away the puole use of certain ships’ 
rooms in the town of St. John’s in 
that island, the Crown is not entitled 
@ piece of ground formerly 
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—The Commonwealth having in 1915 acquired 
from the resps. fifty-six acres of land in New 
South Wales under the Lands Acquisition Act, 
1906 (Com.), contended that the compensation 
payable should not include any sum in respect 
of limestone contained in the land. The land 
was pet of a plot for which the resps.’ predecessor 
in title had applied under the Crown Lands Aliena- 
tion Act, 1861 (N.S. W.), & prior to 1884 had been 
declared the conditional purchaser. That Act 
rovided for a grant in fee simple after three years 

m the sale, reserving any minerals which the 
land might contain; minerals were not defined in 
the Act. The Crown Lands Act, 1884 (N. 8. W.), 
repealed the Act of 1861, but preserved rights 
acquired thereunder. It provided that Crown 
grants should reserve ‘ minerals,’’ which it 
defined so as not to include limestone. In 1886 a 
grant of the plot was made which recited that the 
grantee claimed as conditional purchaser under 
the Act of 1861; the grant reserved “ all 
minerals'’; it also made certain reservations 
provided for ad Act of 1884 but not by that 
of 1861. The Mining Act, 1906 (N. S. W.), pro- 
vided by s. 46, sub-s. 2, that if a Crown grant 
reserved to the Crown ‘all minerals’’ the land 
should be open to public mining under that Act 
for ‘‘ all minerals.”” The Act defined ‘‘ minerals ’ 
as including any substance which might be declared 
by Proclamation to be a mineral within the mean- 
ing of the Act. By a Proclamation made in 1907 
limestone was declared so to be:—Held: the 
grant of 1886 should be construed as having been 
made under the Act of 1884, & consequently it 
did not reserve the limestone to the Crown.— 
AUSTRALIA COMMONWEALTH v. HAZELDELL, LYID., 
[1921]2 A.C. 373; 90 L. J. P. C. 226, P. C. 

389. ——- ——— Notification of non-renewal of 
licence—Not ultra vires the Crown.|—An agree- 
ment by the govt. that in consideration of a 
licensee of land paying licence fees as demanded 
which had been refused because of a dispute as 
to a new appraisement a notification to the effect 
that the licences had not been renewed owing to 
non-payment thereof should be revoked & that 








a ete 





eet A Or ee 





land leased — By proclamation -—~ 
Whether ultra vires.)-—A lease of Crown 
land, which purported to be an im- 
rovernent Joase, was in 1902, issued 
to pltf. The lease was expressed to be 
for ‘‘ about twenty years from the date 
of exccution to terminate July 27 
1923,”? but contained a provision that 
the Governor might at any time & 
from time to time after the exptration 
of ten yoars withdraw the whole or any 
part of the land for the purposes 
of settlement without compensation 
except aoe the ee sonal 7 Pes Boek 
rovementa on the land so w 4 

HowaRpD ke also that upon such withdrawal o 
any land a uction of the rent pro- 
ortionate to the area withdrawn should 

e made. In 1913 the Governor by 
proclamation withdrew the whole of 
the Jand. Pltf. having brought a 
suit asking for a declaration that ‘ne 


Ordnance 


erected 


LES 


revocation. }—Hovy 
eee (1819), 1 Nfld. L. R. 160.— power of withdrawal contained in the 


ease was ultra vires & contrary to the 
rovisions of the Crown Lands Acts :-—~ 
Feld : pitt. was not entitled to treat 
the lease as being free from the pro- 
visions as to withdrawal, &, therefore, 
wee Pade? entitled toe deoleraiah 
asked.-—-STEWART v, WILLIAMS » 
16S. B.N.8. W. 4; ay iettame (LOLs). 
108.—AUS. 


taking 


beds of navigable rivers isin the Crown | Used a6 a ships’ room, st such @ 
in right of the Provinces, not in right ossession a8 would have been a bar to . stock—-Whether Orown 
f the Dominion.—R. v. Moas (1896), | the claim of the Crown if the land had lane Publio” Works Act, 1900— 


oO 
36 8. Cc. R. 322.—CAN, 


me eee Chee eee 
id 


q —— Quebeco—Implied reservations 


not been clothed with that character.— 
Sous (A.-G. OF NEWFOUNDLAND) Ut. 
ee (1836), 2 Nid. LL. R. 3.— 


~&. Lease of Crown land—Withdrawal 


own Lands Act, 1884, 8. 183.}—On a 
<4 sect. 133 of the 1884 
Crown 
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‘Sect. 2.—Crown lands. Part 1X. Sects. 1,2&8: 
Sub-sect. 1.] 


the licensee should quietly enjoy his holding is 
not ulira vires the Crown as being contrary to the 
New South Wales Crown Lands Acts: & on 
breach thereof by the govt. an action will lie.— 
WILLIAMS v, O’KEeEFE, [1910] A. C. 186; 79 
L. J. P. C. 58; 101 L. T. 762; 26 T. L. R. 144, P.C. 
390. ———- ——— Improvement lease—Extension 
of unexpired term.]—There is no power under the 
Crown Lands Act, 1895 (N. S. W.), s. 26, to grant 
to the holder of an improvement lease, granted 
under that sect. an extension of his term from the 
date of the unexpired term of the existing lease. 
Sect. 44 of that Act, however, applies to an exten- 
sion so granted, & it is consequently not void, but 
voidable; it can only be declared void by the 
rocedure provided by sect. 44, & an information 
or a declaration that it is void cannot be main- 
. tained.—BuL. v. A.-G. ror NEw SouTtH WALES, 
fete) 2A. 0. 564; 85 L. J. P. C. 217; 115 L. T. 


DEPENDENCIES. 


$91. Nigeria—Land held by White Cap Chief— 
Radical title in Crown—Us ctuary title in the 
chief.|——The radical title to land held by the 
White Cap Chiefs of Lagos is in the Crown, but a 
full usufructu title vests in a chief on behalf 
of the community of which he is the head. That 
usufructuary title was not affected by the cession 
to the British Crown in 1861 ; the system of Crown 
grants must be regarded as having been introduced 
mainly, if not exclusively, for conveyancing 
purposes. 

Public Lands Ordinance, 1908 (Lagos), s. 23, 
provides that the decision of the Supreme Ct. 
respecting any compensation shall be final & 
conclusive :—Held: this section did not preclude 
the prerogative of the Crown to give special Jeave 
to appeal.—Amopu TIJANI v. SOUTHERN NIGERIA 
(SECRETARY), [1921] 2 A. C. 399; 90 L. J. P. C. 
23 


392. Southern Rhodesia — Administration by 
chartered company — Unalienated land.j — Re 
SOUTHERN RHODESIA, No. 7, ante. 
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Sect. 1.—IN GENERAL. 
ature & constitution of.])—See Courts, Vol. 
XVI., p. 184, Nos. 321-328. 
_ Jurisdiction generally.|—See Courts, Vol. XVI., 
p. 184, Nos. 324-838. 
appeals in Admiralty matters.]—See ADMIRALTY, 
Vol. I., pp. 236-241. 
Appeals in prize cases.|— See Prize Law & 
JURISDICTION. 
Appeals in ecclesiastical matters.]——See Part IV., 
ante ; ECCLESIASTICAL LAW. 
Power to retain sult on appeal.|—See 
Courts, Vol. XVI., p. 184, No. 320; p. 152, 
NFaadiion a8 
urisdiction as to copyright.]—See Copyright 
Act, 1911 (c. 46), s. 4. pe 
Jurisdiction as to schemes for endowed schools.] 
—See Endowed Schools Acts, 1869 (c. 56), s. 39; 
1873 (c. 87), 8. 14, &, generally, EDUCATION. 
Appeals as to costs.|;—See Courts, Vol. XVI., 
pp. 185-136, Nos. 339-346. 
Practice & procedure generally.|—See Courts, 
Vol. XVI., p. 137 et seg. 





Sect. 2.—-FROM WHAT COURTS APPEALS 
ENTERTAINED. 
893. Courts acting In Judicial character — Not 
confirmation of award of government agent— By 











horses was found on the land, & it was 
proves that deft. knew of that fact & 
bat he had been previously warned, 
without cffect, to remove him; & 
it was shown that the land in question 
was land which had been resumed 
under 1900 Act, & vested in the 
Minister for Works :—Held : pene 
a4 an 


was not ‘Crown Land ’’ or 
reserved, or dedicated for 


the Act is 


granted, 
public purposes,’’ within the meaning 
of 1884 Act, s. 133.—Hzr pvp. COLLINa 
(1914) lt &. RON. & W. 81; 31 

. 8. W. W. N. 25.—AUS., 

©. Reservation in Crown Grants.}— 
A reservation of a Crown grant of “a 
road of 100 feet on the banks " is not 
void for uncertainty, & must be con- 
strued as u reservation of a right to 
make a road 100 feet wide anywhere 
along the waterside. Such reserva- 


of an ordinary 
ALLEN (1889), 1 
AUS. 


title themselves. 


d. Crown Lands Consolidation Act, 
1913-—Conitract to erect scrub fence— 
Whether void.}—Defts. were in pusses- 
sion of a Crown lease on be 
soldier on active service, but had no 
By a lease in general 
| terms they let to pltfs. for three months, | AUS. 


Governor-in-Council— Without special reference.] 
—The Govt. agent at Surat made an award, 
which award was confirmed by the Governor in 
Council. Upon appln. by a claimant dissatisfied 
with the award to the Judicial Committee, for 
leave to appeal from the Governor in Council’s 
confirmation of the award :—Held: the award 
was not such a judicial act as to come within the 
operation of Judicial Committee Act, 1833 (c. 41), 
gs. 3, or Judicial Committee Act, 1844 (c. 69), & 
could not be entertained by the Judicial Committee 
without a special reference to them by the Crown, 
under sect. 4 of the former statute.—He SURAT 
(NawaB) (1854), 9 Moo. P. C. C. 88; 5 Moo. Ind. 
App. 499; 14 EK. R. 231, P. C. 

894. ——— Not where acting as tribunal to try 
election petitions—Special jurisdiction delegated 
by colonial legislatures.}—Petitioner having been 
declared duly clected a member to represent the 
electoral district of Montmanicr, in the Legislative 
Assembly of the Province of Quebec, his election 
was afterwards, on petn., declared null & void 
by judgment of the Superior Ct., under Quebec 
Controverted Elections Act, 1875. He then 
applied for special] leave to appeal to Her Majesty 
in Council :—-Held : such appln. must be refused. 
Although the prerogative of the Crown could not 
be taken away except by express words, & sect. 20 
of above Act providing that such judgment should 
not be susceptible of appcal did not mention either 





tion is not within the purview of the , a condition of such lease being that 
Nullum Tem mason quere, whether 
orce 
whether the existence of such reserva: 
tion in land under contract for sale, 
is a matter of compensation is a ques- 
tion for the Master. 
option of purchase, so soon as he has 
exercised the option, is, as regards 
specific performance, in the position 
a ae ae ede v. 


defts. should erect a scrub fence on 
portion of the boundary. Defts. 
obtained the Minister’s permission to 
agist pitf.’s stock for the period of the 
lease, & plitf. put his stock on the land 
& paid rent; but deft. did not erect 
the fence, & plitf. sued to recover 
damages for stock which in consequence 
strayed & were lost :—Held: defts. 
having no title t& the land, their 
contract to erect a fence thereon was 
void under par. 254 of the above Act, 
which provides that any person in the 
occupation of Crown lands without a 
title under the Crown Lands Act, who 
erects any building or other structure 
thereon shall be subject to a penaity.— 
JOHNS t CLARKE (1919), 19 N. S. W. 
S.C. R. 378; 36N.8. W.N. 149.— 


the Colony, 


A lessee with 


S. W. Eq. 218.— 


of a 
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the Crown or its prerogative, yet the fair construc- 
tion of the above Act & the previous legislation 
was, that it was the intention of the Legislature, 
under that Act, which was assented to by the 
Crown, to create a tribunal for the purpose of 
trying election petns. in a manner which should 
make its decision final for all purposes, & should not 
annex to it the incident of its judgment being 
reviewed by the Crown under its prerogative.— 
THEBERGE v. LAUDRY (1876), 2 App. Cas. 102; 
46LJ.P.C.1; 85 L. T. 640; W. R. 216, 
P. C. 


Annotations :—Consd. Cus v. Dupuy (1880), 5 App. Cas. 
409. Folld. Kennedy v. Purcell (1888), 59 L. T. 279. 
Apld. Moses ». Parker, Er p. Moses, [1898] A. O. 245. 
pistd Re Wi Matua’s Will, [1908] A. C. 448. Consd. 


Canadian Pacific Ry. v. Toronto Corpn. & Grand Trunk 

Ry. of Canada, [1911] A. C. 461. 

395. Not where Supreme Court acting 
under special reference—Under agreement between 
parties.|—-Where the Supreme Ct. of a colony has 
acted under a special reference made to it, under 
an agreement between the parties, an appeal does 
not lie to the Queen in Council.—A.-G. or Nova 
ScoTIA v. GREGORY (1886), 11 App. Cas. 229; 
55 L. J. P. C. 40 ; 55 L. TT, 270, P. C. 

396. ——— Not where court directed by statute 
to be bound by equity & good conscience—& not 
pound by strict rules of law or equity.|—Where it 
is provided by statute that a ct. is to be guided 
by equity & good conscience only & not bound by 
the strict rules of law or equity in any case or by 
any technicalitics or legal forms whatever the 
decision of the ct. is not a judicial decision, & 
cannot be made the subject of appeal or give 
occasion for the exercise of Her Majesty’s pre- 
rogative of granting appeals from cts. of justice.— 
MOSES v. PARKER, £2x p. MosEs, [1896] A. C. 245; 
a 7a J.P.C.18; 744. 7.112; 12 T. L. R. 254, 
Annotation :-—Refd. Canadian Pacific Ry. v. Toronto Corpn. 

& Grand Trunk Ry. of Canada, [1911] A. C. 461. 

397. Not Commission appoi: ted by Viceroy 
of India.]—Specia] leave to appeal from the con- 
viction of petitioner of a criminal offence by a 
Commission appointed by the Viceroy which was 
held to be not in any sense a ct. from which an 
appeal would lie, refused.—MADHAVA SINGH 
(MAHARAJAH) v SECRETARY OF STATE FOR INDIA 
IN CoUNCIL (1904), L. R. 31 Ind. App. 239, P. C. 

398. Not court of political agent.|—The 
jurisdiction exercised by the ct. of the political 
agent & of the Governor of Bombay in Council is 
political & not judicial in character, & no appeal 
lies therefore to the King in Council.—HEMCHAND 
DEVCHAND v. AZAM SAKARLAL CHHOTAMLAL, 
[1906] A. C. 212; L. R. 33 Ind. App. 1; 22 
T. L. R. 208, P. C. 


Indian courts.]—See Sect. 8, sub-sect. 3, post. 











Sect. 3.—JURISDICTION. 
SuB-SECT. 1.—IN GENERAL. 


899. Crown prerogative to review decisions— 
Of all colonial courts.|—The court doubted much 
whether such sequestration should not be directed 
by the King in Council. where alone an appeal 
lies from the decrees in the plantations (LORD 
MACCLESFIELD, C.).—FRYER v. BERNARD (1724), 
2 P. Wms. 261; 24 BE. R. 722, L. C. 

Annotation :—Mentd. Portarlington v. Soulby (1834), 3 

My. & K. 104. 

400. ———- ——— Civil & criminal proceedings.|— 
R. v. JOYKISSEN MOOKERJEE, No. 535, post. 
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401. -]—The Crown, by virtue 
of its prerogative, has authority to review all the 
decisions of all the colonial cts., whether the pro- 
ceedings be of a civil or of a criminal character, 
unless that authority has been parted with. . But 
it is only in very peculiar circumstances, such as 
where the rights of the Crown are concerned, & 
involving questions of at importance, & where 
the proceedings are substantially more of a civil 
than of a criminal character, that appeals can 
be allowed in criminal proceedings.—FALKLAND 
ISLANDS Co. v. R. (1863), 1 Moo. P. O.C. N.S. 299; 
9L. T. 108; 12 W. R. 220; 9 Cox, C. C. 851; 
15 BE. R. 713, P. C.; vag heal proceedings (1864), 
2 Moo. P. C. C. N. S. 266, P. C. 

Annotations :—Consd. R. ». Bertrand (1867), L. R. 1 P. ©. 


520: Re Dillet (1887 ), 12 App. Cas. 459; Arnold v. King- 
Emperor, fey A. C. 644. Refd. Levien wv. R. (1867), 


402. -]—It is the inherent pre- 
rogative right, & on all proper occasions, the duty 
of the Queen in Council to exercise an appellate 
jurisdiction in all cases, criminal as well as civil, 
arising in the colonies, from which an appeal lies, 
& where, either by the terms of a Charter, or 
Statute, the power of the Crown, has not been 

arted with, with a view not only to ensure, as 
ar as may be, the due administration of justice in 
an individual case, but also to preserve generally 
the due course of procedure. The exercise of this 
branch of the prerogative in criminal cases is 
to be cautiously admitted, & is regulated by 
consideration of circumstances & consequences. 

Leave to appeal will only be granted in special 

circumstances, such as where a case raises ques- 

tions of great & general importance in the admini- 

stration of justicec—R. v. BERTRAND (1867), 

L. R. 1 P. C. 520; 4 Moo. P. C. C. N. S. 460; 

16 L. T. 752; 31 J. P. 581; 10 Cox, C. C. 618; 

16 EK. R. 38913; sub nom. A.-G. of NEw SoutH 

Mi er v. BERTRAND, 35 L. J. P. C. 51; 16 W. R. 

9,P.C. 

Annotations :—Apld. R. v. Murphy (1869), L. R. 2 P. C. 635. 
Refd. lt. v. Murphy (1868 E.R. 2 D.C. 35 : ; 
K., [1914] A. C. 599. entd. R. v. Duncan ' 881), 7 
9. B. D. 198; He Guerin (1888), 68 L. J.M.C. 42; Hap. 
Bottomley, [1909] 2 K. B. 14. 

408. Necessity for court below to give judgment.] 
—The cts. in the islands of Jersey subject to the 
Crown cannot transmit a cause to the King in 
Council without giving any judgment in it.— 
MaGoons & PREMANEE v. DUMARESQUE (1726), 
2 Ld. Raym. 1448; 92 E. R. 442, P. C. 

404. Effect of granting appeal.}|]—Q. v. Joy- 
KISSEN MOOKERJEE, No. 535, post. 

405. Whether bound by own previous decisions 
—-Different parties—Similar circumstances.|—A 
previous decision of the Judicial Committce of the 
Privy Council between other parties, & an Order 
of the Sovereign in Council thereon, is not neces- 
sarily conclusive in all similar cases subsequently 
coming before that tribunal.— RIDSDALE v. CLIF- 
TON (1877), 2 P. D. 276; 46 L. J. P. C. 273 86 
L. T. 865; 42 J. P. 148, P. C.3; varying 8S. C. 
sub nom. CLIFTON v. RIDSDALE (1876), 1 P. D. 
316. 

Annotations :—Consd. Tooth v. Power, [1891] A. C. 284. 
Refd. Read v. Lincoln Bp., (1892] A. C. 044. Mentd. 
Combe v. Edwards (1877), 2 P. D. 354; Howard r. Boding- 
ton (1877), 2 P. D. 203: Hudson v. Tooth (1877) : 
125; Hughes v. Edwards (1877), 2 P. D. 361; 
wv. Dale (1%7y), 43 J. P. 220; He St. Lawrence, Pittington 
(1880), 5 P. D. 131; Combe v, Dela Bere (1881), 6 P. D. 
157; Heywood v. Manchester Bp. (1884), 12 Q. B. D. 404; 
The Vera Cruz (No. 2) (1884), 9 P. D. 96; H.». London Bp, 
1889), 23 Q. B. D. 414; tt. v. London Bp., Leigntons Case, 
1891] 2 Q. B. 48; St. John the Baptist, Tmberhill (Vicar, 
one v. St. John the Baptist, Timberhill (Rectors, ote), 
1895] P. 71; St. John, Pendlebury (Vicar, etc.) v. St. 

Sohn, Pendlebury (Parishioners), (1895) P. 178; Barsham, 
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Sect. 8.— Jurisdiction e Swub-sects. 1, 2, 8 & 4.] 


Suffolk (Rector) v. Barsham, Suffolk (Parishi 

[1896] p! 256; Oreat Bardfield (Vicar & Gharchwerions 

v. All Having Interest, etd P, 185; Richmond (Vicar 
ond (Chapelwardens) v. All Persons 


tthias rd 
Interest, {[1897] BR. 70; Re Robinson, Wright 
v ell, 180i) 1 Ch. 85; Re St. Mark’s, Marylebone 
Rd., St. Mark’na ( )v. St. Mark’s (Parishioners), [1898] 
114; Davey v. Hinde, [1901] P. 95; Re St. 
Pinner, [1901] P. 202: Davey v. Hinde, [1903] P. 221; 
ton (Vicar & Churohwardens) v. aving Interest, 
fie". P.111; Re Christ Church, Ea ° 119061 P, 289; 
kbam v. Bhirebrook Overseers, [1906] P. 239; 


John the Evangelist, Clevedon (Vicar, etc.) v. All Having 
ree [1909] P.6; St. Pau. ow Common AV iret, etc.) 


v. Boring on 

3919) - 1384; Re T 
. L. R. 188; Gore-Booth v. Manchester Bp., [1920] 

Poe B. 412; Fe St. Luke’s, Southport (1920), 36 T. L. R. 


406. Given ex parte.]—-A decision of the 
Judicial Committee given ex parte does not pre- 
clude the ct. in a subsequent case, from examining 
the reasons upon which it was arrived at, &, if 
they should find themselves forced to dissent from 
those reasons, from deciding upon their own view 
of the law.—TooTH v. Powmr, [1891] A. C. 284; 
60 L. J. P. C. 39; 64 L. T. 698; 7 T. L. R. 
495, P.C. 





SUB-SECT. 2.—-CONDUCT AND POWERS OF COLONIAL 
JUDGES AND OFFICERS. 


407. Conduct of Chief Justice—Altering practice 
of court.|—Re WELLS, No. 207, ante. 

408. ——— Intemperate & illegal conduct — 
Effect of lapse of time in making complaint.]—Re 
GRENADA (REPRESENTATIVES, ETC.) & SANDERSON, 
No. 206, ante. 

409. Removal of judge from office—By Governor 
& Council.|—Montracu v. VAN DIeMAN’s LAND 
(Lirut.-Gov.), No. 48, ante. 

10. ——— ———.]—CLOETE v. R., No. 205, ante. 

411. Refusal by balliff to admit advocate to 
practise—Number of advocates limited by legal 
custom.|—D’ALLAIN v. LE Breton, No. 681, post. 


SuB-SECT. 3.—PUNISHMENT FOR CONTEMPT OF 
CouRT. 


Contempt of court generally, see CONTEMPT OF 
Court, ATTACHMENT & CoMMITTAL, Vol. XVI. 

412. Whether appeal entertained — Practitioner 
suspended or struck off rolls.]—Re ANTiaua JJ., 
No. 219, ante. 

413. .|—An order of the Recorder's 
Ct. in the colony of Sierre Leone, disbarring & 
striking off from the rolls a practitioner of that 
ct., for alleged contumelious conduct, on appeal 
reversed & rescinded. 

Semble: a fine imposed by a Ct. of Record for 
contempt of ct. cannot be remitted by this ct. on 
appeal.—SMITH v. SIERRE LEONE JJ. (1841), 3 
Moo. P.C. C. 361; 13 BE. R. 147, P. C. 


notations :—Folld. Rainy v. Sierra Leone JJ. (1853), 
a Moo. P. C. C. 47. nsd. McDermott v. British Guiana 
Judges (1888), L.R.2P.C. 341. RBefd. Re Wallace (1866), 
L.R.1 P.C. 283. 


414. ——-~ ——.]—Two appeals against orders 
suspending barristers from practising in the ct. 
for six months :—Held: the orders should never 
have been made & the ct. would advise Her 








* 


‘DepanpEnorns. 


DELL (1841), 3 Moo. P. C. 0, 414; 18 BH, R. 168, 
aaciadious t——Refd. Re Wallace (1866), L. R. 1 P. ©. 283 ; 
Me Dermott o. British Guiana Judges (1868), L. R. 2 P. OC, - 


415. ——.|—Two orders made by the 
judges at Sierra Leone, striking a practitioner of 
the cts. off the rells, for alleged misrepresentation, 
contempt & misconduct :—Held: to have been 
improperly made, & ordered to be ouonetgeds & 
applt. restored to the rolls—Smim v. SIERRA 
LEONE JJ. (1848), 7 Moo. P. C. C. 174; 18 E.R. 
846 P. ©. 

Annotation :-—Reld. Re Wallace (1866), L. R. 1 P. C. 283. 


416. —— No time allowed to prepare 
defence.]|—-An order nisi for striking an attorney 
& practitioner of the Ct. of Newfoundland off the 
rolis of that ct., unless cause to the contrary should 
be shown in four days, made absolute upon no 
cause being shown, notwithstanding an applica- 
tion made by him for enlargement of time to 
enable him to prepare his defence, reversed b 
the Judicial Committee as being irregularl 
improperly made by the ct.—EMERSON v. NEW- 
FOUNDLAND JUDGBS (1854), 8 Moo. P. O. C. 157; 
14 BE. R. 60, P. C. 


Annotation :—Consd. Newton v. Judges of the High Court, 
North-Western Provinces (1871), L. R. 4 P. C. 18. 














417. -|— Bunny v. NEw ZEALAND 
JUDGES, No. 661, post. 
+418. Penalty not appropriate to 
offence.|—An Order suspending an attorney & 
barrister of the Supreme Ct. of Nova Scotia from 
partie in that ct., for having addressed a letter 

the Chief Justice, reflecting on the judge & the 
administration of justice generally in the ct., 
discharged by the ‘Judicial Committee, as it sub- 
stituted a penalty & mode of punishment which 
was not the appropriate & fitting punishment for 
the offence.—Re WALLACE (1866), L. R. 1 P. CO. 
283; 4 Moo. P. C. C. N. S. 140; 16 BE. R. 260; 
sub nom. WALLACE v. NOVA SCOTIA JUDGES, 
36L. J.P.C.9: 15 W. R. 533, P. C. 
Annotation :—Distd. He Sarbadhicary (1906), 95 L. T. 894. 


419. ——-.]—Two orders of the High 
Ct. of the North-Western Provinces, the one being 
an order nisi calling on applt., a barrister & 
advocate practising in that ct., to show cause why 
he should not be suspended from the practice of 
his profession as an advocate of that ct., & the 
other order declaring him guilty of gross profes- 
sional misconduct, & abo eg him from practice 
for five years, on appeal, as to the rule on which 
the first order was made discharged, & the second 
order reversed ; the Judicial Committee being of 
opinion, that, though appit. had been guilty of a 

ave irregularity & deserving of censure, yet the 

acts proved did not amount to that mala prazis 
on which the High Ct., having regard to the 
position & functions of an advocate in the North- 
Western Provinces, could fairly found any pro- 
ceeding of a penal character.—NEWTON v. NORTH- 
WESTERN PROVINCES (HIGH CourRT JUDGES) 
(1871), L. R. 4 P. C.18; 8 Moo. P. C. C. N.S. 
202 ; 14 Moo. Ind. App. 267; 17 EK. R. 288, P. C. 

420. rofessional misconduct — 
Reasonable cause for suspension.|—A High Ct. of 
Judicature established in India by letters patent 
had power ‘‘ to approve, admit, & enrol such... 
advocates ... as to the said High Ct. shall seem 
meet,’ &, further, ‘‘ to remove or to suspend from 
practice on reasonable cause the said advocates’’ : 
—Held: the ct. had power to suspend from 

















|  Beokgeee a member of the English Bar who had 
Majesty to reverse them.—Fe Downig, Re ARRIN- | 


n admitted as an advocate of the ct.; & the 


i Part IX.—JupictaL CoMMITTEE OF THE Privy Counct. 


fact that an advocate had written & published, in 
a odical of which he was editor, an icle 
which was a libel reflecting on the judges of the 
High Ct. in their official capacity, eee 
to Le a vindication of his own professional conduct, 
amounted to a contempt of ct. which was a reason- 
able cause for suspending him from practice.— 
Re SARBADHICARY (1906), 95 L. T. 894; 238 
T. L. R. 180; 51 Sol. Jo. 144, P. C. 

421. ——— ——— Where no contempt committed.] 
—By three orders of the Supreme Ct. of Sierra 
Leone applt. was fined for contempt of ct. & 
forgery his name was removed from the roll 
of barristers & solicitors of the ct. :—Held: these 
orders must be reversed & the fines returned. 
Procurement of a warrant for arrest from a criminal 
ct., unless tainted by fraud, is not a contempt of 
the civil ct. which had previously refused to grant 
it.—Re Taytor, [1912] A. C. 347; 81 L. J. P. C. 
169; 106 L. T. 978; 28 T. L. R. 204, P. C. 

422. ——— Imprisonment—Where appeal pend- 
ing in suit.]|—This ct. has no jurisdiction to direct 
the release of a party imprisoned for a contempt 
of the ct. below, pending an appeal respecting the 
merits of the suit.—HuvUGHES v. PoRRAL (1842), 
4 Moo. P. C. C. 41; 138 EB. R. 216. : 

423. Order of Court of Record.|— 
The judges of the Supreme Ct. of British Guiana 
committed the publisher of a newspaper in the 
colony to prison for a contempt of ct., alleged to 
have been committed by the publication of certain 
libellous matter in newspaper articles. On appeal 
to the Judicial Committee against the order of 
the colonial judges:—Held: the Supreme Ct. 
of Civil Justice in British Guiana was a Ct. of 
Record ; as such it had power to commit for that 
particular contempt; & leave to appeal ought 
not to have been granted.—McD&rRMOTT v. BRITISH 
GUIANA JuDGES (1868), L. R. 2 P. C. 341;-5 
Moo. P. C. C. N. S. 466; 38 L. J. P. C. 13 20 
L. T. 47; 16 EB. R. 590; sub nom. Re M‘DERMOTT, 
17 W. R. 352, P. C. 

424. -|— The High Ct. has power 
to punish summarily by imprisonment contempt 
of ct. committed by the publication of a libel out 
of ct. when the ct. is not sitting. 

Such a case is not a proper one for an appeal to 
Her Majesty.—_SURENDRANATH BANERJEA v. BEN- 
GAL HicH CourT CHIEF JUSTICE & JUDGES (1883), 
L. R. 10 Ind. App. 171, P. C. 

425. Fine—Imposed by Court of Record.| 
—SMITH v. SIERRE LEONE JJ., No. 413, anle. 

426. -|—The Judicial Com- 
mittee have no jurisdiction to entertain an appeal 
from orders made by a Ct. of Record in the Colonies, 
inflicting fines upon a practitioner for contempts 
of ct.—Rainy v. SreRRA LEONE JJ. (1853), 8 
Moo. P. C. C. 47; 14 E.R. 19, P. C. 

Annotations :—Consd. M‘Dermott_v. British Guiana Judges 

el L. R. Pp. C. 341. Refd. Re Ramsay (1870), 

.R.3 P.O. 427. 

427. —— Where no contempt committed. ] 
—A barrister engaged before the Supreme Ct. 
at Hong Kong was, without notice of an alleged 





























contempt, or rule to show cause, & without being | 


heard in defence, by an Order of that ct., fined & 
adjudged to have been guilty of several contempts 
of ct. in disrespectfully addressing the Chief 
Justice while conducting a cause. Such Order. 
upon a reference by the Crown to the Judicial 
Committee, under Judicial Committee Act, 1833 
(c. 41), s. 4, set aside, & the fine ordered to be 
remitted on the grounds, (1) that the Order was 
bad, inasmuch as the offences charged were not 
of themselves such contempts of ct. as legally 
constituted an offence; (2) no i 


distinct charge | 
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of the several soeae, be offences was stated, & no 

opportunity given the party accused of being 

heard, before passing sentence.—Re POLLARD 
1868), L. R. 2 P. C. 106; 5 Moo. P. C. O. N.S. 
11 3 16 E. R. 457, P. O. * 


Annotations :—As to (2) Folld. Chang Hang Kiu ». Piggott, 
Re Lai Hing Firm, [1909] A.C. 812. Generally, Mentd. Cox 
v. Hakes (1 : 


90), 15 App. Cas. 506 

428. -|—Qu.: whether an appeal 
lies to the Queen in Council against a judgment 
of the Ct. of Queen’s Bench in Lower Canada 
y Vagerir, 3 a writ of error against an Order of the 

- of Queen’s Bench on the Crown side, fining & 
ordering an attachment against a counsel for an 
alleged contempt of ct. 

Semble: where a fine is imposed, the remedy is 
to petition the Crown for a reference to the Judicial 
Committee under Judicial Committee Act, 1838 
(c. 41), s. 4.—Re Ramsay (1870), L. R. 3 P. C. 4273 
7 Moo. P. 0. C. M.S. 263; 17 E. R. 101, P. C. 

429. ——— Where party not heard in self- 
defence.|—J?e POLLARD, No. 427, ante. 

————.|—— Applts., having been sum- 
marily committed to prison by the Ohief Justice 
under Hong Kong Supreme Court Ordinance 3 
of 1878, s. 31, for wilful & corrupt perjury before 
the Bankruptcy Ct.. moved unsuccessfully for a 
discharge of the order on the pues that they 
had not been informed by the Chief Justice what 
statements made by them constituted the perjury 
& that they had had no opportunity of showing 
cause before sentence :—Held: (1) the Ordinance 
did not contemplate the accusation being formu- 
lated in a series of specific allegations of perjury 
& its gist had been made sufficiently clear; (2) as 
the Ordinance did not dispense with giving applts. 
an opportunity before sentence of explaining or 
correcting misapprehensions of their statements, 
it was essential that it should be accorded to them. 
—OHANG Hane Kivu v. Piacott, Re Lat Hina 
Firm, [1909] A. O. 312; 100 L. T. 310; 21 Cox, 
C. C. 778; sub nom. Re Lat HING Firm, Ea p. 
CHANG HANG Kivu, 78 L. J. P. C. 89, P. O. 
Publication of scandalous matter after 
adjudication.|—Sce CoNTEMPT of CouRT, ATTACH- 
MENT & COMMITTAL, Vol. XVI., p. 20, No. 152. 














SuB-SECT. 4.—-LIMITATIONS OF JURISDICTION. 

431. No power to issue mandatory orders — To 
colonial judge—To enter up judgment.]|—The 
Judicial Committee of the Privy Council have no 

ower under their general jurisdiction, as a Ct. of 

brror, to issue an order in the nature of a mandamus 
to the Judges of the Common Pleas of Tobago, 
to enter up judgment after verdict obtained on 
behalf of pltf. in an action of assault; though 
such judgment ought to have been entered up as 

of course.-—Re Muir (1839), 3 Moo. P. C. CO. 150; 

13 E. R. 65, P. C. 

Annotations :-—Folld. Re Manning's Asaignees (1840), 8 
Moo. P. C. C. ; . Re Whitfield (1845), 5 Moo. 
P. C. C. 157; Colonial Bank v. Warden (1846), 5 Moo. 
P.C. C. 340. 

432. —— On ex parte application.] — In 
ranking creditors under an execution sale, the ct. 
of British Guiana declared by definitive sentences 
the petitioner’s constituents’ claim preferential. 
Appeals were interposed from these sentences. 
geen the appeals, the petitioner filed a petition 
in British Guiana, praying the ct. to proceed to 
judgment of pre et concurrentiec, & to award the 
moneys to be paid to him, sub cautione de resti- 
tuendo: This ct. refused. The petitioner then 
applied ez parte to Her Majesty in Council, to 
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Sect. 8.—Juriadiction: Sub-sects. 4 & 5. 
Sub-sects. 1 & 2, A.] 


reverse the order of refusal, & for an order upon 
the judges in British Guiana, directing them to 
entertain the petitioner’s appln:—Held: an 
ex gs he petition, under such circumstances, could 
not be entertained.—Re Burts (1842), 4 Moo. 
P.C. C. 92; 18 E. R. 286, P. C. 

488. To admit petitioner to practise at 
bar—Royal Court of Jersey.]—D’ALLAIN v. LE 
BRETTON, No. 681, post. 

. ——— —— Ontario.}—-A member of the 
English Bar has no right to practise in the cts. 
of the Province of Ontario without having pre- 
viously been admitted by the Law Society of 
Upper Canada. The Judicial Committee of the 
Privy Council have no power to issue a man- 
dato order.—DE SovuzZA’s PETITION (1885), 
1T. L. R. 597, P. C. 

435. Cannot consider propriety of dismissal of 
public servant—By governor-general of colony— 
Unless expressly referred by Crown—Office held 
during pleasure.|—The Judicial Committee have 
no jurisdiction to take into consideration the 
propricty of the dismissal of a public servant by 
a Governor-General of a Colony from an office 
held during his pleasure, unless the matter is 
expressly referred to them by the Crown.— 
Re NEw SovutH WaALes (GOVERNOR-GENERAL), 
Ex p. ROBERTSON (1858), 11 Moo. P. C. C. 288; 
8 State Tr. N.S. 1065; 14 EB. R. 704, P. ©. 


Annotation :—Folld. Re Sree Mohun Ghutuck (1870), 13 
Moo. Ind. App. 343. 


Jurisdiction as to colonial officers & judges.]— 
See Sub-sect. 2, ante. 

486. Cannot order stay of sale in execution— 
Mortgage sult.|—-Wher u petitioner had obtained 
leave to appeal in regular form, an order granting 
leave to prosecute it in forma pauperis was made. 

On petition for special leave to appeal (1) from 
a@ decree in a matrimonial separation suit, (2) in 
a mtge. suit, (3) from an order for execution of 
the last-mentioned decree :—Held: there being 
ground for appealing from the mtge. decree, the 
leave should be extended to both suits, which were 
mixed up together. The House has no juris- 
diction to order a stay of sale in execution.— 
QUINLAN v. CHILD, QUINLAN v. QUINLAN, Ex p. 
QUINLAN, [1900] A. C. 496; 69 L. J. P. C. 85, P. C. 

487. Cannot advise as to exercise of Crown’s 
prerogative of pardon.|—The Judicial Committee 
is not a Ct. of Criminal Appeal, & has no power 
to stay the execution of asentence. The tendering 
of advice to His Majesty as to the exercise of his 
prerogative-of pardon is not within the province 
of the Judicia] Committee, but is a matter for the 
Executive Government.—BALMUKAND v. KING- 
EMPEROR, [1915] A. C. 629; 84 L. J. P. C. 136; 
113 L. T. 55; 24 Cox, C. C. 720, P. C. 

438. Cannot inquire into policy or expediency 
of colonial statute—Only as to application.]— 
Special leave to appeal will not be granted where 
the question has been settled by a Colonial Legis- 
lature, the function of the Judicial Committee 
being the application, not the policy, of legislation. 

It is not within the power or within the province 
of this Board to discuss or consider the policy or 
the expediency or wisdom of an Act, or to do 
anything beyond deciding whether the Act applies 
(per CurR.).—TILONKO v. A.-G. OF NATAL, [1907] 

.C. 461; 76L. 3. P.C. 105; 97 L. T. 618; 23 
T. L. R. 668, P. C. 

439. Cannot inquire into exercise of discretion 
by governor—Fair opportunity given of answering 
charges.|—The Protector of Immigrants made a 
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DEPENDENCIES. 


complaint to the acting Governor with regard to 
the treatment & condition of immigrants on 
applit.’s estate. The acting Governor thereupon 
made an order ex pore for their removal to another 
lantation. Applt. submitted that the order was 
invalid as he had had no opportunity afforded him 
to answer the allegations. The acting Governor 
having allowed applt. & his manager a fair oppor- 
tunity to be heard, decided that the order as made 
must stand :—Held: the question was one for 
the acting Governor’s decision, & as the applt. had 
been given a fair opportunity to answer the allega- 
tions as to the treatment & condition of the immi- 
grants on his estate, it was no part of the duty of a 
ct. to review his discretion, & the appeal failed.— 
DE VERTEUIL v. TRINIDAD ACTING GOVERNOR 
(1918), 118 L. T. 788; 34 T. L. R. 325, P. C. 
Prerogative right to hear criminal appeals— 
Unless limited.]—-See Sub-sect. 1, ante. 
‘How jurisdiction taken away—Necessity of 
express words.|—See Sub-sect. 5, post. 


SUB-SECT. 5.—How JURISDICTION TAKEN AWAY. 


Prerogative right to hear criminal appeals — 
Where no limitation on prerogative.|—Sce Sub- 
sect. 1, ante. 

440. Only by express words.;—The subject can- 
not be deprived of his right to appeal by any words 
in the King’s grant to that purpose, much less if 
the grant be silent in that particular.— CHRISTIAN 
v. oc (1716), 1 P. Wms. 329; 24 KE. R. 411, 
Annotations :—Refd. Parsee Murder Case, Ex P: Eduljee 

Bereuec. Ez p. Aloo Paroo (1847), 11 Jur. 855; R. v. 

Alloo Paroo Ary Moo. P. C. C. 296; Re Crawford 


(1849), 13 Q. B. 3. Mentd. He Nahon & Pariente 
tae Knapp, 66; Plunkett v. Burlington (1837), 
ur. e 


441. ———.] — THEBERGE v. LAauDRY, No. 394, 
ante. 

442. ——— Or necessary implication — Retro- 
spective operation of statute.]—A right of appeal to 
a higher tribunal is a matter of substance, & not of 
procedure, & such a right, unless expressly or by 
necessary intendment, retrospectively abolished, 
is not taken away by subsequent legislation. 
Thus the right of appeal from the Supreme Ct. of a 
state to the King in Council, which was taken away 
by Australian Commonwealth Judiciary Act, 1903, 
but is not retrospective, still subsists in a suit 

ending when the Act was passed.—CoLONIAL 
Sodan REFINING Co. v. IRVING, [1905] A. C. 369 ; 
74L.J.P.C.77; 92 L. T. 738; 21 T. L. R. 513, 
P. O. 


448. Where decisions of court to be “‘ final 
& conclusive ’’—Exercise of prerogative not ex- 
cluded.]— Re Wi MATUA’S WILL, No. 662, post. 

444. Whether by Royal Grant.|]— CHRISTIAN v. 
CorreENn, No. 440, ante. 

445. Whether by Colonial Act — Fixing appeal- 
able value—Special saving of rights & prerogatives 
of Crown.]—An Act of the Parliament of Great 
Britain declared, that all laws passed by the 
Legislature of a colony should be valid & binding 
within the colony, & directed that the Colonial 
Ct. of Appeal should be subjected to such appeal 
as it was previously to the pasking of the Act, & 
also to such further & other provisions as might 
be made in that behalf by any Act of the Colonial 
Legislature. An Act having been passed by the 
Colonial Legislature, limiting the right of is 
to causes where the sum in dispute was not less 
than £500 :—Held: a-petn. for leave to appeal, in 
a cause where the sum was of less amount, could not 
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be received by the King, in Council, although 

there was a special saving in the Colonial Act of 

the rights & prerogatives of the Crown. 

The King has no power to deprive the subject 
of any of his rights; but the King, acting with 
other branches of the Legislature, as one of the 
branches of the Legislature, has the power of 
depriving any of his subjects, in any of the countries 
under his dominion, of any of his rights 
(LeacH, M.R.).—CUVILLIER v. AYLWIN (1832), 
2 Knapp, 72; 3 State Tr. N. S. App. 1280; 12 
E. R. 406, P. C. 

Apotaionss AMM, Mig SgBanlen Brraplen, OG) § 
Moo. P. C. C. 2968; Re Marois (1862), 15 Moo. P. C. C. 189 ; 
Cushing v. Dupuy a 880), 5 App. Cas. 409. Refd. Théberge 
v. Laudry (1876) App. Cas. 102. 





446. Creation of special tribunal— To try 
election petitions.|—-THEBERGE v. LAUDRY, No. 394, 


ante. 
.]—See No. 442, ante, No. 662. post, 

447. Waiver of right to appeal—What amounts 
to—Agreement that rights to be ascertained by 
court—No stipulation giving up right of appeal.|— 
An information by way of complaint was by consent 
amended by the introduction of the words that the 
rights, if any, of the several defts. might be 
ascertained & declared by decree of that 
Honourable Ct. There was no stipulation that 
the right of appeal should be given up :—Held: the 
right to appeal had not been waived. 

Where it is alleged that the bringing of an Bppes 
is contrary to agreement, the objection ought to 
be made when leave to appeal is applied for, or 
to be taken by a eae to the Queen before the 
appeal comes on for hearing.—PISANI v. A.-G. 
FOR GIBRALTAR (1874), L. R. 5 P. C. 5163; 30 
L. T. 729; 22 W. R. 900, P. C. 


Annotations :-—Mentd. IReaddy v. Pendergast 
L. T. 767; Moody v. & Hatt ae 116 


Cox 
Ware v. Whitlock, [1923] 2 K. B. 41 





(1886), BS 
a. I. 7403 


SkcT. 4.—SPECIAL LEAVE TO APPEAL. 
SuB-sEcT. 1.—IN GENERAL. 


Petition for leave to appeal—Generally.]—Scee 
Courts, Vol. XVI., p. 137, No. 352. 

——- Contents of.|—See Courts, Vol. XVI., 
p. 137, Nos. 353-356. 

—— Time for.]—See Courts, Vol. XVI., pp. 
137, 1388, Nos. 357-364. 

Grounds for granting or refusing.]|—See Courts, 
Vol. XVI., pp. 138-140, Nos. 365-377. 

On what terms granted.|—See Courts, Vol. 
XVI., pp. 140-142, Nos. 378-403. 

The Order.|—See Courts, Vol. XVI., p. 142, 
Nos. 404, 405. 

Rescission of.|—-See Courts, Vol. X VI., pp. 142~ 
145, Nos. 406—436. 


SuB-SEcT. 2.—IN CIvIL PROCEEDINGS. 
A. In General. 


Appeals from particular Dominions & Colonies.|— 


See Sect. 8, post. 
448. General rule.]— VALIN v. LANGLOIS, No. 





111, ante. 
449. -]— Their Lordships will not advise 
Her Majesty to admit an appeal from the Supreme 


Ct. of the Dominion save where the case 1s of 
gravity, involving matter of public interest or some 
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important question of law, or affecting property 

of considerable amount, or where the case is 

otherwise of some public importance of a very 

substantial character.—PRINCE v. GAGNON (1882), 

8 App. Cas. 103, P. C. 

Angotations :—Consd. Cle v. rray, Pn @) ’ 
{1903] A. C. 521; Wittloy Oi Coneeiientce sy nnieee: 
v. Guthridge, [1906] A. C. 548. Refd. Montréal v. St. Sul- 
pire de Montréal (1889), 14 App. Cas. 660; Canadian 

acific Ry. Co. v, Blain, (1904) A.C. 453; Daily Telograph 

Newspaper Co. v. McLaughlin, (1904) A. O. 77 é. 

450. -]—The Dominion Legislature cannot 
affect the prerogative of the Crown to grant special 
leave to appeal, but in advising Her Majesty 
whether the prerogative should be exercised, the 
Privy Council pays attention to the expressed 
wishes of the colony, & will not recommend its 
exercise except in cases of general interest & 
importance, & then only when it manifestly appears 
that the ct. below has erred in a matter of law.— 
Bank OF NEW BRUNSWICK v. McLEOoD (1882), 
Cass. Dig. 2nd ed. 644. 

51. ——— Suitor electing alternative appeal to 
High Court.|—According to s. 71 of Revised 
Statutes of Canada, 1888, c. 135, there is no appeal 
from any judgment or order of the Supreme 
Ct. of Canada except by special leave of His Majesty 
in Council. 

Where a suitor, having his choice whether to 
appeal to the Supreme Ct. or to His Majesty in 
Council, elects the former remedy, it is not the 
practice to give him special leave except in a very 
strong case.—CLERGUE v. MURRAY, Ex p. CLERGUE, 
Sag A.C. 621; 72L. J. P.C. 99; 89L. T. 373, 
Annotations :—Folld. Canadian Pacific Ry. v. Blain, [1904] 

A.C. 453 ; Victorian Ry. Comrs. v. Brown, “x p. Victorian 

Ry. Comrs., [1906] A. C. 381. 

452. -|— The same considerations 
apply to a petition for leave to appeal from the 

igh Ct. of Australia as to a petition for leave 
to appeal from the Supreme Ct. of Canada; &, 
where an appit. has clected to appeal to the High 

Ct., the Judicial Committee will not entertain 

a petition for special leave to appeal from that 

ct. unless a very special case is made out.— 

VICTORIAN RAILWAY CoMRS. v. BROWN, Ea p. 

VICTORIAN RAILWAY Comrs., [1906] A. C. 381; 

ih a J.P. C. 65; 95 L. T. 73; 22 T. L. R. 644, 
453. -}— An application for special leave 

to appeal from the High Ct. of Australia will be 

treated in the same manner as an appln. for special 
leave to appeal from the Supreme Ct. of Canada. 

It will not be entertained save where the case is 

of gravity involving mattcr of public interest, or 

some important question of law, or affecting 
property of considerable amount, or where the 

case is otherwise of some public importance or of a 

very substantial character.—DAILy TELEGRAPH 

NEWSPAPER Co. v. MCLAUGHLIN, [1904] A. C. 776 ; 

73L. J.P.C. 95; 91 L. T. 233; 20 T. L. R. 674, 

P. C. 

Annotations :—Refd. Victorian Ry. Comrs. v. Brown, Hz p. 
Victorian Ry. Comrs., (1906) A. C.381. Mentd. Molyneux 
v. Natal Land & Colonization Co., [1905] A. C. 555. 

454. -.]—It is not the practice of the 
Judicial Committee to grant special leave to appeal 
from a judgment of the Supreme Ct. of Canada 
where the decision depends upon the mere con- 
struction of an agreement, & does not raise either 
a far-reaching question of law or matters of 
dominant public importance. 

Accordingly, special leave refused to appeal from 
@ majority judgment of the Supreme Ct. of Canada, 
reversing a majority judgment of the Supreme Ct. 
of Ontario, Appellate Division, & restoring the 

If 




















483 . | - DEpy . 
Sect. 4. Ypecial leave to a sal: Sub-sect, 2 Ak . 458, —— a —-Altho no . wer is. 
: 2 to appeal ech 2, Ae | age 70 pe given 


wes 


‘ \ 

, = . . ra 
: : fe fey 2A Paes = a ae 4 4 Ng Abo thes fy 

e “ t 
CIES | * ; ? - ‘ ° : 
; 
7 n . ° te 76 tbo ya Ris 
' 


zi . ore sone o Noreen 
udgment of the trial judge, the petitioner’s lia- | CTe® Ouro ee ee ee ales, to 
PiIEY depending solely upon ‘the A construction | allow an appeal to the Queen in Council from 
of an agreement between the parties, as to which | that ct.; yet, to prevent a failure of justice, this 
there had been an equal division of opinion among | ¢t- will, upon a special petition for that purpose, 
the judges of the cts. in Canada before which the | grant leave to appeal from a judgment of that ct.— 
case had been argued.—ALBRIGHT v. Hypro- | BANK OF AUSTRALASIA Vv. BRXILLAT (1847), 6 Moo. 
Evzcrric Power Commission or ONTARIO, [1923] | P- ©. ©. 152; 18 BE. R. 642, P. O. 
A. C. 167; 92 L. J. P.O. 80; 128 L. T. 518, P. 0, | 4%nolations :—Mentd, Bute v. Mason (1849)..7 Moo. P. ©. C. 
455. Both parties under misapprehension of | joirose (1858), 3H. &N-i77. ree 
law.|—The parties having acted under a misap- 459. ~|—No provision by Statute or 
prehension of the law, leave was given to bring a | Charter being made for appeal to Her Majesty in 


new suit within three years.—-SemuT Moorroo ' Qoyncil from judgments of the Ct. of the Judicial 
VisJaya RAGHANADHA GOWERY VALLABHA PERRIA | Comr. of. Oude, created on the annexation of that 


Wooptia Taver v. Rany ANGA MooTtoo NaTouIAR | kingdom in the year 1858, the Judicial Committee, 


peiterih 8 nae at Cee: i oe re cahak nee to prevent the denial of justice, admitted an appeal, 
annotations :-—-Mentd. Namboo v. noo- 0o0 ‘ ici ; poem 
Pullia (1845), 3 Moo. Ind. App. 359; Katama Natobiar papa Ea ae At ee) (1363) are 

v. Schivagunga (1863), 9 Moo, Ind. App. 643; Srimut | VALIK v. AZIM ’ ; 

Moottoo Vijaya Raganadha ‘Bodha Gooroo Sawmy | P. C. C. 829; 8 Moo. Ind. App. 270; 15 E. R. 

Perlya Odaya Taver v. Katama Natchiar (1866), 11 Moo. | 329, P. C. 

Ind. App. 50. 460. ———.]—- Upon petition, leave granted to 

456. Appeal not provided for by statute or | appeal from an onior of the Supreme Ct. at New 
charter—Matrimonial cause.]—The Charter of Jus- | South Wales, although no provision for appeal to 
tice of the Island of the Mauritius does not provide | the Queen in Council was made by the Charter of 
for appeals in matrimonial suits, yet upon petition | Justice or Act of Parliament, creating that ct.— 
for that pure the Judicial Committee recom- | Bure (MARCHIONESS) v. Mason, Ea p. HEARD 
mended the allowance of an.appeal against a | (1849), 7 Moo. P.O. C.1; 13 E. R. 779. 
decree for the restitution of conjugal rights.— 461. Matter of importance.] — Under 
SHIRE v. SHIRE (1845), 5 Moo. P. C. C. 81; 13 E.R. | Art. 1178, Code of Civil Procedure, no appeal lies 
420. as of right from a judgment of the Ct. of Queen’s 

457. Granted to prevent denial of justice.] | Bench for Lower Canada in the matter of a penalty 
—A bill, besides seeking to make defts. liable to | of imprisonment. Special leave of appeal granted 
account for a particular transaction, prayed for a | on the ground of the importance of the question 
general account. No general account, however, | at issue-—CARTER v. MOLSON (1883), 8 App. Cas. 
bee acted for = the spray ne pen: ee erp 6380; 62L.J.P.C. 46; 49 L. T. 83, P. C. 

ommiuttee, allirming the decree o © cl. DELOW, | Annotation :— . Exchange Bank of Canada v. R. 
deciding against the liability of defts. as to the | ~‘isse) 11 App Cas. 161 
particular transaction, they refused to decree a 462. Matter of public importance — Involving 
eneral account, as it had not been asked for at the | constitutional rights.}—VicToria LEGISLATIVE 
earing in the cts. below. ASSEMBLY (SPEAKER) v. GLAss, No. 78, anfe. 

The Charter of Justice of New South Wales 463. Not decisive of general principle of 
of Oct. 18, 1823, made in ee of the powers | law.|—-Where the determination of a case will not 
conferred by 4 Geo. 4 (c. 96), gave a right of appeal, | be decisive of any general principle of law, the 
from the Cts. of Appeal in the Colony, to the King | Judicial Committee will not give special leave to 
in Council, where the subject at issue involved the | appeal from an unanimous judgment of the ct. 
sum of £2,000 sterling. The 4 Geo. 4 (c. 96), | below on the ground that the questious involved 
being about to expire, Australian Courts Act, | are either of great importance to the parties, or 
1828 (c. 83), was passed, in which no provision | calculated to attract public attention.—DUMOULIN 
was made for the continuance of the Ct. o ra eee >; | v. LANGTRY (1887), 57 L. T. 317, P. C. 
but power was given to His Majesty, by Charter, 464. ——— Inferior court plainly right.|/— 
Orders in Council, or Letters Patent, to make rules Although a case may be of substantial character, 
for allowing Appeals from the Supreme Ct. of the | & may involve matter of great public interest, 
Colony. o new Charter, Order in Council, or | & may raise an important question of law, yet the 
Letters Patent issued under this Act. In such judgment sought to be appealed from may be 
circumstances the judges in New South Wales | plainly right or unattended with sufficient doubt 
held that they had no jurisdiction to allow an | to justify special leave being granted.—_MONTREAL 
appeal from the Supreme Ct. to Her Majesty in | Crrt v. St. SULPICE DE MONTREAL (ECCLESIAS- 
Council; the Judicial Committee, upon Special | trQuES Du SEMINAIRE) (1889), 14 App. Cas. 660 ; 
Petition, under their genera] jurisdiction, advised | 59 L. J. P. C. 20; 61 L. T. 653, P. C. 

Her Majesty to admit such appeal. Annotations :-—Consd. Daily Telegraph Newspaper Co. ¥. 


It would operate as a very at grievance if MoLaughlin, [1904] A. C. 776; y Ore Concentrator 
a appeal is Aven to parties in he Syndicate v. Guthridge, [1906] A. 0. 548. Apld. Townsend 
u 

















Colony of New v. Cox, [1907] A. C. 514. Mentd. Halifax City v. Nova 











Wales (LORD BROUGHAM).—FLINT v, Scotia Car Works, [1914] A. O. 992. 
WALKER (1847), 5 Moo. P. C. 0. 178; 12 Jur. 1; 465. Exceptional CR ETS — LE 
13 EH. R. 459, P. C. MESURIER v. LE MESURIER, [1894] A. C. 288, P. C 
PART IX. SECT. 4, SUB-SECT. 2.—A. | I. L. R. 18 Calc. 378.—IND. Canaan TSO ae Co., (19185 
456 i. not provided for b 462 i. Matter 7 nce— - W. — ° 
alatute OF thane Mariaoinl poly Involving none igen }-—Leave @. .}-Leave to appeal to the 
—A suit for restitution of conj to appeal to the Privy Council from the | Privy Council refused upon the ground 
rights is not one to which any ap dismissal by the Ct. of Appeal of an | that the matter was not one of genersi 
money-value can be attac for the | appeal trom the of an action | or public importance within 2 (b) 
purposes of jurisdiction :—Held: no | for damages for personal injuries, | of Privy Council Rules.—MER- 
ie Cound ta wae a ani eens | ene are being no question of | CHANTS. ASsCON. OF NEW FEAL 
— ublic N ; 
NEWaz v, SAJIDUNNIS8A Bir (1891), question Oat ake TR Aiea : v. F Z Ll. R. B31 — NZ. : 
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466. ——— Not if merely important to parties.]-—— 
Where on a petition of special leave to appeal 
from the High Ct. of Australia it appeared that the 
law as laid down by that ct. could not be objected 
to :—Held: the question of the appIn. of that law 
to the particular case involving ply the con- 
struction of a document however substantial as 
between the alae was not one of public 
importance, & there was no sufficient ground shown 
for granting the petition.——WILFLEY ORE Con- 
CENTRATOR SYNDICATE, LTD. v. GUTHRIDGE (N.), 
LID., ae A. O. 548; 75 L. J. P. C. 873; 95 
L. T. 73; 23 R. P. O. 535, P. C. 

467. —— Whether Act constitutional — Act 
rejected by referendum pending appeal.]—TayLor 
v. A.-G. FOR QUEENSLAND, [1918] W. N. 85, P. C. 

468. Question of legal importance.| — FiLEex- 
HULME Sion Co., Lrp. v. Macey Sian Co., Lrp. 
(1918), 35 R. P. C. 262, P. C. 

469. —— Not only affecting rights of litigants. 
—CHINNA (KHAN) v. MARKANDA KOTHAN, [1921] 
W. N. 3538, P. C. 

470. ——.]— MacMiLLan & Co., Lrp. v. 
CooPER (1922), 66 Sol. Jo. 594. 

471. Difference of judicial opinion — English 
decisions followed.|—ROBINSON v. CANADIAN 
PacrFic Ry. Co., No. 322, ante. 

47 Small sum _  involved.] — Privy 
Council will not grant leave to appeal in a case 
where the judges in the cts. below differed 
radically on the facts, where there is not a large 
amount involved, & where no question is neces- 
sarily involved of general importance, viz., having 
regard to the small amount.—RICHARDSON & 
Sons v. BEAMISH (1915), 8 W. W. R. 109. 

478. Determination of future litigation—Though 
doubtful whether order final or definitive sentence 
—Important question on face of pleadings.|—At 
the hearing of an appeal it appeared doubtful 
whether the order appealed against was a final 
judgment or had the effect of a definitive sentence ; 

ut it also appeared that the questions in con- 
troversy on the face of the pleadings were of much 
a et Neca & that a determination of them might 
put an end to further litigation. Accordingly 
special leave to appeal was granted.—SALISBURY 
GOLD MINING Co. v. HATHORN, [1897] A. C. 268 ; 
66 L. J. P. C. 62; 76 L. T. 212; 45 W. R. 591, 


P. C. 

474. Change in procedure during appeal—Time 
for eo ple —Petitioners, being resps. in a suit in 
the High Ct. of Bengal against whom a divisional 
bench pronounced judgment, applied for a review 
of such est Saber which was admitted for argu- 
ment, but dismissed on the hearing. Petitioners 
applied for leave to appeal to Her Majesty in 

uncil ; but the High Ct. refused the application, 
on the ground that the time had expired within 
which such appeal could be granted. It appeared 
that the practice in respect of the time from which 
the limitation as to appeals ran had been changed 
pending the proceedings on review. 


468i. Question of Jegal imporlunce. }— 
The substantial question of law which | v. 
must arise in order to give an appeal, | Calc. 287.—IND. 
is not limited to a question of law 
out of the facts as found by 

cts. from whose decision it is desired 
to appeal. “A question of law arising 
on the evidence taken on the case is, 
without reference to the findings of 
the lower cts. sufficient to found an 
CATE eee v. MrtTU_ BIBEE | », 
( 76), I. L. R. 2 Calc. 228.—IND. I. 
468 ti, ———.}--Substantial questions 
of law in the cwe will enti 


on appeal 





tle pltt. to 
eal, notwi that. such o right of ap 
Questions might be mmaterint to the | Council. — THO 


decision of the case._-ASHGHAR RKEZA 
HYpDER Reza (1889), I. L. 


468 iii. ———.}—The rejection of an 
application to take additional evidence 
cannot be 
any substantial question of law so as 
to give the right to an appeal to the 
Privy Council.—Re PREM 
MOONSHEE UPENDRA MOHAN 

GorpaL CHANDRA GHOSE (1894), 
L. R. 21 Cale. 484.—IND. 

468 iv. —-——.}—Where there is no 
oint of law involved in a case there 


MPSON wv, 


+ + 1 ey ry 4 f 
, 
i - 
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Under these circumstances, their Lordships 
ted special leave to nd rs ia v. 

NSUFF (1868), 37 L. J. P. CO. 16, P. C. 

475. Two suits arising out of same facts — 
Ground for appealing in one—Extension of leave to 
other.]|—QUINLAN v, CHILD, QUINLAN v. QUINLAN, 
Ez p. QUINLAN, No. 436, ante. 

476. Leave granted on terms —— Liberty to re- 
Spondent to move to quash below.]—Special leave 
to appeal granted ex parte, from an Order of the 
Supreme Ct. at Jamaica issuing a peremptory 
mandamus, directing Justices of the Peace to 
restore a party to the office of surgeon; subject 
to the right of resp. to move upon a counter- 
petition to quash the leave given.—HILL v. R. 
(1854), 8 Moo. P. C. C. 188; 14 E. R. 53, P. C. 

477. —— Security for costs— Being given in 
England—Leave to appeal revoked by court below 
on insufficiency of security bond.|--WEBSTER v. 
PowWER (1866), L. R. 1 P. C. 150; 3 Moo. P. C. C. 
N.S. 531; 16 E. R. 201, P. C. 

478. —— Delay in applying for dismissal 
of appeal—Leave to appeet unduly given by court 
below.|—-Under Code of Civil Procedure for Lower 
Canada the appealable value is £500 sterling, but 
an a We is also permitted in cases of less value if 
they be cases concerning titles to lands or tene- 
ments, annual rents, or other matters in which 
the rights in future of parties may be affected. 

An annual rent of $11.28c. had been sold for 
$456, payable in ten equal yearly instalments, & 
the land was hypothecated to secure the amount. 
In a suit to enforce payment of certain instalments, 
the Ct. of Queen’s Bench in Lower Canada granted 
leave to appeal to Her Majesty in Council :—Held: 
the case did not fall within the above description, 
& was not appealable. 

Where leave to appeal has been unduly given 
the proper course is to come before the Privy 
Council before any expense has been incurred, & to 
apply for the dismissal of the appeal. 

Such an applin. if delayed till the hearing will 
only be granted without costs, & if there be special 
circumstances in favour of granting special leave 
to appeal, an appln. for such leave will be enter- 
tained: but if it is granted fresh security for costs 
must be given.—SAUVAGEAU ¥. GAUTHIER (1874), 
L. ah 5 P. C. 494; 30 L. T. 510; 22 W. R. 667, 


P.C. 

479. ——— Appellant to pay respondent’s costs. 
—CANADIAN PaciFic Ry. v. Roy, [1902] A. 
220; 71L. J. P.C. 61; 86 L. T. 127; 50 W. BR. 
416; 18 T. L. R. 200, P. C. 


Annotations :—Mentd. McClelland v. Manchester Corpn. 
(1911), 76 J. P. 21; Quebec Ry. Light, Heat & Power 
Co. v. Vandry, (1920) A. C. 662. 





B. Appealable Value. 
(a) How determined. 


Appeals from particular dominions & colonies.]— 
See Sect. 8, post. 


Tramways Co. (1894), I L. R. 21 
Calc. 523.— IND. 


4191. Leave granted on terms— 
Appellant to pay * *s costa. }—— 
Where, though a matter of great - 
general & public importance was 
involved, ao was a private citizen 

e 


lh. 16 


involve 


Y not shown to be in an affluent position, 
CHAND | the Supreme Ct. granted appit. leave 
GHOSE | to appeal direct to the Privy Counoil 

on terms which precluded from 


la: any cos inst -» & 
fe him to pay te the extent of 
hepatica 4300 ros .8 costs eh rey tnoieh & 
to client.--BOYD vw. LBY, 
CALCUTTS N. Z. L. R. 671.— edue 
112 


484 


Sect. 4.—Special leave to appeal: Sub-sect. 2, B. (a).] 


480. General rule.|}—In estimating the appeal- 
able value, restricted by the Order in Council of the 
10th of April, 1838, for regulating appeals from the 
Supreme & Sudder Dewanny Cts. in the East 
Indies to Rs. 10,000, as the amount in dispute, 
regard should be had to the whole matter involved 
in the suit, & not to the value of a fractional part 
of the property sought to be recovered.—AMEENA 
KHATOOR (MUSSUMAT) v. RADHABENOD MISSER 
(1859), 12 Moo. P. C. C. 470; 7 Moo. Ind. App. 
261; 14K. BR. 990, P. C. 

481. -|}—(1) Her Majesty in Council is 
not precluded from entertaining a petn. to rescind 
leave to arpoe by the fact that leave to appeal 
was granted by a colonial ct. under the authority 
of a colonial statute; (2) in determining the 
question of the value of the matter in dispute, 
upon which the right of appeal depends, the correct 
course is to look at the judgment as it affects the 
interest of the party who is prejudiced by it, & 
who seeks to relieve himself from it by an ae a 
MACFARLANE v. LECI.AIRE (1862), 15 Moo. P. C. C. 
181; 8 Jur. N.S. 267; 10 W. R. 324; 15 E.R. 
462, P. C. 

Annotations :—As to (2) Apld. Allan v. Pratt (1888), 13 App. 

Cas. 780. Generally, Refd. Re Marois (1862), 15 Moo. 

P.Cc.C. 189; Théberge v. Laudry (1876), 25 W. R. 216. 


~ 482. Value of subject-matter in dispute — 





Original value.|—-The ct. will allow an appeal . 


where the amount in dispute was originally of 
sufficient value.-—PRANNATH Roy CHOWDRY v. 
SURNOMOYEE (RANEE) (1859), 7 Moo. Ind. App. 
553; 8 W.R. 69; 19 E.R. 416, P. C. 

e .]|—An estate, the subject of the suit, 
was charged with a -ixed annual quit rent of 
Rs. 64, which the Sudder Ct. decreed with a 
declaration of the right of pltf. to an enhanced 
rent of Rs. 822 13a :—Held: the value of the 
subject-matter in suit, in the circumstances, ought 
to be estimated as amounting to Rs. 10,000, & 
upon special petition, leave to appeal granted.— 
SREY MutTry SURNOMOYEE (RANEE) v. SUTTEES- 
CHUNDER Roy (MAHARAJAH) (1860), 13 Moo. 
P. C. C. 470; 8 Moo. Ind. App. 165; 15 E. R. 
176, P. C. 

484. Although value of suit reduced.]— 
The Judicial Committee of the Privy Council will 








DEPENDENCIES. 


grant leave to appeal from the Sudder Dewanny 
Adawlut of Calcutta, where the actual or market 
value of the property in dispute exceeds 10,000 
rupees, although the ct. below may have been 
unable to grant leave, owing to the suit having, 
without any intention to defraud the revenue laws, 
been valued at less than that sum.—MoHUN Lat 
SoOKUL v. BEBEE Doss (1861), 8 Moo. Ind. App. 
492; 19 E. R. 617; sub nom. Mowun LALL 
SOOKUL v. GOLUCK CHUNDER Dutt, 7 Jur. N. S, 
1217, P. C. 

485. ——.|—Special leave to appeal 
granted, notwithstanding that no appln. had been 
made for such leave to the ct. below: upon the 
allegation, that though the amount decreed was 
much under the appealable value, the original 
demand being necessarily limited by the juris- 
diction of the ct. in which the suit was originally 
instituted, yet the subject-matter at issue exceed 
in value the appealable amount.—MuTUSAWMY 
JAGAVERA YETTAPA NAIKER v. VENCATASWARA 
YETTIA (1865), L. R. 1 P.C. 13; 10 Moo. Ind. App. 
318; 35 L. J. P.C. 37; 19 BE. R. 991, P. C. 

486. Amount for which defendant successfully 
resists decree—Addition of mesne profits.|—The 
measure of value for determining a pltf.’s right of 
appeal is the amount for which deft. has success- 
fully resisted a decree. Mesne profits, if demanded 
by the plaint, must enter into the calculation of 
the appealable value.—MOHIDEEN HADJIAR v. 
oe [1893] A. C. 198; 62 L. J. P. C. 96, 


P. C. 

487. Addition of interest to judgment.]—In an 
action for non-performance of a contract a verdict 
was given for £600 currency, under £500 sterling, 
& the Ct. of Q. B. in Canada refused leave to appeal 
to England on the ground that the sum was under 
the appealable value. Upon special petn. to Her 
Majesty in Council for leave to appeal, such leave 
was granted, (1) because by the law of Canada 
interest ran with the judgment, which would 
bring the subject-matter within the appealable 
value; (2) because important questions of mer- 
cantile law were raised, & an action of a similar 
nature was still pending, the transaction being a 
continuing contract.— BOSWELL v. KILBORN (1859), 
12 Moo. P. C. C. 467: 14 E. R. 989, P. C. 


Annotation :—Generally, Mentd. Re Pentreguinea Fuel Co. 
(1862),4 De G. F. & J. 541. 





PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 


480 i. General rule.}—The incidenta] 
effect of a decree upon other property 
of the unsuccessful litigant not directly 
affected by’ the suit cannot be con- 
sidered in order to make up the appeal- 
able amount to entitle him to appeal 
to the Privy Counctl.—WaAKEFIELD v. 
ie (1869), 6 W. W. & A’B. 322.— 


480 ii. .--An executor applied 
for leave to appeal to the Privy Council, 
& contended that the matter in dispute 
was of the value of Rs. 10,000, as required 
by s. 596 of the Civil Procedure Code, 
as it invoived the right to the whole 
fund :—ZHield: the subject-matter of 
the dispute was only the income & 
was not of the requisite value.— 
HUSENBHOY AHMEDBHOY v. AHEMED- 
BHOY HABIBBHOY (1901), I. L. R. 26 
Bom. 319.-—IND. 


480 iii. -}~In an action against: 
deft. for his proportion of insurance, 
the whole insurance being for £900 :— 
Held: it gave the right of appeal to 

he Privy Council.— ROGERSON _ v. 
SEACKLIN (1859), 4 Nfld. L. R. 368.— 


483 i. Value of subject-matter in 
dispule.}—On an application for leave 








to appeal to the Privy Council :—Held : 

the ct. in considering the amount 

involved has to look at the judgment 

as it affects the interest of the parties 

who are prejudiced by it.—GuUNDAGAI 

MUNICIPAL DISTRICT v. NORTON (1894), 
S. W. L. R. 459.—AUS. 


483 ii. -}—-In determining the 
question of the value of the amount 
involved, upon which the right to 
appeal to the Privy Council depends 
the ct. will look at the judgment as it 
aficcts the parties, & where it appeared 
that defts. in obeying an injunction 
would be put to an expense of over 
£300 the were granted leave to 
aioedl CENTRE Stan MINING Co., 
LTD. v. KOSSLAND-KOOTENAY MINING 





483 iii. -}—In suit for partition 
of joint family property amount or 
value of subject-matter for purposes of 
sect. 110 Civil Procedure Code of 
1908 is value of share which appct. 
claims & not value of entire family 
property. Such value ought to be 
ascertained as at date ot High Ct. 
decree under appeal.—RaoJ] HuHIksas 
KONDKAR t. LAXIMIBAI (1919), I. L. KR. 
44 Bom. 104.—IND. 


{. ——— Amount of costs—Noft value of 
the estate. }--Leave to appeal to the Privy 





Council refused, the ct. looking to the 
amount of the costs in dispute, & not to 
the value of the estate.—MCGREGOR vt. 
alata (1889), 7 N. Z L. R. 538.— 


g. Addition of mesne profits.) 
—In a suit for possession of land & 
for mesne profits pltfs. applied for 
leave to appeal to H.M. in Council & 
swore that the mesne profits would 
amount to a sum exceeding Hs. 10,000 : 
—Held: pltfs. were entitled to take 
into account their claim for mesne 
profits with a view to asce ning 
whether the value of the matter in 
dispute reached the statutory amount 
of Rs. 10,000, & pitfs. were entitled to a 
certificate. —DALGLKISH v. DAMODAR 
NARAEN CHOWDHRY (1906), I. L. R. 
33 Calc. 1286.—IND. 











h. .}-Where amount of 
subject-matter of suit is less than 
Rs.10,000 but amount or value of 
subject-matterin dispute in appeal to 
H.M. in Council exceeded that sum 
owing to addition of claim for mesne 
profits for period between institution 
of suit & fil of petition for certificate 
of appeal :——Held: leave to appeal to 
H.M. in Council could not be ted. 
——SUBRAMANIA YYaR_ vw. ELLAM- 
Mee Tete) I. L. R. 39 Mad. 843. 

k. Appeal to Privy Council — 
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488. 
the princip 





176, P. C. 


Annotations :-—Refd. Doorga Doss Chowdry v. Ramanauth 
1860), 8 Moo. Ind. App. 262; 
pager cre ettapa Naiker v. Vencataswara Yoettia (1865), 
L.R.1P.O0 


Chowdry 


a 


489. 
value. 





nauth 





490. 


Cox, C. C. 267, P. C. 


Annotations :—-Mentd. Edwards v. Midland Ry. (1881), 45 

Abrahams v. Deakin, [1891] 1 Q. B. 516; 
Ashton v. Spiers & Pond (1893), 9 T. L. R. 606; Dyer v. 
1895), 64 L. J. Q. B. 448; Cornford v. Carlton 
Hanson v. Waller, [1901] 1 
K. B. 390; Pratt v. British Medical Assocn., (1919) 1 


J. P. 374; 


Munday 


Bank, [1899] 1 Q. B. 392; 


491. 





262; 19 E.R. 530, P. C. 


Annotation :—Refd. G LG Ry. of Canada v. Braid (1863), 


1 Moo. P.C.C. N.S 


Appealable amount—IJnterest added to 
amount of verdict.}—The pltf. obtained 
a& verdict for £494 on Sept. 19th. On 
Nov. 5th the Court refused a rule nisi 
for a new trial. On that day_ the 
verdict with the interest allowed by 
8. 1 of 24 Vict. No. 8 did not amount 
to £500. On Nov. 19th the deft. filed 
& petition for leave to appeal to the 
Privy Council. On that day _the 
verdict with the interest added 
amounted to over £500. On Nov. 23rd 
the pltf. signed judgment for £494 
only :—Held: deft. was entitled to 
leave to appeal to the Privy Council, 
as the amount involved was the amount 
of the verdict, together with interest to 
which pltf. was entitled at the time of 
Signing Judgment.—GRAHAM v. PROUD- 
roor (1894), 15 N. S. W. L. R. 452; 
11 N.S. W. W. N. 91.—AUS. 


1, ———.}—STANTON v. HOME INSUR- 
ANCE Co. (1879), 2 L. N. 314.—CAN. 


m. .-}-—Interest cannot be added 
to the sum demanded to raise it to the 
amount necessary to give a right of 
appeal. — DUFRESNE v. GUEVREMONT 
(1896), 26 S. C. R. 216.—CAN. 

n. ——-,}— Pitf. claimed principal 
& interest which amounted to more 
than Rs. 10,000. He obtained in ct. of 
first instance decree for less than 
Rs. 10,000 with interest, defts. appealed 
to High Ct. & pitfs. suit was dismissed. 
Pitt. applied for leave to appeal to 
H.M. in Council :—Held: pltf. could 
not bring his appeal above statutory 
limit by adding to amount decreed to 
him by ct. of first instance interest at 
rate given by that ct.—Ram KUMAR 0 
MUHAMMAD YAKUB (1920), I. L. R. 
42 All. 445.—IND. 

Oo. -——— Further addition of coats.) 
—An Order in Council allowed an 








-I—By a decree of the Sudder Ct. 

gum decreed was under Rs. 10,000; 
but the ct. also decreed interest :—Held: in 
calculating the appealable value interest was to be 
added to the principal.—SUTTEESCHUNDER Roy 
(MAHARAJAH) v. GUNESCHUNDER (1860), 18 Moo. 
P. C. C. 469; 8 Moo. Ind. App. 164; 15 E. R. 


-]—Mode of estimating the appealable 
Interest given by decree to be added to 
the principal.— GOOROOPERSAD KHOOND v. JUG- 
GUTCHUNDER (1860), 13 Moo. P. C. C. 472 ; 8 Moo. 


Ind. App. 166; 15 E.R. 177, P. C. 

Annotations :—-Consd. Bank of New South Wales v. Owston 
1879), 4 App. Cas. 270. Refd. Doorga Doss Chowdry v. 

howdry (1860), 8 Moo. Ind. App. 262. 


-|— When interest on the amount of a 
verdict is given & included in the judgment, such 
interest must be taken into account in considering 
whether the amount at issue reaches the limit 
allowed for an appeal. BANK OF NEw SOUTH 
WaLes v. OwsTON (1879), 4 App. Cas. 270; 48 
L. J. P. C. 25; 40 L. T. 500; 43 J. P. 476; 14 


Further addition of costs.|—Costs of 
suit cannot be added to the principal sum & 
interest, in calculating the appealable value of 
Rs. 10,000, the amount restricted by the Order in 
Oouncil of Apr. 10, 1838.—DoorGca Doss CHowpDRY 
v. RAMANAUTH CHOWDRY (1860), 8 Moo. Ind. App. 


ee ee ree woe 


492. 





whether, 


Mutusawm 


494. 





aut 


——-.]—It is too late for the resp. 
at the hearing of the appeal to object to i 
competency, on the ground that the amount in 
dispute was below the appealable value. 
in estimating the 
Rs. 10,000, costs of suit can 
principal & interest decreed.—NILMADHUB Doss 
v. BISHUMBER Doss (1869), 13 Moo. Ind. App. 
85; 20 BR. R. 484, P. C. 

493. Amount recovered on verdict—Whether 
costs can be added to.|—By the Consolidated 
Statutes for Upper Canada, 22 Vict. c. 13, s. 57, 
it is enacted, that the judgment of the Court of 
Error & Appeal, thereby established, shall be final 
where the matter in controversy does not exceed 
$4,000. Qu.: if, in a case where the verdict of 
damages amounted to exactly that sum, the costs, 
which are the consequence of the verdict, can be 
added to the damages, so as to bring the case 
within the appealable value.—GREAT WESTERN 
Ry. Co. or CANADA v. BRarD (1863), 1 Moo. 
P. C. C. N. S. 101; 1 New Rep. 527; 8 L. T. 81; 
27 J. P. 596; 9 Jur. N. S. 339; 11 W. R. 444; 
15 KE. R. 640, P. C. 

Annotations :-—Mentd. Scott v. London Dock Co. (1864 

34 L. J. Ex : 


» AT 
Cc. B. N.S. 1843 


Qu. 
ayrcetae value, 
e added to the 


) 
Longmore v. G. W. Ry. (1865), 19 


. B. Ozech vr. General Steam Navigation Co. 
(1867), L. R. 3 CG P. 14; Hatficld (Owners) v. Glasgow 
(Owners), The Glasgow (1914), 84 L. J. P. 161; Montreal 
City v. Watt & Scott, [1922] 2 A. C. 555. 


.|—The proper ineasure of value for 
determining the right of appeal by a deft. is the 
amount recovered by pltf. in the action against 
which the appeal is brought. 


give leave to appeal on the { 
questions of law are involved when it appears that 


one of the parties is too poor to undertake the 
expense of appearing by counsel on the appeal.— 
ALLAN v. PRATT (1888), 13 App. Cas. 780; 57 


The ct. will not 
und that important 


L. J. P. ©. 104; 59 L. T. 674, B.C. 


a ene eee tanta 


appeal from the judgment of the 
Supreme Ct. ‘‘ in case such judgment 
shall involve directly or indirectly any 
claim respecting property in any 
civil right amounting to the value of 
£300 sterling (375 currency).”’ 

The sum to recover which action 
was brought was 340 currency, but 
adding interest from the date of writ 
until judgment, together with costs, 
increased the sum to over £300 sterling: 
—Held: leave to appeal pater ey 
Pork v. Picrou STEAMBOAT Co. (1866), 
2 Old. 176.—CAN. 

493 i. Amount recovered on verdict 
—Whether costs can be added to.}— 
In an action for trespass pltf. obtained 
a verdict of ls. The costs amounted 
to more than £500; deft. applied for 
leave to appeal to the Privy Council: 
—Held: leave to appeal to the Privy 
Council should be allowed.—RICKETSON 
v. BOURCHIER (1890), 16 V. L. R. 800. 


493 ii. -}—Costs cannot bo 
added to make up appealable amount. 
—BURNS vv. RickaRpsS (1869), 7 
N. S. ht. 609.—CAN. 

494 i. -I—Though pltf. claimed 
210.000 yet @ verdict only for id. :— 
Held: not sufficient amount in question 
to give defts. right to appeal.— Jonxs 
v. SYDNEY MUNIOIPAL COUNCIL (1880), 
1 N. 8. W. L. R. 815.—AUS. 














p.—— # Although afterwards re- 
duced by plaintif/.}—On a petition for 
for leave to appeal to the Privy 
Council, it appeared that the amount 
of the verdict was £514 5a. 4d. which, 
after the ju ent of the ct was 
delivered, plitf. reduced by #450 :— 
Held: ct. had jurisdiction to entertain 
the matter, as the amount in respect 
of which judgment had been delivered 


mere en i ne Te meee 





Annotation :—Refd. Maulcy v. Palache (1895), 73 L. T. 98. 
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nm 


was above £500.--MACKENZIE v. WIL- 
LIAMS (1872), 11 N.S. W. 8. C. I. 178, 
] t) 


Ss 
° e 








: .--In an appln. by 
deft. for leave to appval to the Privy 
Council, deft. demurred to_ pltf.'s 
declaration in which £2,000 damages 
were claimed. Ct. overruled he 
demurrer. It was against this Judg- 
ment deft. sought to appeal :—Held : 
pitf. might reduce the claim from 
£2,000 to £450.—DOWLING v. JONES 
(18k1), 2N. 8. W. L. R. 54.—-AUS. 

r.-—— An action for in- 
fringement of w patent wherein pltf. 
claimed $15,000 damages, which he 
consents in writing to reduce to $25 :-— 
Held: whatever the value of the 

atent, not a cause in which an appeal 
Hes as of right to the Privy Council.— 
CAME v. CONSOLIDATED CAR HEATING 
Co. (1901), 4 Q. P. R._ 256 ; 9. R. 
11 K. B. 114; (1903) A C. 609.—CAN. 

8. Whether amount indorsed on writ.) 
—lIn actions in respect of civil rights 
the teat of whether the appealable 
amount has been reached is not the 
amount endorsed open the writ.— 
TIPPING v. PERTH CORPN. (1900), 2 
W. A. L. R. ae t th Pri 

t. ——.]—In appeals to the vy 
Council the amount by which the 
right of appeal is to be determined Is 
that demanded, & not that recovered, 
if they are different.——CITIZENS LIGAT 
& Powser Co. v. PARENT (1897), 27 
8. C. R. 316.—CAN. 

a. Several interests may be added 
together—~To determine amount or 
apneal.}~—In a representative action 
CPP ee bined interests of the original 
pltf. & those who had subsequently 
elected to take advantage of the order 
as pitts. fell short of the requisite 
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Sect. 4.—Special leave to al: Sub-sect. 2, B. 
fo. 4 ve to appe ub-s (a) 


495. Claim & counter-claim — Counter-claim 
below appealable value—Two may be added together 
—To determine amount for appeal.|—-Where the 
claim on a counter-c is below the appealable 
amount, an appeal will nevertheless lie if the whole 

amount of the claim in the action exceeds that 
amount.—MANLEY v. PALACHE (1895), 73 L. T. 
98; 11 R. 566, P. O. 


(6) Where Subject-Matter under Appealable Vatue. 
496. Right of appeal—Permission of lower 
court must be first asked.]—The Judicial Oom- 
mittee will not entertain an appln. for special leave 
to appeal to Her Majesty in Council from a decree 
of the High Ct., where the subject-matter in suit 
is under the appealable value prescribed by 
sects. 39 & 40 of Bombay Charter of 1862, unless 
etitioner has applied to the High Ct. for such 
eave, & has been refused. - 

The value of the property in question in this 
particular litigation is clearly below the appealable 
value. The only reason, therefore, to make an 
exception in this case would be, if there were some 
general right affecting other holdings, the aggre- 
gate amount of which would be above the appeal- 
able value; that such general right was called in 
question & that the decision of this suit would 
affect litigation that might arise in other suits 
‘respecting other holdings similarly circumstanced 
(per Curn.).—GuNGOWA KomrE MALUPA v. ERAWA 
Komé Joaapa (1870), 18 Moo. Ind. App. 433; 
20 H. R. 612, P. C. 


amount but no order, finally excluding 
others, whose interests if they came in 








0 tae anes nero. 


as the dccree in 


Majesty in Council :—-Held: entitled, 
a each case involved 
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407. ——- ——.]-——-As a rule, in Indian cases 
under the appealable amount, before special leave 
is petitioned from His Majesty in Council, an 
appln. should be made to the High Ot. under 
sect. 600 of the Civil Procedure Code that the case 
is nevertheless a fit one for a —Morl CHAND 
v. GANGA PaRSsHAD SINGH, £a & Mort CHAND 
(1901), L. R. 29 Ind. App. 40, P. ©. 


498. —— -]—Upon petn. under Order 
45, r. 8, for leave to appeal from a decree 
of the High Ct., in the suit for the recovery of 
Ras. 4,605, rent, the High Ct. certified that as 
regards the subject-matter, & the nature of the 
questions involved the case fulfilled the require- 
ments of ss. 109 & 110 of the Code of Civil Pro- 
cedure & that the case was a fit one for appeal to 
the Privy Council :—Held: the gl ere could not 
be maintained since the value of the subject- 
matter was under Rs. 10,000, & there was nothing 
in the certificate to show that the discretion con- 
ferred on the High Ct. by s. 109 (c), was invoked or 
exercised.— RADHAKRISHNA AYYAR v. SWAMINATHA 
AYvar (1920), L. R. 48 Ind. App. 81, P. C. 

499. Consolidation of appeals—To bring sum 
over appealable amount.|—Two suits having been 
brought for sums due on the same account, each 
of which was under Rs. 50,000 :—Held: such suits 
could not be consolidated for the purpose of appeal, 
though the aggregate amount of both exceeded 
that amount.—Moorrt MonummMup UBDOOLLAH 
v. MOOTECHUND (BABOO) (1887), 1 Moo. Ind. App. 
363; 18 BE. R. 148, P. C. 


Annotation :-—Refd. Ko Khine v. Snadden (1868), 5 Moo. 
P.C.C. N.S. 67 





i eee neteepe: 


appeals for leave to ‘appeal. to His 
ajesty in Council & resps. to some of 








would bring the total bh»yond that | indirectly a question of title to property | the petitions objected that leave could 
amount, had been made, avft. eopled of the amount required.—ASHANULLA | not be granted in their appeals as the 
for leave to appeal to the Privy | v. KaARoONAMOYI CuowpHry, Rouimi | value of their subject-mattor was less 
Council :—Held : the true test of the | CHOWDHRANI v. KISHEN GOBIND Das | than lis. 10,000 :—Held: the claime 
right to appeal to the Privy Council | (1879), 4 C. L. R. 125.—IND. against the soveral alionees were based 
re 499 iv, ——— }—-A. & B. pur- | on really different causes of action 


terest but of deft.’s liability & there- 
fore the application should be granted. 
vt ada Ls Brvuog, [1917] N. 4 L. BR. 


© amount. not of pitf.'s beneficial | 
PART IX. saa | 


ay SUB-SECT. 2.— per one A. was 


499 1. Consolidation of appeals—To 


bring sum ore appealable amount.}— | ma 


Pltf. brought a case stated for the | #mount required :—Held: 
opinion of the full ct. & obtained 

judgment for £289 138. 9d., being 

rates due by deft. for 1897. Deft. | TaGgorms (1882), I. L 
moved for leave to appeal to the | IND. 


Privy Council from t judgment 
showing that pitfs. obtained a further 
sum of £289 13s. 9d. being the rates 
for 1898 :—Held: leave to appeal not 
ted.—- RANDWICK BOROUGH  ». 
DANGaR wi 8d8), 19 N. S. W. L. R. 
nae 9 e 8. e W. N. 417.—AUS. 
+ aT ane, -— A person in Nova 
Scotia may appeal to the Privy 
Council as of right but the matter in 


9Vv 





one of aix 


value: the 
able 


499 vi. 





chased the samo properties deriving 
title through differen 
value of the pore 
amount req : 
leases of the properties to different 
herefore obliged to 
ring two suits for the recovery of the | Civil 
properuce & the value of the subject- 
ter in each suit was less than the 


rties was over the 
B. granted two 


would lie to the Privy Counc 
JOOGULKISHORE v. JOTENDRO MOUUN 
. R. 8 Cale. 210.— 


499 v. ——.]— Leave to ap ue 
to Her cael in Council granted in 
suits directed 

together, although the amount involved 

in such suit was under the appealable 

aggregate amount in the 

six suits being more than the appeal- 
value.—BYJNATH 

(1885), I. L. R. 11 Calc. 740.—IND. 


against the several defts. & though the 

were allowed according to a well- 
established practice to be joined in 
the same suit, that tho fact that only 
one appellate decree was drawn up in 
all the appeals under rule 105 of tho 
Rules of Practice could not 
affect the requirements of sect. 110 of 
the Civil Procedure Code as to granting 
leave in each of the appeals; & that, 
consequently, in such of the appeals 
in which the value of the subjecct- 
matter was bclow [is.10,000, the High 
Ct. could not grant leave to appeal to 
His Majesty in Council.—VAITHILINGA 
MUDALIAR ¥. CHETTIAR, [1919] I. L. KR. 


499 viii. —-—.J—Where there 
were tio claims soparately not amount- 
ing to the requisite amount but together 
they were over the amount :—Hela:; 
The Privy Council granted special 
leave, the two appeals to be consoli- 
dated. — Hast ONDON HARBOUR 


persons. The 


an 34 gam 


be heard 





v. GRAHAM 


kA number of 


ry bee must amount to the value of 
8500 sterling or upwards, & this 
means that the whole amount in 
dispute is of that value. If parties 
are entitled to recover £100 sterling 
against each of five defts. the whole 
amount in dispute would be 8500 & 
this case would be pp peelable notwith- 
be liablo tore 00.—G sete ook nBe 

; UNNING ¥. LUSBY 
sale 68 D. L. R. 95.—OAN. 


ili, ———. ——-,}--Three different 
pitfa., olaiming through the same 
original title sued the same deft. in 
separate suits for possession, the suita 
were heard together, & pltfs. obtained 
@ decree, The aggregate value of the 


the requisite amount though the value 
of each suit was under it. Deft. 
applied for leave to appeal to Her 


suits were tried together; on Os hari 
tion for leave to appeal :—Held: the 
aggregate reached the required amount 
& leave to appeal should be granted.— 
DEONARAIN SINGH tv. GUNI SINGU 
(1907), I. L. R. 34 Calc. 400.—IND. 
499 vil. -}—Where pltfs. 
sued the nearest reversioners under 
Hindu Law on the death of the widow 
of the last male holder, to recover his 
ostate & joined various defts., who were 
in possession of scparate items oither as 
alionees from the widow, or as owners 
claiming by independont title &, on a 
decree being petit the o 
ct. in pitf.’s favour, defts. preferred 
separate appeals to the h Ot. 
which were posed of by one decree 
drawn up under rule 105 of the Civil 
Rules o ce, where several 
petitions were filed in the several 








BoaRD v. CALEDONIA LANDING, ETC., 
Co. & COLONIAL FISHERIES Co. (1006), 
238.0. 715; 160. T. R. 1064.—S. 


499 ix. —_—- ———-. |—-In an application 
for leave to appeal to Her ty in 
Council the value of the proporty was 
below the required amount but the suit 
in appeal was connected with another 
suit relating to the same property 
which was the subject of another 
similar application, & that the aggre- 
gate value of the two decrees was 
above the required amount :—Held: 
the application should be granted.— 

KuwaJA MUHAMMAD YUSUF (1896), 
I. L. R. 18 All. 196.—IND. 

b. ——- —— Other guits dependant 
on decision. ]—Where the appeal, though 
valyed at less than © acquired 
amount involved indirectly questions 
respecting property of the value 
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500. ———- ———- Hy consent of both parties.]— 
Special leave to a granted in a suit which had 
been consolida by consent of both parties. 


A party to a suit, having adopted a certain valua- 
tion, cannot in the same suit object to that valua- 
tion.— Kristo INDRO SAHA v. HUROMONEE Dassen 
(1873), L. R. 1 Ind. App. 84, P. O. 

501. Leave granted upon terms—Leave to 
respondent to question competency.|—-The amount 
recovered in an action in Lower Canada was under 
the sum of £500, sterling, the amount specified by 
34 Geo. 3, c. 6, s. 80, of Lower C » as the 
lowest limit of appeal to England. Upon a special 

tn. for leave to appeal :—Held: leave would 

e granted, subject to a petn. being presented by 
resp. upon the competency of the pod Sieh ag 
Marois (1862), 15 Moo. P. C. C. 189; 8 - N.S. 
268; 15 BH. R. 465; sub nom. MaRo!Is v. AULAIRE, 
Ex p. Manors, 10 W. R. 326, P. C. 


Annotations :-—Reld. Théberge v. Laudry (1876), 2 App. Cas. 
102; Cushing e. Dupuy (1880), 5 App. Cas. 409. 


502. Where no sum or value in controversy.]— 
By Revised Statutes of Ontario, c. 48, s. 1, no 
appeal shall lie to the King in Council unless 
the matter in controversy exceeds the sum or 
value of $4,000. 

Applt. brought an action against resp. for an 
injunction to restrain him from infringing certain 
trade marks of applt., & from passing off his goods 
as the goods of applt., & for damages. The Ct. 
of Appeal for Ontario gave judgment for applt. :— 
Held: no sum or value being in controversy, the 
appeal was not competent. 

he question whether an appeal from the Ct. of 
Appeal for Ontario to the King in Council is 
competent is one upon which the Ct. of Appeal 
itself must exercise its judgment; & where that 
ct. has avoided the expression of any opinion, no 
such appeal is permitted.—GILLETT (H. W.) & 
Co., Lrp. v. LUMSDEN, [1905] A. C. 601; 74 
2 a P. C. 155; 93 L. T. 314; 21 T. L. R. 698, 


503. Whether granted or refused—Limitation 
by Colonial Act—Special saving of rights & pre- 
rogatives of Crown.|—-CUVILLIER v. AYLWIN, No. 
445, ante. 

504. ——— Charges for alterations in Jersey 
Court House—Whether defrayable out of Crown 
Revenues.|—The Royal Ct. of Jersey have no power 
to order charges for alterations made in the Ct. 
House directed at their instance, to be defrayed 
out of the Crown Revenues of the Island. Leave 
given to appeal though the _ subject-matter 
of the suit was below £200, the sum required 
by the Order in Council of May 13, 1823, & the 
Spree refused by the Royal Ct.—A.-G. or JERSEY 
v. CAPELAIN (1842), 4 Moo. P. C. C. 87; 18 
KE. R. 214, P. C. 
mat Hasanal :—Refd. Belson v. Belson (1850), 7 Moo. P. O. C. 


505. ——— Decision of court confirming poor 
rate—Assessments of ratepayers below fixed 
amounts.]|—Leave to appeal from a decision of a 
ct. confirming a rate for the relief of the poor 
granted to ratepayers, the assessments on whom, 
separately & collectively, were less than the sum 





required inasmuch as the judgment of ' Limttation by Colonial Act—J nt 


the High Ct. would 
in other suits whic 
b on p ly the same grounds, ap 
of which precisely the & 

same questions would arise as had Held Act did 
arisen the suit sought to be ap- 
pealed :-—Held: Leave to appeal 

ted.— ANANDA OHANDRA BOSE tv. 


c. Whether granted or refused — | 


vern the decision given be 
pitf. intended to EB 
ie to the 


% 


dw. VII. c. 75, the amount gi an 
Privy Council 
000 instead of £500 as before :-— 


where judgment was given before it 
came into force.—-SEDGWICK v. MON- 


TREAL LiGHT HEAT 
(1909), 41 8. O. R. 639.—OAN. 
A, me aan, TOWNSEND ¥. NORTH- 
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fixed by the Orders of Council regulating appeals 
from the Island.—Re Turprsr eeay Paapo, 


201; 12 E. R. 456, P. O. 
Anaciation :—~Refd. Belson v. Belson (1850), 7 Moo. P. O. C. 


506. Question of importance spt 
Although the subject in dispute was under the 
appealable value prescribed by the Royal Instruc- 
tions, regulating appeals from Jamaica, yet the 
Judicial Committee from the fact of the public 
importance of the question at issue, allowed an 
Tee a oe v. BARRETT (1856), 9 Moo. P. O. C. 
5 





; 4W.R. 816; 14 E. R. 371, P. CO. 

07. Sum involved uncertain in 
value.]—In circumstances, showing that a question 
of importance & the sum involved uncertain in 
value, leave was given to appeal from the Supreme 
Ct. of Jamaica refusing such appeal, although the 
amount of the verdict was under £300, the appeal- 
able value limited by the Order in Council of 
Apr. 14, 1851.—Sr. Goren, JAMAICA (CHURCH- 
WARDENS) v. May (1858), 12 Moo. P. C. C. 282; 
14 E. R. 918, P. C. 

508. -]—Where a question of great 
public importance arose, special leave was granted, 
though the subject-matter in dispute was under 
Rs. 10,000.—-"SUMBHOOLALL GIRDHURLALLvV. SURAT 
(COLLECTOR) (1859), 8 Moo. Ind. App. 1; 8 W, R. 
505; 19 EB. R. 431, P. ©. 

509. ——- ——- Other suits dependent on 
decision.|—-BOsWELL v. KILBORN, No. 487, ante. 

510. ——— .}—Special leave to appeal 
given in a case involving a question of tenure 
service, although the subject-matter in dispute was 
below the appealable value; there being many 
other suits depending on the decision of the case.— 
JOYKISSEN MOOKERJEA v. East BURDWAN oe 
ore (1860), 8 Moo. Ind. App. 265; 19 I. R. 


9 e e 




















° —— ——.]—Special leave to appeal 
was granted, although the amount involved in the 
action was under the appealable value, Rs. 10,000, 
there being an important question of law raised, 
& eleven other actions brought involving the same 

uestion of law, & which had been directed by an 

rder of the Ct. below to be heard upon the same 
evidence & concluded by the same judgment.— 
Ko KHINE v. SNADDEN (1868), L. R. 2 P. C. 50; 
5 Moo. P. OC. O. N.S. 67; 37 L. J. P.C. 19; 16 
EK. R. 441, P. C. 

512. ——— —-—— Decision affecting other pro- 
perty.}—Guncowa KomMe MALUPA v. ERAWA 
Kome Joaapa, No. 496, ante. 

513. ———- ——— Decision affecting large class 
of persons.|—Re Tupper, No. 505, ante. 

614. -——_—-  —— -}——Special leave to 
appeal, the sum involved being below the appeal- 
able amount allowed, on the ground that the 
yagi involved the construction of a Colonial 

ct which affected the interests of a large class 
in the colony for which the Act was passed.— 
Brown v McLavuauan (1870), L. R. 8 P. OC. 458 ; 
7 Moo. P. 0. C. N.S. 306; 17 E. BR. 117, P. C. 

515. One party too poor to appear.) 
—ALLAN v. PRATT, No. 494, ante. 

















ERN CROWN BANK (1913), 24 O. W. R. 
ore Act came into force.}—~By | 516; 4 0. W. N. 1245; 10 D. L. R. 


was fixed 
6. -—— ———.}--Where the matter 


not govern a case | in controversy was not shown to 
exceed $4,000 (Privy Council ane 
Ss Q. 191 e ch. 54, 6. — 


Cc r) td td b 
& POWER Co. | Held: appeal did not lie as of right.— 
Re ONTARI 


NTARIO & MINNESOTA PoweER Oo. 
& Fort Franoes (1915), 34 O. L. BR. 
365.—OAN. 
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Sect. 4.—Special leave to appeal: Sub-sect. 2, B. (b) ; 
gub-sect. 3, A. & B. (a;.] 


cedure Code, there is no right of appeal to the 
Privy Council simply on the ground that a sub- 
stantial point of law is involved. The presence 
ot such a question does not give a right of appeal 
when the value is below Rs. 10,000. Under 
ss. 595 & 600, Civil Procedure Code, there is a right 
of appeal if the High Ct. certifies that the case 
is ‘ otherwise ’’ a fit one for epres’ The word 
‘‘ otherwise’ refers to special cases, such as 
where the point in dispute is not measurable by 
money, though it may be of great public or private 
importance. But in all such cases a special 
certificate to that effect must be B Sse by the 
High Ct.—BANARSI PARSHAD v. KaAsHI KRISHNA 
NARAIN (1900), L. R. 28 Ind. App. 113; sub nom. 
BANARSHI PARSHAD v. MEwWaA KUNWAR (MUSUM- 
MAT), 17 T. L. R. 128, P. C. 

517. Custody of children involved.|—By 
the Order in Council of Dec. 18, 1834, for regulating 
appeals from the Island of Malta, to the King in 
Council, an appeal is allowed only where the sum, 
or matter, at issue, involves, directly or indirectly, 
any civil rights amounting to, or of the value of 
£1,000. But leave to appeal was granted by the 
Judicial Committee, from the decrees of the cts. 
of the Island, which directed the children to be 
removed from the guardianship of their mother.— 
CAMILLERI v. FLERI (1845), 5 Moo. P. C. C. 161; 
“18 E. R. 452, P. C. 

——.]—Appeal allowed without pre- 
judice to any objection to be taken by the Royal 
Ct. of Jersey at the hearing, from a Provisional 
Order of that ct. directing the infant children of 
the parties to be left provisionally in the custody 
of the mother, pendin, a suit for a separation.— 
BELSON v. BELSON (1850), 7 Moo. P. C. C. 30; 
13 E. R. 790, P. C. 

Annotation :—Retd. Ie Bolson (1850), 7 Moo. P. C. C. 114. 


519. Counsel refused hearing.|—Leave to 
appeal granted from an order of the Governor & 
Council at Sierra Leone, refusing a new trial, 
although the amount of the matter at issue was 
under £400, the appealable value limited by the 
Charter of Justice; that ct. having refused to 
hear counsel in support of the rule on the merits 
of the case or the questions of law raised.— 
PATNELLI v. LIEDDLE (1852), 8 Moo. P. C. C. 41; 
14 EB. R. 17, P. C. 

Annotation :——Mentd. Rainy v. Sierra Loone JJ. (1853), 8 

Moo. P. C. C. 47. 

520. Action on bill of exchange—Liabllity 
of indorser.|—The doctrine of the liability of an 
agent indorsing a bill of exchange for his principal 
examined & explained. 

Special leave to 4 aa allowed, although the 
subject-matter of the appeal was under the 
appealable value stipulated by the Order in Council, 
dated Dec. 18, 1834.—CasTRIQUE v. BUTTIGIEG 
(1856), 10 Moo. P. C. C. 94; 27 L. T. O. S. 111; 
4 W. R. 445; 14 E. R. 427, P. C. 

Annotation :—Refd. Abroy v. Crux (1869), L. R. 5 C. P. 37. 


521. Validity of flat of insolvency.|—Appln. 
for special leave to appeal from an Order of the 
Supreme Ct. of Jamaica, refusing to quash a fiat, 
of insolvency, refused, as the validity of the fiat of 























DEPENDENCIES. 


insolvency was not an appealable grievance within 
the Order in Council, being below the appealable 
value, & no special circumstances. Re ABRAHAMS 
(1864), 2 Moo. P. C. C. N. S. 241; 15 E. R. 892, 


522. —— Decision turning on particular facts.) 
—On petn. for special leave to appeal, the subject- 
matter of the appeal being under the appealable 
value, & questions for decision turning on the 
particular facts :—Held the case was not one 
involving such special circumstances as to give 
leave to appeal.—SPEARMAN v. East INDIA Ry. 
Co. (1869), 20 L. T. 501, P. C. 

523. —— Construction & effect of particular 
contract.}—Appeal refused where the amount at 
issue was only #300, & related simply to the legal 
construction & effect of a particular contract, 
& where no general principle was involved, & no 
other cases were necessarily affected by the decision 
complained of.—JOHNSTON v. ST. ANDREW’S 
CHURCH, MONTREAL (MINISTER & ‘TRUSTEES) 
(1877), 3 App. Cas. 159; 26 W. R. 359; sub nom. 
St. ANDREW’S CHURCH, MONTREAL (MINISTER & 
TRUSTEES) v. JOHNSTON, 37 L. T. 556, P. C. 
Annotations :—Apld. Prince v. Gagnon (1882), 8 App. Cas. 

103. Refd. Vaitn v. Langlois (1879), 41 L. ‘f.662. Mentd. 

Cushing v. Dupuy (1880), 5 App. Cas. 409. 

524. Controversy closed by Amending Act 
of Colonial Legislature.|—The High Ct. of 
Australia having decided contrary to a decision 
of their Lordships, that a State had no power to 
impose income tax upon a salary paid by the 
Commonwealth to its officers or to a member of 
the Commonwealth Parliament resident in such 
State, the Commonwealth Parliament thereafter 
passed an Act expressly authorising the States to 
impose such taxation :—Held: petns. for special 
leave to appeal from the High Ct. decisions must 
be refused, the amount at stake being inconsider- 
able, & the controversy having been closed.—NEW 
South WaLes TAXATION Comrs. v. BAXTER, 
WEBB v. CroucH & FLINT, [1908] A. C. 2143; 77 
L. J.P. C. 67; 98 L. T. 221; 247. L. R. 249, P. C. 





SUB-SECT. 3.—CRIMINAL PROCEEDINGS. 
A. In General. 


525. Prerogative right to entertain appeal in 
respect of—Rescission of leave granted ex parte.]— 
Leave granted on an ex parte appln. to appeal 
from a criminal proceeding in Jersey; rescinded 
on Special Petition of the A.-G. of the Island. 
The ct. being of opinion that the original leave 
ought not to have been given. 

We are disposed to say that we ought not to 
have recommended Her Majesty to have allowed 
the appeal, but we are not disposed to say that 
we have not the power so to have done, as Her 
Majesty is the ‘head of Justice, & we are sitting 
here, not merely as a judicial body, but as Privy 
Councillors (PARKE, B.).—Re AmES (1841), 3 Moo. 
P. C. C. 409; 13 BE. R. 166, P. C. 

Annotations :—Consd. Esnouf v. A.-G. for Jersey (1883), 8 
App. Cas. 304. Refd. R. v. Bertrand (1867), L. R. 1. P. C. 
520. Mentd. Belson v. Belson (1850), 7 Moo. P. C. C. 30 ; 
Cremide v. Parker, The Aspasia (1857), 11 Moo. P. C. C. 79. 

526. From all dominioys.|—R. v. JoyvKis- 

SEN MOOKERJEE, No. 535, post. 








PART IX. satel SUB-SECT. 3. Council tho 


f. Bail by lower court pending appeal 
to Privy Council.}—An accu person 
obtained from the Privy Counoil ; H 
special leave to appeal, also applied to 


High Ct. 


order rel 


be released on bail; but the Privy 
ht that the latter appla. 
should be decided 
Upon appln. being made 
accordingly to that ct. :—Held: 
h Ct. had jurisdiction to make an 

easing accused on bail pending 


the decision of the Privy Council; & 
having regard to the circumstances in 
which an appeal in a criminal matter 
will be admitted by the Privy Council, 
accused ought to be released on bail.— 
R. vo. SUBRAHMANIA AYyaR (1900), 
I. L. R. 24 Mad. 161.—IND. 


by the Madras 
: the 
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527. Where no limitation on prerogative 
— Whether in cases of felony.]—Upon a petn., 
raying for leave to appeal from a conviction for 
elony :—Held: (1) there was no power reserved 
to the Crown by the Bombay Charter, to allow 
appeals in criminal cases, such appeal being con- 
fined to civil cases only. 

(2) The Charter having been granted by the 
Crown, by force of an Act of Parliament, must be 
construed with reference to the powers conferred 
by the Act, even though the prerogative of the 
Crown were limited by such construction: & the 
Supreme Ct. alone has full & absolute power to 
allow or deny permission to appeal in criminal 
cases.—R. v. EDULJEE BYRAMJEE (1846), 3 Moo. 
Ind. App. 468; 5 Moo. P. C. C. 276; 18 E. R. 
577; sub nim. PARSEE MURDER CasH, Ex p. 
EDULJEE BYRAMJEB, 11 Jur. 855, P. C. 

528. —— -]—R. v. BERTRAND, No. 402, 
ante. 

529. ——— -——— Charter giving Indian court 
full powers of appeal in criminal cases—Crown 
rights not reserved.|—-Under the Bombay Charter 
of Justice, the Supreme Ct. at Bombay is invested 
with full & absolute power to allow or deny an 
appeal in criminal cases, & no power is reserved to 
the Crown, by such Charter, to grant leave to 
appeal in such cases.—R. v. ALLOO PAROO (1847), 
3 Moo. Ind. App. 488; 5 Moo. P. C. C. 296; 18 
K. R. 586; sub nom. Ex p. ALOO PaRoo, 11 Jur. 
857, P. C. 

530. ert 
R., No. 401, ante. 

531. Cautious exercise of prerogative.|— 
We do not say that in no case whatever, even in an 
appeal from Jersey in a criminal matter would it 
be the duty of this Board to advise Her Majesty 
to grant an appeal; we do not say under what 
circumstances it might be advisable so to advise 
Her Majesty, but we do say that it should be done 
very cautiously, & after great consideration (per 
CurR.).—EsNour v. A.-G. FOR JERSEY (1883), 8 
SPP. Cas. 304; 52 L. J. P. C. 26; 48 L. T. 321, 








J—FALKLAND IsLANDS Co. v. 





532. Not a court of criminal appeal.]—The 
Judicial Committee of the Privy Council have no 
power to sit as a Ct. of Criminal Appeal. They 
can only interfere in a criminal case if what has 
been done in the ct. below is grossly contrary to 
the forms of justice, or violates fundamental 
principles. Where there is evidence to go to the 
Jury in a criminal case they will not express an 
opinion as to the propriety of the verdict, or of the 
summing-up of the judge who tried the case.— 
CLIFFORD v. KING-EMPEROR (1913), L. R. 40 Ind. 
App. 241; 83 L. J. P. C. 152, P. C. 
Annotations :—Consd. Arnold v. King-Emperor, 

A.C. 644. Refd. Ibrahim v. R., [1914] A. C. 599. 

533. ——- & stay execution of sentence.]— 
BALMUKAND v. KING-EMPEROR, No. 437, ante. 

534. -j—In criminal cases the Judicial 
Committee does not act as a Ct. of Criminal Appeal. 
It will only interfere with the finding of the ct. 
below in a criminal case where injustice of a. serious 
& substantial character has occurred, either by 
a disregard of the proper forms of legal process 
not merely of a technical character or by a viola- 
tion of principle such as amounts to a denial of 
justice. The mere admission of improper evidence 

not sufficient, neither is the mere fact that their 
Lordships would have taken a different view of 
the evidence admitted. Therefore in a case in 


[1914) 
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which evidence was admitted which was not 
essential to the result, which ht have been 
reached independently of.it, the Judicial Committee 
declined to interfere, it appearing that substantial 
justice had been done.—Datn Sinauw v. KING- 
EMPEROR (1917), L. R. 44 Ind. App. 187; 86 
L. J. P.C. 140; 116 L. T. 621; 33 T. L. R. 249 ; 
61 Sol. Jo. 351 ; 25 Cox, C. C. 705, P. C. 


Annotation :—Refd. Besant v. Advocate-General & Crown 
Prosecutor of Madras (1919), 85 T. L. R. 500. 


B. Reasons for Granting or Refusing Leave. 
(a) In General. 


535. Where detrimental to administration of 
criminal justice-—Though decision of court below 
unjust.|—On an appln. for leave to appeal from 
the sentences of the Sudder Nizamut Adawlut, 
the chief native criminal ct. of appeal in Benge 
the Judicial Committee, though of opinion that 
justice had not been done in the ct. below, declined 
to determine the question of the prerogative of 
the Crown to admit an appeal in a criminal matter, 
& to advise such admission, on the ground’ that 
such course might be detrimental to the general 
administration of criminal justice in Her Majesty’s 
colonial & foreign possessions.—R. v. JOYKISSEN 
MOOKERJEE (1862), 1 Moo. P. C. C. N. S. 2723; 9 
Moo. Ind. App. 168; 15 E. R. 704; sub nom. 
JOYKISSEN MOORKERJEE v. R., 9 Jur. N.S. 4; 
10 W. R. 832, P. CO. 


Annotations :—Corsd. Falkland Islands Co. v. R. (1863), 
1 Moo. P. CC. C. N.S. 299; Rt. v. Bertrand (1867), L. R. 1 
ti ig 520. Refd. Arnold v. King-Emperor, [1914] A. C. 


586. Questions of great importance—Under 
appealable value.]—Lcave to appeal from a sen- 
tence of the Supreme Ct. of Jamaica affirming the 
decision of local magistrates, against penalties in- 
flicted for the harbouring of apprenticed labourers, 
refused. The amount of the penalties being 
within the sum specified in the 47 & 48 Instructions 
of 1709, providing for appeals. : . 

The question is whether this is a case in which 
we ought to advise Her Majesty under the gencral 
jurisdiction to let in the appeal: it is true that an 
appeal has been allowed in some cases where a 

arty has been otherwise precluded from appealing 
but that has only been granted in cases of great 
importance (PARKE, B.).—Re HARVEY (1840), 3 
Moo. P. C. C. 148; 13 E.R. 64, P. C. 

537. —— Rights of Crown involved-—-Pro- 
ceedings more civil than criminal.|—IFaALKLAND 
IsLANDS Co. v. R., No. 401, ante. 

5388. ——.]—R. v. BERTRAND, No. 402, ante. 

539. Lapse of time—-No prim& facie case of 
miscarriage of justice.]-—In a criminal case in 
which more than three years had elapsed since the 
expiration of the sentence on the petitioner, & 
there was no primé facic case of a miscarriage of 
justice disclosed, the ct. refused leave to appeal. 
—BADGER v. A.-G. FOR Niw ZEALAND (1907), 97 
L. T. 621; 21 Cox, C. C. 549, P. O. 

540. Difference of opinion of judges—As to 
effect of evidence.|—It is impracticable to suppose 
that in such a case as this of disputed evidence, 
or where the question is as to the proper inference 
to be drawn from the evidence, this Board can 
judge better than those who have heard the wit- 
nesses themselves. The fact that there was a 
difference of opinion amongst the judges is not 
a ground on which, by itself, their rdships 
could act in a case like the present (per CUR.).— 
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588 i. Questions of great importance.]—Where the questions involved were not of at general or public Importance :-—~ 
eld ; there was no reason for granting special leave to appeal.—R. v. HOARE (1915), 49 Nv. 8. R. 257,-—-CAN. 


auV 


' Sect. 4.—Special 1 to appeal: Sub-sect. 8, B. 
& (b). Sect. 51 sa 


Tsarncumuz: v. A.-G. of Narar,' [1908] A. O. 
248; 77L.3.P.0.110; 98 L. T. 601, P. C. 


(6) Clear Departure from Rules of Justice. 

641. General rule.|—The rule of the Judicial 
Committee is not to grant leave to _appeal in 
criminal cases except where some clear departure 
from the requirements of justice is alleged to have 
taken a ES rg v. R. (1885), 10 App. Oas. 675 ; 
65 L. J. P. OC. 28; sub nom. R. v. Rret, 54 L. T. 
839; 16 Cox, O. O. 48, P. O. 
Annotations :—Retd. Ibrahim v. R., [1914] A. 0.599. Mentd. 

R. v. Crewe, Hz p. Sekgome, [1910] 2 K. B. 676. 

542. 
justice—Disregard of forms of legal process.]—In 
an appeal by a barrister & solr. against a verdict 
convicting him of perjury, & against a consequential 
order of ct. directing him to be struck off the roll 
of practitioners :—Held: the conviction having 
been obtained by directions of the quuge which 
were improper & grievously unjust to applt., could 
not be allowed to stand, & the consequential order 
must be reversed. : 

Her Majesty will not review criminal proceedings 
unless it be shown that by a disregard of the forms 
of pi ey process, or by some violation of the 
principles of natural justice, or otherwise, sub- 
stantial & grave injustice has been done.—Re 
oe ec 12 App. Cas. 459; 56 L. T. 615; 
s ue - 81 





; $T. L. R. 492; 16 Cox, C. C. 241, 


Annotations :—Apld. Clifford v. King-Emperor (1913), 83 
L. J. P. O. 152; Vaithinatha Pillai ». King-Emperor 
(1913), 29 T. L. R. 709. . 
(1914) A. ©. 644. Reld. Hx p. Deeming, (1892) A. C. 
‘422; Kopsv. R., Ex p. Kops fisoa) A. C. 650; vehing 
musi o. A.-G. of Natal, [1908] A. C. 248; Ibrahim v. R., 
[1914) A. O. 689; Lanier v. R., [1914] A. C. 221; Sayyapu- 
reddi Chinnayya Dhorav. -Emperor (1920), 37 T. L. R. 
162. Mentd. £2 p. Carow, [1897] 7% C. 719. 

543, Not violation of mere 
technical rules.]—In a criminal case leave will not 
be given to appeal to the Judicial Committee upon 
the ground of a violation of a technical rule of 
procedure, or for an error in the form of an indict- 
ment or information, but only in a case where 
there has been a departure from the principles of 
natural justice.—DiInIzuLu v. A.-G. OF ZULULAND 
Cres oo I. T. 740; 5T.L. R. 699; 16 Cox, 0. C. 

9 ° ® 

544, ——- -————- ——  -——..]—DaL SINGH v. 
KING-EMPEROR, No. 534, ante. 

-|—Her Majesty will not 

be advised to grant leave to appeal in criminal 

cases, where it is not even suggested or surmised 
that substantial & grave injustice has been done, 
either through a disregard of the forms of legal 
process, or by some violation of the principles of 

natural justice.—HLa p. DEEMING, [1892] A. C. 

422; sub nom. Re DEEMING, 8 T. L. R. 577, P. C. 

Annotations :—Refd. Kops v. R., Bx p. Kops, [1894] A. C. 
650; Ibrahim v. R., (1914] A. C, 598. 

546. ——— Plane te rule is accurately 
stated in In re Dillet, No. 542, ante, that, save in 
exceptional circumstances, such as a gross mis- 
carriage of justice or disregard of the forms of 
_ legal process, Her Majesty will not review or inter- 
fere with the course of criminal proceedings. - Ez p. 
OarEw, [1897] A. C. 719; sub nom. CAREW v, 
OROWN PROSECUTOR IN JAPAN, 66 L. J. P. C. 95; 


























Violation of principles of natural: 


DrrenDENCIES. 


q7L. 7.1; 18 T. L. BR. 512; 18 Cox, OC. O. 625, 


547, ——  ——_- ——.]—CLurrorD v. Krina- 
Emprror, No. 532, ante. 
“a ——.J—The Judicial Com- 


mittee of the Privy Council is not in the position 
of a ct. of Criminal Appeal, & does not advise the 
Crown to interfere in a criminal case unless there 
ani habe a violation we the gece gpa bd aigets 

e or a gross violation 0 e @ - 
eee cei wv. R. (1913), 30 T. L. BR. 


216, P. O. ae 

549.-——-  ——— |—The Judicial Com- 
mittee will not interfere with the course of c 
law unless there has been such an ement of 
the elementary rights of an accused as has placed 
him outside the pale of regular law or unless, 
within that pale, there has been so manifest & 
violation of the principles of natural justice that 
their Lordships are satisfied that both they them- 
selves &, in the absence of the irregularity com- 
plained of, the Iocal tribunal would have arrived 
at a result contr. to that which was come to.— 
ARNOLD v. Kinc-EmPeror, [1914] A. C. 644; 83 
L. J. P. ©. 299; 111 L. T. 324; 380T L. R. 462; 
24 Cox, C. C. 297, P. C. 

550. Misdirection of jury.|—Re Driiet, No. 
542, ante. 

551. ——— Whether sufficient ground by itself.] 
—In criminal cases an appeal to the Queen in 
Council is allowed in very special circumstances, 
but not in every case where it is shown there has 
been misdirection.—Ea2 p. Macrwa, [1893] A. O. 
346; 69 L. T. 734; 17 Cox, C. C. 702; sub nom. 
MacOrga v. QUEEN-Empress, 9 T. L. R. 463, 


P. C. 
Annotation :—Refd. Ibrahim-v. R., [1914] A. C. 599. 


552. Facts not amounting to.]—-Where a 
prisoner applied for special leave to appeal in a 
criminal matter on the ground that the judge 
misdirected the jury in commenting upon the 

risoner having refrained from giving evidence :— 

eld: such comment was according to law, & the 
New South Wales Criminal Law & Evidence 
Amendment Act did not preclude it.—Kops v. R., 
Ex p. Kops, [1894] A. C. 650; 64 L. J. P. C. 34; 
70 L. T. 890; 68 J. P. 668; 10 T. L. R. 525; 
6 R. 622, P. C. 

553, ——— ———.]—-GANGADHAR TILAK v. QUEEN- 
See (1897), L. R. 25 Ind. App. 1; 14 T.L. R. 

pas OC; 

554. ——.|—ARNOLD v. KING-EMPEROR, 
No. 549, ante. 

555. Lack or insufficiency of evidence.|/— 
Conviction of fraudulently appropriating the 
money of a bank set aside, it appearing that there 
was no evidence of the convicted director, who had 
overdrawn on a so-called trust account irregularly 
opened in his name, having misappropriated any 
one draft to his own‘use in fraud (within the 
meaning of the Act) of the bank’s right to have the 
money.—NELSON v. R., [1902] A. C. 250; 

L. J. P. C. 55; 86 L. T. 164; 20 Cox, O. C. 150, 


P. CO. 

556. ——- Not where sentence founded on 
verdict of jury—Evidence to support verdict— 
Absence of countervailing evidence.|——Special leave 
to appeal is not given in a criminal case*where the 
sentence was founded on the verdict of a jury, & 
there was evidence for the jury, & no special 
matter sufficient to countervail it.— Ez p. ALDRED, 
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1902] A. O. 81; 711.7. P.0.27; 86L. T. 163; 
0 Cox, O. C. 149, P. C. 
‘55 Vu ——.]— CLIFFORD v. KING- 
Emprror, No. 582, ante. 

558. Conviction not warranted by facts— 
Miscarriage of justice.|—The Seychelles Penal Code 
provides: “‘ Embezzlement, s. 216 (1): Whoever 
embezzles, squanders away, or destroys, or 
attempts to embezzle, squander away, or destroy, 
to the prejudice of the owner, possessor, or holder 
thereof, any goods, ae valuable‘security, bill, 
acquittance, or other document containing or 
creating an obligation or discharge which has 
been delivered to such person merely in pursuance 
of any lease or hiring, deposit, agency, pledge, 
loan (pré d usage) or for any work, with or without 
a promise of remuneration, with the condition 
that the same be returned or produced or be used 
or employed for a specific purpose, shall be punished 
with imprisonment & a fine not exceeding three 
thousand rupees.’”’ Applt. was convicted of an 
offence under the above section :—Held: the con- 
viction of applt. & the sentence upon him should 
be set aside upon the ground that the facts did 
not on any just or legal view warrant a conviction, 
& that justice had gravely & injuriously mis- 
carried.—-LANIER v. R., [1914] A. C. 221; 83 
L. J. P. C. 116; 110 L. T. 326; 80 T. L. R. 53; 
24 Cox, C. C. 53, P. C. 

Annan :—Consd. Arnold v. King-Kmperor, [1914] A. C. 





559. Improper admission of evidence—To grave 
prejudice of accused.]—-(1) The Judicial Committee 
allowed an appeal from a conviction for murder on 
the ground that a body of wholly inadmissible 
evidence had been admitted in the Indian Ct., & 
that when admitted it was used to the grave 
prejudice of the accused. : 

(2) The rule that the Crown neither pays nor 
receives costs unless the case is governed by some 
local statute or there are exceptional circumstances 
justifying a departure from the ordinary rule, 
applies to criminal as well as to civil cases.— 
-VAITHINATHA PILLAI v. KING-EMPEROR (1913), 
L. R. 40 Ind. App. 193; 29 T. L. R. 709, P. C. 
Annotation :— - 

Meta ma ad (1) Consd. Arnold v, King-Empcror, 

560. ——— Admission of voluntary confession 
of accused—Not violating principles of natural 
justice. —A subject of the Ameer of Afghanistan 
enlisted in an Indian regiment, & when stationed 
in China murdered one of the native officers. 
Shortly after the murder, while he was in the cus- 
tody of the guard, his commanding officer said to 
him, ‘ Why have you done such a senseless act ? ”’ 
& he replied, ‘‘ Some 3 or 4 days he has been abusin 
me, & without doubt I killed him.” At the tri 
this evidence was admitted, & he was convicted 
of murder :—Held: even if the statement was 
inadmissible in evidence, having regard to the other 
evidence & the circumstances of the case, there 
was no such violation of the principles of natural 
justice as would justify the board in interfering in 


ee ie 





491] 
the matter.—Ispranim v. R., [1914] A. 0: 5993; 83 
L. J. P.O. 1853; 111 L. T. 20; 380 T. L. R. 388; 


24 Cox, C. C. 174, P. C. 

Annotations :—-Mentd. R. v. Colpus & Boorman, R. v. White, 
(1917) 1 K. B. 874; R. v. Crowe & MMyerecough (1917), 
81J.P.2 R. v, Cook (1918), 34 T. R. 615; R. Ye. 


- P. 288; 
Voisin, {1918} 1 K. B. 531 


561. ——— Mere improper admission insuffi- 
cient.|;—DaL SINGH v. KiInc-Emprror, No. 584, ante. 

562. Improper exclusion of evidence.|—ARNOLD 
v. KING-EMPEROR, No. 549, ante. 

563. Not difference of opinion as to effect of 
evidence—In court below.|—-TsHINGUMUZI v. A.-G. 
OF NaTAL, No. 540, ante. 

564. New trial granted by court below—After 
conviction for murder.]—On a petition by the 
Attorney-General of New South Wales, for special 
leave to appeal from an order of the Supreme Ct. 
of that colony, it appeared that the resp. was 
charged, on a criminal information by the Attorney- 
General of the colony, with murder; that he 
pleaded not guilty, & was tried & found guilty by 
the jury. The Supreme Ct. afterwards, on an 
appln. by the resp., made an order that a venire de 
novo should issue, on the ground that the jury 
were allowed access to certain newspapers poneng 
their verdict. Their Lordships granted speci 
leave to erpeeh ay v. Murpoy (1868), L. R. 
2P.C.35; 5 Moo. P.0.C.N.8.47; 37L.J3.P. 0. 
21; 16 BE. R. 482, P. C.3; subsequent proceedings 
(1869), L. R. 2 P. C. 535, P. C. 


Srct. 5.—POWER TO ALLOW APPEALS DIRECT. 


565. To exclusion of intermediate colonial 
court—Whether judicial committee will entertain-— 
Antigua courts.|—Re MANNING’s ASSIGNEES, No. 


654, pe 

566. .|—By the Royal Instructions to the 
Governor of Prince Edward’s Island, an appeal is 
given to the Governor & Council, from the decision 
of the Supreme Ct., in all cases where the amount 
at issue is of the value of £300, & from the Council 
to Her Majesty, where the amount at issue is 
£500. An action having been commenced, & 
judgment obtained in the Supreme Ct., for £135, 
an appln. was made for leave to appeal from 
such judgment to Her Majesty in Council, not- 
withstanding its being below the appealable 
amount :—Held: there being an intermediate 
Ct. of Appeal in the island, no appeal could be 
received from the Supreme Ct.; but the ct., under 
the circumstances, advised the allowance of the 
appeal to the Governor & Council in the Island.— - 
Re CAMBRIDGE (1841), 3 Moo. P. C. C. 175; 13 
BK. R. 74, P. C. 

567. Judicial Committee Act, 1844, c. 69.]} 
—Appeal allowed, under above Act, direct from 
the Ct. of Assize of the Island of Jamaica, to Her 
Majesty in Council, without bringing a Writ of 
Error, in the Ct. of Errors, the intermediate Ct., 
in the Island. / 
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565 ii, —— —-—. —_,]}—-An appeal 
lies directly from the eae pags 
Ww. 


in Equity to the Pri Council 
DEAN pv. DAWEON (1888), 9 . 8. 


Tl. R. 27: 4 N. 8. W. Ww. N. 134.— 


AUs. 


bas no right to appeal from the decision 
of a primary ju direct to the Privy 
Council, but must first exhaust the 
appellate jurisdiction of the Full 

urt.—AUSTRALIAN SMELTING Co., 
Lrp. v. BrRiTisH BROKEN HILL PRO- 
PRIETARY Oo., Lp. (1898), 23 V. L. R. 
643.—AU8. 











565 iv, ——--—_——- —--—~, }}- Order made 
by* judge of Supreme Ct. sitting in 


chambers is a judgment of Supreme 
Ct. from which appeal will lie to 
Privy Council under the Constitution. 
—SAUNDERS v. BORTHISTLE (1904), 1 


Cc. L. RR. 379.—AUS, 
New Zealand 


§65 v. —— 
Courtsa.}—~Whore respondent was 4 
private citizen not, shown to be in 
atiiuent postion & the matter was one 
of t general & public importance ; 
— Held : ap ee de peng ace to 
appea: Aires e vy seaed 
Borp v. OEny: (1918) 37 N.Z% GL. R 
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Sect. 5.—Power to allow appeals direct. 
Sub-secte. 1 de 2, A. & B. Sect. 7.) 


Such appeal is not of course, but requires special 
oun be shown to warrant the appin.—Re 
alae (1844), 4 Moo. P. OC. C. 4538; 13 E. R. 

9 e 

568, —— Questions of law.]—Where 
there are questions of law, raised by the proceed- 
ings, in the inferior Cts. in the colonies, this Ct. 
will favour an application for leave to appeal, 
direct to the Queen in Council, under above Act, 
without resorting to the intermediate Ct. of Appeal 
in the Colony.—HARRISON v. Scott (1846), 5 
sai P. C. C. 357; 10 Jur. 443; 13 EH. R. 528, 
569. irate aaa 
—Appeal allowed, under above Act, direct to Her 
Majesty in Council, upon a bill of exceptions, to 
prevent the coer. & expense of bringing a writ of 
error returnable before the Governor & Council of 
the Island of Jamaica.—A.-G. OF JAMAICA v. 
MANDERSON (1848), 6 Moo. P. C. C. 239; 12 Jur. 
383; 13 E. R. 675, P. C. 

570. -]—Under above Act an appeal 
allowed direct from the Assize Ct., at Kingston, in 
Jamaica, to the Queen in Council, without an inter- 
mediate appeal to the Ct. of Error in the Island.— 
HITCHENS v. HOLLINGSWORTH (1852), 7 Moo. 
P. C. C, 228; 13 E. R. 868, P. C. 

571. ——~ Appeal to intermediate court per- 
missive.|—15 Vict. No. 10, gives an appeal to her 
Majesty in Council from every judgment of the 
Supreme Ct. of Victoria. 19 Vict. No. 18, gives 
one judge power to sit alone in the Supreme Ct. 
in’ Equity, & gives an appeal to the whole ct. in 
bkpcy., saving the appeal from the judgment of 
the full ct. to the Queen in Council :—Held: the 
judgment of the single judg; in equity was a 
judgment of the Supreme (t. from which an appeal 
would lie direct to Her Majesty, & the intermediate 
appeal was only permissive.—GARDEN GULLY 
UNITED QUARTZ MINING Co. v. MCLISTER (1875), 
1 App. Cas. 39; 33 L. T. 408; 24 W. R. 744, P. C. 


Annotation :-—Mentd. Re Alma Spinuing Co., Bottomley’s 
Caso (1880), 16 Ch. D. 681. 


Sect. 6: 














SEcT. 6.—HEARING OF APPEAL. 
SuB-sECT. 1.—IN GENERAL. 


Generally.|—See Courts, Vol. XVI., p. 150, 
No. 494 et seq. 

What evidence admissible.|—See Courts, Vol. 
XVI., p. 151, Nos. 502-513. 

Power of judicial committee—Generally.]|— See 
Courts, Vol. XVI., pp. 151-153, Nos. 514-535. 

—— To consider points not raised in court 
below.]—-See Courts, Vol. XVI., pp. 153-156, 
Nos. 536-570. 

To remit.|—-See Courts Vol. XVI., pp. 

156-158, Nos. 571-587. 





_ SUB-SECT. 2.——-PRINCIPLES UPON WHICH JUDICIAL 
COMMITTEE ACTS. 
A. In General. 
See, generally, Courts, Vol. XVI., pp. 158-160 
Nos. 588-614. re 
572. Broad principles of justice — Technical 
objections disregarded.]—The Judicial Committee, 
in appeals from the native cts. in India, will look 
to the broad principles of justice, & discourage 
mere technical objections, which do not affect the 


Prevention of delay & expense.] . 


DEPENDENCIES. 


merits of the case, & more pd pened will dis- 
countenance the introduction of objections that 
may have occurred in the course of litigation, but 
were not raised at the commencement of the suit.— 
RAMNAD (ZEMINDAR) v. YETTIAPOORAM (ZEMINDAR) 
(1859), 7 Moo. Ind. App. 441; 8 W. R. 9; 19 
E. R. 375, P. C. 

578. Abstract points of law not considered— 
Speculative opinions on hypothetical questions.|— 
A.-G. FOR ONTARIO v. HAMILTON STREET Ry. Co., 
No. 164, ante. ~ 

574. Where not arising in case.]—Special 
leave will not be granted to appeal from a judg- 
ment which is not impeached, merely with a view 
to have an abstract point of law, not arising in the 
case, decided by their Lordships. — R. v. Louw, 
Ex p. A.-G. FOR CaPE OF Goop Hops, [1904] A. C. 
412; 73 L. J. P. C. 65; 91 L. T. 2103; sub nom. 
A.-G. FOR CAPE OF Goop Hope v. Louw, 20 
T. L. R. 572, P. C. 

575. pee aaatooe ——.]—A.-G. 
FOR CANADA, No. 169, ante. 

576. Rights of persons not parties to litigation 
—Not dealt with.|—A.-G. FOR DOMINION OF 
CANADA v. A.-G. FOR PROVINCES OF ONTARIO, 
QuEBEC & Nova Scotia, A.-G. FOR PROVINCE 
OF ONTARIO v. A.-G. FOR DOMINION OF CANADA, 
A.-G. FOR PROVINCES OF QUEBEC & Nova Scotia 
v. A.-G. FOR DOMINION OF CANADA, No. 119, anie. 

577. Questions of valuation— Whether objec- 
tions to entertained—Valuation adopted by party 
objecting.|—-Kristo INDRO SAHA v. HUROMONEE 
DassEE, No. 500, ante. 

578. When item improperly included or 
excluded.|—-Judicial Committee will not interfere 
with any question of valuation unless it can be 
shown that some item*has been improperly in- 
cluded or excluded or that there is some funda- 
mental principle which renders valuation unsound. 
On mere question of value of admitted items their 
Lordships will not interfere, nor will they allow a 
party to contend that valuation has been arrived 
at on an erroneous principle unless he has raised 
that contention by his printed case.—CHARAN DAs 
AMIR KCKHAN, [1920] L. R. 47 Ind. App. 255, 





FOR ONTARIO v. A.-G. 





Cc. 

Appealable value.!|— See Sect. 4, sub-sect. 2, B., 
ante. 

579. Damages awarded by court below—Judicial 
committee will not interfere.|——-Where a new trial 
has been ordered on the ground that the damages 
awarded by a jury for personal injury & loss of 
business caused by an accident were excessive, the 
Judicial Committee will not interfere with the 
decision of the ct. below, who have knowledge of 
the local conditions affecting business.—WEST 
Inpia ELEcTRIC Co. v. Roberts, [1920] A. C. 
1025; 90L. J.P. C. 47; 124 L. T. 165, P. C. 

.|—See Courts, Vol. XVI., p. 162, No. 
650 v. ; 


580. Questions not raised in court below—Not 
considered.|—-A mandament of penal interdict 
ought not to be granted to restrain the execution 
or a sentence upon grounds that might have been 
brought forward at the hearing of the cause.— 
NIEUWERKERK v. REYNOLDS (1829), 1 Knapp, 151 ; 
12 E. R. 278, P. C. 

581. ——- ———.]—-FLInT v. WALKERS? No. 457, 
ante. 

582. .}—It is, their lordships think, 
the experience of every one familiar with causes 
tried before a jury, that no more inflexible rule 
has ever obtained in the cts. than that you shall 
not raise a question after a trial which has not 
been raised at the time, which question, if it had 
been raised, could have been answered by 
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evidence on the other side (yer Cur.).—VICTORIA 
CORPN. v. PATTERSON, VICTORIA CORPN. v. LANG, 
(1899] A. C. 615; 68 L. J. P. C. 128; 811. T. 
270, P. C. 

588. ——.J]—An appeal to the King in 
Council is an appeal, strictly so called, confined 
to the materials which were before the ct. below, 
& not a re-hearing.—PONNAMMA v. ARUMOGAM, 
[1905] A. CO. 383; 741. J. P. ©. 102; 92 L. T. 
740; 21 T. L. R. 524, P. C. 

.]—See, further, CouRTS, Vol. XVI., pp. 153- 
156, Nos. 536-570. 

584. Where no application made to court of 
colony—To deal with matter complained of.]—The 
Judicial Committee will not interfere with an act 
of the executive Government of a colony in a case 
in which no appln. has been made to the cts. of 
justice in the colony to interpose in the matter.— 
Ex p. MGOMInI (1906), 94 L. T. 558; 21 Cox, C. C. 
154; sub nom. Maomini, MZINELWA & WANDA 
(BY THEIR NEXT FRIEND MANGENA) v. NATAL 
(GOVERNOR) & A.-G., 22 T. L. R. 413; 70 J. P. Jo. 
172, P. C. 

585. Appeal not a re-hearing.|—PONNAMMA v. 
ARumoGAM, No. 583, ante. 

586. Free pardon granted since leave to appeal 
——Court will not enter into merits.]—Special leave 
to appeal from a conviction of a colonial ct. for a 
misdemeanor having been given, subject to the 
question of the jurisdiction of Her Majesty to 
admit such an appeal; & it appearing, at the 
opening of the appeal, that since such qualified 
leave had been granted the prisoner had obtained 
a free pardon & been discharged from prison, the 
Judical Committee declined to enter upon the 
merits of the case, or to pronounce an opinion upon 
the legal objections to the conviction, the prisoner 
having obtained the substantial benefit of a free 
pardon, & dismissed the appcal.—LEVIEN v. R. 
(1867), L. R. 1 P. C. 586; 4 Moo. P. C. C. N.S. 
rte 36 L. J. P. C. 62; 16 W. R. 159; 16 EF. KR. 


P. C. 
9 
Annotation :-—Refd. Kali Nath Roy v. King-Empe 1920), 

37 T. L. RR. 162. - me iid 


B. Where Questions of Fact involved. 


Generally.]|—See Courts, Vol. XVI., p. 160, 
Nos. 615 et seq. 

587. Credibility of witnesses——-Testimony im- 
properly discredited.]}—No appeal will lie from the 
judgment of a ct. below on the sole ground that it 
discredited the testimony of the witness improperly. 
—SANTACANA Y ALOY ¥v. ARDEVOL (1830), 1 
Knapp, 269; 12 E. R. 322, P. C. 

Annotation :—Consd. Canepa v. Larios (1834), 2 Knapp, 276. 

588. Rule in Indian cases.]|—In questions 
of disputed facts, the rule of the Judicial Com- 
mittee is, that the ordinary legal & reasonable 
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589 iii. 
leave to 





PART IX. SECT. 7. | 


689i. Appeal from _ interlocutory 
order.}—A motion by deft. for leave 
to appeal to Privy Council :—Held: 
If decree had been final, leave to 
appeal would have been granted but 
be only interlocutory motion dis- 
missed.—UNITED HAND-IN-HAND & 
Band oF Hope Co. (REGD.) v. 
NATIONAL BANK OF AUSTRALASIA 
(1880), 6 V. L. R. 60, 198.——-A US. 

589 ii. .}—A matter having been 
decided on an interlocutory applica- 
tion, which appeared to be the whole 
matter in dispute between the partics, 
though other issues were raised by the 
pleadings, the ct. granted leave to 
appeal to the Privy Council from the 

terlocutory order.—-ZOBEL v. CROU 


in : : 
DACE (1897), 18 N. 8S. W. L. R. 412: 
14 N. g W. W. N. 100.—AUS. 


locutory order, 





589 iv. 





Ct. :—Held 


4 All. 238.--—IND. 
589 v. 





~— oe 


owe oe 


.-}—On an application for 
to LM. 


rder of 

from an order of the High Ct. :—Held: 
such was in the nature of an inter- 
& was not one from 
which the High Ct. could grant leave 
to appeal to Her Majesty in Council.— 
PaLak DwHarRr Ral v. RADHA PERSAD 


° }—Defts. 
| lenve to appeal to Her 
Council from an order of the 


-}—Appct. applied for 
leave to appeal to His 
Council :-—ZHeld: the order not being 
@ final, but an interlocutory, order, 


493 


resumptions of facts must not be lost sight of in 
he trial of Indian cases, however untrustworthy 
much of the evidence submitted to the cts. below 
may commonly be; that due weight must be 
given to the evidence; & that evidence in a par- 
ticular case must not be rejected from a general 
distrust of native testimony, nor perjury widely 
imputed, without some grave grounds to support 
the imputation, as such a rejection would virtually 
submit the decision of the rights of others to the 
suspicion, & not to the deliberate judgment, of the 
judge. The entire history of a family must, 
therefore, not be thrown aside because the evi- 
dence of some of the witnesses is incredible or un- 
trustworthy. RAMAMANI AMMAL v. KULANTHAI 
NATCHEAR (1871), 14 Moo. Ind. App. 346; 20 
E. R. 816, P. C. 
.]|—See, further, Courts, Vol. XVI., p. 161, 
Nos. 627-634. 

Validity of instrument.]|—See Courts, Vol. XVI., 
pp. 160, 161, Nos. 624—626. 

Trial with jury.|—See Courts, Vol. XVI., pp. 
161-162, Nos. 635-640. 

Questions of boundaries.|—-Sce Courts, Vol. XVI., 
p. 162, Nos. 643-645. 

Where concurrent findings.|—See Courts, Vol. 
XVI., pp. 162-164, Nos. 650-679. 
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Sect. 7.—PRACTICE AND PROCEDURE—COSTS 


See, generally, CouRTs, Vol. XVI., pp. 184-171, 
Nos. 321-774. 

589. Appeal from interlocutory order.|—Semble : 
with respect to appeals from cts. practising 
according to the Civil Law, you may appeal from 
an interlocutory order, which may ultimately 
conclude the case.—CAMERON v. FRASER (1842), 
4 Moo. P.C.C. 1; 6 Jur. 113; 13 KH. R,200, P. C. 

590. Time for appeal—Slave Act, 1834 (c. 113).] 
—Applt. from a decree of condemnation pro- 
nounced in a Vice-Admlty. Ct. abroad against a 
vessel engaged in the slave trade, contrary to 
Slave Act, 1834 (c. 113), must, in compliance with 
sect. 29 of that Act, procure an inhibition to issue 
within twelve months after that decree, or he will 
be barred his appeal.—LOGAN v. BURSLEM (1842), 
4 Moo. P. C. C. 284; 7 Jur.1; 13 E. R. 312, P. C. 

591. Time for rescission of leave to appeal— 
Unduly given by court below—Effect of delay.|-— 
SAUVAGEAU v. GAUTHIER, No. 478, ante. 

592. Time for objection to appeal—-On applica- 
tion for leave to appeal—Or by petition to Crown 
before hearing.]|—PIsANI v. A.-G. FOR GIBRALTAR, 
No. 447, ante. 

593. Costs of appeal—-Upon remit to court 


| pelow.|—Under a remit to the ct. below, the 


oe ee ket 





Seemed 


no appeal lay to H.M. in Councell.— 
GANGAPPA REVANSHIDAPPA ¥. GAN- 
GAPPA MALLESHAPPA (1914), I. L. R. 
38 Bom. 421.—IND. 


589 vi. .}— Appeals in matters 
jnterlocutory in their nature should be 
allowed to be ptoferred to H.M. in 
Council only wher decision will put an 
end to litigation & finally decide rights 
of parties.—-SaJJD ALI KHAN v. IsHAaQ 
aN (1919), I. L. R. 42 All. 174,—~ 


in Council 





applicd for 
jesty in 
igh 


: such order not being 4 
** final decree ’? was not epresleur to 
Her Majesty in Council.— 

MAHTON v. GANESH (1882), 1 L. 


g. Costa of appeal—Effect of de- 
lay. }—~Where there was delay between 
decrees of High Ct. in 1909 & setti 
down appeals for hearing in 1918 
for which no reason appeared :— Held » 
& grave Beprosch on administration of 
justice. If a 


ppeals had succeeded 
the Privy Council] would have refused 
applts. costs. BANGA OHANDRA DAUR 


MADHIN 
R. 


ajesty in 
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Sect. 1.—Practice and procedure—Costs. Sect. 8: 
Sub-sect, 1.} 


Judicial Committee, in the circumstances, directed 
that the costs of the appeal should abide the 
ultimate result of the proceedings consequent 
ea the remit.—Jonzs v. MCKENzIB (1859), 
i Meco: P. 0.0.13; 7 W. R. 717; 15 E.R. 1, 


594, ——- Respondents in same interest severing 
defences—One set of costs allowed.]— Where resps. 
were in the same interest, but severed in their 
defences, only one set of costs was allowed.— 
WoomaTara DEBIA vy. UNNOPOORNA DASSEE 
(1872), 11 B. L. R. 158, P. C. 

595. —— Appeal dismissed for want of prosecu- 
tion—Costs not provided for in order of court below 
Power of court below to correct order.]—Where 
an appcal was dismissed for want of prosecution, 
but the order of the ct. below granting leave to 
appeal had made no provision as to the costs in 
case of such dismissal for want of prosecution :— 
Held: the ct. below had power, upon a proper 
appln., to correct such omission in the order 
giving leave to appeal.—MILsoN v. CARTER, 
1893] A. C. 688; 62 L. J. P. ©. 126; 69 L. T. 

85; 9T. L. R. 613; 1 R. 425, P. ©. 

596. Security for costs—Whether Crown must 
give — Attorney-General, Isle of Man.] — The 
A.-G. of the Isle of Man, as the chief law officer 
of the Crown in the Island, bringing an appeal to 
the Queen in Council, is not required to enter into 
& recognisance to answer costs of appeal.—A.-G. 
OF IsLE OF Man v. COWLEY (1859), 12 Moo. P. C. C. 
27; 14 BE. R. 821, P. ©. 

597. —-—- Appeal allowed notwithstanding delay 
in perfecting—Delay due to suspension & removal 
of colonial judges—Imperfect constitution of court.) 
——INGLIS v. DE BARNarD, No. 55, ante. 

598. Rule in cases between Crown & 
subject.J|—In cases between the Crown & a subject, 
the rule of the Judicial Committee in dealing with 
~ costs will in future be that the Crown neither pee 
hor receives costs, unless the case is governed by 
some local statute, or there are exceptional cir- 
cumstances justifying a departure from the 
ordinary rule.—JOHNSON v. R., [1904] A. C. 817; 
718 L. J.P. C.118; 91 L. T. 234; 53 W. R. 207; 
20 T. L. R. 697, P. C. 

Annotations :—Apld. Vaithinatha Pillai v. King-Emperor 

(1013), 29 T. L. R. 709. Refd. Tho Zamora, [1916 


: ; ] 
-77; Re Lettera Patent No. 139207, Re Carbonit 
Akt. {1923} 2 Ch. 604. Mentd. A.-G. v. Till (1909), 5 Tax 





599. ———  ———.] — VAITHINATHA PILLAI v. 
KING-HMPEROR, No. 559, ante. 

Costs in legal proceedings by & against Crown & 
Crown rue ea CONSTITUTIONAL LAW, Vol. 
AI., pp. 580-585, Nos. 341-378. 





Biswas v. Jasat KIsHoORB AGHARJYA 
py pile ge (1917) I. L. R. 44 Cale, 


1 \aeaes e 

h. Appeal dismissed for want 

precios — Costs not provided 

- for in order of court below.}—An order 
gra 


quire the 
securit 
the o 





& A’B. 141.—AU, 


is bound if the decree be executed to 
re eeona to enter ne 
or the due performance o to ppeal to ap 
er of the Privy Council on the ; 
appeal. KETTIE p. FY (FeaRCS OF fhe | trom ite’ decision to the Privy Counol 


“ DEPENDENCIES. 


600. Ball — Power to dispense with — Privy 
Council Rules, 1865, No. 15.)—Rule No. 16 of 
1865 may be dispensed with in a proper case. 

Their Lordships entertain no doubt of their 
power to dispense with the obligation put upon 
an applt, of giving bail for £200 under r. 15 of the 
P. C. Rules of 1865 for appeals in aa este 
& Maritime cases, in a proper case j— 
Hunter v. 8.8. eesqeen: (1891] A. OC. 628; 61 
L. J. P. C. 84; 66 L. T. 805; 7 Asp. M. L. C. 160, 

601. Admissibility of evidence—Not before court 
below.]—-Evidence of the owner’s claim not 
tendered in the ct. below, was received by the 
Judicial Committee on the hearing of the ¢ eee 
GUIMARAENS v. PRESTON (1842), 4 Moo. P. C. C. 
167; 6 Jur. 879; 13 E. R. 265, P. C. 

Annotation :—Mentd. Hocquard v. R., The Newport (1857), 

11 Moo. P. C. O. 156. 

602. .J—It was ordered in this case 
that certain documents not before the ct. below, 
should be received by the Registrar & produced 
at the hearing subject to objection as to admis- 
sibility.—A.-G. & RECEIVER-GENERAL FOR JERSEY 
v. LE Moranan, [1892] A. C. 402; 61 L. J. P.O. 
53; 66 L. T. 803, P. C. 

603. Appeal in form& pauperis — After leave in 
regular form granted in lower court.|—QUINLAN 
v. CHILD, QUINLAN v. QUINLAN, Ha p. QUINLAN, 
No. 436, ante. 

——-.]—_See Courts, Vol. XVI., pp. 170, 171, 
Nos. 755-774. 

Leave to appeal.|—See Sect. 4, ante; CouRTs, 
Vol. XVI., pp. 187-143, Nos. 352-421. 

Preparation & transmission of record.] — See 
io Vol. XVI., pp. 144, 145, Nos. 422- 
Petition of appeal.]—See Courts, Vol. XVI, 
p. 145, Nos. 437, 438. 

Cross-appeals.] -—— See Courts, Vol. XVI., pp. 
145, 146, Nos. 439-445. 

Consolidation of appeals.]—— See Courts, Vol. 
XVI., p. 146, Nos. 446, 447. 

Parties on appealj—See Courts, Vol. XVI., 
p. 146, Nos. 448-456. 

Time for appeal.]—See Courts, Vol. XVI., pp. 
146-148, Nos. 457-481.. 

Lodging cases.|—See Courts, Vol. XVI., pp. 
148, 149, Nos. 482-485. 

Interlocutory proceedings.|—See Courts, Vol. 
XVI., pp. 149, 150, Nos. 486-493. 

Hearing of appeal.]}—See Courts, Vol. XVI., 
pp. 150-164, Nos. 494-680. 

Judgment on appeal.]—See Courts, Vol. XVI., 
pp. 164-166, Nos. 681-698. 

Costs of appeal.J|—See Courts, Vol. XVI., pp. 
167-170, Nos. 699-754. 














Kong, L. R. 162.—HONG KONG. 


m. ——.] Where leave has been given 
a party by the ot. of A appeal 


subj beth one Sa ea pe Fe os 
secu or costa, ; : 
formed that condition, the jurisdiction 


was " 

appeal hoa the Aiea Deal ta ths l, ———.}—If resp. executes the judg- | of the ct. of Appeal over that appeal 
vy Council. Resp. dit not prose- | ment he must eve security to abide {| is gone, & it no ,power on the 

cute the appeal :—Held: applt. was | by the order of the Privy Council on ecane that the ap has not been 

entitled to an order harging the | the appeal should it be against him uly prosecuted either to disch 


perio order, & to his costs of the 
order & incurred in consequence 
thereof.——CLEAVE v. KING (1880), O. B. 
& FE. 61.—N.Z. 
k. Recut My for coste—Whether Crown 
Hetar give. }-— . oe being given 
ap araine @ decision o 
et. in favour of the Crown, the ct. | M 


unde to 
equivalent to 


& he must give this security even 

though he only takea mone 

whi has been paid on 

iu ent. Payment of costa amounta 
& partial execution, & the solr.’s 

repay them is 


the | required by the Privy Council Rul 
ITCHELL v. LEemmw (1910), 5 Hong 


the order made by it or to vary the 
tha 


out of ot. | order by disc t, pet of it 
ring of execution. Tho 
oot of the | orde a& sha Ae cote tne eles 


ractice is 
re: the ct. of App*al but by the terms of 
the Order in Council of the 16th of May, 
1871.—-LY8NAR v. DUNLOP, ETO. (1807), 
26 N. zZ L. R. 929.—N.Z. 


not 
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Sect. 8.—APPEALS FROM PARTICULAR 
DOMINIONS, ETC 


SUB-8ECT. 1.—AUSTRALIA. 


Special leave to appeal.]—-See Sect. 4, ante. 


to appeal—- From Supreme Court 
udicial Committee—Operation of Crown 
Lands Act, aces ra ah Act, sect. 8, aub-sect. 6, 
ecision of the Su 
case stated by the Land Court 
clusive ’’ & does not take away the right of Sppeal 
to the Queen in Council in such a case.—NEW 
Sourn Wass LANDS MINISTER v. HARRINGTON 
(1899), 68 L. J. P. C. 60; 80 L. T. 604, P. C. 
605. ——— ———_ Operation of Australian Judi- 
19038—Not retrospective.|—CoLONIAL 
SuGAR REFINING Co. v. IRVING, No. 442, ante. 


604. Ri 
direct to 


enacts that the 


clary Act, 


PART IX. SECT. SUB-SEOT. 1. 
604 i. Right 


Supreme Court fisce to udicial Com- 
mittee—Operalion of Crown lands Act, 
1889.] — ere the Supreme Ct. has 


ven a peolion under a. 8 (6) of Crown 
ands A 1889, there is an appeal 
to the ae Council, notwithstan 
the clause that rection which says 
that. its ‘* decision shall be conclusive.”’ 
Sh ee ee ee »12N.8.W.L. R. 
“ 8 N.S. W. W. N. 7.—AUS. 
On, case stated — 
Under Taxation 2 Act, 1884.}—An appeal 
lies as of right to the Judicial Committee 
of the Privy Council from a decision 
of the Supreme Ct. on a case stated 
under Taxation Act, 1884, where the 
amount Involved is of the value of 
£500.—WaLLAROO & MOONTA MINING 
& ae Co., LTD. v. TAXES COMR. 
(1014), 8 A L. R. 388.— AUS. 
Leave to appeal-—15 Vict. No. 
10. ” Sect. 33. k-A rue pie Poteet 
by a creditor by £288 to 
proof of debt of a eicatioe for Poe 587 
was on appeal to the full ct. discharged. 
On anapplication under 15 Vict. No. 10, 
s. 33, for leave to appeal to the Privy 
Counci] : — Held: the matter in issue 
was of sufficient amount within 
sect. 33 & leave to appcal granted.—Fe 
RUTLEDGE & Co., Re FLOWER SALTING 
Co.; Ex p. Rotrg & BaILey (1863), 
2W.&W: 51 aera 
judgment over- 


a plea in vequity does not con- 
clude the merits a case within the 
meaning of 15 Vict. No. 10, so as to 
entitle the unsuccessful party, to 
obtain leave ae bP eal to the Privy 
Soderpey —A.- RINCE OF WALES 
Pee 6 W. W. & A’B. 4.—AUS. 
—— ——.}—Petition for leave 
to v appeal to Privy Council :—Held: 
—if value of both realty & personalt 
together at time of testator’s dea 
exceeded £500 leave to appeal should 
be anted.—-BUCKLEY v. 
(1869), 
seas 











MILLAR 
8N. 8S. W. S.C. R. 123, 474.— 


-J— Where & CO. Was 

fined £10 :— Held: leave ‘to appeal 

to Privy Council granted on affidavit 

of co.'s eoceeear hat case pera ed 

Waren of value of £500.—BENDIGO 
ATERWORES Co. v. THUNDER (1870), 
eas (Law. ba 123.—AUS. 


—~ Leave to appeal 








ior "Privy Couns: will not be granted 
where there is a sum at issue not above 
£500 & nothing else involved.—GaRB- 


DINER v. MOCULLOCK (1876), 2 V. L. R. 


128.—AUS. 

t. ————,}—An award of over 
88,000 as- purchase-money of a store 
& stock-in-trade, was referred back 
to the erbitrators, so far as regarded 
the valuation of certain parte of the 





stock-in- . & the arbitrators then 
uced their former award to leas 
than £500 :—Held: the matter in 


issue was not the value of the stock- 


upreme Ct. on a 


shall be aca 


P.C. 





607. 


in-trade, but the difference between 
the two valuations of the arbitrators 
& leave to appeal to the ha hd Council 
refused.—Re ARMSTRONG CULLEY 
Saige 4V.L. R. 118, AUS. 


.] v. MARTIN 
(1886), 12 V. L. ae eae a* AUS. 


b. etition for leave 
to appeal to ib” Pace Council was 
presented :—Held : the. decision was 
a final order from which applts. could 
oe — Re ANGLO-AUSTRALIAN IN- 

TMENT FINANCE & LAND Co., LTD. 
(1893), 14 N. 8. W. Eq. 110. —AUS. 


Co. -+—-When in action to 
recover possession of land of greater 
value than £500. Deft. se up 
defence that he is ontitled to tenancy 
of land until money due him 
exceeding £500 in amount is paid, then 
though rent payable in respect of 
tenancy is less than £50 the real dispute 
between parties is 2 once of £500.— 
COMMERCIAL BAN AUSTRALIA, 
LTD. v. MCGASKILL (1897), 23 V. L. R. 
10, 343.—AUS., 


d. ——.J}—In an application 
for leave to appeal to ‘t © Privy 
Council against the decision of the 
full ct. oo a decree of nullity 
of marriag eld: ct. not eer 4 
satisfied that “there was in dispu 
civil right of value of more thin stn 
refused leave to a" peal.—CHARD v. 
HARRISON (1903), 3 PR N. 8. W. 26; 
19 ha 8S. W. W. N. 250.—AUS. 

13, 


Order in Council, Nov. 
1850. Several actiona arising out of 
same cause were brought by different 
arties against same defts. In one 
en dgment was obtained which would 
overn the re on motion for 
ohn to appeal to Privy Council :— 
judgment did not *‘ indirectly 3 
iavelve question respecting soul 
claimed in others within meaning of 
Order in Council of Nov. 13, 1850.— 
MORSE v. AUSTRALASIAN STEAM Navi- 
GATION Co. (1870), 9 N. 8 W. 8. C. R. 
f. Order in Council, June 9, 
1860.}—W. sued C. & Co. in the county 
ct. for £50. Defts. applied for leave 
to appeal to the Privy Council rea 
Order in Council, June 9, 1860 
it was stated in an affidavit oot ik 
support of the application that the 
decision involved claims or demands 
exceeding the appealable amount made 
since the judgment cou defts. by 
other persons in reapect of similar 
transactions :—-Zield: as the transac- 
tion in respect of. which h the Vduferent 
was given was one entirely erent 























from al] other ons, the judg- 
ment could not be d to mavorye 
directly or pacrort pend 

d or questio. atuin un the 


na 

meaning of the Order in Council, 
though it settled the law governing 
oer pak rapes of a similar cha- 


— WiLe CLARKE 
i 896), 21 V1 L. * 762.—AUS. 
60 — ———. ] — Two applications 


a 
5 a eS SS 
ne ee EE NR a 


606. ——- ——- O 
stitution Act, 1900—Taxation of Commonwealth 
officer by individual State.|—An officer of the 
Commonwealth of Australia, receiving his salary 
from the Commonwealth, is ‘taxable in res 
such salary by the Govt. of the State in w ch he 
resides & carries on his official duties. The 
of appeal to His Majesty in Council from 
judgment of the Supreme Ct. of a State in such 
case is not taken away by the Australian var cde ve 
tion Act.—WEBB v. OvuTRI™, [1907] A. 
76L. J. P. C0. 25; 95 L. T. 850 ; 23 T. L. R. 147, 


Annotation :—Refd. New South Wales Taxation 
v. Baxter, Webb v. Crouch & Flint, [1908] A. O. 214. 
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ration of Australian Con- 


ect not 
a 
O. 8 1; 


Comrs. 
In cases of insolvency.]—~ An 


appeal lies to the Judicial Committee from the 
Supreme Ct. in cases of insolvency.—WILLANS v. 


necessary for mig hia to a shiners to Privy 
sous under Council of 
9, 1860. one initial application 

make has first to satisfy ct. that judg- 
pepe to be appealed from is of value 
over £500. Ct. then grants oondi- 
tional order declaring amount & value 
of security to be entered into by applt. 
for prosccution of appeal & payment 
of costs, & directing whether judgment 
appealed from be parsed into execution 
or be suspended pending appeal. 

f appct. comply with this order 
within 3 months, a subsequent ap pice 
tion is necessary for final order ae 
have been complied with & appeal 
allowed to be made. Words ‘‘ Persons 
or Persons”? in Order in Council 
jade both applt. & resp. when 

ment app ealed sheen 2 noe entirely 
avour PP one pet so v. 
i oce (1899), 2 ~ 997.— 


-+-Where a judge on 
the ‘trial of an action referred to the 
ul certain questions before 
his judgment in the action, 
ct. gave a decision :—Held: 
not a final order within the meaning of 
Order in Council, June 
Mel aah at v. SHaw, [1905] iv. L. "R. 


ED CST 


delivering 





In discretion of Court.}— 
Tight of appeal to the Council 
depends on No. 6 of the Orders in 


Council, & is in the ceed i of the 
ct.—PARKRR v. erate. 1889), » 
N.S. W. L. R. 13; 


57.—AUS. 

1. Under Supreme Oourt Act, 
1890.] — On application for leave to 
appeal to Her er in Her Privy 
Council under seco 31 of Supreme 
Court Act, 1890, the ct. must be satisfied 
that the issue amounts £1,000 
sterling in value.—BROWN v. HIGGINS 
(1900), 25 V. L. R. 691.+~-AUS. 


m.-—— .]——-H. applied for 
tration of a trade mark. The ma ter 
eventually came before the full et. 
walticd: Ne@ugit leave to Apoel 

re suug eave appe 
to the Privy Council :—Held: the 
matter in issue amounting 
than the sum of 81,900 leave nted. 
—Re Maizo & MAIzENA TRADE MARKS, 
{1906] V. L. R. 246.—AUS. 

aa. Certificate sy leave from High 
Court — Operation of Australian Ju- 
dicia Cae 1903-——-Not retrospective 
—Pl obtained a ba rs for 2201 
dam. . Deft. appealed to the full 
ct. of N. 8. W., & on Aug. 20, 1903, that 
ct. discharged defts. rule. nist, On 
Aug. 25 in same year Judiciary 4c, 
1903 was passed, & on Oct. 6 

canted deft. special icevete to 

ap eal. Pitf. moved to rescind the 

er granting leave on the grounds 

that ‘nos ct. had no jurisdiction ae the 
judgment ap from was pro- 

nounced befure the passing of J ‘ 

ee :—Held: the motion for leave to 


rescin : 
ri Ferree (1903), 1 ©. L. 1. AUS, 








to more 
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Sect. 8.—Appeals from particular dominions, etc.: 
Sub-secta. 1 & 2.] 


AYERS (1877), 3 App. Cas. 183; 47L. J. P.O. 13; 


87 L. T. 782, P. C. 
Annotation :-—Mentd. Re Commercial Bank of South Aus- 


608. Leave to appeal—Certificate of leave from 
High Court—Australian Constitution Act, 1900 
(c. 12), s. 74.|—-The Commonwealth of Australia 
Constitution Act enacts by sect. 74 that no appeal 
shall be permitted to the King in Council from any 
decision of the High Ct. upon any question, how- 
soever arising, as to the limits inter se of the con- 
stitutional powers of the Commonwealth & those 
of any State or States, or as to the limits inter se 
of the constitutional powers of any two or more 
States, unless the High Ct. shall certify that the 

uestion is one which ought to be determined by 

is Majesty in Council :—Held: in the absence 
of a certificate from the High Ct. leave to appeal 
from a decision of that ct. could not be given.— 
A.-G. FOR New Sovutrn WAtLEs v. NEw SovutTu 
WALES (COLLECTOR OF Customs), [1909] A. C. 
345; 78L.J.P.C.114; 100L.T.578; 257. L. R. 


413, P. C. 

609. -]—A ct. constituted by 
the Commonwealth Parliament for the purposes 
defined by s. 51 (xxxv.) made, upon an appin. 
by a federation of builders’ labourers’ association 
in different States, an award against applts. as to 
wages & conditions of labour. The High Ct. 
discharged a rule nisi prohibiting further pro- 
ceedings upon the award, holding that there was 
an industrial dispute extending beyond the 
limits of any one State, & refused to grant a certifi- 
‘cate under above section :—Held: the decision 
of the High Ct. was one to which s. 74 applied, & 


ee 











eens eee rete 





Aa Nh a amen ok 


608 i. Leare to a —Certificate of 
leave from High C Australian Consti- 
tution Act, 1900, sect. 74. )—Constitution 
Act, sect. 74, provides no appeal shall 
be permitted to the King In Council 
from a decision of the Bigh Ct. upon 
any question as to the limits inter se 
of the constitutional powers of the 
Commonwealth & those of the States 
unless the High Ct. shall certify that 
the question is one which ought to be 
determined by the King in Council, 
& that the High Ct. may so certify 
if satisfied that for any special reason 
the certificate should be granted :— 
Held: a certificate under sect. 74 should 
not be granted in peeneot of the ques- 
tions decided by the High Ct.— 
AMALGAMATED SOCIETY OF ENGINEERS 
v. ADELAIDE cS Co., LID. (1921), 
29 C. L. R. 40 .—AUS. 

oO. —— Grounds for granting 
—Not same as those upon which jrudicial 
committee grants leave.|——The principles 
applicable to the appre | the Privy 

ouncil of leave to app from the 
High Ct. or from the Supreme Ct. | », 
are not applicable to the grauting of a 
certificate under Conatitution, s. 74.-— 
DEAKIN v. WEBB (1904), 1 CG L. R. 


§85.—AUS. ae 
a ences onfticting 
wdgment of High Court & 7 
jydgmne! on same question. } 
of the 
on the same question is not sufBcient 
roas granting a certificate for 
leave to appeal to the Privy Counoil.— 
BAXTER v. TAXATION COMRS. (1907), 
4 C. Le R. 1087.—AUS5S. 

.—- oo >. ] —The fact 
that a deoision of the Privy Council, 
on a question of law as to the limits 
inter se of the constitutional powers of 
the Commonwealth & the States, is 


onitary.. @ previous decision of the 
High La to which a certificate 





been asked & 


r— Time 
On a motion for 


having becn 
fourteen days 


objection t 
time :—Held : 











serve 


S. R. 
8.—AU 
made order o 





AT 


order of 


memes 





the Privy 


ee ee ee eee 


under sect. 74 of the Constitution has 
refused :—Held : 
to be of itself a sufficient reason for °C. 
granting a certificate as to another 
decision of the High Ct. following its 
previous decision.—F.LNntT v. 
(1907), 4 C. L. R. 1178.—AUS. d 
or application.) —~ 
cave to appeal to 
the Privy Council, notice of motion 
iven to resp. within 
ter judgment, but for a 
date outside the fourteen days. 
on the nd erate took preliminary 

at the motion was out of 
there was jurisdiction 
to hear the motion, & leave granted to 
appoal.—-SpENCER v. 
ae (1909), 11 W. A. L. R. 76.— 


8. -)—Petition for leave 
to appeal to Privy Council wax filed & 

within 14 days after judgment :— 
Held: apnlication was not out of time 
although not heard until after 14 days 
had_clapsed.— BEARD, WATSON, LTD. 
Dixon's Trust LTp 
le W. 47; 33N 


t. Practice—Order of Privy Council 
f court.}—EHz p. motion 
by deft that order of Privy Council 
may be made order of ct. :—Held: 
order to be drawn up making order of 
Privy Council an o 
Ga (1862), ] N, Ss. W. Ss. C. Rh. 23.— 


a. j—A 
Privy Counci] on appeal it is unneces- 
sary to apply to Supreme Ct. to make 
?rivy Council an order of this | circums 
ot,— URQUHART 0. MCPHERSON (1878), 
4 Vv. L. R. 290.—AUS. 


b. oer It i 
in an rath A wait to : 
uncil an order of Supreme 
Ot. BROUGH AM v. MELBOURNE 


DEPENDENCIES. 


in the absence of a certificate an appeal to His 
Majesty in Council was not competent.—JONEs v. 
COMMONWEALTH CouURT OF CONCILIATION & ARBI- 
TRATION, [1917] A. C. 528; 86 L. J P. C. 146; 
117 L. T. 225; 33 T. L. R. 358, P. C. 

610. ——.]—Upon a case stated by 
a judge of the High Ct. of Australia upon the 
hearing a summons under s. 21AA (1), of the 
Commonwealth Conciliation & Arbitration Act, 
1904-1918, the Full Bench of Australia held that 
the Parliament of the Commonwealth has power 
under s. 51 (xxxv.) of the Constitution to make 
laws binding upon the States with respect to 
conciliation & arbn. for the prevention & settle- 
ment of industrial disputes extending beyond the 
limits of one State, so as to bind a Minister of the 
Crown for a State acting under a statute of that 
State as an employer. Upon a petn. for special 
leave to appeal from the decision of the 
Bench, & from the final order of the judge based 
upon it, objection was taken that an appeal was 
not competent having regard to s. 74 of the Com- 
monwealth Constitution, in the absence of a 
certificate of the High Ct. under that section :— 
Held: special leave to appeal should not be 
granted.—MINISTER FOR TRADING CONCERNS FOR 
THE STATE OF WESTERN AUSTRALIA v. AMALGA- 
MATED SOCIETY OF ENGINEERS (AUSTRALIAN 
SEcTION), [1923] A. C. 170; 92 L. J. P. C. 60; 
128 L. T. 641, P. C. 








SUB-SECT. 2.—CANADA. 
Special leave to appeal.|—Sce Sect. 4, ante 
611. Competency ef appeal—-From Supreme 
Court—Under Supreme Court Act, 1875, sect. 47.] 


ee emameetead 





te ree ee 


——AUS. 


Costs — Taxation of under 
order of Privy Council.]}—PURVES vt. 
A.-G. (1862), 1 N.S.W. S.C. R. 23.— 


EBB AUS, 

ae When proceedings stayed— 
Pending appeal to Privy Council.)}— 
Pltf. asked leave to appeal to Privy 
Council :—Held: leave granted but 
refused stay of proceedings & deft. 
ordered to give sccurity for  per- 
formance of order of Privy Council 
in £19,000 & pitfs. to give security for 
£300 for costs.—BANK OF New SOUTH 
WALES v. TYSON & SANDEMAN (1871), 
11 N.S. W. S.C. R. 1 U 





not 








Resp. 


REGISTRAR OF 











e. -) ~— On motion 
for leave to appeal to Privy Council, 
ct. can only stay execution of judg- 
ment on appct. — 


securit 
NEWEY v. GARDEN GULLY Co. (1876), 
2V.L. R. 26.—AUS 
f -}—~ Where the 


full ct. has given judgment for a sum 
under £500, that ct. has no jurisdiction 
to stay proceedings on the judgment 
peas on application to the Privy 
ouncil for leave to appeal therefrom. — 
SINNAMON tv, NEW ZEALAND INSURANCE 
Co. (1898), 9 Q. L. J. 13, 24.—AUS. 


g: -_+~A stay of 
pvcoccings ending an appeal to the 

rivy Council can only be granted by 
the full ct. where the order appealed 
from expressly directs,the payment of 
money. To induce thé ct. to stay pro- 
ceedings the appellant must make out 
@ case of some doubt, or show at least 
& possibility of succeeding. Special 
tances must also be shown by 
affidavit to exist.—LIEBE v. MOLLOY 


PART IX. SECT. 8, SUB-SECT. 2. 
h. Leave to appeal—Right of joint 











(1916), 16 
Ss. W. W 


er el 








er of ct.—PURVES 


fter decision of 


8 unnecessary 
make an order of 


ANK-, | appellant to refuse to 


Part [X.—JupicraL CoMMITTEE OF THE Privy Councr. 


—Sect. 47 of the above Act refers only to the 
hypothetical establishment in the future of a ct. 
for hearing colonial appeals, not to any existing 
ct.; & in any case it leaves Her Majesty’s pre- 
rogative entirely untouched.—JOHNsSTON v. Sr. 
ANDREW'S CHURCH, MONTREAL (MINISTER & 
TRUSTEES) (1877), 8 App. Cas. 159; 26 W. R. 359 ; 
sub nom. St. ANDREW’S CHURCH, MONTREAL 
(MINISTER & TRUSTEES) v. JOHNSTON, 37 L. T. 
656, P. C. 

I — ° v. r) . e 
Annolatinnid. Prince v. Gagnon (1832) (8 App. Cas: 103: 

Refd. Valin v. Langlois (1879), 41 L. T. 662. 

612. ——— Under Canadian Controverted 
Elections Act, 1886.|—Whether the prerogative 
of the Crown has or has not been taken away by 
the general prohibition of appeals under the above 
Act, it ought not to be exercised in the case of an 
appeal from a decision of the Supreme Ct. of 
Canada upon an-velection petn., considering the 
narrow range of such cases, & the desirability of 
their being decided speedily & locally. —KENNEDY 
v. PURCELL (1888), 59 L. T. 279; 4T. L. KR. 664, 
P.C 


613. —— Under Railway Act, 1906, s. 56.] 
——An appeal from the order of the Railway Board 
lies to the Supreme Ct. under scct. 56, sub-sect. 2, 
of the Railway Act, 1906, after the leave prescribed 
by that sect. has been obtained, on any question of 
jurisdiction orlaw. Under sub-sect. 3 the Supreme 
Ct. is to determine by its judgment the questions 
submitted, & under sub-sect. 5, to certify its 
opinion to the Board, which is to make an order 
in accordance therewith, & that order by sub-sect. 9 
is declared to be final :—Held: the provisions of 
sect. 56 are not sufficient to take away the pare 
gative of the Crown to grant leave to appeal from 








the said judgment.—CaNaDIAN PaciFic Ky. v..- 


TORONTO CORPN. & GRAND TRUNK Ry. OF CANADA, 
[1911] A.C. 461; 81L.J.P.C.5; 104 L. T. 724; 
27 T. L. R. 448, P. C. 

614. ———_ ——— Under Colonial Courts of Ad- 
miralty Act, 1890, s. 6.]—Notwithstanding the 
provisions of the Canadian Supreme & Exchequer 
Courts Act, 1875, s 47, with respect to the finality 
of the judgments of the Supreme Ct., an appeal 


leave granted.}—Mum v. Muus (1870), 
15 L. CG. J. 79.—-CAN. 








°°. - ‘Divisional: “Court -— When 
ranted.}-—-The Divisional Ct. will not 
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lies as of right under sect. 6 of the above Act, 
from a judgment of the said ct. when pronounced 
in an appeal thereto from a decree of the Colonial 
Ct. of Admlty. constituted in pursuance of & 
exercising jurisdiction under the above Act.— 
RICHELIEU & ONTARIO NAVIGATION Co. v. CAPE 
BRETON (OWNERS), [1907] A.C. 112; 780 L. J. P.C. 
14; 95 L. T. 896; 23 T. L. R. 185, P. ©. 

615. ——— From Court of Queen’s Bench for 
Lower Canada—On issue of writ of caplas ad 
respondendum.|—The Ct. of Q. B. of Lower 
Canada has no power to grant leave to appeal 
from a judgment of that Ct. in respect of the issue 
of a writ of capias ad respondendum, unless such 
proceeding is distinct from & not incident to a suit. 
—GOLDRING v. BANQUE D’HoOcHELAGA (1880), 
5 App. Cas. 371; 49 L. J. P. C. 82. 

616. Code of Civil Procedure Art. 
1178.]—CARTER v. MOLSON, No. 461, ante. 

617. On petition of right.) — An 
appeal lies to her Majesty from a decision of the 
Ct. of Q. B. for Lower Canada upon a petition of 
right.— R. v. Demers, [1900] A. C. 103; 69 
L.J.P.C.5; 811. T. 795, P. C. 

618. ——— From Court of Appeal for Ontario 
—Must be determined by that court.) — GILLEerr 
(BK. W.) & Co., Lrp. v. LUMSDEN, No. 502, ante. 

619. ——— From Board of Railway Commis- 
sioners for Canada—Only on special leave.]—An 
appeal lies, by special leave, to His Majesty in 
Council, from an order of the Board of Railway 
Commrs. for Canada, but, having regard to the 
nature of the functions of that Board & the rights 
of appeal given by the Railway Act, leave should 
be granted cautiously & only under special cir- 
cumstances.—TORONTO Ry. Co. v. Toronto 
Ciry, [1920] A. C. 426; 89 L. J. P. C. 81; 122 
L. T. 635, P. C. 

620. ——— Under Canadian Act, 1877, c. 41— 
& Civil Procedure Code, Art. 1178.]—CusHING v. 
Dvurpvy, No. 91, ante. 

621. Under Canadian Criminal Code, s. 
1025 — Public nuisance.] — Applts., a street ry. 
co. in Toronto, incorporated by a statute which 
confirmed an agreement with the Toronto Corpn. 
whereby applts.’ cars were not to be overcrowded, 




















as ee ee ee ee ere 








nothing of public import that leave 
to appeal would probably be refused, 





. u its discretion allow an appeal to be | & this application should be refused.— 
fret rhe one cf seo Rese brought from that ct. to the Privy | WiokHaM v. GRAND TRUNK PacIFIo 
vacation granting leave to Appeal rye Council except in a matter of general | Ry. Co. (1912), 22 W. L. R. 65.—CAN. 
the Qucen in Council, & settling the LATA Ae eae ick ee Nee aren q. —-- -——.J]-— DOYLE v. Morrs, 
ee on week oe appeal ce 1894), 3 BC, I. 287.— CAN. Lrp. (1915), 49 N. S. R. 242.—CAN, 
granu » 18 lina canno e Trev ° See S’ ial sittings Se lea t 
or rescinded by the ct.—DoMVILLE v. Pp. Not question of public tm- - hae Oe et rene te 
Revvan (18703, % Han. 175.--GAN. orlance—Question of fact.}—Pltts. ob- | ¢ppeal.}—Ie ASSESSMENT AcT & HEINZ 





1, ——— Supreme Court of Canada 
—Jurisdiction.}——-The Supreme Ct. of 
Canada has no jurisdiction in respect 
to the granting or refusal of applica- 
tions for leave to appeal to the Judicial 
Committee of the Privy Council, & 
notice of such an pid aera ought not 
to be put upon the motion paper,— 
KELLY v, SULLIVAN, MOORE v. Con- 
NECTICUT MUTUAL INSURANCE Co., 
QUEEN INSURANCE Co. v, PARSONS 


by defts. 


is m. abel ——-]--NASMITH v. MAN- 
Bet 1), Cass. Dig. (1886 ed.) 403.— | 64". Freld 





_ 2. Constitution of court grant- 
ing leave.|—— Leave to appeal to the 
Privy Council trom a judgment of the 
Supreme Ct. of British Columbia ma 
be granted by any quorum of the full 
ct., although not constituted of the 
8ame judges as those who delivered the 
judgment proposed to be appealed 
from.—R. v. VICTORIA LUMBER & 
MANUFACTURING Co. (1897), 5 B.C. R, 
305.—CAN. 


J ——~-VOL. XVII. 


itfs. 


been an 
acciden ” 


mn fully 


ined a verdict & judgment in their 
favour at the trial of the action, & s 
successive appeals b 
Supreme Ct. of Alber 
Supreme Ct. of Canada were unani- 
mously dismissed. Defts., having paid 
into ct. the amount of the judgment, 
applicd to stay the 
ing an application for leave to appeal 
to the Pr. ye Council. 
or a stay of proceedi 
upon the judgment of the Supreme 
Ct. of Canada, made before the Judg- 
ment had been certified to the Alberta t 
Ct. was refused by a judge of the former 
: in view of that refusal, 
& the facts that three tribunals had, 
without dissent, found in favour of 
defts., hav 
o the Judicial Committee direct, elocted 
to appeal to the Supreme Ct. of Canada, 
from which they had no appeal as of 
right; & it did notappear that there had 
age of justice, through 
mistake or otherwise, but 
that every question in dispute had 
bee considered, 
involved merely a question of fact, 


ayment out pend- 


(1914), 20 B.C. R. 149.—CAN, 





7 Time for application.) — 
An appeal to the Queen in Council, 
under the order of Nov. 1852, from a 
aap iepart of this ct. attirming a decree 
n equity, may be applied for within 
fourteen days after the minutes of the 
decreo are settled, though more than 
fourteen days have clapsed since the 
judgment was pronounced.—BRook- 
FIELD v. ST. ANDREW'S & QUEBEC 
Ry. Co. (1860), 4 All. 496.—6 © 
. Stay of proceedinge.] — 
By an order of the Ct. of prose & 
Appeal, the M. Co. were ordered to 
remove a bridge constructed by them 
which impeded the navigation of the 
Desjar Canal, ainst which the 
co. appealed to the vy Council] :— 
Held: under the statute, the circum- 
stance of the co. having perfected the 
security required by orders was a 
sufficient answer to a motion for 
sequestration for non-compliance with 
the order requiring the removal of the 
bridge; & the co. having applied to 
this ct. for a stay of proceedings under 
KE 


defts. to the 
en banc & the | 


An application 
ngs 





a ht of appeal 


& the case 
& 
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Sect. 8.—Appeala from particular dominions, etc. : 
Sub-secia. 2 & 3.) ce 


were convicted under seot. 228 on an indictment for 
@ nuisance endangering the property & comfort 
of the pone A demurrer was overruled, & the 
conviction was affirmed by the Appellate Ct. 
on the ground that the code left untouched the 
right to proceed by indictment for a public nuisance 
& that the nuisance was a public one :—Held: 
on appeal to the Privy Council, the case was not 
* ‘ . one baba ae an a gee ka 
uw ay properly e the subject of appe 

to the King in Council as the wrong done was only 
a civil wrong, & as applts. were under no duty to 
the public generally, but only under a contractual 
obligation to the Corpn., the demurrer should 
have been allowed & an acquittal directed.— 
TORONTO Ry. v. R., [1917] A. C. 680; 86L. J. P.C. 
1956; 117 L. T. 679; 347. L. R.1, P.O. 

622. Leave to appeal—-When special leave 
granted—Where suitor elects to go to Supreme 
Court.])—CLERGUE v. MurRay, Ea p. CLERGUR, 


No. 451, ante. 

623. -]—Special leave to appeal 
from a decree of the Supreme Ct. of Canada will 
not be granted to a petitioner who has elected to 
appeal to that ct. & not to His Majesty direct, 
ess a question of law is raised of sufficient 
ortance to justify it.—CANADIAN PAcIFIc Ry. 

LAIN, [1904] A. C. 453; 73 L. J. P. O. 109, 
0. 

624. -|—Petn. for special leave 
to appeal from the Supreme Ct. of Canada dis- 
leeed where the petitioners were applts. to that 
ct. & no important question of law was raised.— 
EWInG (WILLIAM) Cy. v. DOMINION BANK, 
[1904] A. C. 806; 74L.5.9P.C. 21, P.C. 

625. ——.}— An action alleging acts of 
trespass upon a lane in the city of Toronto was 
brought in the Supreme Ct. of Ontario, & an appeal 
from the Appellate Div. reversing the Judgment 
of the trial judge was reversed by a majority of 
three judges to two on a question of dedication 
of the lane as a highway :—Held: as Canada had 
its own final ct., it was only in cases of a very 
exceptional kind that special leave to appeal from 
the Supreme Ct. of Canada should be given, & 
this case was not one for special leave.—BALDWIN 
v. O'BRIEN, [1919] W. N. 182, P. C. 











un 
im 
Vv. 
P 








Shee 





Le OLEATE 


the order, pen their appeal to the 
Privy Council, both motions were 
refused.—DUNDAS v. HAMILTON & 
MILTON Roav Co. (1872), 19 Gr. 455.— 











eon will 

a. —_— pohia? r irlay out of 
court on judge’s order-— to recover— e ju 
On reversal of judgment of supreme . Privy 
court.) 0. ©. 


J—Crrizens’ INSURANCE 
Parsons (1882), 82 C. P. 492.——OAN. 
udgment of the. Supreme Cl. of 
e Supreme 3 
rie made an order Mf this ot. will 
ppeal to the | 
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Council, upon 
pr OM ILLaN (1893), 3 B. Cc. R. 35.— 
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with costs an appeal from 

the aalarient of the Q. e Div. in 
favour of defts. with costs, & had 
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be rescinded.—_MOMASTER v. RADFORD 
(1894), 16 P. R. 20.—CAN. 


d. - ——. 

bers of the Supreme Ct. of Canada 
He nat Sones = agra ie 
stay procee pen an appea 
from th ment of the ct. to the 
Council.—Apams & 
BANK OF MONTREAL (1901), 31 8S. O. R. 
223.—CAN. 


6. -}—O 0 
Co. v. OTTAWA City (1906), Cout. 409. 
—OAN, 


. ——~,}—-An 
Privy Counoti by special 
n the scope of the 
; Council Appeals Act, 1914, s. 10, but 
the Supreme Ct. has an inherent power 
to stay proceecnes in it in such cases, 
which it will exercise upon security l 
being allowed.—MITOHELL v. FIDELITY | matter in a civil 
& CaSua.ty Co. or New YORK (1917), 

eae L. R. 643; 34 D. L. R. 


DEPENDENCIES. 


626. —— In criminal matter — Refusal 
of writ of certiorari by Supreme Court.}|——-Under the 

anada Temperance Act, 1888, a search warrant 
was issued & duly executed, & large quantities of 
intoxicating liquor found on the hotel & premises 
searched & a conviction of applt. subsequently 
obtained in regard thereto, with a consequent 
order for the destruction of the liquor :—Held : 
the Supreme Ct. having dismi applns. for 
writs of certiorari to remove into the said ct. the 
record of the said search warrant & destruction 
order, special leave to appeal therefrom must be 
refused. The decision was plainly right, having 
regard to sect. 10 of the Act under which the 
warrant was issued.—TOWNSEND v. Cox, [1907] 
A.C. 514; 76L. J. P.C. 98; 97 L. T. 620, P. C. 

—— ——.]—See, also, Sub-sect. 3, ante. 

627. —— Not on mere. construction 
of agreement.|—— ALBRIGHT v. HypDRo-ELECTRIC 
POWER COMMISSION OF ONTARIO, No. 454, ante. 


628. Amount below appealable value—cCode of 
Civil Procedure for Lower Canada.]|—SavuvaGEeau 
v. GAUTHIER, No. 478, ante. ’ 


629. Order in council directing reversal of 
judgment—Form & requisites of—To enable Court 
of Queen’s Bench of Lower Canada to act.]—An 
Order in Council, founded upon the report of the 
Judicial Committee on an appeal from the Ct. of 
Q. B. in Lower Canada, simply directed the re- 
versal of the judgment. Upon the Order being 
transmitted to Canada, the Ct. of Q. B. recorded 
it, but was of opinion that it was unable to act 
further, on the ground, that as a Ct. of Appeal, it 
had no jurisdiction to make of its own accord such 
an order on the Ct. below, as would give effect 
to the Order of Her Majesty in Council. Upon 
petn. by applts., the Judicial Committee varied 
the Order in Council by adding to the reversal of 
the judgment of the Ct. of Q. B., a further direction, 
that the judgment of the Superior Ct., the original 
Ct. from whence the appeal was brought, be also 
reversed, & the verdict given vacated, & that the 
cause be remitted back to the Superior Ct. with 
directions to that Ct. to award a venire facias de 
novo.—MONTREAL ASSURANCE Co. v. M‘'GILLIVRA 
ta 13 eth P. GC. O. 87; 9 W. R. 870; 2 


Annotation :—Refid. The Singapore & The Hebe (1866), 4 
Moo. I. C. C. N. 8. 271. 




















ce 


Canada requiring pltfs. to build a 
bridge :—Held: refusing an applica- 
tion to allow the security upon a 
roposed appeal to the Privy Council 
m the decision of the Ct. of Appeal, 
an appeal did not lie as of right under 
R. 8. O., 1897, c. 48, 8. 1. ANADIAN 
PaciFIc Ry. Co. v. TORONTO 
(1909), 19 O. L. R. 663.—-CAN. 


Judge in Cham- 


CITY 
BURNS tv. 


Judicial C mulhte Th pa eee 
ommittee. e ct. will no 
Trawa ELECTRI except in special circumstances it 


leave to appeal to the Pri Council, 
when the same question already 
under appeal in another proceeding, 
although not between the same 
parties.—R. v. LITTLE (1898), 6 B. C. Rn. 


eppest to the 
eave ae Boe 
vy 


k. In ecriminale cause — Objection 
taken— Application to present same 
action. }—TOWNSHEND 

owes (1907), 2 KE. L. R. 421.—— 


1. A from j of Ap- 
Ap Division— ing order of 
Railway & Municipal Board— 


9 
22.— 


R. 8. QO. 1887 6. 41, 8. 2 —— e 
the order of 4 judge of the Ct. of Order of Railway Com- 
A under sect. 5, allo the | m To build bridge.}—Where the 
security should not have sta the | sole question in two actions was as to 


Operation of railway on highway.}— 


| 
ap | 
a judgment of the Ct. of Appeal dis- 
{ 


in the action, & so much of 


the order as related to the stay should 


| the validity of an order of the railway 


— 


committee of the Privy Council of 


we 


Re Toronto Ry. Co. & ToRowro 
City (1915), 34 O. L. R. 465.—-CAN. 


Part [X.—Jupicra, Commrrrer or tHe Privy Counctt. 


| Sus-szor. 3.—INDIA. 

Special leave to appeal.|—See Sect. 4, ante. 

630. Leave to appeal—What courts may grant 
—Supreme Court of Madras.|The Supreme Ct. at 
Madras admitted an appeal to the King in Council 
after the expiration of six months from an original 
decree :—Held : the Ct. was not authorised by the 
Madras Charter of ts aoe creattlg the Supreme Ct., 
to grant leave to rae —Easr Inpia Co. v. 
SvEp ALLY (1827), Moo. Ind. App. 555; 19 
a R. 417, P. C. 

notations :—Mentd. Secreta at State for India v. 
onaba (1859), 18 Moo. P. C. Te We pperenand 

v. Azam Sakarlal Chhotamlal, “ibée) A. C. 212 

631. ——— High Court should state grounds for 

refusing.|—-The High Ct. in refusing a certificate 
for leave to appeal to His Majesty in Council 
should state the grounds for refusing it.—VENGA- 
NAT SWAROOPATHYIL VALIA NAMBIDI AVERGAL v. 
CHERAKUNNATH Dan eee Ex p. VENGANAT 
SWAROOPATHIL (1906), L. R. 33 Ind. App. 67, P. C. 

682. From what orders or judgments appeals 
entertained—Bengal, Bombay, & Madras Charters.] 
—The right of appeal given by the Charters of 
Bengal, Madras, & Bombay, is not confined to 
cases where a right or duty is finally decided, but 
includes interlocutory judgments, decrees, or 
decretal orders; such appeal does not, however, 
extend to the finding of a ury upon issues directed 
from the Equity side of the ct.; no motioa for a 
new trial having been made, nor exceptions taken 
to the Master’s report founded on the verdicts in 
such issues.—NATHOOBHOY RAMDASS v. MOOLJER 
. Mapownpass (1840), 8 Moo. P. C. C. 87; 2 Moo. 
Ind. App. 170; 18 E. R. 40, P. C. 

633. —— Order of Supreme Court of Madras 


—Dismissing Master.|—An order made by the. 


judges of the Supreme Ct. of Madras, dismissin 
the Master of that Ct. from his office, for allege 
official misconduct, in the taxation of a bill of 
costs, reversed upon appeal, bly the Judicial Com- 
mittee of the Privy Council. Such an order, 


A. Ne OA 


PART IX, SECT. 8, SUB-SECT. 3. 


630 1. Leave to appeal—tWhat courts | g, 
may grant—Chief Court of Lower 
Burma.}—-In a suit on a promissory 
note for R16,042 principal, & interest 
at 14 per cent. per mensem, & also for 
interest ‘‘ on the decree from the date n. 
of the institution of one suit until 


Privy Council.— 
SAHU v. 
B. L. R. 103.—IN 





realisation,’? the first ct. passed a 
decree for only R500 “‘ with Interest 
as prayed.” The chief ct. of Lower of the pro 


Burma ordered that: ‘‘the decree of 
the original cot. be altered to a decree 
for the full amount claimed,” & 
said nothing about interest. Pltfs, - 
resps., applied by petition to the chief 
ct. amend ita decree by adding a 
specific statement that ‘‘ interest as 
prayed for in the plaint ’’ was payable 
on the decretal amount, but the 
pe per was dismissed. Deft. 
pe to the Privy Couneil, & 
joes before the case came on for 
, reaps. petitioned ee 8 oe 

leave 
the decree of the chief ct. 


enter @ cross-a 

had “talled ta 

include interest after the institution 
of the suit. consent order in 
Council was made on Mar. 5, 1910, 
that pet sees. eet have oe on ithe 
ap on uestion 

mele their petition, & ae Lord- 
ships, dismissing the ap en 


while 
altered the decree of the chief ct. 


“High 


the decree of the 
becom 

SINGH “(1878), I 
IND. 


Final 





An 
High Ct. 


** decree ”’ 
such an order 





8. 15. 1—Semble ; *: orders made by the 
High Ct. under 24 & 25 Vict., c. 104, 
15, are subject _ appeal to the 


reer BINGE (1874), 13 


Order of High Court 
posseasion.}—When the sons of , in 
execution of the decree of M.M. in 
ener applied for posssesion of one- 
erty, ee opposed the 
appiteation on the ground that he was 
Writers under a decree of the 

%t. which had become final :— 

the decree of H.M. in Council 
must be executed, notwithstanding 
ita execution involved the disturbance 
of the posreasion obtained by U. under 


order—What amounts 
io — Civil Procedure Code, 1877.}-— 
wari Ppp on epee by the 


determining a 
tioned in Act X of 1887, 
fi within 
of that Act, sa. 595 :—Held: 
involved a claim or 
question relating to 
value of upwards 


499 


being made by the ct. at ite own instance, is not an 
appealable evance, within the Madras Charter 
of Justice of Dec. 1800. 

An appeal having been allowed by the ct. below, 
& retorted by Her Majesty to the Judicial Com- 
mittee for adjudication in the evant way, their 
Lordships, though of opinion th ere existed 
no charter right of appeal, thought it a ss case for 
the allowance of a special appeal; & having 
heard the case ener the merits, directed @ petn. 
for special leave hice to be presented to Her 
Majesty ; which, on being referred to them, they 
recommended the allowance thereof, & that the 
appeal be placed in the same plight & condition 
as that originally referred to them.—Re MINCHIN 
(1847), 6 Moo. P. O. O. 43; 4 Moo. Ind. App. 220; 


13 E. R. 599, P. O. 
Annotation :— Beta, promis v. Parker, The Aspasia (1857), 


11 Moo. P. OC. C 

634. Order of High Court of Calcutta dis- 
missing Moonsiff—Conclusive.|—An Order of the 
High Ct. at Calcutta, dismissing a Moonsiff ia 
corruption in the exercise of his functions as judge 
is final, & there is no jurisdiction in the Judic 
Committee to admit a special appeal therefrom.— 
Re Sree Mowun Guutuck (1870), 18 Moo. Ind. 
App. 343; 20 E. R. 580, P. C. 

635. Answer of full court to question of 
law submitted by divisional court—-Not framed as 
decree or interlocutory order—Objected to without 
cross-appeal.]—Where a Division Bench of a High 
Ct. refers a question of law for the consideration 
of the Full Bench, & the answer of the Full Bench 
is not framed as a decree or as an interlocutory 
order, & an appeal is brought to Her Majesty in 
Council, it is open to resp. without a cross-appeal 
to object to the correctness of the answer given by 
the Full Bench on the Seinen of law referred.— 
PHOOLBAS KOONWUR (MUSSUMAT) v. LALLA JOGE- 
SHUR Sanoy (1876), L. R. 3 Ind. App. 7, P. C. 

636. —— Final order— What amounts to— 
Civil Procedure Code, 1882.|—-Special leave granted 
to appeal from a decree directing deft. to account ; 


P.—-—- -——- ——- ——..] — An order 
in oa partnership suit for account 
refusing to allow pltfs. to have their 
accounts taken in a particular munner 
suggested by themselves, unless they 
would consent to give certain credits 
in their accounts to defts., is not a final 
decrce within the moaning of Civil 
Procedure Oode, ae. 594, hone: ia 
effect of such order hy: be to make 
it im possible for pltfs. to proceed further 
in tho case, & ora et the hie an 2 appeal 
from such an order the 
the Queen in Council does not ie aly 
Soa SABIT ALI ». CASSIRAO BABA SAHEB 
a (1882), 1 lL. R. 6 Bom. 260.— 


636 I. Civil Pro- 
cedure Code, 1882.]-—-No app peal lies as 
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oe comenapmenanantaiel s emanemeteeanael 


High Ct., which had | a matter ot Dt, nese Code of Civil 
e final. cars SINGH ». BHARAT Procedure (XIV 1882), s. 595, to 
L. R. 1 the Pri Council, foie the value of 


the subject-matter exceeds Ri 0,000, 
as the decree of the High Ct. fs not a 
final, but an interlocutory decree. 
such case @ certificate should firat be 
obtained that the case is a fit one for 


estion men- | appeal to H.M.in Council.—IsHvARGAR 
Te 244, is a HuDAGAR v. peAUDASAMA AMARBANG 
the meaning Cees . L. R. 8 Bom. 648.—IND. 


.}~—The 
Fie podbean “oft | the High Ct. in a first 


f ne 
As Be aac 7 i appeal waa as follows :—" This appeal 


rupees, & reversed the decisions of th ne must, in my opinion, be diamiseod Ww 
prayed in the petition without a piace lower ‘oti, that, notwithstanding the | costs & the judgment of the firat ct. 
a oroal being eatered.-CassiM Aumep | value of the subject-matter of the suit | affirmed: & 1 do not think it n 
Jkwa vw. NARAINAN CHETIry (1910), | in which the decree was made in the he 4 more than that we ag agree wi 
I. L. R. 87 Calc, Jalc. 623. —IND. ct. of first Instance was less than that judge’a reasons. Tho | wr Spot. 
amount, such order twas e appeolatie bed appited for Rabe to ap 
m. From what urders a H.M. in  Council.—~R uncil on the and tithe fequive: 


h Court under 24 & 25 Vict. 4 100 3 All. 633.—IND. 


SHUKUL v. Rup Kuan (asi), LC L. &. 


mente of Civil are Code, 8. 574, 
had not been complied with :—Held : 
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Sect. 'B.—Appeals Jrom particular dominions, etc.: 


Sub-sects. 3 & 4,] 


such decree being final within the meaning of the 
Civil Procedure Code.—RAHIMRHOY HIBIBHOY v. 
TURNER (1890), L. R. 18 Ind. App. 6, P. C. 

- Syed Mushar Husein v. Bodha Bibi 


Annotation :-—A 
(1894), ll T. e R. 106. 


637. ——- *—_——_ 
ee v. BODHA BIBI (1894), 1 








KISHEN v. JAUNPORE COLLECTOR (1900), 
T. L. R. 129, P. C. 
639. Not from order removing appellant 





picks MUZHAR 
T. L. R. 106, P. C. 


—  ———— S— +——,,] — Ral 


DEPENDENCIES. 


appeal to Her Majesty will not be allowed, as it 


would be indirectly an appeal from a conviction.— 


RADHA 


17 
GOON 


from roll of vakil ;—Indirect appeal from conviction.] | P. C. 


-——A conviction of forgery followed by sentence is 
sufficient without further inquiry to justify an 
order of ct. removing applt. from the roll of vakils 
& cancelling his certificate. He is not entitled to 
go behind the conviction for the purpose of showing 
hat he had committed no offence at law. 


the objection involved no substantial 
question of law, & the application for 
leave to appeal must therefore be 
rejected.—SUNDAR BIB! v. BISHESHAR 
NaTH (1886), I. L. R. 9 All. 83.—IND. 


6386 fil. J ; 
in ea suit to recover property sct up an 
adoption. The ct. of first instance 
held that the adoption was not proved, 
& dismissed the suit without trying 
the issuer framed with reference to 
other allegations in the pleadings. 
On appeal by plitf., the High Ct. passed 
a decree setting aside the decree of the 
et. of first instance, declaring the 
alleged adoption to be established, & 
remanding the sult for the trial of the 
remaining issues. Defts. sought to 
appea) to H.M. in Council against the 
decree of the High Ct. Defts. applica- 
tion was refused on the ground that 
that decree was not a final decree, & 
no appeal lay.—TIRUNARAYANA 0. 
GOPALABAMI (1889), I. L. RK. 13 Mad. 
349.—IND 


636 iv. ~}+—Where 
the High Ct. in appeal has confirmed 
the decree of the lower ct. & has taken 
substantially the same view of the 
facts, & where, upon the facts as found 
by both cts., no question of law arisos, 
leave to appeal to the Privy Council 
should be refused. The substantial 
question of law referred to in Code of 
Civil Procedure (Act XIV. of 1882), 
8. 596, need not directly arise out of 
the concurrent findings of fact, but it 
is enough if it is involved in those 
findings, & can, if the appesl is allowed. 














be raised in the course of the iment. 

_ SHRI VISHWAMBHAR ANDIT 

(1895), I. L. R. 20 Bom, 699.—IND. 
636 v. = -}+~There 











is no appeal) to H.M. in Council! against 
an order refusing the appointmont of a 
receiver ina suit. Such order does not 
rian decide any matter which is 
directly in issuc in the catuse in respect 
to the right of the parties, & is not 
“‘ final * within the meaning of cls. (a) 
& (b) of 8. 595 of Civil Procedure Code, 
s. 595, cls. (a) & (b), & Letters Patent, 
s. 39; nor is the matter a special case 
falling within the terms of Code, 8. 59, 
cl. (c), or Letters Patent, 8s. 40.— 














CHUNDI DutTr JHA vw. PUODMANUND 
SINGH BAHADUR (1895), I. L. R. 22 
Calc. 928.—IND. 

636 vi. .]—Where 


the cardinal point in a sult was, whether 
notice under Bengal Tenancy Act, 
8s. 167. to annul certain incumbrances 
was properly served or not, an order of 
the Hig . holding that the notice 
had been properly served & remanding 
the case to be tried out on the other 
issues, is a fina) decree & an appeal 
from the decree tu the Privy Council 
would lie.—- ANANDA GOPAL GOSSAIN 
vw. NAFAR CHANDRA PAL CHOoWpImy 


eee en een pee 
tees ne 8 a ene rs ee ee te 


An 


ee ee ne ret term 


(1908), I. L. R. 35 Calc. 618.—IND. 


q. Civil Procedure 
Code, 1908.)—An order of remand 
which determines only a part of the 
case & leaves other matters still to be 
determined is not a “final order,” 
witbin the moaning of Code of Civil 
Procedure, s. 109.—BalJ_ NaTH Dass 
v. SOHAN Bip (1909), I. L. R. 31 All. 
545.—IND. 


Po eee ———.] — Orders 
of the High Ct. reversing on appeal 
two decisions of the lower ct., 
remanding the casey for trial, either 
on the ground that the lower ct. was 
wrong in dismissing the enit for in- 
sufficiency of the pleadings, the 
other on the ground that the lower ct. 
was wrong in dismissing the suit on 
the plea of bar contained in old Civil 
Procedure Code, s. 43, are purely 
preliminary or interlocutory orders, 
which do not decide the respective 
rights of the parties, & are not final 
orders within the meaning of Civil 
Procedure Code, se. 10, so as to be 
capable of being appealed aguinst to 
the LPrivy Council.—VENKATARANGA 
low wv. NARASIMHA [ao (1913), 
I. L. I. 38 Mad. 509.—IND. 





ee 














8. e 
order sanctioning prosecution made in 
the course of disciplinary procecdings 
against an attorney under Letters 
Patent of 1865, cl. 10, is not governed 
by cl. 39 & therefore against such an 
order no leave to appeal to the Priv 
Council can be given. Letters Patent, 
cl. 39, empowers the High Ct. to 
declare the fitness of an appeal to the 
Privy Council in any matter, not 
being of criminal] jurisdiction, if it is 
a final Judgment, decree, or order of 
the ct., made by an appeal or in the 
exercise of original jurisdiction. <A 
proceeding under cl. 10 is a disciplinary 
power which does not fall under any 
of the jurisdictions specified in the 
Letters Patent, & thus is not governed 
by cl. 39.—/te AN ATTORNEY (1914), 
I. L. R. 41 Calc. 734.—IND. 

















t. .)}—Civil 
Procedure Code Act V 1908, sa. 109 
cl. (c), is intended to meet special 
cases, as for example those in which 
the point in dispute is not measurable 
by money though it may be of great 
public or private importance, & is not 
confined to the question whether the 
order appealed from is a final order 
within the eens of sect. 109, 
cl. (a) & (b). The High Ct. has juris- 
diction in a proper case tu grant lcave 
to appeal to the Privy Council from 
an interlocutury order under sect. 109 
c). (ce), aa if Bee oS - laa an 
grave injury res e 
petitioner and neediess complications 
might occur, much to his detriment.— 


* 








Re RAJENDRO NaTH 
Ind. App. 242, P. C. 
640. ——— Not from decision of High Court — 
On appeal from court under Indian Land Acquisi- 
tion Act, 1894.|—A 
given by the Indian 
from the award of the ct. to the High Ct., 
appeal lies under the Act from the High Ct. to the 
Judicial Committee of the Privy Council.—RAN- 
BOTATOUNG Co. 
(1912), L. R. 89 Ind. App. 197; 28 T. L. R. 640, 





UKERJI (1899), L. R. 26 


eo & limited appeal is 
d Acquisition Act, 18094, 
but no 


v. RANGOON COLLECTOR 


Annotation :-—Distd. Secretary of State for India v. Sri 

Chelikani Rama Rao (1916), 85 L. J. P. C. 222. 

641. From what courts appeal entertained — 
Sudder Court of Bombay.]—-An appeal lies to the 
Queen in Council from the decision of a single 
judge of the Sudder 


Ct., upon the admissibility of a 


oe 





StrRA PrRosaD SINGH v. PRAYAG 
KUMARI Desi (RANI) (1922), I. L. R. 
49 Calc. 967.—IND. 


a. Not from _ interlocutory 
udgment of High Court.J—No appeal 
ies undcr Amended Letters Patent, 
s. 79, of the High Ct., to the lrivy 
Council from an interlocutory judg- 
ment or order of a judge of the Hig 

Ct., until such judgment or order has 
been subjected to an appeal to the 
High Ct. under Letters Patent, cl. 15, 
except in those cases in which, by 
reason of the number of the Judges who 
have made sucb order, an appeal under 
el. 15 is given directly to the Privy 
Council.—SONBal v. AHMEDBHAI HABI- 


639 i. Not from order removin 
appellant from roll of vakils.)—A candl- 
date at an examination for pleadership, 
a mistake in the computation of his 
wnarks having been made, was errone- 
ously declared qualified for admission 
ag-a vakil of the High Ct. by a Govt. 
notification. The mistake having been 
discovered, such notitication was, so 
far as he was concerned, cancolled. 
He then petitioned the High Ct. in the 
matter, & was informed by it that his 
name must be excluded from such 
notification, as he had not qualitied 
by obtaining the requisite number of 
marks. ‘lhe cundidate baving applied 
for leave to a ig to H.M. in Council : 
—Held: Civil Procedure Code, c. 45, 
had no applecn., & the matter was not 
one in which the High Ct. was con- 
cerned to grant or refuse leave to 
appeal to H.M. in Council.—RHe 
SuUHK NANDAN LAL’S PETITION (1884), 
I. L. R. 6 All, 163.—IND. 


b. Not from — disciplinar 
proceedings under Letters fatent. 
Clause ee roceedin 
under Letters Patent, Cl. » are no 
appealable under cl. 39, High Ct 











1 
& 


-had no power to give leave to appeal 


to Privy Council from an order passed 
in exercise of such Jjurisdiction.— 
RAMCHANDRA AYYAR (K. R.) 2%. 
VAKIL’S ASSOCN. (PRESIDENT), HIGH 
CouRT MaprRas, VAKIL’S Assoon. 
hecminpenlly Hieu Court MapDRas 1. 
2AMOHANDRA AYYAR (1916), I. L. R. 
39 Mad. 128.—IND. 


co. Grounds for appeal — Sub- 
stantial point of law involved. }—In 
criminal cases the’ High Ct. will not, 
in general, grant leave to appeal to the 
Privy Council, unless some important 
question of law or practice or juris- 
diction is involved.—R. ». PESTANJI 


d. -]—Where the decree 
of an Appellate Ct. has affirmed the 
decision of the ct. immediately below 
it upon an issue of fact, & no substantial 








Part [X.—Jupicrat CoMMITTEE OF THE Privy Counctt. 


special appeal.—MoDEB KarkHooscrow Hor- 
MUSJEE v. COOVERBHAEE (1856), 6 Moo. Ind. App. 
448; 5 W. R. 139; 19 E. R. 1683; sub nom. 
HORMUZIEE v. COOVERBAEE, 29 L. T. O. S. 1, P. C. 

642. Grounds for appeal—- Substantial point of 
law involved—Necessity for certificate of High 
Court.|;—BANARSI PARSHAD v. KasHI KRISHNA 


Naratn, No. 516, ante. 
-l|—Where leave to 


643. pees 
is granted by the High without any certificate, 
under sect. 596 of the Civil Procedure Code, that 
the value of the matterin appeal in Rs. 10,000 or 
upwards, or any decision under ss. 595 (c) & 600 
that the case was a fit one for appeal :—Held : the 
appeal was admitted without jurisdiction, & as 
there was no ground for granting special leave, it 
could not be heard.— RADHA KRISHN DAS v. RAI 
eal CHAND (1901), L. R. 28 Ind. App. 182, 


644. -] — Where the decree of 
the oe A areahag Ct. was that ‘‘ the appeal be dis- 
missed,’ but the reasons given were not the same 
as those of the lower Ct. in respect of some matters 
of fact:—Held: the Appellate Ct. affirmed the 
decision of the lower Ct., within the meaning of 
sect. 596; & a certificate, which granted leave to 
appeal to the Privy Council on the ground that by 
its decree the Appellate Ct. did not affirm the ct. 
below, & which did not find that the appeal in- 
volved a substantial question of law, did not 
comply with that sect.—Tassapvuq RasuL KHAN 
v. Kasui Ram (1902), L. R. 30 Ind. App. 35, P. C. 

645. Where superior court has 
affirmed lower court.|—Where a decree of the 
High Ct. affirms the decree appealed from, it ought 
not to give leave to appeal unless there is, as 























required by sect. 596 of the Civil Procedure Code, . 


some substantial question of law involved. An 
appeal admitted contrary to that sect. will be 
dismissed without being heard.—KARUPPANAN 
SERVAI v. SRINIVASAN CHETTI (1901), L. R. 29 
Ind. App. 38, P. C. 

646. —— Only where appeal not of 
right—Civil Procedure Code, 1908.] — THILLAI 
CHETTY v. SHANMUGANATHAN CHETTIAR, [1922] 
W.N.7, P. C. 

647. ——— Omission to record reasons in grant- 
ing order of admission to review—Civil Procedure 
Code, 1882, s. 626.]—With reference to the require- 
ment in sect. 626 of the Civil Procedure Code that 
reasons should be recorded by the judge granting 
an order of admission to review :—Held : the mere 
omission to record them was not a ground for 
granting special leave to appeal from the order 
or from the decree, which was subsequently made. 


Procedure, s. 596, 
High Ct. in grantin 








question of law is involved, 00 appeal 
is open under Code of Civil Procedure, 
8. 596. & leave to appeal should not 
be granted by the High Ct. in such a 
case.——-NIRBHAI Das v. KUAR (RANI) 
(1894), 1. L. R. 18 All, 274.—IND. 














a a ee ee 


so as to warn the 


H.M. in Council.—SHUJA ALI 
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—TuHAkUR SHANKAR BuKsH v. BALWANT SINGH, 
Ee p. THAKUR SHANKAR BuKsH (1899), L. R. 27 
Ind. App. 79, P. ©. 

648. Appealable value—Necessity for certificate 
of high court.|—Rapua KrisuHn Das v. Rat KrisHn 
CHAND, No. 648, ante. 

649. Interest of appellant in suit.] — 
Under Code of Civil Procedure 1908, sect. 110, an 
appeal lies to His Majesty in Council when amount 
or value of subject-matter in dispute in the appeal 
is Rs.10,000 or upwards. From a mtge. decree 
made by High Ct. Allahabad, deft. who was not 
party to mtge. appealed to the Privy Council. the 
only claim open to applt. was that she was entitled 
to a two-biswas share in the mtged. property :— 
Held: subject-matter of appeal was share claimed 
by applt. & High Ct. wrongly certified appeal on 
basis that subject-matter was amount of decree.— 
RADHA KunwaAR v. REoTI SINGH (1916), L. R. 43 
Ind. App. 187, P. C. 

650. Effect of order in council Feb. 9, 
1920.]—Rule 2 of rules laid down by Order in 
Council of Apr. 10, 1838, whereby certificate of a 








| Ct. in India that the value in dispute in appeal 
| to Privy Council amounts to Rs. 10,000 & upwards 


shall be conclusive, remained in force until] repealed 
by Ofder in Council of Feb. 9, 1920.—RADHA- 
KRISHNA AYYAR v. SUNDARASWAMIER (1922), 49 
L. R. Ind. App. 211, P. C. 

651. Sum below appealable value — Substantial 
point of law alone not ground for appeal.|—-BANARSI 
PARSHAD v. KASHI KRISHNA NARAIN, No. 516, 
ante. 

652. ——— Prior application to High Court.]— 
MotTr CHAND v. GANGA PARSHAD SINGH, Ez p. 
Mori CHAND, No. 497, ante. 

653. Certificate must show discretion of 
court exercised.] —- RADHAKRISHNA AYYAR 2. 
SwWAMINATHA AYYAR, No. 498, ante. 





SuB-sEcT. 4._-OTHER PILACES. 


Special leave to appeal.]—-See Sect. 4, ante. 

654. Antigua—Appeal from refusal of court to 
enter up writ of error—Necessity to obtain judg- 
ment of court of error.J—The Ct. of Error in 
Antigua having refused to enter upon a Writ of 
Error issued from the Ct. of Common Pleas, on the 
supposition that they were not a properly con- 
stituted Ct.: no appeal lies against such refusal 
to the Queen in Council. ; ; 

By the constitution of the Cts. in Antigua no 
appeal lies from the Ct. of Common Pleas except 
to the Ct. of Error in the Island, & a judgment 


Ae Oe ee enter oo 








—— 





a re te Me le 





legal position of a person who has 
collected debts of deceased person by 
virtue of his being holder of succession 
certificate granted under provisions of 
Suceession Act, 1889, Is a substantial 
question of law as would support 


leave to appeal to 
HAN 2. 


; e. .]—— The expression ranting of special leave of appeal to 
ti 642 1. ; Necessity for cer- | * {nvolve some substantial question of OT AL. a Geuncil. — NAgmM-UN-NISSA 
ificate of High Court.|—The repre- | law,” as used in Code of Civil Pro- | Bipr vy. AMINA Bret (1916), LL. Re 
sentative of a decree-holder applied for | cedure, s. 596, must be conatrned with | 38 All, 188.—-IND. 


execution of a decree without pro- 
ducing before the ct. a ce cate o 
succession as required by (Act No. VII) 
of 1889, s. 4. The ct. to which the 
application was made granted execu- 

on. The judgment-debtor appealed 
to the High Ct.. by which the order of 
the lower ct. was sustained u . 
duction of the necessary certificate of 
succession :-—Held: an objection, that 


current findin 
India are 


Privy 


the said application for execution was | stantial 
improperly granted by reason of the | ap to the Pri 
non-production of the succession cer- =PB pee LAL v. 
tificate before thy lower ct., did not | 7, T,. R. 23 All. 94 


raise a “ substantial question of law ” 
within the meaning of Code of Civil 


reference to the practice of the Privy 
Council not to interfere with concurrent 
findings of fact of the cts, below; & 
this being so, it cannot bo said that a 
question which only arises {f the con- 
of fact of the cts. in 
disregarded—a question 
which can never arise so long as the 
Council] maintains tbose con- 
current findings of fact-—-is a ‘* sub- 
uestion of law ’’ which the 
Council** involves.”’ 
AGAT NARAIN (1900), 
.—-IND. 


t.$—— ——.}—-The nature of the 


PART IX. SECT. 8, SUB-SECT. 4. 


. Hong Kong—Order in Council 
ay) eal thereunder—Full Court has 
no Learaion. }—In an 
application for leave to appeal the 
Privy Council the Full Ct, docs not 
exercise any discretion, but has merely 
to sce that the case comer within the 
terms of the Order in Council, & that 
the necessary formalities have been 
duly fulfilled.—Lova Kes v. No Wat 
1967) 2 Hong Kong L. R. 199.— 

ONG KONG. 
h.—— Appeal allowable only 
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Sect. 8.—Appeals from particular domintons, etc.: 
Sub-sect.4. Part X. Sects. 1 &2.] 


must be obtained from that ct. to give the Judicial 
Committee jurisdiction in the matter.—Re Man- 
NING’S .ASSIGNEES (1840), 3 Moo. P. O. O.:. 154; 
18 BE. BR. 66,P.0._ . 


ions :—Retd, Colonial Bank v. Warden (1846), 6 
“Moo. x ao $40. Mentd. Re Whitfield (1845), 6 Moo. 


655. Gibraltar Charter -of Justice — Appeal 
allowable only from final judgment or decree—Or 
other definitive sentence.]—By a Charter of Justice 
to a Colonial Ct., power was given to any party to 
appeal to the King in Council, against any final 
judgment, decree or sentence of the ct., or any 
rule or order having the effect of a final or definitive 
sentence, & which appeal should be subject to the 
regulations therein mentioned. In a subsequent 


ing in Council, upon the petn. of any person 
aggrieved by any judgment or determination of 
the ct. to appeal therefrom, upon such other terms, 
& subject to such other regulations & restrictions, 
as to His Majesty should seem fit. Upon a petition 
. for leave to appeal :—Held: no appeal could be 
allowed, except from a final judgment, decree or 
sentence, or rule or order having the effec® of a 
definitive sentence.—Re NAHON PARIENTE 
(1882), 2 Knapp, 66; 12 BE. R. 404, P. O. 

$56. pplication for special leave by 
Egyptian subject detained for political reasons— 
Dismissal of ex parte application for summons by 
Chief Justice.|—Re ZAGHLUL (PASHA) (1923), 67 
Sol. Jo. 382, P. C. 

657. Grenada— Colonial Act, No. 250—No 
appeal thereunder to Judicial Committee.]—By 
the Grenada Colonial Act, No. 250, made in pur- | 
suance of Slavery Abolition Act, 1833 (c. 78), the | 





jurisdiction exercised by the Chief Justice is final | 


from final judgment—Not judgment 
es, new trial.}—A judgment of 
the full ct. granting a new trial. is not 
a final judgment from which an sp hae 
lies, ‘“‘as of right”? to the Privy 
Counci].-——-TANG 





| 
| 
art of the Charter there was a reservation to the 
| 
| 
| 


Le = Ne oe mee re 


provisions of the Royal Charter, the {| service under Rule 53. 
ct. will not call upon applt. to give the 
security for the amoun 
ment & costs in the suit in the ct. below. 
The execution, however, is not sus- 
ANG SHI v. LAI CHI pended by reason of leave to appeal 


DEpENDENctEs: 


& conclusive, & no appeal lies therefrom to the 
Queen in Council.—Re SrronacH (1888), 2 Moo. 
P. OC. C. 811; 12 E. R. 1028, P. C. 

658. Jersey—Special leave to appeal in criminal 
cases from—Rescission of leave granted ex parte 
definitive sentence.|—-Re Ames, No. 525, ante. 

' 659. ——.]-— EsNnour v. A.-G. FOR JuR- 
| gery, No. 531, ante. 

660. New Zealand—Security for costs of appeal 
—Power to dispense with.,—Bunny v. Hart, No. 
305, ante. 

661. ——— Order in Council, May 10, 1860 — 
Appeal thereunder—Order not retrospective.|— 
Two orders of the Supreme Ct. at New Zealand, 
the first suspending, & the second st an 
Attorney off the Rolls of that ct., sustained by the 
Judicial Committee. 

By the Order in Council dated May 10, 1860, 


ape ey was made for a direct appeal from 
u 
at 


ents, decrees or orders of the Supreme Ct. 

ew Zealand to the Queen in Council. That 

ct. refused to allow an appeal from an Order made 

before the date of that Order in Council on the 

ground that it was not retrospective in its opera- 

tion. Upon petn., ee leave to appeal granted. 

—Bunny v. NEw ZEALAND JUDGES (1862), 15 
Moo. P. C. C. 164; 15 E. R. 455, P. C. 

662. New Zealand Act, 1895, No. 43, 
s. 93—Appeal from Native Appellate Court— 
Competency of.]—-New Zealand Act, 1895, No. 43, 
s. 93, declares that the decisions of the Native 
Appellate Ct. established thereby shall be “final 
& conclusive,’”’ but does not expressly exclude His 
Majesty’s prerogative :—Held: the legal rights 
subjected to the ct. being rights in the matters of 
land, succession, & probate, an appeal would have 
lain to His Majesty if the ct. had not been estab- 
lished & could not be taken away except by express 
words.—Ite WI Matva’s WILL, [1908] A. C. 448; 
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Qu. : whether 
there can be an appeal to the Privy 
Council from the Ct. of Appeal on any 
interlocutory order.—ASHBURY  v. 


of the judg- 


Cnin (1910), 6 Hong Kong L. R. 1.— 
HONG KONG. 
~~ — Palue involved — Claim 
must be not less than $6,000.}—On 
application by pltf. for leave to appeal 
to the Privy Councll:—Held: the 
clafm or question must be of the value 
of $5,000.—Huna Kwal CHING v. Lo 
Sur Po (1913), 8 Hong Kong L. R. 78. 
—HONG KONG. 
l. Newfoundland— Value involved— 
—Conatruction of statule—In favour of 


ty appealing. }—Notwithstanding the 
sinoull of the fademont sought to be 


iB doo, oT ao 
for £100, & 49 Geo. » GC 27, 8. 5, 
only gives an appeal when the pees: 
ment is for a sum above £100 :—Held: 
when there was a doubt as to the mean- 
ing & construction of the statute, the 
ct. would lean to the side of the party 
appealing so as to enable have 
the benefit of a higher tribunal. 
HvIkE, rp & Co. v. MCPHERSON’S 
EsTaATE TRUSTEES (1817), 1 Nfld. L. R. 
22.—-NFLD. 


m,-——— Indirectly — Leading 
case affecting interests of others.}—The 
Charter allowing an appeal in cases 
where the sum of #500 or upwards is 
ae tly or indirectly *’ involved, the 
ot. permitted an ap upon a matter 





which directly involved £11 only, but 
was a leading cage affeo large 
interests throughout Newfoun — 


HANRAHAN v. BARRON (1850), 3 Nfl 
L. R. 161.—NFLD. ' 


a, tows Charter — Eroedonlird 
or appeal. ore granting eave 
{oa to the Privy Council under the 


eing granted. The question of issuing 
execution, or security for its suspension, 
may arisc any time after judgment, 
either after leave to appeal has been 
granted or before.—DEA v. TAREHIN 
(1899), & Nfld. L R. 224.—NFLD. 
0. —-—- Reinstatement of a 
By creditors of bank— After withdrawal 
trustces.}—Re COMMERCIAL BANK OF 
EWFOUNDLAND (WINDING UP OF), Re 
ee (1890), 8 Nfid. L. R. 105.— 


p. New Zealand—Order in Council, 
1860 — Appeal thereunder — From 
Supreme Court.}—The lish Ordcr 
in Council, » on e subject 
of appeals from New Zealand Ct. of 
Appeal does not nullify the Order of 
May, 1860, by which the right of 
direct appeal from the Supreme Ct. of 
the Colony is renter Se v. 
ee (1881), N. Z L. R. 112. 


od 


peal M Peres aoe € 
— Mu specify terms. ere 
an order is made for leave to appeal to 
the Privy Council on the usual terms 
the order when drawn up should 
specify the terms, stating that execu- 
on is to be stayed if a stay of execution 
be intended. If the order merely 
states “‘ upon the usual terms’’ it is 
ular.—KaiwHaTaA v. RUSSELL 
(18 6), 4 N. Z. L. R. 147.—N.Z. 


¥. —-—— Whether appeal allowable only 
Srom final order. ere cannot be an 
Appeal to 


* 





8. ——-.]——-Where the de- 
cision of the Ct. of Appeal was not a 
judgment, decree, or order in an action, 
nor was the proceeding a apr 
respecting any civil right :—Held: the 
ct. had no power to grant leave to 
appeal to the Privy Counoil.—Re 
COLONIAL BANK OF NEW ZSALAND 
(1906), 26 N. Z. L. R. 315.—N.Z., 


_ Application for 
appeal—Time for.}—Applta., 
fourteen days from the date of delive 
of judgment of the Ct. of Appeal, file 
& served notice to move for leave to 
appeal to the Privy Council. The Ct. 
of Appeal after delivering judgment, 


aoe 


leave to 
within 


chad risen without adjournment, & 


there was no sitting of the ct. within 
the fourteen days or till some time 
after the day named in the notice :— 
Held: app'ts. were not debarred from 
their right n¢ Sp peal, having afterwards 
moved on the t day on which the 
ct. did ait.—Isaac v, SCHULTZE (1892), 
10 N. Z. L. R, 107.——N.Z. 





b. represenied 
) Ci Appeal deal with 
as = application licensees, }— 


mittees had been before e Cts. 
formally, the Ct. of Appeal, in deal 

with an application for leave to ap 

to the vy Council, dealt with it ae 
an application by the licensees.—~FHe 
ADDINGTON LICENSING COMMITTSE 
(1893),.12 N. z. L. R. 70.—N.Z. 


0. —— Value tnvolved trifting— 
}—Leave to appeal to 


Part X.—TuHEr CHANNEL IsLanps. 


78 L. J.P. 0.17; 09 L. T, 752; 247. L. BR. 834, 
P, C. 

Anon. & Grand Trunk Ry. 
Hineiti Arani v. Public Trustee of 
(1919), 88 L. J» P. C. 160. 


668. Nigeria— Public Lands Ordinance, 1903 
(Lagos), 8 23—Appeal from Supreme Court.]— 


:—Refd. Canadian Pacific Ry. ®. Toronto 
of Canada, [1911] A. C. 461; 
ew Zealand 


AMmoDU TIJANI v. SOUTHERN NIGERIA (SECRETARY), 
No. 391, ante. 
664. South Africa—South Africa Act, 1909 


(c. 9)—Appeal under—Only in special circum- 
stances.|—Under South Africa Act, 1909 (c. 9), 
s. 106, leave to appeal from the Appellate Division 
of the Supreme Ct. of South Africa will be given 
only in special circumstances.—WHITTAKER v. 
DURBAN CORPN. (1920), 90 L. J. P. C. 119; 124 
L. T. 104; 86 T. L. R. 784, P. C. 

665. Straits Settlements—Letters Patent, August 
10, 1855—Appeal from Supreme Court under— 
Not abrogated by Ordinance No. 5 of 1868.]|—Yrap 
CHEAH NEO v. ONG CHENG NEO, No. 251, ante. 
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666. Zanzibar— Order in Council, Oot. 17, 
1884—Appeal from highest Civil Court.|—The Ct. 
for Zanzibar, established under the Order in 
Council of Oct. 17, 1884, being the highest Civil 
Ct. of ad ie for the district, an appeal lies from 
it to the Crown in Council. 

Where by a treaty rights of exterritoriality are 
conferred upon British subjects as regards their 
persons & property, land porches -d by a British 
subject is not stamped with the same character & 
attended by the same incidents as if it were land 
in England, but its incidents are governed by the 
law of its site, & the local law applies to compensa- 
tion for unauthorised encroachments on it. 

An officer of the Crown acting judicially in a 
foreign country by virtue of powers conferred by 
treaty, is bound to take judicial notice of the local 
law applicable to a case before him.—SECRETARY 
OF STATE FOR FOREIGN AFFAIRS v. CHARLES- 
WORTH, PILLING & Co., [1901] A. O. 878; 70 
L.J.P.C.25; 841. T. 212; 177. L. R. 265, P. C. 
Annotation :—Refd. Casdagli v. Casdagli, [1918] P. 89. 


Part X—The Channel Islands. 


Sect. 1.—IN GENERAL. 


667. Whether within United Kingdom — In- 
surance against accident happening within United 
Kingdom—aAccident in Jersey.|—A policy of in- 
surance covered death caused by accident happen- 
ing within the United Kingdom, & was made 
subject to a condition that in case of fatal accident 
notice thereof must be given to the insurers within 
seven days. The assured was accidentally drowned 
in Jersey. It was impossible to give notice within 
seven days :—Held: the accident happened within 
the United Kingdom, & that notice was not a 
condition precedent to the right to recover, & the 
insurers were liable.—STONEHAM v. OCEAN, RAIL- 
way & GENERAL ACCIDENT INSURANCE Co. (1887), 
19 Q. B. D. 237; 51 L. T. 236; 51 J. P. 422; 35 
W.R. 716; 3T. L. R. 695. 

Whether writ of Habeas Corpus runs to Channel 
Islands.]—~See CROWN PRACTICE, Vol. XVI., p. 249, 
Nos. 483-486. 
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aos Cees 


the Pri Council was refused, on the 
groaud’ that the value of the right 


Or en rere een eee meena aes 


under £500, there are other claims b 
other persons against same deft. | 


SxoT. 2.—THE GOVERNOR. 


668. Guernsey—Power to deport alieon—Whether 
advice of bailiff & jurats necessary.|—The advice 
of the Bailiff & Jurats of the Royal Ct. in the Island 
of Guernsey, is not necessary, for the purpose of 
authorising the Governor, or Lieutenant-Governor, 
to exercise the power of deportation of aliens 
domiciled in the Island The Bailiff & Jurats are 
individually entitled to take part, & speak, in all 
conferences with the Governor, or Lieutenant- 
Governor, of the Island; but the Governor, or 
Lieutenant-Governor, has the sole authority to 
appoint the time & place for such conference. 

A writ of pardon, under Her Majesty’s sign 
manual, addressed to the Lieutenant-Governor, & 
the keeper of the gaol, to discharge out of custody 
& person undergoing imprisonment, does not 
ee to be verified & registered by the Royal Ct., 
before it is executed. 

The refusal of the gaoler to discharge a prisoner, 


A A ee ey ER Re eC HE OES appemn ements Some Mee 





Caen etend 


tion of the appeal with diligence, then 
the order quashing the certificate 


actually in question in the action was 
(1896), 14 N. Z. L. R. 600.—N.Z. 


d. ——— Application to be made to 
Supreme Oourt.}—The proper course 


Supreme Ct. for leave.— R 
WAIHI-SILVERTON GOLD-MINING Co. 
(1897), 16 N. Z. L. R. 191.—N.Z. 

e.-——— No appeal from Supreme 
Court upon question unconsidered by 
Court of Appeal.}-—-The mere fact that 
two Judges have sat in the Supreme 
Ct. is not a sufficient reason for that 
ct. to give leave to ap from its 
decision direct to the vy Council 
upon a question which bas not been 
in any form before the Ct. of Appeal.— 
Re NEW ZEALAND MIDLAND Ry. Co., 
LtD., aog oee (1899), 17 N. ZL. R. 
96.—N. \o 


5 

f.—— Palue involved— Less than 
£500—Other intereats involved. }—Qu. e 
whether there i: a ht to appeal to 
the Privy Council where, though the 
amount recovered in the on is 


dependent upon same facts, which 
together with the amount recovered 
in the action, amount to more than 
£500.—BLUNDEN v. OXFORD Roan 
Districr (INHABITANTS) (1901), 21 
N. Z. L. R. 196.—N 


IN. o 


g. Licensin. appeal— On 
ground of trreparable inju Leave 
panied on terms.}——The Ct. of Appeal 

ving held that the certificate for a 
poner licence held by resp. ought 

be quashed, & resp. having asked 
the ct. to direct, as part of the terms 
on which he shoul be allowed to 
appeal to the Privy Council, that the 
hi ra : uashing the certificate should 

e 


e office of the ct. pending the 
decision of the Privy Council upon the 





“appeal, on the ground that irreparable 


injury would be caused to him by the 
loas of the right to apply for a renewal 
of licence at the next Hoensing 


meeting, the ct. directed that if che 
should, within one calendar month, 
pay into ct. the costae of applit. in the 
upreme Ct. & the Ct. of Appeal, & 
givs security for the costs of the appeal 
the Privy Council & for the prosecu- 


| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


should lie unsealed in the office until 
the further order of the ct.—He 
O’DRISCOLL’S APPLICATION, Hz yp. 
a aad (1902), 22 N.Z L. R. 617.— 





h. —-—— Terms of a l re- 
sia }--A certificate for a publican’s 
icence having been granted respect 


8s which were capable of 

only as a bar, & the cer- 
tificate having been ordered to be 
quashed, the ct. declined to direct 
that the ordor should lie in the office 
pen an appeal to the vy 
Council.——-PENNBY v. WarkalU LICENS- 
es ane (19023), 22N. 4 L. BR. 


k. Value tnvolved— Must be 
mot leas than &500.}—~—Where leas than 
#500 is involved in appeal & questions 
involved are not of general importance 
leave to appeal to Privy Council 
should be refused.—Ripp MILKING- 
MaCHINE Co., LtTp 


MILKING-MACHINE CO. Lr. (ipa) 
33 N. Z. L. R, 1631.—N.Z : 


of pre 
being used 
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Sect, 2.—The Governor. Sects. 8, 4,5 & 6.) 


on the production of a writ of pardon under the 

sign manual will not warrant the Lieutenant- 

Governor in enforcing obedience to the writ, by 

the threat of military or other force.—Re GUERNSEY 

(BAILIFF, ETC.) (1844), 5 Moo. P. ©. C. 49; 18 

EK. R. 408, P. CO. 

Annotation :—Refd. R. v. Ed 1 ; 00. 
re ae aan d uljec Byramjoe (1846), 3 Moo 
669. ——— Right to appoint time & place of 

conference.|—Re GUERNSEY (BAILIFF, ETC.), No. 

668, ante. 

670. ——— Enforcement of writ of pardon 
under sign manual—Whether threat of force 
warranted.|—-Re GUERNSEY (BAILIFF, ETC.), No. 
668, ante. 

671. Jersey -—— Power to stay registration of act 
of states—Matter ‘‘ of special interest of crown ’’ 
—Provision for detention of lunatics.|—According 
to the constitution of the Island of Jersey, the 
Lieutenant-Governor of that Island has the power 
of staying by his negative voice, the registration 
of any Act or Ordinance passed by the States of 
the Island, which he may deem contrary to the 
interests of the Crown, or affecting the Royal 
prerogative. The States of the Island, by an Act, 
passed in 1861, deferred for a year, the choice of a 
site for the erection of a public lunatic asylum, & 
resolved provisionally to place the insane at a 
private establishment at the charge of the Island 
& parishes therein. Upon this Act, the Lieutenant- 
Governor affixed his negative veto. The exercise 
‘of this power, upon petition of the States to the 
Queen in Council, complaining thereof, as being 
. unconstitutional, approved, as the matter was 
“a special interest of the Crown’”’ within the 
meaning of the Order in Council of July 19, 1619.— 
Re JERSEY STATES REPRESENTATION (1862), 15 
Moo. P. C. C. 195; 15 BE. R. 468, P. C. 


Sect. 3.—ISLAND LEGISLATION 


672. Jersey—Power to originate laws—Whether 
in crown by order in council—-Without concurrence 
of states.]|—-Qu.: whether the Crown, by force of 
the prerogative, can, by Orders in Council, without 
the concurrence of the States of Jersey, originate 
laws for Jersey, or, whether an exclusive right of 
originating all laws for that Island resides alone in 
the States.—He JERSEY StTares (1853), 9 Moo. 
Pp. ©. C. 185; 8 State Tr. N. S. 285; 14 EB. R. 
268, P. C. ; 


Annotation :—Refd. D’Allain v. Le Breton (1857), 11 Moo. 
bP. c. C. 64. 


673. ——_—- -—— Whether exclusive right of 
states.|— He JERSHY STATES, No. 672, ante. 
674. ——— Right of governor to exercise veto.|— 


Re JERSEY STATES REPRESENTATION, No. 671, 


ante, 

675. ——— Acts to be lodged au greffe before 
consideration—-Whether rule applicable to pre- 
amble.]—-By the Order in Council of March 28, 
1771, every Acte of the States of the Island of 
Jersey must be lodged au Greffe, for fourteen days 
before it shall be determined for debate & con- 
sideration. Such rule applies to the preamble as 
well as the enacting part of the Act.—Re JerRsEy 
States, Re GiBaAuT’s PETITION (1858), 11 Moo. 
P. C. C. 320; 14 E. R. 717, P. C. 

676. Guernsey — Inclusion of Island of Herm — 
Local taxation.|—-The Island of Herm being one of 
the dependencies of Guernsey is, for the purpose 


DEPENDENCIES. 


of local taxation, part & parcel thereof. By 
several successive Orders in Council, the States of 
Guernsey were empowered to raise a duty of one 
shilling per gallon on all spirituous liquors retailed 
& consumed in the island, the produce of which 
was to be applied in the construction & repair of 
coast defences, harbours, roads, etc. y an 
Ordinance of the Royal Court the States pro- 
hibited the importation of spirits into the islands 
of Sark, Herm, & Jethou :—Held: such pro- 
hibition was within the meaning & authority of 
the Order in Council, though not originally en- 
forced, & the object to which the tax was to be 
applied formed no ground of exemption to the 
inhabitants of Herm.—MartTyn v. M‘CULLOCK 
(1837), 1 Moo. P. C. C. 808; 12 BE. BR. 831, P. C. 

67 Prohibition of importation of spirits.] 
—MARTYN v. M'CULLOCK, No. 676, ante. 





Sect. 4.—JUDICIAL OFFICERS AND ADVOCATES. 


678. Jersey—Denonciateur of royal court—By 
whom appointed.|—-The Bailiff of the Island of 
Jersey has no authority to appoint a third De- 
nonciateur of the Royal Ct. of the Island.—LE 
GALLAIS v. DE VEULLE (1833), 11 Moo. P. C. C. 
72,n.3; 14 EB. R. 622, P. C. 

679. Mode of filling vacancy among 
jurats—Vacancy caused by resignation—Preroga~ 
tive of Crown to authorise election.]|—-By the con- 
stitution & law of the island of Jersey the Royal 
Ct. is composed of a bailiff & twelve jurats, & upon 
the voluntary resignation of a jurat it is the 
prerogative of the Crewn to admit such resignation, 
& to authorise a new election to fill up the vacancy 
so occasioned. Secus: on & vacancy occurring 
by the death of a jurat, when the Royal Ct. have 
pou alone to order a new election.—Re JERSEY 

URATS (1866), L. R. 1 P. C. 943; 3 Moo. P.C.C.N.S. 
456; 16 HK. R. 173, P. C. 

680. —— Vacancy caused by death— 
Power of court to authorise new election.]|—Re 
JERSEY JURATS, No. 679, ante. 

681. ——— Number of advocates entitled to 








| practise in royal court—Right of nomination in 


bailiff.|.—The number of the Advocates entitled to 
practise at the Bar of the Royal Ct. of the Island 
of Jersey is by legal custom limited to six. The 
right of nomination of an Advocate to practise in 
the Royal Ct. is vested in the Bailiff of the Island, 
by virtue of his office. A petn. to the Queen in 
Council, praying for an Order upon the Bailiff of 
the Island to admit the petitioner to take the oaths 
& practise as an Advocate in the Royal Ct., was 
referred to the Judicial Committee. The Bailiff 
put in an answer, stating, that by the law of the 
Island, the number of Advocates entitled to prac- 
tise in the Royal Ct. was limited to six, & that that 
number was complete:—Held: the Judicial 
Committee had no power to make the Order.— 
D’ALLAIN v. LE BRETON (1857), 11 Moo. P. C. C. 
64; 14 E. R. 619, P. C. 

682. ———- ——— Bar thrown open by Act— 
Compensation to six Advocates refused.|—An Act 
of the States of Jersey for opening the Bar of the 
Cour Royale; hitherto confined to six Advocates, 
confirmed by the Queen in Council. Compensation 
to the six Advocates of that ct., for consequent 
loss by reason of throwing open the Bar refused.— 
Re JERSEY Bar (1859), 13 Moo. P. C. C. 263; 15 
E. R. 99, P. C 
Annotations :—Mentd. Kennedy Broun (1863), 13 


v. 
ha N.S.677 ; Gugy v. Brown (1866), 4 Moo. P.C.C. N.S. 


Part X.—THE CHANNEL ISLANDS. 


68s. ——— ‘‘Clameur de Haro ’’— Attorney- 
general necessary party.|—Semble: The ‘‘ Clameur 
de Haro,’ in the Island of Jersey, being in its 
nature essentially a criminal as well as a civil 
process, the A.-G. of the Island is a necessary 
party in all the stages of the cause.—AHIER v. 
hae (1855), 9 Moo. P. C. C. 395; 14 E. R. 
347, P. C. 

684. Judge not bound to take notes—Notes 
mere private memoranda.]—Where judge’s notes 
of evidence are mere private memoranda, & are 
not taken in pursuance of any law or practice 
requiring them :—Held: it would be improper to 
have them before a Ct. of Appeal. 

By the law & practice of Jersey it is not the 
judge’s duty to take notes; on the contrary the 
judge appears to be forbidden to take notes which 
shall form part of the record. In that case the 
judge’s notes are mere private memoranda for the 
assistance of his©own memory; & he may only 
take down such points as he desires to direct his 
own attention to in the conduct ef the case 
(per CuR.).—BAUDAINS v. JERSEY BANKING Co., 
eee a tae Ez p. BAUDAINS (1888), 13 App. Cas. 

685. Guernsey—Controle de la Reine—Abolition 
of office.]|—The ancient office of Controle de la 
Reine of the Royal Ct. of the Island of Guernsey, 
was upon a vacancy of that office, by an arrange- 
ment made in 1851 by the Home Sccretary & the 
Procureur de la Reine, but without the cognisance 
of the States of the Island, amalgamated with the 
office of Procureur de la Reine. Upon petn. by 
the States to the Crown, complaining of that 
amalgamation & the suspension of the office of 
Controle as unconstitutional & interfering with the 
due administration of justice & the legislature of 
the Island, that office was, by an Order in Council, 
directed to be revived. Semble: by the constitu- 
tion of the Island of Guernsey such an office could 
only be abolished by an Order in Council, with the 
consent of the States of the Island.— Re GUERNSEY 
STATES PETITION (1861), 14 Moo. P. C. C. 368; 
15 BE. R. 345, P. C. 





Sect. 5.—ISLAND COURTS. 


686. Jurisdiction— Royal Court of Jersey — 
Appointment of commissioners to repair pave- 
ments.|—A remonstrance or petn. was presented 
to a ct. consisting of 10 members, praying that a 
certain Acte or decree of that ct. might be annulled, 
or for such other relief as the ct. might deem fit. 
Four of the members were of opinion that the 
remonstrance ought not to be received :—Held: 
the remonstrance ought to have been reccived. 

The Royal Ct. of Jersey has no power to appoint 
comrs. to repair the pavements of the town of 
St. Helier, & to raise the costs of such ve by 
a tax on the inhabitants.—LE Gros v. LE BRETON 
(1833), 2 Knapp, 181; 12 BE. R. 448, P. C. 

687. ———- ——— Voluntary liquidation— When 
decision final.|—A bank partnership in Jersey 
stopped payment, &, after certain proceedings in 
voluntary liquidation, the Royal Ct. registered & 
confirmed a composition between the partnership 
& its creditors:—Held: the decisions of the 
Royal Ct. were only final in reference to such a 
composition as it was entitled to register.—CREDIT 
FONCIER OF ENGLAND v. Amy, BAILY v. AMY 
(1874), L. R. 6 P. C. 146, P. C. 

688. ——— Royal court of Guernsey—-Ordinances 
for relief of poor—Enforcement of.]—-The Royal Ct. 
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of Guernsey having the power to make ordinances 
for the relief of the poor, may direct the manner & 
the property upon which they are to be levied.— 
Tupper v. St. PETER Port HOSPITAL (TREASURER) 
(1836), 3 Knapp, 406; 12 E. R. 706, P. © 

689. Petition to annul decree — Presented to 
court consisting of ten members—Four members 
against reception of petition—Duty to receive.}— 
LE Gros v. LE Breton, No. 686, ante. 

690. Upkeep of—Not a charge on Crown 
Revenue.|—The Royal Ct. of Jersey have no power 
to order charges for alterations made in the Ct. 
House directed at their instance, to be defrayed 
out of the Crown Revenues of the Island.—aA.-G. 
OF JERSEY v. LE CAPELAIN (1842), 4 Moo. P. C. O. 
37; 13 B. R. 214, P. C. 

Annotation :—Mentd. Belson v. Belson (1850), 7 Moo. P. C. C. 


Appeals to Judicial Committee of Privy Council.] 
—Sec Part IX., Sect. 8, sub-sect. 4, ante. 


Srct. 6.—ISLAND LAW. 


691. Jersey law—Norman law.|—The possession 
necessary to constitute a title by-prescription must 
be uninterrupted & peaceable both according to 
the law of England, the civil law, & those of France, 
Normandy & Jerscy.—BENEsT v. PIPON (1829), 1 
Knapp, 60; 2 State Tr. N. S. App. 1012; 12 
E. R. 243, P. C. 

Bencaion :—Mentd. Mannall v. Kishor (1859), 5 C. B. N.S. 


692. ——- ———.]—-THORNTON v. RoBIN (1837), 
1 Moo. P. C. C. 439; 12 EH. R. 881, P. C. 
Annotation :—Retd. A.-G. & Receiver-General for Joraey v. 

Turner, Solicitor-General for Jorscy, [1893] A. O. 326. 

693. Authority of written customary 
laws of Normandy—Since separation of Jersey from 
Normandy.]—Their Lordships have much difficulty 
in ascertaining what are the recognised authorities 
on the law of Jersey. The book called Le Grand 
Coustumier de Normandie, which is probably the 
earliest admitted authority, does not appear to 
contain anything on the subject of testamentary 
exors. or succession of movables, & was not cited 
or referred to in the argument. The commentary 
of M. Terrien on the Civil law, as well public as 
Ravers: observed in the county & Duchy of 

ormandy, was cited by the counsel both for 
applt. & resp. & the A.-G. for the Island of Jersoy 
seemed to admit it to be a book of authority in 
the cts. of Jersey. These commentaries were 
published at Paris in the year 1574, a considerable 
time after the final separation of the Duchy of 
Normandy from the Crown of England, but 
apparently several years before the formation of 
La Coutume Réformée of the Duchy, which appears 
to have been prepared under the authority of 
Letters Patent granted by Henry III. of France, 
& dated Oct. 14, 1585. The commentary of 
Terrien, therefore, may be reasonably regarded as 
the best evidence of the old custom of Normandy 
& also of the Channel Islands before the separation 
of Normandy from the English Crown (per CUR.).— 
La CLOcHE v. LA CLocHuE (1870), L. R. 3 P, C. 
125; 6 Moo. P.C.C. N.S. 383; 39 L. J. P. C. 25; 
22 L. T. 765; 18 W. R. 646; 16 EB. R. 770, P. C.; 
subsequent proceedings, sub nom. La CLOCHE v. La 
CLOCHE, LA CLOCHE v. JERSEY (VISCOUNT) (1872), 
L. R. 4 P. C. 325, P. C. 


tations :-—Retd. Fallo v. Godfray (1888), 14 App. Cas. 70, 
Aten. Baudains », Richardson, {1906] A. O. 169, 
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694. —— ——— ———- ———.]—-The written cus- 


tomary Laws of Normandy, since the time of the 
separation of the Island of Jersey from that duchy, 
are authorities received in Jersey as expositions of 
the law & customs of the island.—La CLOCHE v. 
La CLocHE, La CLOcCHE v. JERSEY (VISCOUNT) 
(1872), L. R.4P ©. 825; 9 Moo. P. C.C. N.S. 87; 
41 L. J. P. ©. 61; 20 W. R. 953; 17 BE. R. 446; 
695. ———- ———.]—- Undoubtedly the law of 
Jersey was founded originally upon the law of 
Normandy (per CuR.).—Dyson v. GODFRAY (1884), 
9 App. Cas. 726; 53 L. J. P. C. 94; 51 L. T. 580, 
696. ———_ ———.] — Jersey is governed by its 
own law. It was a portion of the Duchy of Nor- 
mandy until that duchy was lost by King John. 
Its law is founded apparently mainly on the old 
custom of Normandy, much modified by the usage 
in the island & by the legislation in the island. 
Counsel on both sides were agreed in denying to 
the English common law of real property any 
force (per CuR.).—DE CARTERET v. BAUDAINS, Dk 
CARTERET v. GAUTIER (1886), 11 App. Cas. 214; 
55 L. J. P. O. 88, P. C. 
Annotation :—Mentd. Godfray v. Sark, Constables, [1902] 


697. ——- ~——— Coutume de Paris & coutume 
d’Orleans without force.|—The laws of Jersey are 
derived from those of Normandy, where the 
-Roman law did not prevail. 

The Coutume de Paris & the Coutume d@’Orleans 
may be used to interpret the laws of Jersey, but 
‘have not the force of law in the island.—FALLE v. 
GODFRAY (1888), 14 App. Cus. 70; 58 L. J. P. C. 
61; 60 L. T. 120, P. C. 
aanaion :—Mentd. Baudains v. Richardson, [1906] A. C. 


698. ——— ——— Erroneous origin of long preva- 
* lent practice—Not altered by Privy Council.|— 
Where a pracuce, founded on the old Norman 
law, though erroneous in its origin, has for a long 
series of years pee in Jersey, with respect 
to the inadmissibility of the evidence of a witness 
on the ground of inimitié, the Judicial Committee 
will not alter such practice.—JANVRIN v. DE La 
Mare (1861), 14 Moo. P. C. C. 834; 9 W. R. 628 ; 
15 KE. Rh. 882, P. C. 

699. ——— Whether covenant to pay common 
rent as seligneurial binding—Alienation of rent 
from fief—Repurchase by lord.}—A covenant to 
pay a common rent as seigneurial, binding, not- 
withstanding tht said rent may have been before 
alienated from the fief, & only been repurchased 
by the lord.—-LEMPRIERE v. LE Brun (1809), 1 
Act.7; 12 B. R. 38, P. C. 

700. ——— Lords of fiefs not bound to discharge 
rents or incumbrances—Estates falling into posses- 
sion on death of tenants.]—Lords of fiefs in the 
Island of Jersey not bound to discharge rents or 
incumbrances due on estates falling into their 

ossession by the decease of their tenants.— 
sae v. COUTANCHE (1809), 1 Act. 4; 12 E. R. 2, 


701. ——— Crown not entitled to primer seisin 


a a a 
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SyMoNDs (1880), 1 Knapp, 390; 12 E. R. 368, 


702. Crown lands brought into mortmain 
—Seigneurial rights of Crown.}|—-Where land in 
Jersey held of the Queen as lady of the 
thereof was brougkt into mortmain Held : the 

urchaser was bound to pay to the Crown the 
indemnity due by law in respect of the consequent 
loss or diminution in value of the 5 ee rights. 
But the Crown is not also entitled by the custom 
of the island to preserve its seigneurial rights by 
interposing a nominal vassal called homme vivant 
mourant et confisquant between itself & the holders 
in mortmain in order to pay duties & service in 
respect of the Bhi oad oem al & RECEIVER- 
GENERAL FOR JERSEY v. TURNER, SOLICITOR- 
GENERAL FOR JERSEY, [18938] A. C. 826; 62 
L. J. P.C.110; 69 L. T. 161; 1 R. 378, P. OC. 

—— Right of Crown to hold collector personally 
Hable.]|—See CONSTITUTIONAL Law, Vol. XI., p. 


, 1. 

708. —— Purchase within forty days of death 
of vendor—Set aside by heir of vendor-—Parties to 
sult for recovery.]—A pore made within forty 
days of the death of the vendor, set aside by the 
heir of the vendor, such purchases being void b 
the law of Jersey. The purchaser under suc 
circumstances cannot call upon the heir to repay 
him the purchase-money, but must recover it as 
he can from the persons to whom it has been 
given by the deceased vendor. Semble: the 
receiver of the purchase-money ought to be made 
party to a suit for the recovery of property sold 
under such circumstances.—MARETY v. JENNES 
(1829), 1 Knapp, 103; 12 E. R. 260, P. C. 

704. Building, contract—Act of Royal 
Court calling in aid of experts or sworn appraisers— 
To view work done.]|—H. entered into a contract 
with F. for certain work to be done by H. to houses 
in Jersey, payment to be made by F. at stated 
periods. Two other agreements were ee eee 
raneously made between the same parties for the 
purchase of pieces of land adjoining, for buildin 
other houses. These contracts were to be passe 
devant justice within one year, which was not 
done. H. commenced the work, & F. paid him 
a first instalment. H being unable to complete 
the work, transferred his contract to L., & F. 
assented to the transfer, upon condition that the 
agreements for the purchase & sale between him 
& H. should be passed before the Royal Ct. H. 
afterwards became a bkpt., & F. was declared 
tenant apris decret to his estate. L. finished the 
work, F. having recognised L. as being substituted 
for H. F. refused to pay L. on the ground that 
the completion of the other agreements with H. 
was a condition precedent to the right to recover 
for the work done :—Held: by the law of Jersey, 
an Acie of the Royal Ct., calling in the aid of ex- 
perts, or sworn appraisers, to view the work done, 
was the proper course.—FALLE v. LE Surur & LE 
Hvuquet (1859). 12 Moo. P. C. C. 5013; 7 W. R. 
707; 14 E. R. 1002, P. C. 

705. ——— Hypothec of movables unattended 
with possession—No right of priority over other 
creditors—Although registered in Royal Court.]— 
According to the law of Jersey, a hypothec of 
movables, if unattended with possession, although 








or l’Année de succession—Upon death of lord of | registered in the Royal Ct. of the Island, gives no 


manor—Tenure d’Haubert.|—The Crown is not 


upon the death of the lord of a manor in Jersey, 
held by tenure d’Hawbert. 

The existence of a ‘feudal custom in one country, 
as England, affords no legal inference of i 
existence in another country, as Jersey.—A.-G. v. 


not . right of 
entitled to primer seisin or l’ Année de Succession, | mtgor.— 


' 
i 
l 
| 


riority over the other creditors of the 
YLEY v. BARTLETT (1861), 14 Moo. 
P. C. C. 251; 4 L. T. 567; 9 W. R. 770; 1 Mar. 
L. C. 90; 15 E. R. 299, P. C. 
706. —— Effect of registration of marriage 
contract—In public register—Right of hypothec. }— 
The legal effect of the registration in the public 


puet 


Part XI.—IsLe or Man. 


register of Jersey pursuant to an order of the 

Royal Ct. of a marriage contract, is to confer a 

right of hypothec in respect of its provisions from 

the date of the said order.—Smmon v. VERNON 

uae, 8 APP: Cas. 642; 52 L. J. P. O. 793 49 
. T. 238, P. C. 


107. ~——— ‘* Curatelle ’>—-Mismanagement of 
property by intemperance in friend—How intemper- 
ance established.|—-By the law of Jersey in order 
to place a man under curatelle the ct. must be satis- 
fled not merely that he is prodigal or likely to 
mismanage his property, but that he is so by reason 
of his habitual intemperance in the matter of drink. 
To establish the intemperance the ct. must not 
ere have the evidence of relatives, les electeurs, 
but the presentment after examination of les six 
principaux.—EHz p. NICOLLE (1879), 5 App. Cas. 
346; sub nom. Re NICOLLE, 49 L. J. P. C. 51, P. OC. 

——— Suit on judgment obtained in England.]— 
See CONFLicT OF Laws, Vol. XI., p. 467, No. 1225. 

Relating to—Descent & Distribution.]—Sce 
Descent & DISTRIBUTION. 

——— Easement.|—See EASEMENTS & PROFITS A 
PRENDRE. 
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——— Kecleslastical Law.]—See EccLesrastTicaL 
Law. 


—— Evidence.]—See EvipENog. 
xecutors.|—-See ExEcutorS & ADMINIB- 


Scere meena T 


TRATORS 


~—— Family Arrangements.) — See 
GEMENTS. : 

—— Highways.]— See Hiauways, Streers & 
BRIDGES. 

—— Husband & Wife.]—See Huspanp & Wir. 

—— Judgments.|—See JupamMENnts & ORDERS. 

—— Limitation of Actions.|—See Lotration 
OF ACTIONS. 

——— Mortgages.|—See MORTGAGE. 

—— Prison Boards.}]-—See Prisons. 

—— Sale of land.]—See Sate or LAND. 
Set-off.)—See Set-Orr & COUNTERCLAIM. 

—— Settlement.|—See SETTLEMENTS. 

-——— Trusts—Liability of trustees or agents to 
account to cestuis que trust or principal.]—See 
AGENCY, Vol. I., p. 475, No. 1572, i.; Trusts & 
TRUSTEES. 

Wills.|—See WILLS. 


FAMILY 








Part Xl—lIsle of Man. 


708. Not part of realm of England—Feudatory 
dominion by Liege Homage.]—Many things are 
admitted on both sides; that Man is not part of 
the realm of England; parcel only of the King’s 
Crown of England ; a distinct dominion now under 
the King’s grants, & so ever since from long time 

ast granted; held as a feudatory dominion by 

iege Homage of the Kings of England: the laws 
of England therefore, as such, extend not to it, 
neither the common nor statute law, unless ex- 
pressly named or some necessary consequence 
resulting from it (LoRD HARDWICKE, C.).—SODOR 
& MAN (BP.) v. DERBY (EARL), DERBY (HARL) v. 
ATHOL (DUKE) (1751), 2 Ves. Sen. 337; 28 E. R. 
217, L. C.3 previous proceedings, sub nom. DERBY 
oe) v. ATHOL (DUKE) (1749), 1 Ves. Sen. 202, 

= OP 


Annolations :-—Refd. R. v. Johnson (1805), 6 East, 583; 
Re Crawford (1849), 13 Q. B. 613; Ez p. Brown (1864), 
5 B. & S. 280; A.-G. for the Isle of Man v. Mylchreest 
1879), 4 App. Cas. 294; Companhia de Mocambique v. 
ritish South Africa Co., De Sousa v. British South Africa 
Co., [1892] 2 Q. B. 358. Mentd. Doe d. Simpson v. 
Simpson (1838), 4 Bing. N. C. 333; Pemberton v. Barnes, 
(1899) 1 . 544, 


709. Not part of United Kingdom.]— Davison 
v. FARMER (1851), 6 Exch. 242; 20 L. J. Ex. 177; 
15 J. P. 691; 155 E. R. 531. 


Annotation :—Mentd. O’Flaherty v. McDowell (1857), 6 
H. L. Cas. 142; Mather v. Brown (1876), 1 C. P. D. 596. 


710. Not a foreign dominion of British Crown.] 
—Ez p. Brown, No. 79, ante. 

711. Application of English law.]—-Sopor & 
MAN (Bp.) v. DERBY (EARL), DERBY (EARL) v. 
ATHOL (DUKE), No. 708, ante. 

712. Reference of case by Chancellor to members 
of House of Keys—Decision of members not binding 
on Chancellor—Power to refer case again to other 
members.!|—-BLACHFORD v. CHRISTIAN (1829), 1 
Knapp, 73; 12 E. R. 248, P. C. 

Appeal to Judicial Committee.|—See Part IX., 
Sect. 8, sub-sect. 4, ante. 

Right of subject to petition Soverelgn—No 
fee age in Crown grant.|—See Vol. XI., p. 515, 

Oo. : 

Right of Crown—In respect of minerals in Isle 
of Man.]—See Vol. XVI., p 216, No. 25. 

Law in respect of particular subjects.|—See 
TITLES passim. 


eS EEN SS 
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Part Xil.—tlrish Free State. 


713. Irish Free State Constitution Act, 1922 
(session 2), (c. 1}—Effect of on regulations made 
under Restoration of Order in Ireland Act, 1920 
(c. 81).]|—By reg. 14B of the regulations made in 
Aug. 1920, under the Restoration of Order in 
Ireland Act, 1920, power was given to the Secre- 
tary of State to order the internment in a place in 
the British Islands specified in the order of any 
person suspected of acting or having acted or being 
about to act in a manner prejudicial to the restora- 
tion or maintenance of order in Ireland, & it was 
thereby provided that the person so interned should 
be subject to the like restrictions & might be dealt 
with in like manner as a prisoner of war except 
so far as the Secretary of State might modify such 
restrictions. . 

On Dec. 5, 1922, the Irish Free State Constitu- 
tion Act was passed, by which the Irish Free State 
was given a distinct & independent executive. 

On Mar. 7, 1923, an order, purporting to be made 
under the said reg. 14B, was issued by the Secre- 
tary of State ordering that the appct., who was 
then residing in England, should be interned in 
such place in the Irish Free State as the Irish Free 
State Government should determine. Appct. was 
arrested in London under that order & conveyed 
to Dublin, where he was interned. He was so 
deported under an eereoe en’ between the Secre- 

‘tary of State & the Irish Free State Government 
that if a certain advisory committee appointed 
,_ by the Secretary of State for that purpose reported 
that he ought not to have been interned the said 
Govt. would release him. 

On an appin. for a writ of habeas corpus directed 
to the Secretary of State :—Held: reg. 14B was 
inconsistent with the Irish Free State Constitution 
Act, 1922, & impliedly repealed by it, & the order 
of internment was consequently bad.—R. v. 
SECRETARY OF SraTE FoR Home AFrainrs, Ex p. 
O’Brign, (1923] 2 K. B. 361; 92 L. J. K. B. 797; 
129 L. T. 419; 87 J. P. 166; 39 T. L. R. 487; 
27 Cox, C. C. 433; sub nom. O’BRIEN v. SECRETARY 
OF STATE FOR HOME AFFAIRS (No. 2), 67 Sol. Jo. 
553, C. A.; revsg. S. C. sub nom. Ex p. O'BRIEN, 
39 T. L. R. 413, D. C. 3; subsequent proceedings, sub 
nom. SECRETARY OF STATE FOR HOME AFFAIRS v. 
O’BRIEN, [1923] A. C. 603, H. L. 

714. ——— Transference of liabilities of British 
Government to Irish Free State.|—During the war 
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the Board of Trade undertook to bear the cost of 
replacing certain rails & sleepers which were to be 
removed from a railway belonging to the sup- 
pliants in Southern Ireland & which were to be 
used elsewhere in Southern Ireland to provide 
traffic accommodation required under war-time 
conditions. In 1922, while the contract was still 
executory, the Ministry of Transport, which had 
succeeded the Board of Trade, disclaimed any 
liability to the suppliants :—Held: the effect of 
the legislation creating the Irish Free State was 
that the liabilities of the British Govt. under the 
contract were transferred to the Govt. of the Irish 
Free State, so that the suppliants could not 
maintain a petition of right for a declaratory judg- 
ment as to the liability of the Ministry of Trans- 
ort, since the petition must be treated as em- 
odying a claim against the British Exchequer 
only..— GREAT SOUTHERN & WESTERN Ry. Co. v. 
R. (1923), 40 T. L. R. 98. 


715. Appeals from to Judicial Committee — 
Looked at from dominion point of view—When 
special leave to appeal granted.J—The Judicial 
Committee will look at appeals from the Irish 
Free State from the point of view of the Dominions, 
& will not give leave to appeal unless the case 
involves some great principle of wide public 
al Rg a v. McKENNA (1923), 67 Sol. Jo. 
807, P. C. 


716. Liability to give security for costs—Resident 
in position of forelgner.|—A pltf., who is resident 
in the Irish Free State & who has no assets in 
England, is in the position of a foreigner with 
regard to liability to give security for costs, 
inasmuch as the effect of Irish Free State (Conse- 
quential Provisions) Act, 1922 (session 2) (c. 2), 
s. 1 (1), & of Irish Free State Constitution Act, 
1922 (session 2) (c. 1), 8.1, & art. 73 of the Schedule, 
is that Judgments Extension Act, 1868 (c. 54), 
has ceased to have operation in the Irish Free 
State.—WAKELY v. TRIUMPH Cycle Co., Lrp. 
(1923), 40 T. L. R. 15; 68 Sol. Jo. 117, C. A. 

Removal for trial in Ireland—Crime committed 
in Ireland—Notwithstanding Habeas Corpus Act.] 
woe Pee PRAcTICcCE, Vol. XVI., p. 253, 

o. 543. 


Judicial Committee of the Privy Council, see, 
generally, Part IX. 
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Notes on Canadian Constitutional Cases.“ 


Distribution of powers between Dominion & 
Provincial Legislatures—In general.]—The legis- 
lative jurisdiction of the Dominion is generally 
contained in B. N. A. Act, 1867, s. 91, & of the 
Provinces in sect. 92 of the same Act. 

Temperance legislation, by means of a uniform 
law throughout the Dominion, relates to ‘‘ Peace, 
order & good government ’’ under sect. 91 & not to 
‘‘ Property & Civil Rights’’ under sect. 92.— 
RUSSELL v. R. (1882), 7 App. Cas. 829. 

Subjects, which under one aspect fall under 
sect. 92, may in another aspect fall within sect. 91. 
Liquor Licence Act of Ontario held to be inira 
vires.— HODGE v. R. (1883), 9 App. Cas. 117. 


The incorporation of companies with power to 
carry on business throughout the Dominion is vested 
solely in the Dominion.—CoLONIAL BUILDING 
ASSOCIATION v. QUEBEC (1883), 9 App. Cas. 157. 

Dominion legislation respecting pre-confedera- 
tion. Liquor legislation held ultra vires, but its 
own prohibitory provisions where duly brought 
into operation held intra vires.—A.-G. OF ONTARIO 
v. A.-G. OF DOMINION, [1896] A. C. 348. 

Provincial legislation requiring brewers & 
distillers to obtain licenses to sell wholesale within 
the province held inira vires.—BREWERS & 
MALTSTERS ASSOCIATION v. A.-G. FOR ONTARIO, 
{1897} A. C. 231. : 
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Provincial legislation for suppression of liquor 
traffic held intra vires.—A.-G. FOR MANITOBA Vv. 
MANITOBA LICENSE HOLDERS ASSOCIATION, [1902] 
A. C. 73. 

Dominion legislation authorising a telephone 
company to interfere with provincial streets & 
highways held intra vires.—Toronto v. BELL 
TELEPHONE Co., [1905] A. C. 52. 

Dominion legislation although ancillary only to 
railway legislation & although affecting property 
& civil rights of a province may be inira vires.— 
GRAND TRUNK RAILWAY v. A.-G. OF CANADA, 
[1907] A.C. 65. 

Dominion legislation prohibiting importation 
of intoxicating liquors in provinces where sale is 
forbidden by provincial law declared intra vires.— 
GOLD SEAL, LIMITED v. A.-G. OF ALBERTA (1921), 
62S. C. R. 424. | 

Provincial legislation purporting to preclude 
Dominion trading companies from carrying on 
their business in a province unless reyistered 
thereunder & subjecting such companies to 
penalties for so carrying on business held wlira 
vires. —GREAT WEST SADDLERY COMPANY vv. R., 
[1921]2 A. C. 913 reversing (1919), 59S. C. R. 45. 

A Provincial Act prohibited within the province 
the keeping for sale or sale of liquor except liquor 
kept for export & in certain other cases held 
intra vires.—CANADIAN PACIFIC WINE Co. v. 
TuULEY, [1921] 2 A. C. 417. 

Provincial legislation with respect to the sale of 
intoxicating liquor which preserves the exclusive 
power of the Dominion held not ultra vires, 
although it provided a penalty.—K v. Nat. BELL 
Liquoks, LTp., [1922] 2 A. C. 128. 

Provincial legislation imposing a tax on liquor 
kept for export is indirect taxation & ulira vires.— 
SECURITY KxPortT Co. v. HETHERINGTON, [1923] 
S. C. R. 539. (Leave to appeal granted by the 
Privy Council, Aug. 29, 1923.) 

Dominion legislation passed by reason of the 
existence of war may extend to matters normally 
under legislative control of a province under power 
to make laws for ‘‘ Peace, order & good govern- 
ment.’’—ForT FRANCES PULP & PAPER Co. v. 
MANITOBA FREE Press Co., [1923] A. C. 695. 
See, also, Re Guy (1918), 57S. C. BR. 150. 

Education, B. N. A. Act, 1867, s. 93.]—See WIN- 
NIPEG v. BARRETT, []892] A. C. 445; BROPHY v. 
A.-G@. OF MANITOBA, [1895] A. C. 202; REGINA 
PuslLic ScHOOL DISTRICT v. GRATTON SEPARATE 
ScHoou District (1915), 50 8S. C. Rh. 589; Trus- 
TEES R. C. SEPARATE SCHOOLS OF OTTAWA Uv. 
MacKELL, [19]7] A. C. 62; TRUSTEES HR. C. 
SEPARATE SCIIOOLS OF OTTAWA v. OTTAWA, [1917] 
A. C. 76; TRUSTEES It. C. SEPARATE SCHOOLS OF 
OTTAWA Vv. QUEBEC BANK, [1920] A. C. 230. 

Precious Metals & Royalties, B. N. A. Act, 1867, 
Ss. 109.]}—A.-G. oF ONTARIO v. MERCER (1883), 
8 App. Cas. 767; A.-G. oF BRITISH COLUMBIA 
v. A.-G. OF CANADA (1889), 14 App. Cas. 295; 
ST. CATHERINES MILLING Co. v. HR. (1888), 14 
App. Cas. 46; A.-G. oF DOMINION v. A.-G. OF 
OnTARIO, [1897] A. C. 199; ONTARIO MINING Co. 
v. SEYBOLD, [1903] A. C. 73. 

Dominion & Provincial Property not liable to 
taxation, B. N. A. Act, 1867, s. 125.)—Smirn v. 
VERMILION HiILts Councit, [1916] 2 A. C. 569; 
A.-G. OF BRITISH COLUMBIA v. A.-G. OF CANADA 
(1922), 64 S. C. R. 377. 

Legislative power of the Dominion.]—RUSssELL 
v. R. (1882), 7 App. Cas. 829, as explained A.-G. 
FOR ONTARIO v. A.-G. OF CANADA, [1896] A. C. 346. 

Regulation of Trade é& Commerce, B. N. A. Act, 
1867, s. 91, sub-s. 2.}—Dominion legislation autho- 
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rising a Board of Commerce created by another 
act to restrain certain trade combinations held 
ulira vires as interfering with Property & Civil 
Rights.—Re BoaRD oF CoMMERCH Act, [1922] 1 
A. C. 191; an appeal from (1920), 60 S. O. R. 
456, where the ct. was equally divided in opinion. 

Navigation & Shipping, B. N. A. Act, 1867, 
8.91, sub-s. 10.) —-Workmen’s Compensation Board 
& Canadian Pacific Railway, [1920] A. OC. 184. 
See, also, PAQUET v. CORPORATION OF PILOTS OF 
QUEBEC, [1923] A. C. 1029. 

Sea Coast & Inland Fisheries, B. N. A. Act, 
1867, s. 91, sub-s. 12.]—Held: that sect. 91 gives 
Dominion no proprictory rights but a tax by way 
of licence may be valid.—A.-G. FoR DOMINION v. 
A.-G. FOR ONTARIO, QUEBEC & N. S., [1898] A. C. 
700; the Provincial legislature of Quebec has not 
power to grant exclusive rights of fishing in tidal 
waters.—A.-G. FOR CANADA v, A.-G. FOR QUEBEC, 
[1921] 1 A. C. 413. See, also, A.-G. ror B. C. v. 
A.-G. FOR CANADA, [1914] A. C. 153. 

Banking, B. N. A. Act, 1867, s. 91, sub-s. 15.}— 
Dominion Bank Act held intra vires.—TENNANT v. 
UNION Bank, [1894] A. C. 31. 

Bankruptcy & Insolvency, B. N. A. Act, 1867, 
Ss. 91, sub-s. 21.|—Voluntary assignments for benefit 
of creditors are not governed by this section but 
are intra vires of Province under Property & Civil 
Rights.—A.-G. FoR ONTARIO v. A.-G. FOR 
DoMINION, [1891] A. C. 189. See, also, CUSHING 
v. Dupuy (1880), 5 App. Cas. 409. 

Naturalisation & Aliens, B. N. A. Act, 1867, 
s. 91, sub-s. 25.]—Provincial legislation prohibi ing 
aliens working in certain mines held ullra vires.— 
UNION COLLIERY Co. v. BRYDEN, [1899] A. C. 
580. Provincial legislation providing that no 
Chinese or Japanese should be employed on 
government contracts held ultra vires.—HKe 
LEeMPLOYMENT OF ALIENS (1921), 63 S. C. R. 293. 
(Appeal to the P. C. dismissed, Oct. 20, 1923.) 
Provincial Jegislation determining whether a 
grantee or licensee of provincial property should 
or should not employ persons of a certain race may 
be ira vires notwithstanding the legislative 
jurisdiction vested in the Dominion respecting 
‘“‘Naturalisation & Aliens.’’—BkOOKS-BIDLAKE 
v. A.-G. FoR B. C., [1923] A. C. 450; affirming 
(1921), 638 S. C. R. 466. Provincial legislation 

rohibiting white female labour in places of 
facticas managed by aliens held ira vires.— 
QUONG WING v. Rh. (1914), 49 S. GC. R. 440. 
Vominion legislation for deporting aliens held 
antra vires.—A.-G. FOR CANADA v. CAIN, [1906] 
A. UC. 542. Provincial legislation providing that 
aliens should not vote at. elections held intra 
vires. —CUNNINGHAM v. TOMEY Homma, [1903] 
A. C. 151. 

Marriage & Divorce, B. N. A. Act, 1867, s. 91, 
sub-s. 26. }-—Powers of the Dominion determined.— 
Re MARRIAGE REFERENCE, [1912] A. C. 880. 

The Criminal Law, B. N. A. Act, 1867, s. 91, 
sub-s. 27.}—Provincial legislation respecting Sun- 
day vubservance held ultra vires.—StT. PROSPER 
v. RODRIGUE (1917), 56 S. C. R. 157. Legislation 
to prohibit on Sunday the performance of work & 
labour, transaction of business, engaging in sport 
for gain, or keeping open places of entertainment 
is within the jurisdiction of the Parliament of 
Canada.—He LEGISLATION RESPECTING ABSTENTION 
FROM LABOUR ON SUNDAY, (1905), 35 S. C, R. 
581. (Leave to appeal to P. C. refused, July 26, 
1905.)—A.-G. FOR ONTARIO v. HAMILTON STREET 
RAILWAY, [1903] A. C. 524 followed. 

Railways & steamships-—Exception to, B. N. A. 
Act, 1867, s. 92, sub-s. 10.]—Certain Provincial 
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legislation ae he Dominion Railway held intra 
vires.—CAN, Pac. Ry. Co. v. Bonsrcours, [1899] 
A. ©. 8307. Oertain Provincial legislation affecting 
a Dominion Railway requiring proper fences to 
be erected held ultra vires.—MADDEN v. NELSON 
& ForrT SHEPPARD RaILway, [1899] A. O. 626. 
Dominion legislation providing for an order 
directing certain measures to be taken for safe- 
guarding the resps.’ railway & for protecting the 

ublic held intra vires.—TORONTO v. CAN. PAc. 

y. Co., [1908] A. ©. 54. Dominion legislation 
subjecting provincial railways (although not 
declared to be for the general advantage of 
Canada) to provisions which relate to through 
traffic held ultra vires.—MONTREAL v. MONTREAL 
StreET Raitway, [1912] A. C. 332; affirming 
(1910), 48 S. OC. R. 197. Provincial legislation in 
the matter of railways held ultra vires.—A.-G. 
OF ALBERTA v. A.-G. FOR CANADA, [1915] A. O. 361 ; 
affirming (1913), 488. 0. R. 9. See, also, BRITISH 
CoLUMBIA ELECTRIC RAILwAy v. VANCOUVER, 
VicToRIA Raitway, [1914] A. CO. 1067; Toronto 
aaa Oo. v. NortH Toronto, [1921] A. C. 


Amendment of Constitution, B. N. A. Aet, 
1867, s. 92, sub-s. 1.}—Provincial legislation under 
this sub-section considered.—Re INITIATIVE & 
REFERENDUM Act, [1919] A. C. 935. 

Direct Taxation, B. N. A. Act, 1867, s. 92, sub-s. 2.} 
--A provincial Act imposing a tax upon certain 
policies of insurance held ultra vires.—A.-G. OF 
QUEBEC v. QUEEN INSURANCE Co. (1878), 3 App. 
Cas. 1090. See, also, Dow v. BLAcK (1875), 
L. R. 6 P. OC. 272.—A.-G. OF QUEBEC v. REED 
(1884), 10 App. Oas. lil. 

Direct taxation on certain Commercial Cor- 
porations carrying on business in a province held 
entra vires of the province.—BANK OF TORONTO 
v. LAMBE (1887), 12 App. Cas. 575. 

Succession Dutles.]—Taxes imposed on movable 
property by the Quebec Succession Duty Act of 
1892, have no application to items which formed 
part of a succession devolving under the law of 
Ontario.—LAMBE v. MANUEL, [1903] A. C. 68. 

A provincial statute cannot levy a succession 
duty tax on property locally situate outside the 
province.—WoOODRUFF v. A.-G. FOR ONTARIO, 
11908] A. ©. 508. 

Provincial legislation in the matter of suc- 
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DEPENDENCIES. 


cession duties held ultra vires.—OoTTon v. R., 
[1914] A. C. 176. 

A provincial act, which im succession 
duties in respect of property outside the Province 
upon the death of the owner domiciled within it, 
was held wlira vires the legislative power of the 
province.—BURLAND v. R., [1922] A. C. 216. 

See, also, as to maxim mobilia sequunter personam, 
—SMITH v. PROVINCIAL TREASURER OF NOVA 
Scorra (1919), 58 S. C. R. 570. Also as to situs 
of property.—HKoyvaL Trust v. MINISTER OF 
FINANCE OF B. C. (1919), 27 B. C. R. 269 3 reversed 
(1920), 61 S. C. R. 127; restored, [1922] 1 A. CO. 57. 

Other legislation imposing succession duties 
upon transmission of movable property outside 
the Province held intra vires.—BARTHE v. ALLEYN- 
SHARPLES (1920), 60 8S. O. R. 13 affirmed, [1922] 
1A. C. 215. See, also, Boyp v. A.-G. oF B. C. 
(1917), 54 8S. C. R. 5632, where property im the 
Province but owner domiciled elsewhere. 


Patents of procedure, B. N. A. Act, 1867 s. 92, 
sub-ss. 1, 4, 14.}—Provincial legislation cc :rring 
patents giving precedence to members of +? Bar 
held intra vires.—Re QUEEN’S COUNSEL, 1898] 


A. C. 247. 

Property & Civil Rights, including rights arising 
out of contract, B. N. A. Act, 1867, s. 92, sub-s. 13.] 
—A provincial policy of Insurance Act hed 
intra vires.—CITIZENS’ INSURANCE Co. v. PARSONS 
(1881), 7 App. Cas. 96. Certain Dominion 
legislation, re Insurance, held wlira vires.—A.-G. 
FOR CANADA v. A.-G. FOR ALBERTA, [1916] 1 A. C. 
588. Certain Provincial legislation in the matter 
of the incorporation of companies held ultra vires.— 
JOHN DEERE PLQW Co. v. WHARTON, [1915] A. C. 
320. Dominion legislation, re Incorporation of 
Companies discussed.—A.-G. OF ONTARIO v. 
A.-G. For CANADA, [1916] 1 A. CO. 598; on appeal 
from (1913), 48 S. C. R. 331. A Provincial legis- 
lature cannot enact laws imposing taxation or 
requiring licences which would sterilise or destroy 
the capacities & powers which the Dominion has 
validly conferred.— GREAT WEsT SADDLERY COM- 
PANY v. H., [1921] 2 A. C. 913 reversing (1919), 
59 S. Cc. R. 19. A Provincial statute which 
authorised a judge to order the closing of a 
disorderly house is intra vires, as it deals with 
property & civil rights——BEpDARD v. A.-G. oF 
QUEBKC, [1923] S. C, R. 681. 
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See CRIMINAL LAW AND PROCEDURE; EVIDENCE. 
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